This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


A 


•  •  TH  JE  •  •  • 


LAW  REPORTER. 


VOL.  24-PART  I. 


J^^IiY  1,  1902,  TO  JATSUARY  1,  1903. 


Frankfort,  K> . 

GEO.  A.  LBWIB,  PUBLISHER. 

1903. 


ERRATA. 


Od  page  696,  third  rabdlvlsioD  of  syllabus,  seotlon  'U897,  Kentuoky 
Statutes."  should  be  "489,  Code  of  Praotloe." 

On  page  976,  word  * 'reversing"  in  syllabus  should  be  stricken  out. 

On  page  977,  at  the  end  of  fourth  line  of  syllabus,  the  word  ''drainage" 
flhould  be  "damage." 

On  page  937,  in  seventh  line  of  syllabus,  insert  the  word  "appellee"  before 
the  word  "recovered." 

On  page  981,  at  the  end  of  fourth  line  in  syllabus,  "assignor"  should  be 
*  'assiffnee. ' ' 

In  tenth  line  of  page  1096.  "Gleason  v.  City  of  Louisville,  90  Ky.,  688," 
flhould  be  "Gosnell  v.  City  of  Louisville,  80  Ky.  Law  Rep..  633." 
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[Beported  by  Wm.  Cromwell,  Baq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


LOCKETT  V.  CLIFTON,  &c. 
(Filed  April  23,  1903-Not  to  be  reported. ) 

1.  Appeals— Amended  plead Idiz— Error  of  the  lower  court  In  refusing  to 
permit  amended  pleadings  to  be  filed  can  not  be  considered  on  appeal  unless 
the  rejected  pleading  is  properly  made  a  part  of  the  record  by  an  order  of 
court  or  by  a  bill  of  exceptions. 

3  Appeal  of  judgment  for  less  than  1200— The  Court  of  Appeals  has  no 
jurisdiction  over  a  personal  judgment  for  only  $170. 

John  F.  Lockett  for  appellant. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  J.  H.  Clifton,  obtained  a  judgment  against  William  M.  Lockett 
for  180  and  costs,  and  had  an  execution  issued  on  the  judgment  levied  on  two 
mules  as  his  property.  The  officer  levying  the  execution  required  an  indem- 
nifying bond,  which  was  given,  and  the  mules  were  sold  to  satisfy  the  debt. 
Appellant,  Hebe  H.  Lockett,  then  filed  this  suit  on  the  indemnifying  bond, 
alleging  that  she  was  the  owner  of  the  mules  and  that  they  were  of  value 
1170,  for  which  she  prayed  judgment  and  her  cost.  After  issue  was  joined 
on  the  petition  she  tendered  an  amended  petition;  this  the  court  refused  to 
allow  filed,  and  dismissed  the  action.     From  this  judgment  she  appeals. 

The  amended  petition  is  not  made  part  of  the  record  or  identified  by  an 
order  of  court  or  by  a  bill  of  exceptions.  It  can  not,  therefore,  be  considered. 
As  the  amount  claimed  in  the  original  petition  is  only  1170,  this  court  has 
no  jurisdiction  of  the  appeal  as  to  the  cause  of  action  therein  set  up.  The 
appeal  is,  theiefore,  dismissed. 


MACAULEY  v.  LOUISVILLE  BANKING  CO.,  &c. 

(Filed  April  33,  1902— Not  to  be  reported.) 

Bills  and  notes— Liens— A.  left  with  the  German  American   Title  Co.  a 
bond  for  $500.    He  purchased  a  lot  for  11,200  and  executed  his  note  for  1560, 
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the  balance  of  the  purchase  money,  and  after\^aid8  deposited  $50  more  with 
said  company  for  the  purpose  of  enabling  It  to  pay  off  the  lien  for  purchase 
money.  A.  then  made  arran (cement  with  the  company  to  furnish  $1,000  with 
which  to  enable  him  to  build  a  house,  the  money  to  be  retained  by  the  com- 
pany and  paid  to  the  contractor  as  the  work  progressed.  A.  executed  to  said 
company  three  bonds  for  $500  each,  one  for  $200  and  two  for  $100  each.  The 
company  paid  to  the  contractor  only  $700  and  sold  the  bonds  to  appellee,  but 
failed  to  pay  off  the  $550  lien  note,  which  A.  paid  off,  and  this  appeal  in- 
volves the  question  of  priority  of  lien  l)etween  A.  and  appellees,  appellees 
claiming  to  be  innocent  purchasers  withoui  notice  of  the  unpaid  purchase 
note.  Held—That  A.  is  entitled  to  be  paid  the  $650  as  a  prior  claim  against 
the  assets  of  the  company.  The  purchasers  of  the  bonds  took  them  subject 
to  all  equities  in  existence  between  the  payor  and  the  payee  l)efore  notice  of 
the  assignment. 

McDonald  &  McDonald  for  appellant. 

Chas.  H.  Shields  for  Rogers. 

Barnett  &  Barnett  for  Louisville  Banking  Co. 

William  Krleger  for  Stemmle. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Louis  Appel,  received  in  a  real  estate  transaction  two  bonds 
executed  by  W.  F.  Turner  to  the  German  American  Title  Co..  which  had 
been  sold  and  guaranteed  by  it.  He  presented  the  bonds  to  it  and  was  paid 
$500  for  one  of  them  and  was  credited  by  it  with  the  other  bond.  He  bought 
a  lot  on  Second  street  for  $1,200,  and  paid  $650  in  cash,  giving  his  note  for 
the  remainder,  $560.  He  then  made  an  arrangement  with  the  German 
American  Title  Co.  to  furnish  him  $1,900  to  erect  a  house  on  the  lot,  the 
money  to  be  paid  out  by  it  as  the  work  progressed.  He  had  the  deed  to  this 
property  made  to  his  clerk,  Macauley,  who  held  the  title  for  him.  A  mort- 
gage was  made  to  the  title  company  and  six  bonds  executed,  three  for  $500 
each,  one  for  $200  and  two  for  $100  each,  all  in  the  name  of  Macauley,  but 
for  Appel.  In  order  to  make  this  mortgage  a  first  Hen  on  the  property  it 
was  necessary  that  the  $560  purchase  money  note  should  be  taken  up.  The 
title  company  agreed  to  do  this  with  the  proceeds  of  the  remaining  Turner 
bond  which  it  then  held,  Appel  paying  it  in  addition  $50  in  cash  to  make  up 
the  amount  of  the  note.  Work  was  then  begun  on  the  house  and  $700  was 
paid  out  by  the  title  company  upon  it.  but  it  did  not  pay  off  the  purchase- 
money  note  for $550,  and  in  this  situation  of  things  the  title  company  made 
an  assignment.  In  the  meantime,  however,  it  had  sold  all  six  of  the  bonds 
to  appellees,  who  are  bona  fide  purchasers  without  notice.  The  only  question 
to  be  determined  in  the  case  is  whether  they  or  appellant  Appel  must  bear 
the  loss. 

In  Waggoner  v.  German-American  Title  Co.,  22  Ky.  Law  Bep.,  S16,  this 
court  held  on  facts  very  similar  to  these  that  the  loss  must  fall  on  the  hold- 
ers of  the  bonds,  and  we  do  not  think  there  is  anything  in  this  case  to  take 
it  out  of  the  rule  there  laid  down.  As  between  Appel  and  the  title  com- 
pany, if  it  had  remained  the  holder  of  the  mortgage  bonds,  it  could  not  be 
maintained  that  it  could  collect  from  him  the  bonds  while  it  still  had  in  its 
hands  the  $550  received  by  it  from  him  to  pay  off  the  purchase- money  Hen 
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'QD  the  lot;  the  payment  of  this  luoney  and  the  making  of  the  mortgage  was 
«11  one  transaction ;  and  as  it  failed  to  pay  this  note  and  Appel  had  it  to 
pay,  as  between  him  and  it  the  amount  so  paid  would  have  been  a  defence 
pro  tanto  to  the  enforoement  of  the  mortgage.  As  no  part  of  the  11,900  was 
paid  to  Appel,  all  the  money  being  left  in  the  title  company's  hands  to  be 
paid  out  by  it  as  the  work  progressed  on  the  house,  as  between  him  and  it 
lie  would  only  be  liable  on  the  mortgage  bonds  for  the  amount  it  actually 
-expended.  The  fact  that  the  mortgage  and  bonds  were  made  in  the  name  of 
Macauley  for  Appel  is  immaterial,  as  the  real  facts  were. well  understood  by 
the  title  company.  It  is  true  that  in  the  mortgage  Appel  stipulated,  orcoye- 
santed,  that  the  property  was  free  of  incumbrances,  but  this  does  not  estop 
him  from  setting  up  "the  unpaid  |560  for  purchase  money,  because  the  exist- 
ence of  this  note  was  known  to  the  title  company,  and  it  expressly  agreed 
to  pay  it  off.  The  mortgage  was  made  in  view  of  this  agreement  after  the 
money  had  been  placed  in  its  hands  to  pay  this  note,  and  as  between  it  and 
Appel  it  could  not  lely  on  the  estoppel  of  Appel  by  the  covenants  of  the 
mortgage. 

As  was  held  in  the  Waggoner  case,  above  referred  to,  and  the  other  cases 
therein  oited  involving  bonds  Just  like  these,  the  purchasers  took  them  sub- 
ject to  all  equities  in  existence  between  the  payor  and  the  payee  before  notice 
^f  the  assignment.  The  proof  does  not  show  that  Appel  executed  the  bonds 
^  the  title  oompany  for  the  purpose  of  giving  it  credit  or  for  the  purpose  of 
their  being  sold  by  the  oompany,  or  money  being  raised  thereon.  Estoppels 
••re  not  favored,  and  must  be  dearly  made  out,  and  this  estoppel  stands  on 
the  same  plane  as  any  other.  There  is  proof  that  Appel  was  told  the  com- 
pany appeared  not  to  be  in  good  condition,  but  he  was  also  told  the  arrange- 
ment wae  all  right,  and  there  is  nothing  in  the  record  to  show  that  he  had 
-any  reaeon  to  believe  when  the  bonds  were  given  that  they  would  be  sold  by 
the  title  oompany  before  the  money  was  furnished.  Until  the  money  was 
tarnished  the  bonds  in  fact  had  not  been  paid  for,  and  the  company,  though 
In  poiaeflsion  of  them,  did  not  really  own  them  and  should  not  have  sold 
them.  The  oompany  professed  to  have  a  large  capital :  it  was  doing  a  large 
bnsioefa.  Appellees  purchased  the  bonds  relying'entirely,  upon  the  credit  of 
the  oompany,  without  inquiry  as  to  who  the  maker  was,  or  as  to  the  value  or 
-condition  of  the  property  covered  by  the  mortgage.  We  do  not  think  that 
%hiey  should  demand  of  Appel  greater  care  or  foresight  than  they  exercised 
^bemaelves. 

Judgment  reversed  and  oause  remanded  for  a  judgment  as  above  indicated. 


WESTERN  UNION  TELEGRAPH  CO.  v.  MATTHEWS. 

(Filed  April  S4.  1902.) 

1.  Telegraph  companies— Damages  —  Instructions  —  Negligence  —Appellee 
^roogbt  this  action  for  damages  against  appellant  for  negligence  in  failing 
10  deliver  to  her  a  telegram  announcing  the  sickness  of  her  father  in  time 
tor  her  to  reach  his  bedside  before  his  death.  The  message  was  sent  to 
•Slfelbyville,  but  the  appellee  resided  in  the  country,  several  miles  beyond  the 
limits,  within  which  appellant  delivered  messages  without  a  guaranty  of 
additional  expenses.    The  sender  was  notified  of  this  fact,  but  did  not  re- 
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oelve  the  Dotice  until  the  next  day,  when  be  guaranteed  the  charges  for  de- 
livery. Appellee  reoeived  the  telegram,  but  did  not  reaoh  her  father's  honse^ 
until  after  bis  death.  Appellant  contends  that  appellee  is  not  entitled  to 
recover,  as  she  was  guilty  of  contributory  negligence  in  not  taking  trains  a» 
soon  as  an  ordinarily  prudent  person  ought  to  have  done.  Held— That  tb» 
court  should  have  Instructed  the  jury  that  if  they  should  find  that,  after 
plaintiff  reoeived  the  message,  she  failed  to  exetclse  that  degree  of  care  to- 
reach  her  father  before  his  death  or  insensibility  that  ,an  ordinary  prudent 
person  would  have  used  under  similar  circumstances,  and  that  her  failure  to 
use  such  diligence  contributed  directly  and  proximately  to  her  failure  to  see- 
her  father  before  his  death  or  such  unconsciousness,  then  the  jury  should 
have  found  for  the  defendant,  notwithstanding  they  may  believe  the  defend- 
ant was  guilty  of  negligence  in  delivering  the  message  to  plaintiff. 

2.  Agents^The  undertaking  of  the  agent  of  appellant  for  a  valuable  con- 
sideration to  deliver  a  message  beyond  its  usual  limits  is  within  the  scope  of 
the  agent's  authority  for  his  master  to  make  such  a  contract,  and  the  con- 
tract when  made  is  obligatory  on  the  company. 

S.  Evidence— Statements  of  plaintiff  as  to  her  knowledge  when  trains  left, 
stations  on  which  she  could  have  arrived  at  her  destination  were  irrelevant, 
as  it  was  the  duty  of  the  appellee  to  know  or  to  inform  herself  as  to  the 
running  of  the  trains,  and  to  have  taken  the  first  one  that  she  could  within 
reason,  or  her  failure  to  do  so  would  have  been  contributory  negligence.  It 
was  also  incompetent  to  prove  what  appellee  did  while  en  route  for  the  8ame> 
reason. 

Richards  &  Bonald  and  Geo.  H.  Fearons  for  appellant. 

Willis  &  Willis  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

On  the  afternoon  of  November  12,  1896,  appellee's  brother  lodged  at  apuel- 
lant's  olBce  in  Springfield,  Ky.',  a  telegram  to  be  transmitted  and  dellveesft 
to  appellee  at  Shelby vllle,  Ky.,  stating:  "Come  home;  father  very  stofe.***^ 
The  message  was  promptly  transmitted  to  Shelbyville.  The  agent  there-upon- 
inquiry  learned  that  appellee  lived  some  four  and  one-half  miles  in  the  coun- 
try. The  message  was  directed  to  the  care  of  James  A.  MoGaughey,  witb 
whom  appellee  was  living.  Upon  learning  that  appellee  lived  out  of  the- 
town.  which  was  beyond  appellant's  limit  for  delivering  messages,  notice- 
was  given  the  sender  the  same  afternoon,  to  wit,  November  18,  apprising 
him  that  if  he  would  guarantee  the  additional  expense,  which  was  estimated 
at  $1.60,  the  message  would  be  transmitted.  The  sender  did  not  communi- 
cate with  the  Springfield  office,  however,  until  the  next  afternoon.  He  then 
told  the  agent  that  be  would  guarantee  the  payment  of  the  charges.  This- 
was  wired  to  the  Shelbyville  office  at  once.  The  Shelbyville  office  not  hav- 
ing beard  anything  from  the  Springfield  office  on  the  afternoon  of  the  19th, 
nor  on  the  morning  of  the  13tb,  had  left  the  message  at  the  livery  stable  of 
Long  &  Weber,  where  Mr.  McGaugbey  stopped  whenever  in  town.  .  Upon 
being  notified  from  Springfield  on  the  afternoon  of  the  ISth  of  the  guarantee- 
of  additional  charges,  the  Shelbyville  agent  sent  to  Long  &  Weber,  and  was. 
informed  that  the  message  had  been  delivered  to  McGanghey.  They  learned 
no  better  until  the  following  afternoon,  when  some  one  from  the  livery 
stable  brought  the  message  to  the  Shelbyville  agent,  who  immediately  em- 
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'plofed  a  runner  to  deliver  the  messafice  in  the  oonntry,  whiob  was  done.    It 

^M  delivered  at  7.S0  o'clock  Saturday  evening.    This  was  too  late  for  any 

train  leavlni^  Shelbyvllle  for  Louisville  that  night.    There  were  two  trains 

leavinK  for  Lonisvllle  in  the  morning,  one  at  6  o'clock  over  the  Louisville 

Sontbern,  and  one  at  10  o'clock  over  the  Chesapeake  &  Ohio.    Had  appellee 

teken  the  one  leaving  Shelbyvllle  at  6  o'clock,  she  would  have  arrived  at 

Louisville  in  time  to  have  made  connection  with  the  morning  train  for 

Lebanon,  which  was  about  0  miles  by  turnpike  from  her  father's  residence. 

'There  were  no  Sunday   trains  (the  14th  was  on  Sunday)  to  Springfield. 

JLppeilee  took  the  C.  &  O.  train  on  Sunday  morning,  which  placed  her  in 

Xoaiflvilto  too  late  for  the  Lebanon   train.    She  remained   in  Louisville 

with  a  relation  until  the  following  afternoon.    There  were  two  trains  leaving 

Lonisvllle 4*i]y,  except  Sunday,  to  Springfield,  one  at  8.80  in  the  morning  and 

the  other  in  the  afternoon.    Instead  of  taking  the  morning  train  appellee  first 

eoogbt  to  learn,  by  telegraphing  a  friend  at   Springfield,  as  to  her  father's 

eoDdltion.    She  did  not  hear  in   time  to  take  the  morning  train.    When  she 

arrived  Monday  afternoon  he  was  dead,  having  died  about  8  o'clock  in   the 

afternoon^    In  this  suit  for  damages  she  was  awarded  a  verdict  of  $600. 

Appellee  was  permitted  to  prove  that  her  reason  for  not  taking  the  first 
tittln  Sunday  morning,  and  her  reason  for  staying  in  Louisville  until  she 
-eaiQld  hear  further  by  another  telegram  Monday  morning,  was  because  of 
tfae  tloknees  of  a  young  child  she  had  left  at  home  and  was  unable  to  take. 
We  are  of  opinion  that  this  evidence,  so  far  as  it  went  to  explain  why  she 
did  not  take  the  first  train  from  Shelbyvllle,  was  relevant,  but  that  it  was 
not  an  excuse  for  her  not  having  continued  her  journey  when  begun,  at  leaet 
•0  far  as  affecting  the  liability  of  the  company  is  concerned. 

The  following  evidence,  given  by  appellee,  was  also  objected  to : 

'*Q.  87.  State  whether  or  not  you  knew  anything  about  any  trains  in 
Lebanon.'' 

"A.  No,  Mr;  I  did  not  know  anything  about  the  trains  went  from  Louis- 
-vllle  to  Lebanon.'' 

**Q.  88.  State  whether  or  not  yon  knew  anything  about  the  trains  leaving 
.Louisville  for  Lebanon  at  8  o'clock?" 

"A.  No.  «ir,  I  did  not." 

We  are  of  opinion  that  this  evidence  was  irrelevant.  It  was  the  duty  of 
appellee  to  know,  or  to  inform  herself,  as  to  the  running  uf  the  trains,  and 
to  have  taken  the  first  one  that  she  could  within  reason,  or  her  failure  to  do 
«o  would  have  been  contributory  negligence. 

The  following  testimony  of  same  witness  was  also  objected  to: 

"Q.  44.  What  did  you  do  the  next  morningf" 

'*A.  I  got  up  and  went  to  the  Tenth  street  depot  about  6  o'clock,  and  sent 
•«  telegram  to  Father  Hennessy  to  know  how  my  father  was." 

**Q.  48.  State  whether  or  not  you  got  an  answer  to  that  dispatch." 

"A.  No,  sir." 

"Q.  51.  Why  didn't  you  go  on  that?" 

"A.  I  sent  the  telegram  and  wanted  to  see  if  I  could  hear  from  my  father, 
•«Dd  if  he  was  dead,  go  back  to  my  sick  child." 

*'Q.  69.  What  did  you  do  when  you  failed  to  get  that  dispatch;  what  did 
:fw  dor* 
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"A.  Seed  a  telephone  to  Mr.  Russell." 

"Q.  53.  What  iDformation  did  yon  get  from  Mr.  Russell?" 

'*A.  Father  was  very  low." 

We  are  of  opiuioD  that  all  of  this  was  irrelevant  for  the  reasons  abov^ 
given.    It  should  have  been  excluded. 

Contributory  negligenoe  was  pleaded.  The  court  gave  the  Jury  this  1d« 
Btructlon : 

''The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintilT,  after- 
the  receipt  of  the  telegram  in  question,  to  exercise  ordinary  care  and  dili- 
gence to  arrive  at  the  bedside  of  her  father  before  he  became  unconscious,  or- 
before  his  death;  and  if  they  believe  from  the  evidence  that  the  plaintiff  failed 
to  exercise  such  care  and  diligence  to  arrive  at  his  bedside  before  he  became 
unconscious,  or  before  his  death,  and   that  by  reason   thereof  the  plaintiff' 
was  prevented  fiom  arriving  at  his  bedside  before  he  became  unconscious^ 
or  before  his  death,  then  the  law  is  for  the  defendant,   and  they  should  so- 
And." 

Gray,  in  his  work  on  Communication  by  Telegram,  thus  states  the  law 
relative  to  contributory  negligence  in  this  class  of  cases ; 

"Section  100.  The  law  imposes  upon  a  person  injured  by  the  negligence  of 
another  the  duty  to  make  reasonable  efforts  to  render  that  injury  as  small- 
as  possible;  and  it  does  not  permit  him  to  recover  damages  for  any  increase- 
of  loss  oonMtquent  upon  a  failure  to  perform  that  duty."  (Joyce  on. 
Electricity,   section  972. ) 

The  injury  to  the  plaintiff  in  this  case,  and  similar  ones,  is  the  mental  an- 
guish suffered  because  of  the  disappointment  experienced  by  being  deprived; 
of  an  opportunity  to  be  present  at  the  closing  hours,  or  at  the  death,  of  a 
near  relative.  Where  the  negligence  of  the  carrier  is  the  proximate  cause  of' 
this  deprivation  and  the  consequent  suffering,  the  law  aMows  a  recovery 
against  the  wrongdoer  to  compensate  for  the  injury  sustained.  These  is» 
however,  in  all  instances  of  negligent  injury  the  duty  upon  the  injured 
party  to  do  what  he  can,  by  making  reasonable  exertions,  to  render  the  injury 
as  little  as  possible.  This  duty  is  positively  imposed  by  every  eonsidemtlon, 
alike  of  public  interest  and  sound  monillty.  (Marr  v.  Western  Union,  85- 
Tenn.,  550;  Western  Union  v.  Briscoe,  7  N.  E.  (Ind.),  473;  We^rn  Union 
V.  Mellon,  38  S.  W.  (Texas),  727;  L.  &N.  R.  R.  Co.  v.  Clark's  Adm'r,  20 
Ky.  Law  Rep.,  1875;  Central  Pass.  R.  Co.  v.  Stephens,  14  Ky.  Law  Rep., 
803. )  Nor  is  it  at  all  required  that  the  contributory  negligence  of  the  in- 
jured party  should  have  been  the  sole  cause  of  the  injury.  By  the  instruc- 
tion given  on  this  subject  the  trial  court  appears  to  have  imposed  upon  the 
jury  the  necessity  for  believing  that  before  they  could  find  for  the  defend- 
ant, on  account  of  plaintiff's  alleged  contributory  negligence,  they  must  find 
that  it  was  by  reason  thereof  the  plaintiff  was  prevented  from  arriving  at 
her  father's  bedside  before  he  Iracame  unconscious,  or  before  his  death.  We- 
are  of  opinion  that  it  is  sufficient  that  if  the  jury  should  find  that,  after 
plaintiff  received  the  message,  she  failed  to  exercise  that  degree  of  care  to- 
reach  her  father  before  his  death,  or  insensibility,  that  an  ordinary  prudent 
person  would  have  used  under  similar  circumstances,  and  that  her  failure - 
to  use  such  diligence  contributed  directly  and  proximately  to  her  failure  ta 
seo  her  father  before  his  death,  or  such  unconsciousness,  then  the  jury  should. 
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bare  foaod  for  the  defendant,  notwithstanding  they  may  believe  the  defend- 
ant was  guilty  of  negligence  In  delivering,  the  message  to  plaintiff.  Upon  a 
n>tarD  ot  the  case,  and  another  trial,  the  court  should  give  an  instruction 
on  this  SDbjeot.  submitting  the  idea  just  presented. 

It  is  argued  for  appellant  that  it  was  under  no  obligation  to  deliver  the 
mei^aBge  to  the  plaintiff  four  miles  in  the  country,  and  that  it  did  not  re- 
wire, or  oontraot  to  receive,  any  compensation  therefor.  It  was  shown  that 
Appellant  delivered  messages  only  within  the  limits  of  the  town  where  the 
office  was  situated  without  special  contract  extending  its  undertaking. 

We  are  of  opinion  that  while  appellant  may  have  refused  to  have  under- 
tal:eo  to  deliver  a  message  beyond  the  limits  of  its  lines  and  witbin  the 
territoiy  prescribed  by  reasonable  rule  for  delivering  messages,  as,  for  exam- 
ple, this  case,  to  the  limits  of  the  town  where  the  office  was  situated,  yet 
when  it  undertook  to  do  so  for  a  consideration  it  was  bound  by  its  under- 
taking, although  it  may  have  been  required  to  have  paid  out  the  full  con- 
eideration  so  received,  or  even  more,  to  the  runner  whom  it  employed  to 
make  the  speoial  delivery.  Nor  can  we  agree  that  the  making  of  such  a 
eoDtract  by  the  agents  of  the  telegraph  company  and  the  sender  of  the  mes- 
fiifre  was  an  individual  transaction  between  the  sender  and  the  agent.  It 
was  within  the  scope,  or  at  least  within  the  apparent  scope,  of  the  agent's 
authiirity  for  his  master  to  make  such  a  contract,  and  the  contract  when 
made  is  obligatory  upon  the  company.  The  circuit  court  properly  excluded 
tbe  evidence  attempting  to  restrict  the  liability  in  this  case  to  a  transaction 
Wtween  the  sender  and  the  agent  personally,  and  properly  refused  the  in- 
struction asked  on  this  point. 

But  for  tbe  errors  herein  indicated  the  judgment  is  reversed  and  cause  re- 
mauded  for  a  new  trial  not  inconsistent  herewith. 


KLEBER,  &c.  V.  KLEBER,  &c. 

(Filed  April  24.  1902-Not  to  be  reported.) 

Wills— Devise  to  wife  with  power  of  disposition— Under  bis  will  the  testa- 
tor devised  his  entire  estate  to  his  wife  provided  she  does  not  morry  again; 
if  sbe  marries  again  she  shall  have  only  the  legal  third  part.  He  further 
provides  that  after  the  death  of  his  wife,  [should  there  be  any  estate  undis- 
posed of,  that  the  residue  be  equally  divided  between  his  children,  share  and 
share  alike.  The  testator  left  six  children.  One  of  his  sons  died  soon  after» 
Iraving  two  children,  who  were  infants.  Some  of  the  adult  children  exe- 
cuted deeds  conveying  their  interest  to  their  mother.  The  widow  devised 
the  entire  estate  to  her  five  surviving  children  and  the  heirs  of  the  deceased 
child,  and  in  this  action  it  is  sought  to  ascertain  the  rights  of  the  parties 
QDder  said  will  and  deeds.  Held— That  the  widow  had  the  undoubted  right 
to  dispose  of  tbe  property  by  will,  which  vested  the  entire  property  in  her 
de\  isees. 

Pryor  &  Sapinsky  for  appellants. 

Ceo.  L.  Everbaok  and  Isaac  T.  Woodson  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  O'Rear. 
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Jaoob  Kleber  died  in  October.  1898,  owniog  two  pieoes  of  realty  In  Lonls. 
vllle.    Hi's  will,  duly  probated,  tbqfl  disposed  of  tbem  : 

"3.  I  give  and  bequeath  UDto  my  beloved  wife,  Louisa  Kleber,  all  of  niy 
estate,  ooDsistiDg  of  realty  and  personalty,  wherever  situated,  to  do  with  as 
she  pleases,  provided  she  does  not  marry  again.  If  she  marries  again  she 
should  have  only  the  legal  third  part. 

"8.  After  the  death  of  my  wife,  Louisa  Kleber,  should  there  be  any  estate 
remained  undisposed  of,  I  desire  and  bequeath  that  the  residue  be  equally 
divided  between  my  children,  share  and  share  alike." 

There  survived  the  testator  his  widow,  Louisa  Kleber,  and  six  children. 
After  the  making  of  that  will,  and  before  the  testator's  death,  one  of  these, 
a  son,  August  Kleber,  died,  leaving  two  infants,  Nora  and  Minnie,  appel- 
lants here,  his  only  heirs  at  law. 

The  widow  contemplated  selling  these  lots.  Speokert  &  Ritchie,  attorneys 
at  law,  took  the  matter  of  the  title  in  hand,  Speokert  having  principally  the 
charge  of  it.  A  suit  was  brought  by  the  widow  in  the  Jefferson  Circuit 
Court  (Common  Pleas  division)  for  the  oonstruotion  of  the  will,  it  being 
alleged  that,  ''doubts  existed  as  to  the  right  of  the  widow  to  sell  and  convey 
the  land."  The  court  adjudged  that  the  widow  had  such  right.  In  the 
course  of  its  opinion  the  court  held  that  the  widow  took  an  estate  for  life  or 
widowhood  only  in  the  property.  Speokert  then  prepared  deeds  from  the 
widow  and  the  adult  heirs  to  one  of  their  number  for  a  recited  considera- 
tion, conveying  this  property;  and  tiien  prepared  deeds,  all  of  which  were 
executed,  reconveying  the  properties  to  the  widow.  In  point  of  fact  no  con- 
sideration passed.  It  is  proven  that  it  was  the  purpose  of  the  parties  to 
merely  empower  the  widow  (as  it  was  advised  she  should  thus  be)  to  sell  and 
convey  the  property. 

Mrs.  Louisa  Kleber.  the  widow  of  Jaoob,  falling  to  sell  the  property,  dis- 
posed of  it  by  her  will,  which,  since  her  death,  has  been  duly  probated.  She 
devised  the  property  in  equal  shares  to  the  five  children  and  the  children  of 
the  dead  son.  August,  the  granduhlldren  taking  together  [one-sixth.  In  a 
suit  for  division  of  the  estate  the  circuit  court  adjudged  each  child  and  the 
children  of  the  deceased  son  entitled  to  one-sixth  of  the  estate.  The  guar- 
dian of  these  grandchildren  appeals,  claiming  that  Mrs.  Kleber  took  under 
the  deeds  above  named  the  remainder  interests  of  her  five  children ;  that 
one- sixth  was  taken  by  the  appellants  under  the  third  clause  of  their  grand- 
father's will;  that  by  the  grandmother's  will  they  took  another  one-sixth,  for 
it  says  they  are  to  have  one-sixth.  We  are  of  opinion  that  the  terms  of  Jacob 
Kleber 's  will,  item  2,  quoted  herein,  gave  his  widow  not  only  the  title  dur- 
ing her  life  or  widowhood,  but  the  '* right  to  dispose  of  the  property  as  she 
pleased,"  which  included  the  right  to  dispose  of  it  by  will.  It  was  only  in 
the  event  she  failed  to  dispose  of  it,  or  married  before  disposing  of  it,  that 
the  third  clause  was  to  become  effective.  She  did  not  marry  again.  There- 
fore, as  she  ''disposed"  of  the  property  by  her  will,  the  children  of  August 
Kleber  took  nothing  under  the  third  clause  of  the  grandfather's  will.  They 
must  look  to  the  will  of  the  grandmother  for  title. 

The  effect  of  the  judgment  of  the  common  pleas  court  construing  the  will 
is  not  material  here.  There  the  only  question  presented  to  the  court  upon 
which  its  opinion  was  sought,  or  attempted  to  be  given,  was  as  to  the  right 
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t>f  the  widow  to  sell  and  oooTey  the  laud.  NotbluR  was  done  under  that 
judgment.  That  oonrt  was  not  asked  to  pass  npon,  and  did  not  yen  tore  to 
pass  opOD,  the  right  of  the  widow  to  dispose  of  the  property  by  will.  Whether 
the  widow  conveyed  the  property  under  her  will  as  her  own,  or  by  virtue  of 
the  power  confemed  by  the  will  of  her  husband,  is  Immaterial.  The  result  is 
%h»  same. 
Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  WALTON. 
(Filed  April  24,  1902— Not  to  be  reported.) 

1.  Datdages— Operation  of  ooal  bins  by  railroad  company— In  an  action  to 
leoover  damages  against  a  railroad  company  for  damages  to  the  property  of 
pkiintiff  by  the  operation  of  ooal  bins  used  for  supplying  engines  of  a  rail- 
i«iad  company  with  coal,  plaintiff  was  properly  adjudged  damages  for  the 
operation  of  same  to  the  deterioration  of  the  value  of  the  land,  but  not  for 
locating  same  at  that  point,  nor  for  injuries  arising  from  the  operation  of 
the  trains. 

2:  Estoppel— Plaintiff  is  not  estopped  from  recovering  damages  by  reason 
of  standing  by  and  permlttlnfi  said  coal  bins  to  be  built,  although  such  plea 
misht  be  available  If  the  parties  sought  an  Injunction. 

8.  Damages  not  ezoessive— 11,250  damages  in  this  action  was  not  excessive 
«s  the  recovery  was  in  full  of  all  damage  to  the  property,  both  i>ast  and 
Xoture. 

J.  W.  Alcorn  and  Edward  W.  Hlnes  for  appellant. 

W.  G.  We]ch  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  action  for  damages  was  instituted  by  appellee  to  recover  for  injury  to 
his  house  and  lot  in  Livingston,  Ky..  caused  by  the  erection  and  mainten- 
ance of  coal  bins  In  front  of  appellee's  lot,  and  for  injury  caused  by  the  noise, 
and  cinders,  soot  and  smoke  incident  thereto.  The  appellant  admits  that 
the  coal  bins  have  been  erected  as  alleged,  but  deny  any  damage  to  appellee's 
property.  It  denies  liability  for  damage,  even  if  there  be  in  fact  an  actual 
Injury  to  appellee's  property.  This  denial  of  liability  is  on  the  ground  that 
the  coal  bins  are  necessary  for  appellant  to  carry  on  its  business.  For  a  fur- 
ther defense  it  is  pleaded  that  appellee  is  estopped  from  claiming  damages 
because  he  saw  the  work  of  building  the  bins,  and  knew  such  was  to  be  done 
-and  the  use  to  which  it  was  to  be  put,  without  objection  or  effort  to  stop  it. 
A  demurrer  was  sustained  to  the  answer  presenting  the  last  two  questions, 
and  a  trial  was  had  on  the  question  of  fact  as  to  whether  appellee  had  been 
damaged,  which  resulted  In  a  verdict  and  judgment  for  11,250,  and  after  ap- 
pellant's reasons  and  motion  for  new  trial  had  been  overruled  this  appeal  is 
prosecuted. 

We  are  of  opinion  there  was  no  error  in  sustaining  the  demurrer  to  that 
paragraph  of  the  answer  that  attempts  to  plead  an  estoppel.    If  this  was  an  i 

action  for  injunction,  a  plea  setting  out  that  appellee  was  estopped,  by  rea-  ' 

«on  of  bis  standing  by  and  seeing  large  sums  of  money  expended  on  the  im- 
provement, so  that  an  Injunction  would  cause  more  Injury  to  appellant  than  I 
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the  bins  would  be  to  appellee,  mlgbt  be  a  good  plea.  But  in  the  oase  at  bar- 
it  is  doubtful  if  appellee  oould  have  eujolned  the  erection  of  the  ooal  bins, 
as,  aooording  to  the  answer  of  appellant,  they  were  absolutely  necessary  ii> 
order  to  supply  its  engines  with  fuel.  We  are  also  of  opinion  that  there  was. 
no  error  in  sustaining  the  demurrer  to  that  paragraph  pleading  the  neces- 
sity of  the  bins  at  that  point.  Necessity  for  the  protection  of  the  buf^iness- 
interests  and  traffic  of  a  railroad  may  operate  to  defeat  an  injunction,  but 
necessity  for  a  structure  is  not  damnun  absque  injuria.  (Maysville,  &c.,  R. 
R.  Co.  V.  Ingram,  16  Ky.  Law  Rep.,  853;  Maysville,  &c.,  R.  R.  Co.  v. 
Coombs,  10  Bush,  882;  J.,  M.  &  I.  R.  R.  Co.  v.  Esterly.  18  Bush,  677;  Willi* 
V.  K.  &  L  Bridge  Co.,  90  Ky.  Law  Rep.,  475.) 

In  the  first  three  the  rule  requiring  compensation  to  be  made  i»  applied 
to  an  abutting  property  owner,  and  in  the  latter  case  the  rule  is  extended 
so  as  to  cover  injuries  done  to  any  property  owner.  The  only  question  pre- 
sented, therefore,  is  as  to  the  damage  to  appellee's  property,  if  in  fact  there- 
is  any..  This  question  of  fact  was  submitted  to  the  jury,  and  their  verdict 
was  for  appellee.  Complaint  is  made  of  the  instructions  given.  CouusbI 
insists  that  the  proper  measure  of  damage  was  not  given.  The  court  very 
clearly  and  plainly  instructed  the  jury  there  could  be  no  recovery  unless 
there  was  damage  to  the  property  caused  by  the  manner  of  the  operation  of 
the  coal  bins;  that  there  could  be  no  recovery  for  damage,  if  any,  caused  by 
trains  passing  on  the  track  by  appellee's  house,  and  then,  at  the  expense  of 
repetition,  told  the  jury  that  if  there  was  damage  to  the  property  by  reason 
of  the  operation  of  the  railroad,  and  also  by  the  operation  of  the  ooal  bins, 
the  damage  caused  by  the  railroad  must  not  be  considered. 

In  our  opinion  there  was  no  error  in  this  measure  of  damage.  The  jury^ 
were  not  even  permitted  to  assess  damage  by  reason  of  the  coal  bins  being- 
there,  but  were  confined  to  the  injury  caused  by  the  manner  of  operation^ 
This  is  correct  in  principle.  The  case  is  analogous  to  that  of  a  railway  in  a 
street  where  there  is  permission  from  the  municipality.  The  right  exista 
to  so  locate  the  railroad,  but  compensation  must  be  made  to  the  property 
owner  for  damage  suffered  by  reason  of  the  operation.  In  view  of  the  rule- 
as  to  this  recovery  being  in  full  of  all  damage  caused  by  the  reasonable^, 
ordinary  and  prudent  operation  of  the  bins,  we  are  of  opinion  that  the  ver« 
diet  is  not  excessive  according  tj  the  proof.  The  decided  weight  of  the  testi- 
mony is  that  appellee's  property  was  worth,  before  the  coal  bins  were  built,, 
some  12.000,  and  now  not  over  8400  or  1500.  Yet,  the  jury  awarded  only 
11.250  as  damages. 

The  verdict  is  fully  sustained  by  the  evidence,  and  as  no  error  appears  the» 
judgment  is  affirmed. 


STONE  V.  COMMONWEALTH. 
(Filed  April  24,  1902— Not  to  be  reported.) 

1.  Criminal  law— Knowingly  receivlnfir  stolen  property— Indictment— In 
an  indictment  for  larceny  orrecelviug  stolen  goods  it  is  sufficient,  under  sec- 
tion 135,  Criminal  Code  of  Practice,  to  allege  the  offense  without  specifying^ 
the  coin,  number,  denomination  or  kind  thereof. 

9.  Evidence— On  the  trial  of  A.  and  B.,  charged  with  receiving  stolen 
money,  knowing  same  to  be  stolen,  it  was  competent  to  prove  by  the  daughter 
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of  the  owner  that  she  stole  the  moDey  under  direotlon  of  A. ,  for  the  purpose^ 
of  establishiDg  that  the  money  was  stolen,  but  It  failed  to  connect  B.  with 
It.  Testimony  that  B.  had  tried  to  induce  a  boy  to  steal  money  a  few  days, 
prior  to  the  date  of  this  offense  was  not  competent  evidence  to  prove  the 
offense  of  knowingly  receiving  stolen  money,  although  it  might  have  been,, 
competent  evidence  on  the  charge  of  larceny.  Larceny  and  knowingly  re- 
ceiving stolen  money  are  not  degrees  of  the  same  offense. 

Jesffe  Morgan,  F.  J.  Eversole  and  Wm.  Lewis  for  appellant. 

C.  J.  Pratt  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  appellant  and  Vina  Stone  were  jointly  indicted  for  "feloniously  re-, 
oeiving  stolen  money,  of  the  value  of  1100  and  of  other  values,  knowing  the^ 
same  to  be  stolen,  the  stealing  whereof  is  punishable  as  a  felony,  committed 

in  manner  and  form  as  follows,  viz. :  The  said  Sherman   Stone  and ,. 

on  the  10th  of  September,  1900,  in  the  county  and  State  aforesaid,  did  un- 
lawfully and  feloniously  receive  stolen  money,  of  the  value  of  $irO  and  o^ 
other  value  of  180  and  over,  the  personal  property  of  Silas  Crawford,  know-, 
ing  the  same  to  be  stolen,  the  stealing  whereof  is  punishable  as  a  felony, 
against  the  peace,"  etc.  Vina  Stone  demanded  a  separate  trial,  and  the. 
Commonwealth  elected  to  try  Sherman  Stone  first.  He  was  found  guilty »^ 
and  his  punishment  jQxed  at  one  year's  confinement  in  the  penitentiary. 

The  principal  witness  for  the  prosecution  was  the  fourteen -year-old  daugh-. 
ter  of  Silas  Crawford,  who  stated  that  Vina  Stone  got  her  to  slip  the  money- 
out  for  her.  She  said  that  Vina  Stone  and  appellant  worked  for  her  father,, 
hoeing  corn  that  day  with  several  of  the  Crawford  family;  that  she  and 
Vin9  stayed  back  at  dinner  time;  that  Vina  got  her  to  get  the  money;  that 
she  kept  it  until  after  they  quit  work  in  the  evening,  when  she  went  home 
with  Vina  and  took  the  money  and  gave  it  to  Vina,  who  hid  it  in  the  house.- 
So  far  the  testimony  of  the  child  was  competent,  as  it  tended  to  establish 
one  of  the  ingredients  of  the  offense  of  receiving  stolen  money,  viz.,  that  the. 
money  was  in  fact  stolen.  She  next  stated  that  she  went  back  next  day,. 
and  in  company  with  Vina  examined  the  money.  This  was  incompetent, 
but  does  not  seem  to  have  been  prejudicial  to  appellant.  This  witness  also, 
detailed  the  persuasion  which  Vina  Stone  used  to  get  her  to  steal  the  money, 
but  stated  distinctly  that  appellant  was  not  present  at  any  time  when  she. 
and  Vina  talked  about  or  handled  the  money.  She  also  testified  that  Vina 
Stone  gave'  her  $^7  back,  110  of  which  she  returned  to  Vina,  and  put  the 
other  117  under  the  water  bucket  at  her  home  after  the  Stones  had  left  the. 
county.  A  pocket  of  ticking,  in  which  the  money  had  been  kept,  and  a 
knife,  which  was  with  the  money,  were  found  at  the  home  of  the  Stones 
some  days  after  the  money  was  taken,  but  at  the  time  these  tilings  were 
found  the  Stones  had  gone  to  Magoflfin  county,  and  the  house  was  in  posses- 
sion of  another  family  who  had  lived  in  it  with  the  Stones.  In  all  this 
there  is  no  testimony  whatever  to  connect  appellant  with  stealing  the 
money,  and  nothing  to  show  that  he  ever  received  it  or  knew  of  any  one  else. 
receiving  it. 

The  evidence  which  induced  the  court  to  refuse  a  peremptory  instruction. 
was  doubtless  that  of  a  ten-year-old  son  of  Silas  Crawford,  who  stated  that. 
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before  the  loss  of  the  money  appellant  bad  promised  to  give  blm  a  glass  toy 
^nd  a  Dlakel  if  be  would  get  some  of  bis  father's  money  for  appellant.  Tbere 
was  evidence  tbat  tbe  boy  made  a  somewbat  different  statement  at  tbe* 
examining  trial.  Tbis  testimony  was,  beyond  doubt,  prejudiolal  in  tbe  ex- 
treme to  appellant.  It  showed,  if  true,  tbat  be  was  a  man  wbo  would  not 
hesitate  to  commit  such  a  crime  as  that  with  which  he  was  charged.  Was  it 
competent?  The  evidence  detailed  by  the  boy  might  have  been  admissible 
upon  a  charge  of  larceny.  But  while  section  137,  subsection  1  of  tbe  Crim- 
inal Code  authoriises  tbe  joinder  in  an  indictment  of  tbe  charge  of  larceny 
With  the  charge  of  knowingly  receiving  stolen  property,  they  are  not  degrees 
of  the  same  offense  (Criminal  Code,  section  263,  subseetion  8),  and  indeed 
the  authorization  by  section  127  of  their  joinder  shows  tbat  they  are  not 
degrees  of  tbe  same  offense.  Being  evidence  of  a  different  offense  from  tbat 
whereof  appellant  was  indicted,  tbis  testimony  was  not  admissible. 

Tbe  testimony  of  tbe  girl,  with  tbe  exception  before  mentioned,  was,  we 
think,  admissible  to  show  tbe  fact  tbat  tbe  money  was  stolen,  which  is  a 
necessary  ingredient  of  tbe  offense  of  knowingly  receiving  stolen  property. 
Instruction  2  seems  to  us  to  be  of  doubtful  correctness,  and  to  be  further 
objectionable  as  not  based  upon  any  evidence  appearing  in  tbe  record.  One 
of  the  grounds  of  tbe  motion  for  new  trial  is  tbat  the  demurrer  to  the  in- 
dictment was  overruled.  The  record  does  not  show  that  any  demurrer  was 
filed.  By  section  136  of  tbe  Criminal  Code  it  is  provided  tbat  "in  an  indict- 
ment for  the  larceny  or  embezzlement  of  money,  or  United  States  currency 
or  bank  notes,  it  is  suflSolent  to  allege  the  larceny  or  embezzlement  of  tbe 
same,  without  specifying  the  coin,  number,  denomination  or  kind  thereof.*' 

As  matter  of  course,  no  more  accurate  or  definite  identification  of  tbe 
money  should  be  required  in  an  indictment  for  receiving  stolen  money  than 
Would  be  required  in  an  indictment  for  its  larceny.  This  provision  oU  tbe 
Code  was  adopted  subsequent  to  tbe  decision  in  Bbodus  v.  Commonwealth. 
2  Duvall.  169,  relied  on  for  appellant.  With  some  hesitation  we  have 
reached  the  conclusion  that  tbe  statute  authorizes  tbe  extremely  vague  and 
indefinite  description  given  in  tbe  indictment,  and  that  we  are  not  author- 
ized to  disregard  its  provisions. 

For  tbe  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
-directions  to  award  appellant  a  new  trial,  and  for  further  proceedings  oon- 
•'sistent  herewith. 


MITCHELL,  ASS'EE  v.  STODDABD  COUNTY  BANK.  &o. 
(Kiled  April  26,  19C2-Not  to  be  reported.) 

B.  A.  Mitchell  for  appellant. 

Bobertson  &  Thomas  for  appelleef>. 

Appeal  from  Fulton  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  motion  to  coriect  taxa- 
"tion : 

Appellant's  petition  for  rehearing  is  overruled. 

The  judgment  for  cost  is  modified  so  as  to  adjudge  no  cost  against  appel- 
lees, Gus  Thomas.  W.W.  Bobertson,  W.  M.  Smith,  J.  C.  Flournoy  and  J.  B. 
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BobUss;  also  no  cost  agalDSt  P.  W.  Mott,  W.  W.  Morris.  W.  W.  Meadows^ 
X.  G.  Morris,  £.  L.  Reed  and  W.  T.  Carr.  The  appellees  uamed  do  octL 
reoorer  cost.  The  cost  of  appellant  on  the  appeal  shall  be  paid  out  of  the 
■cslgiied  estate,  and  od  the  return  of  the  action  to  the  oirc«it  oourt  proper- 
orders  shall  be  made  to  this  end,  so  as  to  distribute  the  burden  equitably 
on  all  those  upon  whom  it  should  fall.  If  there  is  not  enoui^h  of  the  assiKued 
estate  UDadmlnistered  to  pay  same.  The  clerk  of  this  court  will  certify  the. 
amount  of  said  cost  to  the  lower  court. 


LEONARD,  &o  v.  HUMMEL,  &o. 

(Filed  April  85,  1903-Not  to  be  reported.) 

Wills— A  testator  by  the  first  clause  of  his  will  vested  his  wife  with  the 
fre-simple  title  to  his  property.  He  then  proceeded  to  add  some  further 
directions  as  to  the  disposition  of  his  property,  in  such  terms  as  to  make  his. 
meaning  Tery  uncertain.  Held— That  as  no  effect  can  be  ffiven  to  the  latter 
part  of  the  will,  the  wife's  interest  will  be  recognized  as  a  fee  simple. 

Kohn,  Baird  &  Spindle  for  appellants. 

£.  F.  W.  Keiser  guardian  ad  litem  and  warning  order  attorney. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

This  appeal  involves  the  interpretation  of  the  will  of  Jacob  Hummel.  It 
reads  as  follows : 

"In  the  name  of  Qod,  Amen  :  I,  Jacob  Hummel,  of  the  town  of  Arlington,^ 
and  State  of  Minnesota,  of  the  age  of  flfty-nlne  years,  and  being  of  sound 
mind  and  memory,  do  make,  publish  and  declare  this  my  last  will  and  testa- 
ment, in  manner  following,  that  is  to  say : 

*'I  give  and  bequeath  to  my  wife,  Roslne  Hummel,  all  my  real  and  per- 
sonal property  and  estate,  to  be  accepted  and  received  by  her  in  lieu  of  dower- 
of  what  nature  or  kind  soever,  whom  I  hereby  appoint  sole  executrix  of  this 
my  last  will  and  testament,  hereby  revoking  all  former  wills  by  me  made; 
and  further,  I  order  whenever  my  wife  or  her  administrator  agreed  to  dispose, 
of  the  real  estate  situated  and  being  in  the  city  of  Louisville,  Ky..  where 
the  proper  warinty  deeds  are  in  care  and  safe  of  my  brother-in-law,  Mr. 
Henry  Hlllenbrant,  then  this  real  property  and  estate  shall  be  devised  as 
follows : 
'*lst  Christoff  Hummel  or  his  hairs. 
''2nd.  Rachl  Hillen brant,  ne  Hummel,  or  her  hairs. 

"3d.  Anna  Maria  Seibert,  ne  Hummel,  or  her  hairs;  this  to  be  left  to  the 
judgment  of  the  presiding  administrator. 

"4th.  To  the  feevle  minted  Institute  Emans,  situated  near  Marthasville, 
in  the  State  of  Mlsoury,  in  favor  of  the  children  of  Henry  Waldmann,  in  care 
of  vbe  above-named  institute. 

*'5th.  To  Barbara  Gross,   ne  Hummel,  or  her  hairs,  at  Retschwller,  Elsas, 
Germanig. 
"6^.  Gottlieb  Wolf,  or  his  hairs,  at  Gechlngen,  Wurtemburg. 
"7th.  Katbarina  Leonhard,  ne  Hummel,  to  be  entirly  left  to  the  judgment 
of  the  presiding  administrator,  Henry  Hillenbrant,  but  if  he  finds  that  the 
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sare  not  eDtldled  to  the  dowe^,  the  above-Damed  hairs  of  Anna  Selbert  and 
Katharina  Leo?ihard,  he  shall  orderised  to  distribute  the  amount  to 'Proes- 
tant  charetible  institutes,  according  to  bis  jad^ment. 

"In  witness  whereof.  I  have  hereunto  set  iny  hand  and  seal  this  —  day  of 
'Ookober,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninthy- 
^ight.  "JACOB  HUMMEL." 

The  question  Is,  what  character  of  Interest  did  Rosine  Hummel  take  In 
the  devised  estate?  By  the  first  clause  of  the  will  the  testator  devised  his 
estate  in  fee  simple  to  her.  In  addition  to  the  words  creating  the  estate  in 
her,  he  provides  that  she  and  her  administrator  may  agree  to  sell  the  prop- 
erty. This  power  neither  added  to  nor  diminished  the  interest  which  she 
took  under  the  first  clause.  In  fact  that  part  of  the  will  which  follows  the 
Revise  to  the  wife  is  so  unintelligible  that  we  can  not  say  that  the  testator 
Intended  to  change  the  character  of  the  interest  which  he  devised  to  his  wife. 
This  being  true,  we  must  hold  that  the  wife  took  an  absolute  estate  in  the 
liroperty  devised,  and  has  the  right  to  sell  and  convey  it. 

The  judgment  is  aflSrmed. 


RICHARDS,  &c.  V.  COMMONWEALTH. 
(Filed  April  2fi,  1902-Not  to  be  reported.) 

1.  Criminal  law— Robbery  and  conspiracy  to  rob— Evidence— Testimony  of 
T)onspirator— This  is  an  appeal ^rQm  a  judgment  of  conviction  for  robbery 
and  conspiracy  to  rob.  They  complain  that  after  the  couit  had  refused  to 
Instruct  the  jury  that  there  was  no  evidence  in  the  case  of  conspiracy,  the 
<^ommonwealth  was  permitted  to  prove  statements  made  by  S.,  one  of  appel- 
lants, since  the  commission  of  the  offense,  which  tended  to  implicate  him  in 
the  alleged  robbery,  and  that  the  refusal  of  the  court  to  tell  the  jury  that 
there  was  no  evidence  of  a  conspiracy  was  equivalent  to  a  finding  that  such 
«  conspiracy  had  been  proven  to  the  satisfaction  of  the  court,  and  that 
neither  of  defendants  were  competent  witnesses  for  or  against  each  other. 
Held— That  section  16^7,  Kentucky  Statutes,  and  section  2SS,  Criminal  Code 
of  Practice,  were  repealed  by  the  act  of  March  28,  1894,  since  which  time 
t;onspirators  may  testify  for  each  other.  The  section  of  tbe  statute  has  no 
application,  even  if  it  was  not  repealed,  as  it  applies  only  to  defendants 
jointly  Indicted;  besides,  there  was  no  error  as  the  court  excluded  this 
testimony  as  affecting  R. 

2.  Instruction— An  Instruction  for  grand  larceny  was  properly  given,  as  it 
Is  a  lower  degree  of  the  offense  of  robbery. 

3.  Practice- Improper  remarks  by  tbe  court— Remarks  by  the  court  in  the 
presence  of  the  jury  were  prejudicial  to  one  of  defendants,  but  tbe  court 
properly  directed  the  jury  to  pay  no  attention  to  them. 

Thos.  E.  Moss  for  appellants. 

R.  J.  Breckinridge  and  Morrison  Breckinridge  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

Tbe  appellants  were  indicted  by  the  grand  jury  of  the  county  of  McCracken 
t)f  the  offense  of  robbery  and  of  conspiracy  to  rob,  and  were  found  guilty  of 
grand  larceny,  and  each  of  them  sentenced  to  the  penitentiary  for  a  term  of 
three  years.    Upon  this  appeal  they  complain  that  the  trial  court,  after  re- 
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fusing  to  iDStiuot  the  jury  that  there  was  do  evidence  in  the  case  of  a  oon- 
fipiraoy,  permitted  the  Gomnionwealth  to  prove  divers  statements  and  ad- 
missions made  by  the  appellant,  Snow,  upon  his  examining  trial,  and  sub- 
sequent to  bis  arrest,  which  tended  to  implicate  him  in  the  alleged  robbery. 
This  objection  is  bated  upon  section  1647  of  the  Kentucky  Statutes,  which 
provided  that  "if  two  or  more  persons  are  jointly  indicted,  they  may  testify 
tor  each  other  unless  a  conspiracy  is  charged  in  the  indictment  and  proven 
to  the  satisfaction  of  the  court/' 

The  contention  being  that  the  refusal  of  the  court  to  tell  the  jury  that  no 
i:onspiraoy  had  been  established  was  equivalent  to  a  finding  that  sifch  a  con- 
fipiracy  bad  been  proven  to  the  satisfaction  of  the  court,  and  that,  therefore, 
Tielther  of  the  defendants  were  competent  witnesses  for  or  against  each  other. 
TTbe  section  of  the  statute  referred  to  and  the  corresponding  section  of  the 
-Criminal  Code,  22B,  were  repealed  by  the  act  of  March  28,  1894.  since  which 
time  conspirators  may  testify  for  each  other.  (Kidwell  v.  Commonwealth, 
"97  Ky..  688.)  But  this  section  of  the  statute,  even  if  it  were  In  force,  would 
Isave  no  bearing  upon  the  question  of  the  competency  of  the  testimony  com- 
plained of,  for  neither  of  the  witnesses  were  jointly  indicted  with  the  appel- 
lant, and  the  section  only  referred  to  the  admission  of  testimony  of  defend- 
ants jointly  indicted.  The  testimony  was  clearly  competent  against  the 
•appellant.  Snow,  and  the  trial  court  was  careful  to  exclude  all  matters  con- 
tained in  this  statement,  which  in  any  wise  affected  the  appellant,  Richards. 

Appellant  also  complains  that  the  trial  court  erred  in  giving  instructions 
for  grand  larceny  instead  of  robbery.  The  testimony  in  the  case  authorised 
an  Instruction  on  the  charge  contained  in  the  indictment.  But  as  grand 
larceny  is  a  lower  degree  of  the  same  offense  as  that  charged  in  the  indict- 
ment, it  is  punishtfble  under  the  Code.  (Commonwealth  v.  Perry  Prewitt, 
S3  Ky.,  240. )  Another  ground  of  complaint  Is  that  upon  the  trial  of  the  care 
the  presiding  judge,  in  the  presence  of  the  jury,  said  to  the  Commonwealth's 
attorney:  "I  think  you  have  proven  enough  against  Snow  already."  Upon 
objection  being  made,  the  judge  at  once  instructed  the  juiy  to  pay  no  atten- 
tion to  his  remark  to  the  Commonwealth's  attorney.  The  remark  was  very 
Improper,  but  in  view  of  the  fact  that  the  judge  immediately  cautioned  the 
;|ury  to  pay  no  attention  to  it,  and  the  additional  fact  that  the  testimony  in 
the  case  establishes  the  guilt  of  appellants  beyond  all  peradventUre,  it  was 
sot  such  prejudicial  error  as  would  justify  a  reversal  of  the  case. 

For  reasons  inidicated  the  judgment  is  affirmed. 


SPENCER  V.  LANDSAW. 

(Filed  April  26.  1902~Not  to  be  reported.) 

Title— Assignment  of  title  bDnd— Facts— The  wife  of  the  maker  of  a  title 
bond  claims  that  the  land  belongs  to  her  by  reason  of  an  assignment  of  a 
title  bond  to  her.  Her  claim  is  denied  on  the  ground  that  the  assignment 
of  the  title  bond  to  her  was  a  forgery.  Held— That  the  finding  of  fact  by 
the  obanoellor  against  the  wife  will  not  be  disturbed  as  the  circumstances 
shown  by  the  evidence  sustain  strongly  the  chancellor's  conclusion.  The 
vale  is  that  a  chancellor's  judgment  on  a  question  of  fact  will  not  be  dis- 
turbed where  the  evidence  is  conflicting,  and  on  the  whole  case  the  mind  is 
left  in  doubt  as  to  the  truth. 
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Day  &  Sod  and  T.  C.  Johnson  for  appellant. 
Z.  T.  Hurst  for  appellee. 
Appeal  from  Wolfe  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

About  the  year  1887  James  Spencer  sold  to  his  brother,  Morgan  Spencer^ 
the  tract  of  land  In  controversy.  Morgan  sold  it  to  another  brother,  Thomas^ 
and  Thomas  sold  it  to  appellee,  D.  D.  Landsaw,  in  the,  year  1889.  Up  to 
this  time  there  had  been  no  written  evidence  of  either  of  these  sales,  but  on 
April  S^,  1889,  James  Spencer  made  a  title  bond  to  Morgan,  which  Morgai> 
assigned  to  appellee  Landsaw,  who  afterwards  brought  this  suit  on  Decem- 
ber 20,  1889,  for  a  deed,  the  purchase  money  having  been  paid.  Appellant, 
Oletha  Spencer,  on  her  petition  was  made  a  party  defendant  to  the  action 
and  filed  an  answer  in  which  she  alleged  In  substance  that  the  land  was- 
hers. She  is  the  wife  of  James  Spencer.  The  land  in  controversy  is  a  part- 
of  a  larger  boundary  covered  by  a  title  bond  executed  on  January  1,  1871,  by^ 
James  Kash  to  Isham  Brewer.  On  July  7,  1874,  Brewer  sold  the  land  and 
assigned  the  bond  to  James  H.  Combs  and  Alexander  Trent.  On  Februarys 
6,  1876,  Trent  sold  his  interest  in  the  land  and  assigned  the  bond  to  W.  T^ 
Tyler,  who,  on  September  2,  1876,  assigned  the  bond  and  transferred  his  in- 
terest to  James  F.  Spencer,  and  on  the  9th  of  September,  1876,  James  H. 
Combs  sold  his  interest  in  the  land  and  assigned  the  bond  also  to  James 
Spencer,  who  afterwards  sold  the  smaller  boundary  to  Morgan  Spencer,  as- 
above  stated.  Appellant,  Oletha  Spencer,  the  wife  of  James  Spencer,  alleged 
that  her  husband  used  a  horse  and  some  other  personal  property  belonging- 
to  her  to  pay  Combs,  and  that  in  consideration  of  this  he  assigned  the  Kash 
bond  to  her  on  September  9,  1875.  Appellee  denied  tfiese  allegations,  and 
plead  that  the  assignment  of  the  bond  by  James  Spencer  to  Oletha,  his  wife^ 
was  a  forgery.  Proof  was  taken  and  on  final  hearing  the  court  dismissed 
the  petition  of  Oletha  Spencer  and  adjudged  Landsaw  the  relief  prayed  by 
hltn.    From  this  Judgment  she  appeals. 

The  case  turns  simply  on  a  question  of  fact,  and  on  all  the  evidence  we  are- 
unwilling  to  disturb  the  conclusion  of  the  chanoelior.  The  rule  is  that  th& 
ohanoellor's  judgment  on  a  question  of  fact  will  not  be  disturbed  where  the- 
evidence  is  conflicting,  and  on  the  whole  case  the  mind  is  left  in  doubt  as  to> 
the  truth.  The  circumstances  shown  by  the  evidence  sustain  strongly  the- 
chancellor's  conclusion. 

Judgment  affirmed. 


JOHNSON  V.  JONES,  NEXT  FRIEND.  &c. 

(Filed  April  25,  1902- Not  to  be  reported.) 

Guardian— Sureties— Appellant  was  surety  on  a  guardian's  bond,  and  for 
his  protection  and  the  protection  of  the  estate  he  induced  the  guardian  to 
pay  over  to  him  the  trust  funds.  On  his  motion,  afterwards,  the  court  re- 
quired the  guardian  to  execute  a  new  bond,  which  was  done,  and  an  order 
entered  releasing  appellant  from  further  liability.  Appellant  paid  over  the^ 
fund  in  his  hands  to  the  guardian,  who  misapplied  it.  This  action  was 
afterwards  brought  to  recover  said  funds  from  appellant,  and  this  appeal 
is  from  a  judgment  against  him.    Held— That  by  section  4668,  Kentucky 
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StatDtes,  appellant  was  released  from  liability  as  surety,  and  he  oan  not  bo 
held  liable  for  a  subsequent  default  by  the  guardian. 

Sam  H€K>ker  and  Browder  &  Browder  for  appellant. 

E.  B.  Drake  and  S.  B.  Crewdson  for  appellees. 

Appeal  from  IiOgan  Circuit  Court. 

OpinioD  of  the  court  by  Judge  Paynter. 

H.  R.  Johnson  qualified  as  the  guardian  of  his  daughter,  Maud.  The  ap- 
pellant, G.  P.  Johnson,  was  the  surety  on  his  bond  as  guardian.  Before 
he  would  become  surety  he  exacted  an  agreement  from  the  guardian  that 
be  was  to  tarn  over  the  ward's  estate,  which  amounted  to  |500,  to  be  held  by 
bim  during  the  time  he  was  liable  on  the  bond.  Pursuant  to  that  agree- 
ment the  money  was  turned  over  to  him,  and  he  held  it  until  January  11, 
l&W,  when  the  Logan  County  Court  made  an  order  bh  follows:  "Henry  R. 
Johnson  being  required  to  execute  a  new  and  approved  bond  as  guardian  of 
Maud  P.  Johnson,  on  motion  of  G.  P.  Johnson,  his  surety,  the  said  H.  K. 
Johnson  appeared  in  open  court,  and  together  with  T.  J.  Johnson  as  bis 
surety,  entered  into  and  acknowledged  themselves  bound  to  the  Common- 
wealth of  Kentucky  as  guardian  aforesaid,  conditioned  according  to  law^ 
which  bond  is  accepted  and  approved  by  the  court;  and  said  C.  P.  Johnson 
i.<  DOW  released  from  liability  as  surety  aforesaid." 

After  the  execution  of  the  new  bond,  and  the  appellant's  release  from  lia- 
bility on  the  former  one,  he  paid  the  notes  which  he  had  executed  to  the 
guardian  for  the  money  in  bis  hands.  The  court  below  gave  judgment 
against  appellant  for  1500  and  interest. 

Tbe  order  shows  that  the  motion  was  made  by  the  appellant  to  require  the 
guardian  to  execute  a  new  boni  as  such.  It  also  shows  that  tbe  guardian 
was  present  in  court  and  executed  the  new  bond.  It  likewise  recites  that  C. 
P.  Johnson  is  released  from  liability  as  surety  on  the  bond  which  he  had 
signed  for  the  guardian.  Section  4663,  Kentucky  Statutes,  provides  that  if 
tbe  new  bond  is  given,  it  shall  operate  as  a  discharge  of  all  the  sureties 
making  the  motion  from  all  liability  for  the  acts  of  the  principal  thereafter 
dooe.  The  estate  was  not  converted  during  tbe  time  tbe  appellant  was 
iuroty  on  the  guardian's  bond,  for  be  held  it  with  a  view  of  preserving  it  for 
tbe  ward  and  for  the  purpose  of  protecting  himself  from  Iobs  by  reason  of  bis 
soretyablp.  After  the  new  bond  was  executed  he  paid  the  notes  which  he 
bad  executed  to  tbe  guardian  for  the  money  in  his  hands.  If  there  was  a 
ooDversion  of  the  estate,  it  took  place  after  the  execution  of  the  new  bond^ 
for  which  acts  he  is  not  liable.  (Jones,  &o.  v.  Gallatin  County,  78  Ky.» 
491;  Pepper  v.  Donnelly,  87  Ky.,  259.)  It  is  suggested  by  the  counsel  for  ap. 
pellee  that  the  court  will  have  to  afBrm  tbe  judgment  for  at  least  $200. 
This  suggestion  is  based  upon  a  report  which  Johnson  made  to  the  county 
court,  that  be  had  received  only  $300  of  the  estate  of  his  ward,  when,  as  a 
matter  of  fact,  he  had  received  1500.  The  guardian  had  not  converted  the 
tiUO  to  bis  own  use,  because  the  appellant  held  the  entire  fund,  which  in- 
eluded  the  t^OO,  and  afterwards  paid  it.  The  failure  to  make  a  truthful  re- 
port by  tbe  guardian  did  not  affect  the  rights  of  the  appellant  and  could  not 

vol.  24—2 


18  FOBWOOD  V.  FORWOOD,  &C. 

make  him  again  pay  this  |200  which  he  actually  accounted  for  and  paid  to 
the  (guardian  after  the  execution  of  the  new  bond. 
The  jud}?ment  is  reversed  for  prooeedioKS  consistent  with  this  opinion. 


FORWOOD  V.  FORWOOD.  &c. 

FORWOOD  V.  LONG,  &c. 

(Filed  April  S5,  1902— Not  to  be  reported. ) 

"Title— Will— Conveyances— A.  by  a  deed  conveyed  a  tract  of  land  to  B.,  to 
take  effect  on  her  death.  At  her  death,  about  twenty  years  after  innking 
the  deed,  she  made  a  will,  devising  the  same  land  to  C,  and  D.,  a  creditor 
of  C,  seeks  to  subject  the  land  to  the  payment  of  his  debt.  Held— Thnt  the 
deed  to  B.  vested  him  with  the  fee-simple  title,  and  was  irrevocable^,  al- 
though it  postponed  his  enjoyment  of  the  land  until  the  death  of  the  grantor. 

E.  E.  McKay  for  appellants. 

John  D.  Carroll  and  Joe  Clore  for  appellees. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  facts  out  of  which  this  litigation  grew  are  as  follows :  Nancy  Lor  jr  on 
September  16,  1878,  executed  the  following  instrument,  which  was  duly  re- 
corded in  the  olBce  of  the  county  court  clerk  on  the  same  day : 

'*This  indenture,  made  and  entered  into  this  the  15th  day  of  Septenilier, 
1878.  between  Nancy  Long,  of  Oldham  county,  Kentucky,  of  the  one  part, 
and  August  Leapold  Long,  of  the  city  of  New  Orleans,  of  the  second  part, 
witnesseth:  That  for  and  in  consideration  of.  the  love  and  affection  which  I 
bear  towards  the  party  of  the  second  part,  and  what  he  has  heretofore  done 
for  me,  and  in  consideration  that  be  is  still  to  support  and  take  care  of  me, 
and  of  the  sum  of  one  dollar  to  me  in  hand  paid  by  the  said  Long,  the  re- 
ceipt of  which  is  hereby  acknowledged,  I,  the  said  party  of  the  first  part, 
have  this  day  bargained,  sold  and  conveyed,  and  do  by  these  presents  bargain, 
Dell  and  convey  unto  the  said  August  Long,  his  heirs  and  assigns,  forever,  the 
following  described  tract  of  land  in  Oldham  oounty,  Kentucky,  *  *  *  con- 
taining 58]4  acres,  being  the  same  land  conveyed  by  the  commissioner  of  the 
Oldham  Circuit  Court  to  Nancy  Long,  recorded  in  book  O,  page  473. 

It  is  understood,  however,  that  this  deed  is  to  take  effect  at  the  death  of 
said  Nancy  Long,  at  which  time  the  party  of  the  second  part  is  to  be  en- 
titled to  the  possession  of  said  land,  and  the  absolute  title  thereto,  to  have 
and  to  hold  the  above-described  tract  of  land  unto  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  forever,  to  take  effect  at  the  death  of  Nancy 
Long;  and  the  party  of  the  first  part  further  covenants  that  she  will  war- 
rant  and  defend  said  tract  unto  the  party  of  the  second  part,  his  heirs  and 
assigns,  forever,  free  from  the  claims  of  all  persons  whatsoever." 

On  the  12tb  day  of  May,  1898,  Mrs.  Long  willed  this  tract  to  the  appellee, 
W.  S.  Forwood,  to  pay  a  medical  bill  recited  in  the  will  to  be  due  him.  Id 
January.  1899,  Mrs.  Long  died,  and  in  February  thereafter  the  appelle,  C.  W. 
Forwood,  Instituted  a  suit  against  the  appellee,  W.  S.  Forwood, on  two  notes. 
Aggregating  about  11,000,  on  which  he  obtained  an  attachment  on  the  grounds 
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^f  noDresldency,  which  be  bad  levied  od  this  land  as  the  property  of  W.  S. 
Forwood.  LiODg  was  made  a  party  to  this  prooeedlngon  bis  own  petition, 
«Dd  set  up  the  faot  that  be  was  the  owDer  of  the  land  sought  to  be  subjected 
by  TiiCDe  of  the  deed  made  to  him  in  1873,  and  denied  that  W.  S.  Forwood 
•owned  any  interest  therein,  or  that  it  oonld  be  subjected  to  the  alleged  claim 
at  C.  W.  Forwood  against  him,  and  made  his  answer  a  cross  petition  against 
both  C.  W.  and  W.S.  Forwood ;  prayed  that  his  title  to  the  land  be  quieted,  the 
attacbmeDt  discharged  and  appellants  enjoined  from  disturbing  bis  possession. 
W.  S.  Forwood  was  proceeded  against  as  a  noniesident.  At  the  following  term 
^f  the  conit  the  case  was  submitted  on  the  pleadings,  no  reply  having  been 
filed  by  either  C.  W.  or  W.  S.  Forwood  denying  the  affirmative  averments 
of  the  answer,  and  judgment  was  rendered  in  favor  of  the  appellee,  Long,  and 
the  attochment  of  G.  W.  Forwood  discharged.  At  the  November  term,  1899, 
both  G.  S.  and  W.  S.  Forwood  moved  to  set  aside  this  judgment  on  the 
ground  that  it  was  prematurely  rendered,  and  at  the  March  term,  1900,  the 
trial  oourt  refused  to  set  aside  the  judgment  as  to  G.  W.  Forwood,  but  per- 
mitted W.  S.  Forwood  to  file  an  answer.  In  which  he  denied  that  the  paper 
"exeouted  by  Mrs.  Nancy  Long  to  A.  L.  Long  on  the  15tb  of  September,  1878, 
was  a  deed,  but  said  that  lb  was  testamentary  in  character,  and  bad  been  re- 
voked by  the  subsequent  will  of  Nancy  Long,  devising  the  land  to  him : 
aeoond,  that  if  a  deed,  the  grantee,  A.  L.  Long,  bad  not  kept  his  contract; 
third,  that  it  was  executed  for  the  purpose  of  defrauding  the  creditors  of 
the  grantor.  Upon  the  issues  raised  by  the  answer  the  case  was  prepared 
for  trial,  and  on  final  hearing  had  at  the  June  term,  1900,  the  court  adjudged 
that  appellee  Long  was  the  owner  of  the  land.  From  the  judgment  of 
liarch,  1900,  overruling  his  motion  to  set  aside  the  judgment  of  June,  1899, 
C  yt.  Forwood  appeals,  and  W.  S.  Forwood  from  the  judgment  rendered  at 
the  June  term,  1900,  adjudging  Long  the  owner  of  the  land. 

It  Is  insisted  for  G.  W.  Forwood  that  the  judgment  appealed  from  was  pre- 
mature for  the  reason  that  the  answer  of  Long  was  made  a  cross  petition. 
Tbeoause  did  not  stand  for  hearing.  The  only  defense  relied  on  by  Long  in 
his  answer  is  that  he  is  the  owner  of  the  land  by  virtue  of  the  deed  of  1878, 
«nd  that  W.  S.  Forwood  took  no  title  under  the  will  of  Mrs.  Long,  executed 
more  than  twenty-five  years  thereafter.  The  only  issue  raised  by  the  an- 
swer is  as  to  the  title  of  W.  S.  Forwood.  Of  couse  if  the  property  did  not 
belong  to  W.  S.  Forwood,  G.  W.  Forwood  could  not  subject  it  to  the  pay- 
ment of  debts  due  by  him.  There  Is  no  claim  that  W.  S.  Forwood  was  a 
creditor  of  Mrs.  Long  in  September.  1873.  The  real  question,  therefore,  to 
be  decided  upon  this  appeal  is  whether  the  Instrument  executed  by  Mrs. 
Long  in  1873  is  a  deed  or  will.  We  think  there  can  be  no  doubt  that  it  is  in 
the  usual  form  of  a  deed.  It  was  executed  in  the  manner  prescribed  by  the 
ttatotes  for  deeds,  was  recorded  as  deeds  are  required  to  be  recorded,  and 
daring  the  twenty-five  years  of  the  life  of  the  grantor  it  was  not  assailed. 
The  mere  faot  that  the  grantor  retained  a  life  estate  in  the  property  did  not 
aifeet  appellee's  title  or  right  of  possession  thereunder  at  the  death  of  the 
grantor,  and,  in  our  opinion,  was  an  Irrevocable  conveyance,  unaffected  by  the 
•Dbnquent  will.  The  testimony  falls  to  support  the  charge  of  failure  of 
WDSlderation.     And  as  W.  S.  Forwood  had  no  interest  in  the  property,  It 
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neoessarily  follows  that  G.  W.  Forwood's  effort  to  subject  it  to  satisfy  a  debt^ 
due  to  him  by  W.  S.  Forwood  must  fall. 
For  reasons  indicated  both  of  the  judgments  appealed  from  are  affirmed. 


GRAHAM  V.  GRAHAM. 

EDWARDS  V.  LOY. 

Appeals— Election  contests— The  act  of  1900  was  intended  to  facilitate- 
speedy  hearing  of  contested  election  cases,  and  a  fair  construction  thereof 
entitles  appellants  to  a  speedy  hearing,  and  in  order  to  accomplish  that  ob- 
ject the  Court  of  Appeals  is  authorized,  and  reQUlred,  to  docket  and  advance' 
such  cases  whenever  filed,  if  in  session  when  said  motion  is  made,  without, 
regard  to  the  time  at  which  the  transcript  is  filed  in  the  clerk's  office. 

(Filed  April  29,  1902.) 

Jno.  W.  Lewis  and  W.  H.  Sweeney  for  appellants. 

J.  D.  Wilson  for  appellees. 

Appeal  from  Green  Gircait  Court. 

Opinion  of  tiie  court  by  Chief  Justice  Guffy. 

The  appellants  in  each  of  the  above  oases  have  entered  motions  to  have  the 
cases  docketed  and  advanced  and  set  for  oral  argument,  which  motions  are 
objected  to  by  the  appellees.  The  question  presented  for  decision  is- 
whether,  under  the  act  of  the  General  assembly  passed  In  1900,  the  appellants 
are  entitled  to  have  these  oases  docketed  and  advanced  for  decision,  although  . 
the  transcripts  were  not  filed  twenty  days  before  the  present  term  of  thia 
court.  It  will  be  seen  from  an  examination  of  the  statute  aforesaid  that 
special  provisions  are  made  for  hearing  contests,  and  the  courts  In  which  the 
action  shall  be  commenced  are  required  to  give  precedence  to  such  cases.  It 
is  further  provided,  as  follows:  "Either  party  may  appeal  from  the  judg- 
ment of  the  circuit  court  to  the  Court  of  Appeals  by  giving  bond  to  the  clerk 
of  the  circuit  court,  with  good  surety,  conditioned  for  payment  of  all  oosta 
and  damages  the  other  party  may  sustain  by  reason  of  the  appeal  and  by 
filing  the  record  in  the  clerk's  office  of  the  Court  of  Appeals  within  thirty 
days  after  final  judgment  In  the  circuit  court.  And  in  the  Court  of  Appeals 
the  case  shall  be  heard  and  determined  as  speedily  as  possible,  and  shall  have 
precedence  over  all  other  cases. ' ' 

It  will  also  be  seen  that  like  preference  is  given  to  the  trial  of  such  cases 
in  the  cirouit  court.  It.  therefore,  seems  plain  that  the  legislature  intended 
to  provide  a  speedy  means  of  determining  election  contests.  It  neceissarily 
follows  that,  in  order  to  give  effect  to  the  full  and  fair  Intent  of  the  act, 
contested  election  cases  must  be  taken  up,  tried  and  disposed  of  without 
reference  to  the  special  provisions  of  the  Code  with  respect  to  other  cases. 

It  is  the  contention  of  appellees  that  these  cases  do  not  stand  for  heariufit 
at  this  term  of  court  for  the  reason  that  they  were  not  filed  twenty  days 
before  the  present  term.  If  this  contention  is  sustained,  it  would  neces- 
sarily follow  that  these  cases  could  not  be  decided  until  some  time  in  the 
next  September  term;  other  cases,  if  filed  twenty  days  before  the  present 
term  of  this  court,  would  be  tried  and  disposed  of  during  the  present  term^ 
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\  It  would  follow  that  If  it  happened  that  a  case  was  not  decided  by  the 
idroalt  court  more  than  twenty  days  before  the  teim  of  this  court,  no  trial 
^«oald  be  bad  until  the  Bnooeeding  term,  which,  in  the  case  at  bar,  would 
inean  a  delay  of  several  months. 

Oar  conclusion,  after  a  careful  consideration  of  the  statute  in  question, 
Is  that  a  fair  construction  thereof  entitles  the  appellants  to  a  speedy  hear- 
ing, and,  in  order  to  accomplish  that  object,  the  court  is  authorized  and  re- 
•qulred  to  docket  and  advance  such  cases  whenever  filed,  if  in  session  when 
«uoh  motion  is  made,  without  regard  to  the  time  at  which  the  transcript  is 
Hied  In  the  clerk's  o£Bce. 

The  motloo  to  docket  and  advance  is,  therefore,  sustained;  motion  for 
-5>ral  argvment  is  sustained  and  case  ordered  set  for  oral  argument. 


GILL  V.  MALLORY. 
WILKINS  V.  DUFFY. 
(Filed  April  39,  1902— Not  to  be  reported.) 
B.  B.  Petrie  for  appellants. 
Appeal  from  Todd  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  Appellants'  motion  to  docket  and  advance  these  cases  is  sustained  for 
the  reasons  given  In  the  opinion  in  Graham  v.  Graham,  ante-  -,  rendered  this 
5laj.  It  Is  also  ordered  that  these  cases  be  consolidated  and  heard  together.  A 
«abposna  duces  tecum  is  awarded  for  the  clerk  of  the  Todd  Circuit  Court  to 
tmoemit  to  this  court  the  original  depositions,  ballots  and  petitions  for  nom- 
loatlon  and  certificates  of  nomination  filed  and  used  upon  the  trial  of  these 
-^iies  in  the  circuit  court. 

Appellants  and  appellees  are  given  ten  days  to  file  briefs. 


WILLS  V.  PADUCAH    BUILDING  AND  LOAN  ASSOCIATION. 

(Filed  April  29,  1902.) 

Building  and  loan  assooiations— Insolvency— Stock  payments— Appellant 
beoame  a  member  of  appellee  association,  and  afterwards  borrowed  $450  from 
It  and  paid  monthly  dues  on  stock  and  Interest  until  they  amounted  to  more 
tiian  the  debt,  with  interest.  Appellant  then  instituted  this  action  for  a 
cancellation  of  her  note  and  mortgage  given  for  the  debt,  and  to  recover 
uaary  paid.  Afterwards  appellee  made  an  assignment  for  the  benefit  of  its 
cndltors,  and  this  action  to  settle  the  insolvent  estate  involves  the  question 
cf  the  right  of  appellant  to  credit  for  payments  made  on  her  stock.  Held— 
That  as  appellant  was  both  stockholder  and  a  borrower,  her  rights  to  credit 
for  stock  payments  must  be  determined  under  equitable  principles.  Her 
right  to  credit  for  stock  payments  in  a  going  concern  is  absolute,  but  it  is 
dlflerent  in  oases  of  insolvent  associations.  As  the  proof  shows  that  the 
-asonlation  was  insolvent  at  the  time  she  sought  to  cease  her  connection 
with  it  by  bringing  suit,  she  occupies  the  same  attitude  as  a  member  giving 
trofloe  of  withdrawal.  In  either  case  she  must  share  the  burdens  of  the  asso- 
"Clatlon  equally  with  the  others,  and  will  be  entitled  to  only  her  share  of 
4iook  payments  after  the  settlement  of  the  insolvent  estate. 
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Hendrlck  &  Miller  for  appellant. 
Greer  &  Beed  for  appellee. 
Appeal  from  MoCraokeii  CiroDit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

On  April  3,  1891,  appellant  subsoribed  for  three  shares  of  stock  in  the  Pft«- 
duoah  BQilding  and  Loan  Association,  of  $200  per  share  face  value.  Sh&- 
paid  on  this  stock  $3.65  for  the  month  of  April,  and  $3  each  for  the  months  or 
May,  June,  July  and  August.  On  August  25,  1891,  she  borrowed  from  the> 
association  S460,  and  executed  her  note  to  it  for  1800.  From  this  time  she- 
paid  in  addition  to  the  |3  a  month  on  the  stock  as  before,  $8  a  month  inter- 
est on  her  loan  until  and  including  March,  1899,  making  ninety-one  pay- 
ments of  $6  each,  in  addition  to  the  115.66  paid  on  the  stock  before  she- 
obtained  the  loan.  After  March,  1899,  she  ceased  to  pay.  On  August  18. 
1899,  she  filed  this  suit  against  the  association,  in  which  she  charged  that- 
the  arrangement  was  usurious,  and  sought  to  have  all  her  payments  applied 
to  the  discharge  of  her  debt,  alleging  that  they  more  than  paid  the  debt. 
She  prayed  judgment  for  the  cancellation  of  the  mortgage  she  had  executed 
to  secure  the  notes,  and  for  the  recovery  of  187.58  as  usury  which  she  alleged 
she  had  paid  over  and  above  the  amount  of  the  debt.  The  association  filed 
a  general  demurrer  to  her  petition,  but  no  action  was  taken  on  the  demur- 
rer. In  October,  1899,  the  association  made  an  assignment  for  the  benefit  of 
its  creditors,  and  the  assignee  was  made  a  defendant  to  the  action.  He  also- 
filed  an  action  to  settle  the  trust,  and  the  two  suits  were  consolidated.  The> 
proof  showed  that  the  association  was  organized  about  the  year  1886;  that  it> 
bad  seventeen  nouborrowing  stockholders  and  twelve  borrowing  stockhold- 
ers; that  the  nouborrowing  stockholders,  who  held  about  two- thirds  of  th&- 
capital  stock,  had  paid  in  about  $4,000  and  the  borrowing  stockholders  had 
paid  in  about  $3,000.  It  also  appeared  that  if  all  the  borrowing  stockholders- 
were  settled  with  on  the  basis  claimed  by  appellee  there  would  only  be  $900' 
and  $1,000  of  assets  to  come  to  the  hands  of  the  assignee,  all  of  its  money 
having  been  let  out  to  its  borrowing  members.  The  company  had  been  in- 
solvent for  some  time  before  appellant  quit  paying,  and  had  been  endeavor- 
ing to  wind  up  its  affairs  with  a  view  to  liquidation.  Under  these  facts  the 
circuit  court  held  that  appellant  was  entitled  to  credit  on  her  mortgage  debt 
for  the  monthly  payments  of  13  each,  which  shQ  had  paid  on  it,  but  that  she 
was  not  entitled  to  credit  on  this  debt  as  against  the  insolvent  association 
for  the  $3  a  month  which  she  had  paid  on  the  stock.  The  court  allowed  her- 
to  retain  in  her  hands  25  per  cent,  of  the  judgment  against  her  on  the^ 
ground  that  as  she  was  a  stockholder  this  much  would  probably  be  coroinir 
to  her  on  the  settlement  of  the  stock  account.  From  this  judgment  she  ap- 
peals, insisting  that  she  should  have  been  credited  on  her  mortgage  debt  by 
all  the  money  that  she  had  paid. 

It  is  earnestly  argued  for  appellant  that  she  had  chosen  to  cease,  and  had 
ceased,  to  make  further  payments  on  her  stock  some  eight  months  before  the- 
assignment  by  the  association  to  appellee,  and  that  three  months  before  the^ 
assignment  she  had  filed  her  suit  to  cancel  the  mortgage  and  to  recover  part 
of  the  money  she  had  paid,  thereby  disclaiming  any  Interest  in  the  assocla^ 
tlon  as  a  member  and  demanding  the  benefit  of  the  usury  laws  of  the  States 
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that  thereby  her  rights  were  fixed,  and  that  thereafter  the  assooiation  could 
not.  by  making  an  assignment,  divest  her  of  rights  which,  by  her  election, 
she  bad  already  acquired.  In  Hediok  v.  The  U.  S.  Building  and  Loan  As- 
sociation, 20  Ky.  Law  Rep.,  1720,  this  court  said:  "But  looking  beyond  the 
mere  language  of  the  by-laws  and  the  statutes,  it  is  manifest  that  these 
withdrawal  contracts  are  provided  for  with  respect  to  going  concerns  only. 
The  right  of  withdrawal  is  not  an  absolute  one  any  more  than  the  right  of 
the  borrowing  member  to  pay  his  loan  by  monthly  payments  until  the  ma- 
tarity  of  bis  stock  cancels  his  loan.  Ordinarily  the  language  of  the  bor- 
rower's oontraot  does  not  attempt  to  fix  the  date  of  this  maturity.  He  simply 
agrees  to  pay  until  the  accumulations  of  the  enterprise  shall  mature  M<9 
stock.  •  *  •  And  these  terms  all  come  to  nothing  when  the  scheme  falls 
through.  The  chancellor  cannot  carry  on  the  enterprise  when  the  parties 
themselves  have  failed,  and  the  only  thing  possible  is  to  wind  up  on  equi- 
table principles. ' ' 

Following  this  case,  the  rule  has  been  established  that  the  insolvency  of 
the  association  negatives  the  right  of  any  stockholder  to  obtain  a  priority 
over  his  fellows  by  giving  notice  of  withdrawal,  and  that  in  an  insolvent 
ODOoerD  a  borrowing  stockholder  is  not  entitled  to  credit  on  his  loan  for  the 
amount  of  dues  jiaid  on  his  stock,  although  the  rule  is  otherwise  in  a  going 
concern.  (U.  S.  Building  and  Loan  Association  v.  Beed.  13  Ey.  Law  Rep.» 
S43;  Globe  Building  and  Loan  Association  v.  Spillman,  28  Ey.  Law  Bep.» 
1431.)  Though  none  of  the  cases  decided  presented  just  the  question  raised 
here,  the  principles  announced  control  it. 

While  appellant  was  a  borrower  from  the  assooiation  she  was  also  a  stock- 
bolder.  Her  right  to  apply  on  her  debt  what  was  paid  on  the  stock  is  only 
allowed  in  a  going  concern,  on  the  ground  that  in  such  cases  that  the  divi- 
dends on  the  stock  are  presumed  to  equal  her  share  of  the  expenses  nnd  losses. 
But  in  an  insolvent  concern  this  presumption  can  not  exist.  The  rights  of 
the  parties  in  the  assets  of  the  insolvent  concern  must  be  determined  upon 
equitable  principles  when  the  assets  assigned  for  the  benefit  of  all  the  cred- 
itors are  distributed  by  the  chancellor.  The  borrowing  member,  who  be- 
fore the  assignment  elected  to  get  out,  can,  in  the  nature  of  the  case,  stand 
in  no  better  light  than  any  other  member  who,  before  the  assignment,  gave 
Dotloe  of  withdrawal  and  demanded  his  money.  For  both  had  the  same 
right  of  election,  and  the  election  of  one  of  the  members  in  a  mutual  concern 
can  not  have  any  greater  effect  than  the  election  of  another  member  'in  the 
distribution  of  the  assets  of  the  insolvent  concern  which  have  come  under 
the  control  of  a  court  of  chancery,  and  must,  like  the  assets  of  any  other 
trust,  be  administered  on  equitable  principles.  The  proof  shows  here  that 
the  assooiation  was  insolvent  in  March  when  appellant  ceased  to  pay  and 
had  been  for  some  time  before  that.  The  stockholders  in  the  association  had 
oootributed  the  assets  which  it  had.  To  permit  one  class  of  stockholders 
who  had  borrowed  these  assets  to  apply  them  to  the  payment  of  their  debts,, 
and  throw  the  entire  loss  on  the  other  stockholders,  would  be  to  violate  the 
foDdamental  principle,  that  equality  is  equity. 

We  are,  therefore,  of  opinion  that  the  learned  circuit  jadge  properly  ruled 
that  appellant  was  not  entitled  to  credit  on  her  debt  for  the  amount  she  had 
paid  as  duee  on  the  stock.    The  answer  of  the  assignee  to  appellant's  suit. 
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taken  in  oonneotion  with  the  petition,  set  out  all  the  facts,  and  the  amount 
of  the  debt  of  appellant  was  a  mere  matter  of  oalculation  on  these  facts.  On 
the  whole  case  we  see  no  error  in  the  judgment  to  the  substantial  prejudice 
of  appellant,  and  the  judgment  is,  therefore,  aflQrmed. 


POTTER  V.  BENGE. 
(Filed  April  29,  1902— Not  to  be  reported. ) 

1.  Fraudulent  conveyances- A.,  an  old  man  unable  to  read  or  write,  was 
^y  fraud  induced  to  make  a  deed  to  appellant's  vendor  to  secure  a  debt 
which  had  been  paid,  and  in  this  action  seeks  to  have  the  deed  cancelled 
and  his  title  and  possession  quieted  against  all  claims  arising  under  raid 
deed.  Held— That  the  proof  fully  sustains  the  decision  of  the  chancellor  in 
granting  the  relief  prayed  for. 

2.  Pleading— Bar— A  judgment  dismissing  a  petition  because  of  itsinsufQ- 
oiency  is  not  a  bar  to  a  subsequent  action  upon  a  good  petition. 

8.  Limitation,  Statute  of— Fraud— This  action  to  cancel  a  deed  for  fraud 
was  not  barred  by  the  statute  of  limitation  as  it  was  institucod  within  five 
years  after  the  discovery  of  the  fraud. 

Jas.  H.  Jefiries  and  D.  K.  Rawlins  for  appellant. 

Tinsley  &  Faulkner  and  W.  B.  Hansford  for  appellee. 

Appeal  from  Clay  Circuit  Gouit. 

Opinion  of  the  court  by  Judge  Hobson. 

On  July  30,  1890,  R.  G.  Potter,  the  husband  of  appellant,  N.  C.  Potter, 
^ent  to  the  residence  of  appellee,  David  Benge,  in  Clay  county,  and  repre- 
sented that  Benge  was  in  debt  in  the  sum  of  $1,500  on  notes  executed  to  Bar- 
ton Potter,  and  damanded  payment  of  the  debt.  Benge  was  then  seventy- 
t9even  years  of  age,  almost  blind  and  could  not  read  or  write.  By  these  rep- 
resentations Potter  obtained  from  Benge  an  agreement  that  his  daughter, 
Susan  Benge,  would  pay  $600  in  settlement  of  the  debt.  The  daughter  agreed 
to  execute  her  note  for  the  amount  in  consideration  that  her  father  would 
deed  her  his  homestead.  Potter  drew  the  notes,  and  she  signed  them.  He 
also  drew  what  they  understood  was  a  deed  from  her  father  and  mother  to 
the  daughter  for  the  land,  and  took  their  acknowledgments  to  this  deed  as 
deputy  clerk,  carrying  it  away  with  him  under  a  promise  to  have  it  recorded 
and  return  it  to  them.  He  did  not  read  all  the  deed  to  them,  and  in  fact 
took  the  deed  to  his  wife,  N.  C.  Potter.  This  they  did  not  understand  at 
the  time.  Afterwards  he  had  his  wife  to  make  a  deed  to  Susan  Benge  for 
the  land,  retaining  a  lien  for  the  $600  notes  referred  to.  At  the  time  of  this 
transaction,  as  shown  by  the  proof  herein,  the  payments  that  had  been  made 
on  the  Barton  Potter  notes  referred  to  had  extinguished  the  debt  and  nothing 
was  in  fact  due  thereon. 

David  Benge  liled  this  suit  to  set  aside  these  deeds  and  to  enjoin  appellant, 
N.  C.  Potter,  from  disturbing  him  in  the  possession  of  the  land.  Appellant 
offered  no  evidence  to  contradict  that  taken  for  appellee,  which  seems  to  us 
to  make  out  the  case  for  him  and  to  show  that  the  deed  was  obtained  with- 
out consideration  and  by  fraud.  The  payments  had  been  made  many  years 
before,  some  of  them  by  other  persons,  and,  considering  the  old   man's  ad- 
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• 

'vaooed  age,  his  11  liters teness  and  Infirmity,  it  is  not  nnreasonable  that  be 
should  have  been  overreaobed  and  imposed  npon.  Appellant  earnestly  in- 
Ists  that  appellee  is  barred  of  recovery  by  a  former  suit  brought  some  years 
before  this  snit  was  instituted  to  cancel  these  deeds,  which  was  dismisged  on 
Ceneral  demurrer.  The  rule  is  well  settled  that  a  judgment  diemisElng  a 
petition  because  of  its  insufficiency  is  not  a  bar  to  a  subsequent  action  upon 
«  good  petition.    (Pepper  v.  Donnelly,  87  Ky.,  260,  and  authorities  cited. ) 

The  petition  in  that  case  was  materially  different  from  the  one  in  the  case 
before  ds.  It  did  not  show  that  the  debt  had  been  paid,  or  that  the  deed 
was  without;  consideration.  It  did  not  state  any  fact  which  would  prevent 
the  notes  of  Susan  Benge  from  being  a  lien  on  the  land  if  the  deed  had  been 
iD8d«)  directly  to  her  as  it  was  alleged  appellee  proposed  to  make  it.  The 
eoDslderation  for  a  deed  of  land  when  unpaid  is  a  Hen  on  the  land,  although 
the  Hen  may  not  be  retained  in  the  deed  expressly.  The  plea  of  limitation 
Is  also  unavailable  as  the  suit  was  brought  within  five  years  from  the  time 
that  appellee  discovered  the  fraud,  and,  considering  his  age  and  all  the  cir- 
cumstances, we  do  not  feel  warranted  in  reversing  the  chancellor's  conclu- 
sion that  be  exercised  ordinary  care  in  not  discovering  it  sooner.  Appellee 
has  been  all  the  time  in  possession  of  the  farm.  It  is  his  homestead.  The 
statute  of  limitation  applicable  to  actions  for  relief  from  fraud  or  mistake 
does  not  operate  to  perfect  the  title  of  the  grantee  in  a  fraudulent  convey- 
ance, who  has  never  been  in  possession.  A  deed  obtained  by  fraud  is  void, 
and  the  appellee  remaining  in  possession,  the  chancellor  properly  protected 
him  in  the  enjoyment  of  his  property.  (Burt  &  Brab  Lumber  Go.  v.  Bailey* 
S8  Ky.  Law  Bep..  1864:  Sewel  v.  Nelson,  28  Ky.  Law  Bep.,  S438,  decided 
April  22,  1903. 

Jodgmnnt  afBrmed. 


SMITH  V.  KENTUCKY  STATE  BOABD  OF  DENTAL  EXAMINERS,  &c. 

(Filed  April  29,  1902.) 

1.  Powers  of  State  Board  of  Dental  Examiners— Mandamus— Appellant  in- 
stituted this  action  for  a  mandamus  to  compel  appelle*)  to  issue  to  him  a 
oertifloate  to  practice  dentistry,  as  required  by  the  acts  regulating  the  duties 
of  the  said  board,  alleging  that  he  had  filed  before  them  a  diploma  of  the 
Western  University,  an  institution  duly  authorized  to  Issue  diplomas.  The 
answer  puts  these  allegations  in  Issue;  it  also  avers  the  right  of  appellre  to 
determine  whether  the  diploma  is  of  such  a  nature  as  authorizes  appellant 
to  practice  dentistry,  and  that  their  decision  is  final,  and  the  courts  have  no 
power  to  review  their  action.  Appellee  also  alleges  that  said  Western  Uni- 
versity is  not  a  bona  fide  educational  institution,  and  that  its  requiremt'nts 
are  not  such  as  to  qualify  students  to  practice  dentistry.  Held— That  there 
is  nothing  in  either  of  the  acts  relied  on  which  vests  appellee  with  discretion 
to  refuse  a  certificate  to  an  applicant  who  presents  a  diploma  from  a  dental 
eollege  authorized  to  Issue  same.  The  diplomas  are  made  by  the  statute 
conclusive  evidence  of  the  qualifications  of  the  applicant,  and  nothing  re- 
mains for  the  board  of  examiners,  upon  the  filing  of  a  genuine  diploma 
from  a  college  authorized  to  issue  same,  or  an  authenticated  copy  thereof, 
bat  to  issue  to  such  person  the  certificate  required  by  statute.  They  have, 
however,  the  right  to  ascertain  whether  the  diploma  is  genuine  and  whether 
It  was  issued  by  a  dental  college  authorized  by  law  to  do  so. 
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2.  Kvidence— Diploma— Charter— Ad  alleged  charter  of  the  Weetero  Uni- 
versity, not  authenticated  as  required  by  law,  was  not  competent  evidence 
to  prove  its  authority  to  Issue  diplomas,  nor  was  a  diploma  not  signed  by 
any  one  sufficient  to  entitle  the  board  to  issue  to  appellant  a  certificate^ 
The  board  properly  refused  to  issue  appellant  a  certificate. 

Albert  S.  White,  J.  A.  Chiles  and  Breckinridge  &  Shelby  for  appellant. 

Richard  &  Ronald  for  appellees. 

Appeal  from  Jefferson  Circuit  Court.  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Burnam. 

In  this  action  appellant,  who  was  plaintiff  in  the  court  below,  asked  that 
a  writ  of  mandamus  should  issue,  requiring  the  defendants  to  issue  to  him 
a  certificate  authorizing  him  to  practice  dentistry  and  dental  surgery  in  thia 
StAte.  The  petition  alleged  that  on  the  13th  of  April,  1890,  he  made  an  ap- 
plication to  the  defendants  to  obtain  a  certificate  authorizing  him  to  practice 
dentistry  and  dental  surgery  in  this  State;  that  with  his  application  he  filed 
a  diploma  from  the  faculty  of  the  dental  college  of  the  Western  University,, 
located  at  Chicago,  111.,  which  had  been  issued  to  him  upon  the  completion 
of  the  course  of  study  in  the  institution;  that  the  Western  University  was- 
duly  Incorporated  under  the  laws  of  the  State  of  Illinois,  and  authorized  by^ 
its  articles  of  incorporation  to  issue  diplomas;  that  defendants  had  refused 
to  issue  such  certificate.  The  answer  of  the  defendants  put  the  plaintiff  od 
proof  as  to  the  alleged  Incorporation  of  the  Western  University,  as  to  whether 
it  was  authorized  by  the  laws  of  the  State  of  Illinois  to  issue  diplomas  to 
students  of  dentistry  and  dental  surgery,  and  as  to  whether  it  in  fact  issued 
a  diploma  to  plaintiff.  In  the  second  paragraph  of  their  answer  they  say 
that,  under  the  law  regulating  the  practice  of  dentistry  and  dental  surgery 
in  the  State  of  Kentucky,  they  have  the  right  to  determine  whether  th» 
diploma  presented  by  the  plaintiff  was  of  such  a  character  as  to  entitle  him< 
to  a  certificate,  and  that,  having  acted  upon  his  application,  their  action  ia 
not  subject  to  review  by  the  courts.  And  they  affirmatively  plead  that  th<» 
so-called  Western  University  of  Chicago,  111.,  is  not  a  bona  fide  educational 
institution,  and  that  its  requirements  are  not  such  as  to  qualify  students 
who  have  completed  the  course  prescribed  by  the  institution  to  engage  \n 
the  practice  of  dentistry.  Plaintiff,  in  his  reply,  'denied  that  the  defendanta 
were  invested  by  law  with  discretionary  power  to  determine  whether  appli- 
cants had  complied  with  the  requirements  of  the  act,  and  entitled  to  a  cer- 
tificate to  engage  in  dentistry,  or  that  they  had  the  right  or  power  to  pass 
upon  the  character  of  the  institution  issuing  the  diploma  relied  on.  He  also 
denied  the  averments  as  to  the  character  of  the  Western  University,  and  filed 
what  purports  to  be  a  copy  of  its  charter.  The  issues  thus  presented  were 
pubQiitted  to  the  court,  and  the  relief  sought  was  denied. 

There  are  three  acts  of  the  legislature  defining  the  powers  and  duties  of 
the  Kentucky  State  Dental  Association.  They  were  passed  in  April,  1878, 
May,  1880.  and  May,  1893,  respectively.  And  they  all  substantially  require 
of  un  applicant  to  practice  dentistry  in  this  State  that  he  must  either  stand 
a  satisfactory  examination  before  the  board  of  examiners  of  the  Kentucky 
Sr^re  Dental  Association  or  file  with  them  a  diploma  from  the  faculty  of  a 
denial  college  duly  authorized  by  the  laws  of  this  State,  or  some  other  of  th& 
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UDit€d  States,  or  a  foreign  country.  There  is  nothing  in  either  of  the  acta 
relied  on  which  Tests  the  board  of  examiners  of  the  Kentnolsy  State  DentaX 
Association  with  discretion  to  refuse  a  oertifioate  to  an  applicant  who  pre-. 
KDts  a  diploma  from  a  dental  college  authorized  by  law  to  issue  same.  The 
diplomas  made  by  the  statute  conclusive  evidence  of  the  qualifications  of  the 
applicant,  and  nothing  remains  for  the  board  of  examiners  upon  the  filing 
of  a  genuine  diploma  from  a  college  authorized  to  issue  same,  or  an  authen- 
ticated copy  thereof,  but  to  issue  to  such  person  the  certificate  required  by 
the  statute.  They  have,  however,  the  right  to  ascertain  whether  the  diploma 
is  genuine,  and  whether  it  was  issued  by  a  dental  college  authorized  by  law 
to  do  so  to  the  applicant. 

There  is  no  competent  evidence  in  the  record  that  the  Western  University- 
was  authorized  by  the  laws  of  Illinois  to  issue  diplomas  to  dental  students. 
The  alleged  charter  of  the  university,  filed  with  the  petition,  is  not  authen- 
ticated, as  required  by  law,  to  make  it  evidence.  Nor  is  there  any  proof 
that  appellant  was  a  graduate  of  the  university,  or  that  he  received  a  diploma, 
from  the  dental  college.  The  printed  paper  filed  with  his  petition,  which 
purports  to  be  a  diploma,  is  not  signed  by  any  one  or  attested  by  the  seal  of 
the  university.  In  the  absence  of  proof  showing  these  facts,  we  are  of  tha 
opinion  that  the  trial  court  did  not  err  in  refusing  the  relief  sought. 

Judgment  affirmed. 
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(Filed  April  29,  1903.) 

Contest  of  elections— Jurisdiction  of  circuit  court  on  appeal  from  decision, 
of  election  commissioners— The  board  of  election  commissioners  of  Kenton 
county,  sitting  as  a  board  of  contest,  decided  appellee  elected  as  mayor  of 
CoTlngton.  Appellee  having  by  demurrer  objected  to  the  jurisdiction  of  the 
election  commissioners  to  hear  and  determine  the  contest,  on  appeal  appel^. 
lant  insists  that,  although  the  election  commissioners  had  no  jurisdiction 
to  hear  the  contest,  by  submitting  to  its  jurisdiction  he  waived  the  question 
a«  to  jurisdiction  before  the  board;  also  before  the  circuit  court.  On  appeal,. 
Held— That  the  circuit  court  would  have  had  original  jurisdiction  of  the 
matter  in  contest,  and  if  the  appellant  did  not  move  to  dismiss  or  otherwise, 
object  to  the  jurisdiction  of  the  court,  but  consented  to  a  submission  and 
trial  of  the  case,  he,  therefore,  could  not.  in  this  court,  be  heard  to  raise 
the  question  of  jurisdiction.  It  seems  manifest  that  if  the  appellant  had 
objected  to  the  jurisdiction  of  the  circuit  court  upon  appeal  and  motign  to. 
dismiss  it,  and  if  the  circuit  court  had  overruled  the  motion,  this  court 
would  have  reversed  the  judgment  of  the  circuit  court.  A  party  can  not. 
make  defense  and  afterwards  raise  the  question  of  want  of  jurisdiction 
as  to  the  person;  but  if  the  objection  to  jurisdiction  of  his  person  had 
been  overruled  he  may  make  defense  to  the  merits,  and  if  the  case  be. 
floally  decided  against  him,  appeal  to  this  court  and  have  the  question 
of  jurisdiction  passed  upon.  There  is  no  rule  of  law  that  would  preclude  a, 
defendant  from  raising  the  question  of  jurisdiction  of  the  subject  matter  at, 
any  time.  Appellee,  by  his  demurrer  to  the  jurisdiction  and  motion  to  dis^. 
miffi.  sufficiently  raised  the  question  as  to  jurisdiction  of  the  subject-matter.. 
and  the  circuit  court  should  have  sustained  same  at  the  time  they  were  filed. 
It  is  a  well-settled  rule  of  law  that  a  judgment  should  be  affirmed  if  right 
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iiDd  proper,  although  the  oirouit  judge  may  have  based  his  ruling  upon  an 
erroneous  question  of  fact  or  law.  The  sole  question  presented  to  the  appel- 
late oourt  is  whether  or  not  the  judgment  appealed  from  ought  to  have  been 
rendered.  The  cirouit  oourt  having  dismissed  the  contest,  it  is  wholly  ira- 
Itnaterial  whether  or  not  he  reached  that  conclusion  from  a  sound  or  oorreot 
x^ourse  of  reasoning. 

W.  H.  Mackoy,  F.  M.  Tracy  and  Harvey  Meyers  for  appellant. 

B.  F.  Graziani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  appellant  and  appellee  were  at  the  November  election,  1899.  candidatra 
lor  the  oflSce  of  mayor  of  Covington,  and  as  such  were  voted  for.  The  election 
x;ommissionerS|  after  receiving  the  returns  and  canvassing  the  same,  issued 
«  certificate  of  election  to  the  appellee,  Johnson.  Soon  thereafter  the  appel- 
lant served  notice  of  contest  upon  the  appellee,  notifying  him  that  appellant 
xjontested  his  election,  and  would,  before  the  said  election  commissioners  of 
Kenton  county,  claim  to  be  the  duly  elected  mayor  of  said  city,  and  asking 
*a  judgment  to  that  effect  at  the  hands  of  the  commissioners.  Numerous 
*grounds  are  relied  upon  in  the  notice  which  need  not  be  recited. 

The  appellee  demurred  to  the  jurisdiction  of  the  said  commissioners  to 
hear  and  determine  the  contest,  which  demurrer  was  overruled  by  the  com- 
missioners. He  also  sought  in  other  ways  to  prevent  the  commissioners 
from  hearing,  trying  and  determining  the  matter,  claiming  that  they  had 
no  jurisdiction  to  do  so,  all  of  which  motions  and  demurrers  were  overruled, 
-and  the  commissioners,  as  a  contest  board,  proceeded  to  hear  and  determine 
the  contest  upon  the  law  and  facts.  A  large  number  of  depositions  were 
taken.  The  contest  board,  upon  final  hearing,  dismissed  the  contest.  From 
this  judgment  of  dismissal  appellant  appealed  to  the  Kenton  Circuit  Court 
and  executed  bond,  and  had  summons  issued  and  served  upon  appellee  to 
answer  the  appeal.  The  appellee  moved  to  dismiss  the  appeal,  and  also, 
"entered  a  demurrer,  and  insisted  that  the  county  board  of  contest  had  no 
gnrisdiction  to  hear  and  determine  the  contest.  The  circuit  court,  however, 
x)verru1ed  the  demurrer  and  motion  to  dismiss,  and  proceeded  to  hear  and 
determine  the  case  upon  its  merits,  and  dismissed  the  contest.  From  this 
x)rder  of  dismissal  appellant  prosecutes  this  appeal. 

It  is  insisted  for  appellee  that  the  county  board  of  contest  had  no  jurisdic- 
tion to  hear  and  determine  the  matter,  and  that  being  true  the  circuit  court 
had  no  jurisdiction  of  the  appeal,  hence  ought  to  have  dismissed  the  same 
and  sustained  the  demurrer  of  appellee,  and  cites  the  opinion  of  this  court 
in  Pratt  v.  Breckinridge  as  being  conclusive  of  that  question.  It  is  earnestly 
insisted  for  appellant  that  the  appellee  submitted  himself  to  the  jurisdiction 
of  the  county  board  and  made  defenre  before  it,  and  hence  the  question  of 
jurisdiction  must  be  held  to  have  bt^en  waived,  and  the  same  contention  is 
made  in  regard  to  the  proceedings  in  the  circuit  court  after  the  appeal  was 
taken  to  it.  It  is  also  suggested  that  the  grounds  of  demurrer  and  reasons 
for  asking  a  dismissal  were  not  based  upon  the  doctrine  announced  in  Pratt 
V.  Breckinridge,  hence,  it  is  argued,  the  contention  of  appellee  can  not  be 
sustained,  and  this  court  should  hear  and  determine  this  cause  upon  its 
Merits. 
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It  l8  also  argued  that  the  oiroult  oonrt  bad  jurlsdlotion  to  bear  and  deter-^ 
miDe  the  rlicfat  of  tbe  party  to  the  office  of  mayor.  In  other  words,  the  clr<^ 
euit  court  had  original  jurisdiction  to  try  the  contest  between  these  parties 
for  the  oflSce  in  question,  and,  therefore,  when  the  case  was  taken  to  tha 
circuit  court  it  should  have  heard  and  determined  the  matter,  and  it  is  in^ 
listed  that  tbe  circuit  court  erred  in  its  judgment  of  dismissal,  and  that 
this  court  ought  to  reverse  tbe  same.  Many  authorities  are  cited  by  appel- 
lant to  sustain  bis  contention,  but  we  fail  to  perceive  that  any  of  them  sus*. 
tain  the  proposition  contended  for. 

In  Hughes'  Adm'r  v.  Hardesty.  18  Bush,  864,  this  court  held  that  where 
tbe  circuit  court  had  jurisdiction  of  the  subject-matter,  and  the  partiea 
agreed  to  a  trial  thereof  upon  an  appeal  from  a  justice's  court,  that  it  waa 
too  late  when  the  case  reached  this  court  to. object  to  the  proceedings  in  the 
circuit  court  on  the  ground  that  tbe  circuit  court  bad  no  appellate  jurisdic-. 
tlon  of  the  judgment  in  question.  The  facts  in  tbe  case  supra  show  that  in 
a  juBtioe's  court  a  replevin  bond  had  been  quashed,  and  the  unsuccessful 
party  prosecuted  an  appeal  to  the  circuit  court,  where,  by  consent,  tbe  cause 
wan  heard,  and  the  order  quashing  the  bond  reversed,  and  from  that  judg- 
ment the  appellant  prosecuted  tbe  appeal.  It  was  the  contention  of  appel- 
lant that  inasmuch  as  the  circuit  court  had  no  jurisdiction  of  the  appeal 
from  the  justice's  court,  that  such  appeal  should  first  have  gone  to  tbe  quar<.. 
terly  oourt.  and  that  the  judgment  of  tbe  circuit  court  reversing  tbe  judg- 
ment of  the  justice's  court  ought  to  be  reversed  by  this  court. 

Tbe  opinion  of  this  court  is  to  tbe  effect  that  the  circuit  court  would  have 
had  original  jurisdiction  of  the  matter  in  contest,  and  if  tbe  appellant  did 
not  move  to  dismiss  or  otherwise  object  to  tbe  jurisdiction  of  the  oourt,  but 
consented  to  a  submission  and  trial  of  tbe  case,  be,  therefore,  could  not,  in 
this  court,  be  heard  to  raise  tbe  question  of  jurijdiction.  It  seems  manifest. 
that  if  the  appellant  had  objected  to  tbe  jurisdiction  of  tbe  circuit  oou it 
upon  appeal  and  moved  to  dismiss  it,  and  if  tbe  circuit  court  bad  overruled 
the  motion,  this  court  would,  upon  appeal,  have  reversed  tbe  judgment  of 
tbe  circuit  oourt. 

In  Fidler  v.  Hall,  2  Met.,  461,  this  court  expressly  held  that  where  tbe  in^ 
ferior  court  had  no  jurisdiction  of  tbe  action,  that  an  appeal  therefrom  to  a 
superior  court  should  be  dismissed.  The  facts  In  tbe  case  appear  to  be  that 
Hall  sued  Fidler  in  a  justice's  court  upon  an  obligation  for  a  larger  sum 
than  the  justice  had  jurisdiction  of,  namely,  a  |50note,  with  accrued  interest. 
Tha  jufltioe  was  of  the  opinion  that  tbe  amount  in  controversy  exceeded  bis. 
jarisdlction.  and  dismissed  tbe  warrant.  From  this  judgment  Hall  appealed 
to  the  quarterly  court,  which  likewise  dismissed  him.  He  then  appealed  to. 
the  circuit  court.  After  tbe  appeal  had  been  filed  in  tbe  circuit  court  and 
process  had  Issued  thereon  and  served  upon  Fidler,  Hall  filed  a  petition  in 
equity  asserting  a  lien  for  tbe  amount  of  bis  debt  upon  certain  property  men- 
tioned in  the  obligation.  This  petition  was,  upon  Fidler's  motion,  dis- 
missed, and,  as  the  record  shows,  the  case  then  stood  upon  tbe  appeal  from 
tbe  quarterly  court.  A  jury  having  been  dispensed  with,  and  the  law  an^ 
facts  submitted  to  the  court,  a  judgment  was  rendered  in  Hairs  favor,  re- 
versing tbe  judgment  of  tbe  quarterly  court,  and  awarding  bim  tbe  fuU 
amount  of  bis  debt  against  Fidler.    Of  this  judgment  Fidler  complained,. 
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-UDd  prosecuted  an  appeal  to  tbis  court.  This  court  said  the  justice  very 
properly  dismissed  the  origiual  warrant  for  waut  of  jurisdiction,  and  after 
discussing  what  constituted  the  amount  in  controversy,  said :  '*If,  as  we 
have  seen,  the  justice  had  no  jurisdiction,  it  results  not  only  that  the  quar- 
terly court  properly  refused  to  take  cognizance  of  the  case  by  appeal,  but 
that  the  circuit  court  should,  in  like  manner,  have  refused,  and  erred  in  nO|; 
thus  refusing  and  dismissing  the  appeal.  It  has  been  lepeatedly  held  by  . 
this  court  that  the  circuit  court  has  no  jurisdiction  to  try  causes  apon  ap- 
peals from  justices,  over  which  the  justices  themselves  have  no  jurisdiction. 
As  was  said  in  Kirk  v.  Williams,  4  Mon.,  418,  'to  tolerate  such  new  mode  of 
bringing  causes  into  courts  woald  be  to  permit  an  abuse  never  intended  to 
be  allowed  by  the  legislature.  (4  Mon.,  413;  1  Littell,  40.)  The  reason  of 
this  rule  applies  to  appeals  from  quarterly  courts  to  thoFe  from  justices; 
and,  in  the  absence  of  any  legislative  enactment  allowing  such  practice,  we 
bave  no  hesitation  in  adhering  to  the  rule  and  applying  it  to  appeals  from 
quarterly  courts.  The  submission  of  the  law  and  facts  did  not  operate  as  a 
waiver  of  the  objection  upon  the  score  of  jurisdiction.  The  effect  of  this 
was  merely  to  dispense  with  a  jury  to  try  the  facts,  and  the  subsequent  ex- 
ception to  the  judgment  shows  that  it  was  so  regarded  by  the  parties.  It 
seems  to  us  that  the  circuit  judge  erred  in  assuming  jurisdiction  over  the 
matter,  and  that  he  should  have  simply  dismissed  the  appeal.  Wherefore, 
the  judgment  is  reversed  and  cause  remanded,  with  directions  to  the  circuit 
court  to  dismiss  the  appeal. " 

In  Jone8,&c.  v.  Thompson,  13  Bush,  39  ,  it  appears  that  an  appeal  was  taken 
to  the  circuit  court  directly  from  a  judgment  of  the  justice  of  the  peace,  and 
on  appellee's  motion  the  circuit  court  dismissed  the  appeal,  and  from  that 
judgment  the  appellant  prosecuted  an  appeal  to  this  court.  The  judgment 
of  the  circuit  court  was  affirmed  by  this  court  for  the  reason  that  the  circuit 
T3jurt  had  no  jurisdiction  of  an  appeal  from  the  justice's  court.  In  that  case 
the  circuit  court  would  have  had  jurisdiction  of  the  180  claim  if  it  had  been 
brought  originally  in  the  circuit  court. 

It  seems  to  be  the  contention  of  appellant  that  the  appellee  must,  at  bis 
peril,  decline  to  plead  or  defend  a  cause  of  action  after  a  motion  to  dismiss 
or  a  demurrer  had  been  overruled.  We  do  not  think  such  contention  is 
tenable.  Where  the  question  of  jurisdiction  is  as  to  the  person,  the  rule 
«eenis  to  be  well  settled  that  the  defendant,  in  order  to  avail  himself  of  that 
objection,  must  first  raise  that  question.  In  other  words,  he  can  not  make 
defense  and  afterwards  raise  the  question  of  want  of  jurisdiction  as  to  the 
person ;  but  if  the  objection  to  jurisdiction  of  his  person  has  been  overruled 
he  may  make  defense  to  the  merits,  and,  if  the  case  tie  finally  decided  against 
him,  appeal  to  this  court  and  have  the  question  of  jurisdiction  passed  upon. 
We  know  of  no  rule  of  law  that  would  preclude  a  defendant  from  raising 
the  question  of  jurisdiction  of  the  subject-matter  at  any  time  during  the 
trial.  In  this  case,  however,  it  appears  from  the  record  that  the  objection 
to  jurisdiction,  demurrers  and  motion  to  dismiss  were  made  in  time  to  have 
raised  even  the  question  of  jurisdiction  over  the  person,  but  whether  tbis  be 
so  or  not,  they  were  clearly  made  in  time  to  properly  raise  the  question  of 
jurisdiction  of  the  subject-matter  in  controversy. 
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If  it  be  coDceded  (we  do  not  deoide  whether  Jt  is  so  or  not)  that  the  circuit 
«oi]rt  woQid  have  bad  jarisdlotloD  of  the  contest  if  proceedings  had  been 
originally  institnted  therein,  yet  it  could  not  acquire  jurisdiction  to  hear 
and  determine  the  contest  upon  a  record  made  out  and  transmitted  by  the 
commissioners  who  had  no  power  to  try  a  contested  election,  as  was  ezpresply 
decided  in  Pratt  t.  Breckinridge.    Moreover,  it  is  worthy  of   note  that  the 
circuit  court  tried  the  case  alone,  and,  under  the  view  entertained  by  it,  was 
bound  to  try  alone  upon  the  record  made  before  the  election  commissioners. 
After  a  careful  consideration  of  the  very  able  arguments  of  counsel,   we 
are  of  opinion  that  the  circuit  court  should  have  sustained  the  demurrer  of 
the  appellee  and  sustained  the  motion  to  dismiss  the  appeal  at  the  time  Faroe 
was  made.    We  know  of  no  rule  of  law  that  requires  a  party  to  assign  all  of 
bis  reasons  upon  which  he  bases  bis  demurrer.     In   this  case  it  seems  that 
the  demurrer  raised  the  question  of  jurisdiction,    both   before   the  commis- 
sioners and  the  circuit  court,    and  it  was  the  duty  of  said  tribunal  to  have 
considered  the  question  of  jurisdiction   In   all   its  bearings,  whether  or  not 
specifically  set  out  in  the  demurrer  or  motion.    It  is  a  well- Fettled  rule  of  law 
that  a  judgment  should  be  affirmed,  if  right  and  proper,  although  the  circuit 
Judge  might  have  based  his  idea  or  ruling  upon   an   erroneous  question  of 
fact  or  law.    The  sole  question  presented  to  the  appellate  court  is  whether 
cr  not  the  judgment  appealed  from  ought  to  have  been   rendered.    The  cir- 
cuit court  having  dismissed  the  contest,  it  is  wholly  immaterial  whether  or 
not  be  reachetl  that  conclusion  from  a  sound  or  correct  course  of  reasoning. 
It  results  from  the  foregoing  that  the  judgment  appealed  from  must  be, 
«nd  the  same  is,  therefore,  affirmed. 
Whole  court  sitting. 


EXLOWS  ADM'R  v.  TRUSTEES  OF  BETHEL  COLLEGE. 

(Filed  April  29,  IdOS— Not  to  be  reported.) 

Trusts— Authority  of  administrator  de  bonis  non  to  receive  a  trust  fund— 
TJoder  the  will  of  E.  his  executor  was  directed  to  settle  his  estate  and  hold 
the  residue  of  the  estate  in  trust  for  the  use  of  appellee.  After  having  dis- 
charged all  duties  of  administration  of  the  estate  the  executor  resigned,  and 
T.  was  appointed  administrator  de  bonis  non,  and  this  appeal  involves  the 
question  as  to  his  right  to  receive  and  control  the  trust  estate.  Held— That 
an  administrator  de  bonis  non,  appointed  after  all  duties  of  administration 
cf  the  estate  have  been  discharged,  has  no  right  to  receive  or  control  the 
trust  estate.    A  trustee  should  be  appointed  for  that  purpose. 

W.  L.  Beeves,  Ben  T.  Perkins,  S.  Y.  Trimble  and  Hazelrigg  &  Ghenault 
tor  appellant. 

Downer  &  Russell  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  will  of  James  Enlow,  a  citisen  of  Christian  county,  Kentucky,  was 
duly  probated  and  recorded  In  the  Christian  County  Court  in  1870.  The  first 
eleven  clauses  of  his  will  contain  specific  bequests  to  his  kindred.  The  19th 
clause  is  as  follows:  "I  will  that  no  legacy  be  paid  any  legatee  of  my  estate 
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until  after  the  1st  of  May,  1872,  and  direct  that  my  trustee,  hereinafter 
named,  or  his  saooessor,  invest  all  moneys  accruing  from  dividends  on  bank 
stock  and  otherwise,  that  may  come  into  his  hands,  in  some  safe  form» 
either  loaning  or  otherwise,  as  his  judgment  may  dictate,  and  to  continue- 
that  course  with  all  moneys  that  may  come  into  his  hands  until  the  1st  of 
May.  1872,  at  which  time  he  shall  collect  all  moneys  duo  the  estate  and  pay^ 
over  to  the  legatees,  or  their  representatives,  all  legacies  bequeathed  to  them. 
If  there  is  not  enough  of  money  on  hand  after  collecting  all  debts  to  pay  oft 
all  the  bequests,  my  trustee  is  directed  to  sell  as  much  of  my  stock  in  the- 
First  National  Bank  of  Paducah  as  will  finish  paying  o£f  all  the  legaciea 
that  I  have  made.  The  balance  of  my  bank  stock,  if  there  is  any  remaining- 
after  everything  is  squared  up,  if  which,  to  remain  in  bank  as  long  as  the 
bank  does  business,  and  is  properly  managed,  and  I  direct  my  trustee  to  pay 
over  the  dividends  accruing  therefrom  to  the  trustee  of  or  treasurer  of  the- 
Bussellville  Baptist  School,  to  aid  in  boarding  and  clothing  poor  young 
men,  that  they  may  become  properly  qualified  for  the  ministry,  my  trustee 
taking  proper  vouchers  in  all  cases  where  money  is  paid  over.  I  make  thla 
bequest  not  exclusively  for  the  benefit  of  the  Bussellville  Baptist  School, 
that  school  may  break  up  or  be  removed  to  some  other  locality.  If  so,  I 
wish  the  funds  applied  to  aid  another  Baptist  school  in  aid  or  boarding- 
and  clothing  the  poor  young  men  that  may  attend  it.  If  the  bank  should 
cease  doing  business,  my  trustee  will  sell  the  stock  and  invest  the  proceeds 
in  some  safe  security,  and  through  my  trustee's  successors  the  dividenda 
accruing 'therefrom  to  be  applied  as  before  stated,  and  I  do  hereby  appoint  my 
worthy  and  esteemed  friend,  William  Beadles,  Gsq.,  trustee  of  my  estate, 
when  duly  qualified,  to  carry  out  the  provisions  of  the  foregoing  will,  to  do> 
all  necessary  'needful'  acts  in  regard  to  the  same;  and  I  will  and  bequeath 
him  $500  as  compensation  for  his  services." 

William  Beadles,  who  was  president  of  the  First  National  Bank,  qualified 
as  executor  thereunder,  and  proceeded  to  administer  the  estate.  After  the 
payment  of  the  debts  and  of  the  specific  devises  there  remained  a  balance 
under  the  residuary  clause  of  the  will  of  about  $10,000.  which  was  invested 
in  the  stock  of  the  First  National  Bank  of  Paducah,  which  was  managed 
and  controlled  by  Beadles  as  trustee,  under  the  will,  for  a  number  of  years. 
The  dividends  which  accrued  thereon  were  paid  over  to  the  trustees  of  the 
Bussellville  Baptist  College.  The  capital  stock  of  the  bank  was  in  the 
meantime  reduced  from  $260,000  to  $100,000.  and  the  difFerenoe  paid  over  to- 
Beadles  in  cash.  In  1881  Mr.  Beadles  resigned  the  position  of  trustee,  after- 
folly  settling  his  accounts,  and  thereupon  S.  C.  Long  was  appointed  admin- 
istrator de  bonis  non  of  the  estate  of  James  Enlow  by  the  Christian  County 
Court,  and  took  charge  of  the  trust  fund  in  the  hands  of  Beadle  under  an 
order  of  the  county  court.  Long,  under  his  appointment  as  administrator 
de  bonis  non,  held  the  fund  until  October,  1898,  when  he  resigned,  and  the 
appellant,  S.  Y.  Trimble,  was  appointed  by  the  county  court  of  Christian 
county  administrator  de  bonis  non  of  the  estate,  and  duly  qualified  there- 
under. He  collected  the  trust  fund  by  virtue  of  an  order  of  the  county  court 
from  S.  C.  Long. 

On  the  19th  of  April,  1900,  this  action  was  instituted  in  the  Christian  Cir- 
oait  Court  in  his  name,  as  administrator  de  bonis  non  with  the  will  an- 
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nexed  of  James  EdIow,  deoeaBed,  against  the  appellees,  the  trustees  of  Bethel 
Coll4ige,  aettinf^  up  num^roas  differences  between  hlroself  and  the  appellees 
toucbiDfc  the  iDTestment  and  management  of  the  trust  fund  and  the  appli- 
catloD  of  the  Income,  etc.,  and  asked  the  court  for  a  judicial  construction  of 
the  will  Id  numerous  particulars,  and  for  the  advice  of  the  chancellor  as  to 
bis  duties  thereunder.  To  this  petition  appellee  filed  a  general  demurrer, 
which  was  sustained,  and  leave  given  appellant  to  amend.  He  thereupon 
AIm]  an  amended  petition  which  he  alleged  that  a  portion  of  the  trust  fund 
was  still  invested  in  the  capital  stock  of  the  bank  at  Paduoah,  and  that  the  < 
nffuainder  o(  the  trust  funds  had  at  all  times  been  kept  as  a  distinct  and 
separate  fund,  and  was  capable  of  identification;  and  he  offered  to  give  any 
bond  that  might  be  required  of  him.  The  appellee  still  insisted  on  its  gen- 
eral deniarrer,  which  was  again  sustained,  and  appellant  declining  to  plead 
further,  his  original  and  amended  petitions  were  dismissed.  From  this 
jad^rmeDt  be  prosecutes  this  appeal. 

The  chief,  ^nd  indeed  the  only,  question  invoUed  upon  the  appeal  la 
whether  an  administrator  de  bonis  non  with  the  will  annexed,  after  the 
estate  bad  been  fully  administered,  in  so  far  as  all  executorial  or  administra- 
fiorial  duties  in  connection  with  it  are  concerned,  can,  under  his  qualifica- 
tion in  the  county  court,  collect  a  specific  trust  fund  from  his  predecessor, 
and  administer  the  trust  imposed  upon  the  original  executor.  To  authorize 
the  appointment  of  an  administrator  de  bonis  non  cum  testamento  annexe, 
therw  must  be  uoad ministered  assets  belonging  to  the  estate,  or  unsatisfied 
debtA  or  legacies  to  be  paid,  or  other  administrative  functions  to  be  per- 
formed. He  can  only  administer  upon  that  portion  of  the  estate  which  was 
not  administered  upon  by  the  former  executor.  (2  Blackstone's  Com.,  506; 
A.  ^  E.  £n.  of  Law.  verse  11,  page  793. )  And  bis  duties  are  limited,  specific 
and  temporary  in  their  nature,  and  have  been  frequently  the  subject  of  con- 
sideration by  this  court.  The  case  of  Warfield  v.  Brand's  Adm'r,  76  Ky.,  77, 
is  the  leading  case  upon  the  question,  and  it  was  there  held  that  an  admin- 
istrator de  bonis  non  with  the  will  annexed  bad  no  legal  right  to  receive 
from  his  predecessor  a  fund  held  by  him  in  trust  under  the  will.  The  whole 
question  is  so  exhaustively  discussed  in  that  case  as  to  make  it  unnecessary 
for  us  to  again  review  the  grounds  upon  which  the  conclusion  was  predi- 
cated. It  is  enough  to  say  that  it  has  been  uniformly  followed  in  every  case 
ioToiviDS  the  powers  of  administrators  de  bonis  non  which  have  been  passed 
Dpon  l)y  this  court  since  that  time.  (Allen  v.  Kennedy,  10  Ky.  Law  Rep. ,  336; 
Givens  v.  Flanery,  21  Ky.  Law  Rep.,  705.) 

As  no  administrative  functions  remained  to  be  performed  in  connection 
with  the  will  of  James  Enlow  when  appellant  qualified  as  administrator  de 
bonis  non,  we  are  of  the  opinion  that  his  appointment  conferred  upon  him 
no  power,  and  imposed  no  duties  in  connection  with  the  trust  fund  provided 
for  by  tb<>  13tb  clause  of  the  will.  Upon  the  resignation  of  the  executor,  a 
trastoe  should  have  been  appointed  to  carry  out  the  trust  in  accordance  with 
the  terms  of  the  will  and  the  intention  of  testator.  Whether  the  statutory 
bond  now  required  by  section  8838  of  the  Kentucky  Statutes  has  changed 
the  rule  as  to  the  liability  of  sureties  upon  the  bond  of  executors,  who  are 
also  by  tfae  terms  of  the  will  made  trustees  of  a  specific  fund,  we  do  not 
it  Important  to  decide  in  this  case  as  we  are  satisfied  that  there  was 
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no  intentioD  on  the  part  of  the  lef^iBlature,  in  obaDglDg  the  form  of  the 
bond,  to  ooofer  upon  *'aD  administrator  de  bonis  non"  power  and  dntiea 
which  they  have  never  heretofore  exercised  either  at  common  law  or  under 
the  statute.  As  appellant  was  not  .entitled  under  his  appointment  as  ad- 
ministrator de  bonis  non  to  take  possession  of  the  trust  fund,  he  is  not  en- 
titled to  call  on  the  court  to  advise  him  how  to  administer  it. 
For  reasons  indicated  the  Judgment  is  affirmed. 


GERKINS,  &c.  V.  KENTUCKY  SALT  CO..  &c. 

(Filed  June  6,  18fi6--Not  to  be  reported.) 

Qas  and  mineral  lease— Right  of  life  tenant— A  life  tenant  has  a  right  to 
enter  and  use  gas  escaping  on  his  land,  and  one  who  develops  and  controls 
such  gas  under  a  lease  made  with  the  life  tenant  is  not  guUty  of  waste, 
and  an  injunction  will  not  lie  to  restrain  such  lessee  from  operating  the  well. 

W.  W.  Thum  for  appellants. 

Jas.  P.  Gregory  and  Fairleigh  &  Straus  for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  in  equity  was  instituted  by  the  appellants  against  the  appel- 
lees, seeking  by  an  injunction  to  have  a  gas  well  closed  up,  located  on  a 
tract  of  land  in  which  they  are  interested  as  remaindermen. 

The  facts  of  the  case  are  these :  John  O.  Smith  owned  a  life  estate  in 
flizty-one  acres  of  land  on  which  this  gas  well  was  bored.  Smith  became 
Involved  in  debt  and  bis  life  estate  was  sold  at  sheriff's  sale,  and  purchased 
by  W.  J.  Smith,  his  son,  and  as  the  facts  conduced  to  show  for  his  father's 
benefit,  or  at  least  that  fact  seems  now  to  be  unquestioned  between  the  life 
tenant  and  his  son.  the  purchaser.  The  sheriff's  deed  was  made  to  the  son, 
and  there  is  but  little  doubt  of  his  authority  to  sell.  This  son,  W.  J.  Smith, 
was,  and  is,  one  of  the  remaindermen  owning  a  one-sixth  interest  in  addition 
to  his  life  estate.  He  leased  the  mineral  privileges  on  that  land  to  J.  W. 
Lewis,  and  Lewis  transferred  his  interest  to  the  National  Gas  Co.  This 
oompany  bored  for  gas  and  finally  became  bankrupt,  and  its  right  was  sold 
by  the  Kentucky  Suit  Co.,  that  now  owns  the  lease,  and  using  the  gas  from 
the  wells  by  trausportiuK  it  from  the  premises  and  selling  it.  Some  question 
bas  been  made  as  to  the  knowledge  these  remaindermen  had  of  the  work  go- 
ing on,  in  the  way  of  boring  for  gas  on  their  land,  and  we  will  assume  that 
those  who  were  sui  juris  knew  of  the  discoveries  of  that  gas  under  their  soil 
and  made  no  objections  to  it. 

In  the  midst  of  the  excitement  attending  the  appearance  of  this  gas  in  the 
oounty  of  Meade,  with  one  of  these  remaindermen  on  the  ground  and  a  hus- 
band of  the  other,  it  is  unreasonable  to  suppose  they  were  ignorant  of  the 
•discovery,  and  the  expectation  of  realizing  large  sums  of  money  from  this 
«as  indulged  in  by  those  who  undertook  the  task  of  developing  it  and  finally 
became  bankrupt.  The  question  presented  is  upon  this  state  of  fact,  can  the 
life  tenant  open  a  gas  well  on  the  land  in  which  he  has  this  estate?  Or,  as- 
suming that  these  remaindermen  were  ignorant  of  the  fact  that  large  sums 
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^  money  were  expended  hi  making  ImprovemeDts  by  these  purobasers,  are 
they  gnlily  of  waste  (the  lessees)  by  using  this  gas? 

It  most  be  oonoeded  that  this  snbstanoe,  if  it  oan  be  called  such,  has  a 
•oommercial  valne,  and,  if  like  coal,  oil  and  other  minerals,  belongs  to  the 
<owBer  of  the  soil,  it  Is  then  plain  the  life  tenant  has  no  right  to  use  more 
than  neoessary  for  his  own  benefit  and  convenienoe  in  famishing  light  and 
heat.  It  appears  the  appellees  purchased  this  lease  without  knowledge  of 
the  title  in  the  father  of  theee  remaindermen,  still  they  were  in  the  county 
vbere  the  records  of  the  title  could  have  been  readily  ascertained,  and 
whether  in  the  county  or  not,  the  will  and  deeds  were  of  record,  and,  there* 
fore,  notSoe  to  the  purchaser. 

They  found  these  wells  on  the  land  with  the  gas  escaping,  and  those  in- 
terested as  the  original  lessees  without  the  means  of  indulging  it,  and  be* 
iioming  the  purchasers,  have  expended  large  sums  of  money  in  the  attempt  to 
make  tt  a  profitable  investment,  and  whether  it  can  be  done  is  a  matter  of 
«zppriment^ 

In  the  examination  of  the  question  as  to  whether  the  owner  of  the  soil  hai 
the  aiiaolute  property  in  the  gas  that  may  be  beneath  it,  or  only  a  qualified 
property  there,  we  find  a  case  of  much  interest  reported  in  28  West  Virginia 
lleport,  of  the  Petroleum  Co.  v.  Brand  Petroleum  Co.,  in  which  it  Is  said: 
"If.  on  the  other  hand,  gas  is  susceptible  of  absolute  ownership,  then  it  is  a 
part  of  the  realty  to  which  the  appellant  acquired  no  right  under  the  lease. 
The  case  thoD  proceeds  to  discuss  the  nature  and  properties  of  natural  gaa 
and  concludes  that  it  approaches  more  nearly  the  character  of  the  elements 
of  air  and  water  than  of  things  the  subject  of  absolute  property,  and  in  that 
case  it  is  held  that,  like  air  and  water,  it  is  the  subject  of  qualified  property 
hj  oeoapanoy,  and  where  the  access  to  the  land  is  rightful  the  measure  of 
diunaires  will  be  limited  to  the  injury  done  the  land. 

In  this  case  the  party  had  the  right  to  enter  and  to  use  the  gas  at  least  for 
his  ovrn  oonvenience,  and  the  regulating  and  controlling  the  natural  pres- 
rare  so  as  to  limit  its  escape  would  be  attended  with  much  trouble  and  ex- 
P^Dse.  and  whether  gas  is  the  subject  of  absolute  or  qualified  property  there 
i^  oertAinly  a  distinction  between  that  and  such  minerals  as  coal,  iron  ore, 
ftc. ;  and  to  say  that  the  appellees  are  guilty  of  waste  in  developing  the  soil 
i}r  its  products  by  making  the  land,  otherwise  worthless,  valuable,  is  in- 
i»oslsteDt  with  any  just  rule  of  equity  that  should  prevail  in  this  char- 
after  of  oase.  There  is  much  plausibility  in  the  reasoning  presented  in  the 
Vt*st  Virginia  case,  for  such  is  the  character  of  the  flow  of  gas  it  may  well 
be  said  that  these  appellees  may  now  be  obtaining  by  means  of  the  well,  the 
«astbat  is  under  their  neighbor's  land,  and  if  the  well  Is  dosed  the  proba- 
hllity  la  the  gas  will  find  an  exit  at  some  other  point.  Like  water  flowing 
Qnderground,  it  may  be  diverted,  so  as  to  leave  the  land  of  one  and  flow  to 
tfae  land  of  another.  Whether  this  supply  of  gas  may  or  not  be  exhausted  is 
also  involved  in  much  doubt,  and  while  we  are  not  disposed  to  go  as  far  as 
the  Virsinia  case  as  to  the  property  in  gas,  the  facts  of  this  case  do  not  pre- 
•«nt  a  case  for  an  injunction.  The  estate  or  land  is  made  more  valuable  by 
Yenson  of  a  large  expenditure  by  these  appellees,  and  to  close  up  the  well  or 
<tDy  the  flow  of  gas  would  benefit  none  of  the  parties.  The  appellants  may 
he  entitled  as  against  their  mother  for  their  part  of  the  royalty  agreed  to  be 
PBid,  but  have  no  rights  as  against  appellees. 

Judgment  afFrmed. 
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WEISCOPT  V.  NEWMAN,  &c. 
(Filed  December  17,  1901— Not  to  be  reported.) 

1.  Contract— SubBtltutlon— Where  one  who  bad  a  majority  of  the  stock  or 
a  corporation  pledged  to  him  to  fieoure  a  debt  which  the  corporation  owpd 
him,  agreed  with  the  corporation  that  he  should  be  allowed  to  control  its  pol- 
icy and  to  collect  its  profit  and  apply  same  to  his  debt,  such  agreement  wa» 
not  a  substitution  of  the  original  contract  securing  his  claim  by  the  stock  of 
the  corporation. 

d.  Collateral  security— Where  a  party  holds  more  than  one  security  for  the 
same  debt,  he  has  a  right  to  proceed  against  either  or  both,  and  where  a  debt 
was  secured  by  the  stock  of  a  corporation  and  by  the  real  estate  of  one  of  its- 
ollioers,  it  was  proper  to  refuse  to  require  him  to  subject  the  real  estate  in- 
stead of  the  stock. 

8.  Amendment— Discretion  of  court -It  was  not  error  for  the  court  to  re- 
fuse to  permit  a  defendant  to  file  amended  answers  where  there  was  nothing^- 
in  those  p'leadings  to   show  that  the  facts  therein   relied   on  could  not  havo- 
been  presented  in   either  the  original  or  other  amended  answers  preyiously- 
flled  by  him. 

Lieber  &  Lincoln  for  appellant. 

.  Geo.  A.  Newman,  Jr.,  and  Bernard  Flezner  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  instituted  by  appellee,  George  A.  Newman,  on  twenty-one- 
notes,  aggregating  f^^O.OOO,  which  were  signed  by  Colgan  Gum  Co.  in  its. 
corporate  capacity  and  by  John  Colgan  and  L.  Weiscopt.  It  is  alleged  that- 
the  Colgan  Gum  Co.  is  a  private  corporation;  that  the  defendants,  John 
Colgan,  L.  Weiscopt,  Henry  C.  Colgan  and  W.  C.  Johnston,  are  the  Bole 
Btookholdeis.  All  of  the  notes,  except  one  for  $800,  dated  October  15,  U98, 
and  another  for  $700.  dated  July  SO,  1898,  were  signed  by  John  Colgan  and  L. 
Weiscopt.  The  last  mentioned  notes  were  not  signed  by  Weiscopt.  It  is  fur- 
ther alleged  that  for  the  purpose  of  securing  the  payment  of  all  and  each  of 
these  various  notes,  which  are  referred  to  and  made  parts  of  the  petition, 
that  the  defendant,  Colgan,  assigned,  transferred  and  pledged  to  plaintiff, 
by  writing  his  name  on  the  back  thereof,  all  the  shares  of  stock  held  by  him 
in  the  Colgan  Gum  Co.,  whioh  aggregated  198  shares,  and  that  for  the  pur- 
pose of  securing  the  payment  of  all  and  each  of  the  notes  above  set  out  the 
defendant,  Weiscopt,  assigned  and  transferred  and  pledged  to  plaintiff,  by 
writing  his  name  on  the  back  thereof,  all  the  stock  owned  by  him  In  thfr 
Colgan  Gum  Co.,  which  aggregated  ICO  shares.  It  is  further  alleged  that  aa- 
pledgee  of  said  shares  of  stock  plaintiff  has  a  lien  prior  and  superior  to  all 
other  persons  thereon,  and  prays  for  the  sale  of  the  stock  to  secure  the  pay- 
ment of  the  notes  and  interest  thereon,  and  for  all  proper  equitable  relief. 
The  notes  filed  as  exhibits  of  the  petition  are  all  substantially  in  the  follow- 
ing form : 

'*  February  4.  1807. 

*'One  year  after  date  we  promise  to  pay  to  the  order  of  George  A.  Newman 
$2,000.  value  received,  and  as  collateral  to  secure  the  payment  of  this  note  ta 
aaid  George  A.  Newman  we  hereby  pledge  the  following  collateral,  and  cer- 
tificates of  stock  1  to  10,  inclusive,  for  800  shares  of  the  capital  stock  of.  the: 
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Co1r»ii  Gom  Co.,  par  yhlue  $100  per  share.  The  equity  or  interest  of  John 
CoIgsD  in  real  estate  conveyed  to  said  George  A.  Newman  by  John  Golgan 
Pebroary  19,  1897,  as  recorded  in  deed  book  488,  page  98.  entitled  Jofan  New- 
man and  wife  to  George  A.  Newman.  Also  the  equity  or  interest  of  John 
€olgan  in  the  real  estate  conveyed  to  George  A.  Newman  by  John  Golgal) 
and  Martha,  d«ed  of  trust,  O.  H.  Harrison,  trustee,  March  81,  1898,  as  re- 
corded in  deed  book  604,  page  22.  Gorrection  recorded  in  deed  book  No.  502, 
page  SfS3,  June  27,  1898.  Also  200  shares  of  stock  in  the  Vance  Land  Co. , 
Xod.  90  and  92,  issued  In  the  name  of  John  Golgan. 

"Upon  the  payment  of  this  note  by  the  parties  bound  thereon  said  Georoe 
A.  Newman,  or  holder,  may  deliver  said  collateral  to  the  undersigned,  or 
'Qider,  but  shall  have  the  right  to  retain  the  same  to  answer  any  other  ezist- 
4d|{  obligations  or  liability  to  said  George  A.  Newman  by  the  undersigned. 

"Interest  on  this  note  shall  be  at  the  rate  of  6  per  cent,  per  annum,  paya- 
4)le  semi >aD Dually. 

"COLGAN  GUM  CO., 

"By  John  Colgan,  President, 
"JOHN  COLGAN, 
"L.  WBISCOPT." 

l^he  appellant,  L.  Weisoopt,  moved  the  trial  court  to  require  the  plaintiff 
to  make  his  petition  more  specific.  This  motion  was  overruled.  Thereupon 
IVeimopt  flled  an  answer,  setting  up  a  defect  of  parties  defendant,  in  that 
plaintiff  had  failed  to  make  parties  holding  liens  upon  the  real  estate  trans- 
ferred parties  to  the  action  in  accordance  with  the  requirements  of  section 
^99  of  the  Civil  Code.  A  demurrer  to  this  plea  was  sustained.  Weiscopt  ez- 
«pted  and  filed  an  answer  in  which  he  denied  that  he  had  assigned  or  trans- 
ferred the  100  shares  of  stock  owned  by  him  to  secure  the  payment  of  all  the 
notes  set  out  in  the  petition.  He  also  alleged  that  Colgan  was  indebted  to 
Kewman  in  the  sum  of  19,000  previous  to  the  organization  of  the  company, 
-and  that  this  indebtedness  was  assumed  by  the  company  without  considera- 
tion. Id  the  second  paragraph  of  the  answer  he  alleged  that  in  1898  dissen- 
tioDS  arose  between  the  stockholders  of  the  company  as  to  the  management 
"Of  the  business  of  the  company,  and  that  the  plaintiff,  Newman,  being  the 
largest  creditor  of  the  company,  threatened  to  foreclose  his  claim  against 
the  company  unless  he  was  permitted  to  control  the  policy  of  the  company 
in  its  basiness,  and  that  it  was  then  agreed  that  he  should  take  charge  of 
the  company  and  manage  same  until  the  profits  of  the  business  should  dis- 
cbarge hie  indebtedness  against  the  company,  and  that  pursuant  tu  this 
SRreemeDt  Newman  did  take  charge  of  the  company  and  direct  and  manage 
ite  affairs  until  the  institution  of  this  suit,  and  that  its  business  had  been 
operated  whilst  under  his  control  at  a  profit,  and  plead  and  relied  upon  this 
agreement  as  an  estoppel  to  the  prosecution  of  the  suit.  In  the  third  para- 
graph of  his  answer  he  set  out  the  various  other  pieces  of  property  included 
In  the  pledge  to  secure  the  payment  of  the  obligation  sued  on  and  the  various 
bolders  of  other  liens  on  the  property,  and  asked  that  the  plaintiff  be  re- 
-qaired  to  show  what  disposition  bad  been  made  of  the  property,  and  made 
Ills  answer  a  cross  petition  against  the  various  lien  holders.  A  general  de- 
aarrer  was  sustained  to  each  paragraph  of  this  answer,  and  plaintiff  there- 
-affier  tendered  additional  answers.  The  first  simply  recited  with  more  detail 
4be  allegations  of  the  original  answer,  and  the  second  plead  no  considera- 
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tlon  as  to  a  part  of  the  notes  aned  on.    The  motion  to  file  theseSamendmeDte 
was  overruled,  to  which  action  of  the  oonrt  defendant  excepted. 

The  law  Is  well  settled  that  where  a  party  holds  more  than  one  secnrltsr 
•  for  the  same  debt  he  has  the  right  to   proceed  against  either  or  both.    (Lo- 
gan T.  Henderson,  18  B.  M.,  119.)    The  trial  oonrt  properly  refused  to  re- 
quire plaintiff  to  subject  the  real  estate  held  by  him  as  security  In  this, 
proceeding.    That  was  a  matter  for  him. 

Whilst  a  contract  may  be  discharged  by  an  altera ticm  by  the  parties  in  lt» 
terms,  which  substitutes  a  new  agreement  for  the  old  one,  appellant's  an- 
swer did  not  substantially,  or  at  all,  allege  such  changes  in  the  oontractt 
between  the  parties  to  this  suit  as  amounts  to  a  new  agreement.  On  the- 
contrary.  It  is  evident  that  appellee  Newman  never  for  a  moment  contem- 
plated surrendering  his  claim  against  the  entire  corpus  of  the  company*, 
secured  by  the  names  of  the  stockholders  and  other  collateral,  for  the  doubt- 
ful chance  of  ultimately  realizing  his  debt  out  of  the  profits  accruing  fronk. 
Us  management.  Taking  the  averments  of  the  answer  to  be  true,  they  only^ 
show  that  Newman,  Instead  of  agreeing  to  look  to  the  profits  of  the  company- 
for  payment,  was  endeavoring,  as  far  as  possible,  to  have  these  profits  appro- 
priated to  the  payment  of  his  indebtedness.  The  demurrer  was  properly 
■ustalned  to  each  paragraph  of  the  answer,  and  the  trial  court  did  not  err  ii^ 
refusing  to  permit  appellee  to  file  the  two  last  amended  answers  tendered  hy 
him.  There  Is  nothing  in  either  of  these, pleadings  to  show  that  the  facts- 
therein  relied  on  could  not  have  been  presented  in  either  the  original  or- 
amended  answers  previously  filed  by  him.  There  was  no  personal  judgment- 
against  the  appellant,  and  the  report  of  the  sale  of  stock  made  by  the  com- 
missioner shows  that  appellant's  interest  therein  wholly  failed  to  pay  even  a. 
small  portion  of  his  admitted  liability  on  the  obligation  sued  on. 

Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  BOARD  OF  PARK  COMMISSIONERS,  &o^ 
(Filed  December  20,  1901.) 

1.  Elections— Submission  to  people  of  issuance  of  city  bonds— Where  the- 
question  of  the  issuance  of  certain  city  bonds  was  submitted  to  thd^ 
voters  in  the  city  upon  the  official  ballots,  thus:  *'Are  you  in  favor  of  the- 
Issuance  of  $500,000  of  bonds  for  the  construotion  of  sewers  and  for  th» 
acquisition  of  tracts  of  land  for  park  property?"  the  question  was  proper^ 
as  provided  in  the  ordinance  approved  October  17,  1000.  The  subject 
of  the  ordinance  being  single,  the  mere  statement  of  the  purposes  for^ 
which  the  proceeds  of  the  bonds  were  to  be  expended  does  not  vitiate 
the  submission  of  the  single  question  as  to  whether  or  not  the  bonds  shall 
be  issued. 

d.  Mandamus  to  compel  election  commissioners  to  canvass  returns— The 
averment  that  the  commissioners  of  election  refused  to  canvass  returns  duly 
made  by  the  election  officers  in  about  one-tenth  of  the  precincts  of  the  city 
is  an  averment  of  facts  which  constitute  fraud,  and  upon  averment  of 
facts  which  constitute  at  least  constructive  fraud  the  courts  can  compel,  by 
a  mandamus,  the  board  of  election  commissioners  to  canvass  the  returns^ 
and  all  of  the  returns,  and  certify  the  results  of  the  election  in  accordance 
therewith. 
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1.  Kitoppel— The  fact  that  the  olty  caused  the  honds  voted  on  to  be  iMned 
tod  placed  in  the  hands  of  the  board  of  park  oommlBslonerfl  and  the 
0U7  tcaaaarar,  where  none  of  the  bonds  had  been  sold,  does  not  constitute  an 
estoppel  against  the  olty  from  enjoining  the  sale  of  the  bonds. 

1  Mandamns—Snooessors  in  office^ Where  the  oonnty  board  of  eleotionr 
oommissioners  which  counted  the  returns  ceased  to  exist  by  reason  of  the  re- 
peal of  the  law  under  which  they  were  appointed,  tholr  successors  appointed 
under  the  new  law  may  be  compelled  by  mandamus  to  perform  the  duties 
which  the  old  board  had  failed  to  perform. 

H.  L.  Stone  for  appellant. 

Bennett  H.  Young,  H.  H.  Herr,  Plrtle  &  Trabue  and  Ghas.  A.  Wilson  for 
si>pellee& 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  DuHelle. 

By  demurrer  to  the  petition  the  following  facts  are  admitted  to  be  truer 
The  olty  of  Louisville  is  a  city  of  the  first  class,  with  authority  to  govern 
itielf  by  ordinances  and  resolutions  for  muncipal  purposes  not  in  conflict 
with  the  Constitution  or  laws  of  this  State  or  of  the  United  States.  The 
board  of  park  commissioners  has  by  law  the  care,  management  and  custody  of 
all  parks  and  grounds  used  for  park  purposes,  and  has  power,  whenever  in  its 
opioion  property  shall  be  needed  for  park  purposes,  by  resolution  reciting  such 
Deed,  to  order  a  condemnation  of  such  property.  For  the  purpose  of  raising 
money  for  tbe  purpose  or  improvement  of  lands  for  park  purposes  the  gen- 
eral council  of  the  city  is  authorized  by  ordinance  to  submit  to  the  qualified 
foters  the  qaestion  whether  bonds  shall  be  issued,  and  if  two-thirds  of  those 
foting  assent,  the  bonds  are  required  to  be  delivered  to  the  board  of  park 
commissioners.  An  ordinance  was  passed  by  the  general  council  providing 
for  Che  subnaission  to  a  vote  of  the  people  at  the  November  election,  1900,  of 
the  question  whether  1600,000  of  S  per  cent,  forty-year  bonds  of  the  city  of 
LooisvlUe  sbould  be  issued,  tSSO.OOO  of  the  proceeds  thereof  to  be  used  by  the 
board  of  park  coromissionois  in  acquiring  the  title,  by  purchase  or  con- 
demnation, for  park  purposes  of  Central  Park,  or  DuPont  Square,  and  the 
other  t260.00O  of  the  proceeds  thereof  to  be  expended  under  the  soiMrvision 
of  the  board  of  public  works  in  the  construction  of  such  sewers  in  the  city 
of  Louisville  as  should  be  provided  for  by  ordinance.  The  question  was  sub- 
mitted to  the  voters  of  the  city  upon  the  official  ballots,  in  this  form  :  "Are 
joa  in  favor  of  the  issuance  of  $600,000  of  bonds  by  the  city  of  Louisville  for 
lbs  cmstraotioD  of  sewers,  and  for  the  acquisition  of  tracts  of  land  for  park 
property  in  the  city  of  Louisville,  as  provided  in  the  ordinance  approved 
Octotier  17,  1900?*'  The  county  board  of  election  commissioners  of  Jefi'erson 
eocnty  canvassed  the  returns  and  certified  that  10,262  votes  were  cast  in  favor 
of  the  issuance  cf  the  bonds  and  4,961  votes  against  their  issuance,  thus 
ibowiog  a  majority  of  more  than  two- thirds  of  the  votes  cast  on  that  ques- 
tion in  favor  of  the  bond  issue.  But  the  board  of  election  commissioners  In 
tbe  canvass  of  the  vote  on  the  question  of  issuing  the  bonds  failed  and  re-> 
fosed  to  count  the  vote  in  eighteen  precincts  of  the  city  of  Loaisville  in 
wbicb  votes  were  cast  for  and  against  the  bond  issue,  and  did  not  canvaf^s  or 
oouDt  the  votes  for  and  against  that  proposition,  although  returns  were 
mode  to  tbe  clerk  of  the  Jefferson  County  Court  by  the  precinct  election  offi- 


40  CITY  OF  LOUISVILLE  V.  BD.  PARK  COM'BS,  AO. 

oers  from  each  of  these  preoincte  of  the  vote  cast  for  and  against  thelssuanne 
of  bonds,  which  returns,  if  they  had  been  canvassed  by  the  county  board  of 
election  ooniinissioners,  might  have  changed  the  result  of  the  vote  on  that 
proposition. 

The  bonds  were  prepared,  executed  and  delivered,  one-half  therebf  to  the 
board  of  park  commissioners  and  one  half  to  the  city  treasurer,  and  none  of 
them  was  sold  or  delivered  to  any  purchaser.  There  being  doubt  as  to  the 
legality  of  the  canvass  of  the  votes  for  and  against  the  proposition  to  issue 
bonds,  and  as  to  whether  that  proposition  was  carried  as  lequired  by  law, 
and  further  doubt  as  to  whether  the  double  proposition  was  lawfully  sub- 
mitted in  one  question  upon  the  ballots,  the  general  council  passed  a  resolu- 
tion directing  the  city  attorney  to  institute  proceedings  to  have  the  question 
of  the  validity  of  the  bonds  tested  and  determined  by  the  courts.  This  suit 
was  thereupon  brought  in  equity,  setting  forth  the  facts  recited  above, 
with  others  unnecessary  to  be  here  mentioned,  and  praying,  first,  that  the 
board  of  park  commissioners,  the  board  of  public  works  and  the  city  treas- 
urer, be  enjoined  from  selling  or  disposing  of  the  bonds;  and,  second,  that 
the  county  board  of  election  commissioners  be  required  to  reconvene  and 
recanvass  the  vote  cast  for  and  aguinst  the  proposition  to  issue  the  bonds, 
to  include  in  such  canvass  the  returns  from  the  eighteen  precincts,  and  to 
certify  the  result  of  such  canvass,  including  the  eighteen  precincts  referred 
to,  and  that  the  county  court  clerk  be  required  to  furnish  the  board  of  elec- 
tion commissioners  the  returns  from  such  eighteen  precincts. 

A  general  demurrer  by  all  the  defendants  and  a  special  demurrer  to  the  juris- 
diction by  the  board  of  election  commissioners  were  sustained  to  the  petition , 
and  the  city  of  Louisville  standing  by  its  pleading,  the  action  was  dismissed. 
The  question  of  statutory  authority  to  submit  the  question  of  incurrini^ 
Indebtedness  or  issuing  bonds  for  sewer  purposes  to  the  voters  is  not  raised 
by  the  pleadings  nor  argued  by  counsel,  and  is  not  decided. 

The  first  objection  argued  we  do  not  think  can  be  sustained.  The  subject 
of  the  ordinance  was  single.  It  was  the  issuance  of  city  bunds  to  the  amount 
of  $500,000.  The  mere  statement  of  the  purposes  for  which  the  proceeds  of 
the  bonds  were  to  be  expended  does  not  vitiate  the  submission  of  the  single 
question  whether  the  liability  is  to  be  incurred.  As  said  by  the  chancellor, 
It  "is  a  protection  to  the  voter,  rather  than  a  danger."  The  question  sub- 
mitted was  whether  the  city  should  be  authorized  or  permitted  to  become 
indebted  to  an  amount  exceeding  the  income  and  revenue  provided  for  that 
year,  viz.,  to  the  extent  of  1500,000,  to  be  paid  out  of  the  income  and  revenue 
cf  othnr  years.  It  can  hardly  be  doubted  that  if  the  question  submitted  had 
been  whether  the  city  should  incur  this  liability,  without  any  st>atement  of 
the  purpose,  it  would  have  been  a  proper  submission  so  far  as  the  form  of 
the  question  is  concerned. 

The  other  objection  presents  a  different  question.  Undoubtedly  it  was  the 
duty  of  the  county  election  commissioners  to  canvass  all  the  returns.  It 
was  their  duty  to  canvass  the  returns  from  the  eighteen  precincts  in  which 
It  is  admitted  votes  were  cast  for  and  against  this  proposition,  and  the  re- 
turns from  which  were  not  canvassed  at  all.  It  may  be  possible  that  the 
returns  in  those  precincts  were  in  such  shape  that  they  could  not  be  counted, 
but  it  was  none  the  less  the  duty  of  the  board  to  canvass  them,  and  if  found 
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countable  to  connt  and  certify  them.  The  averineDt  that  tbe  commissioDerR 
of  election  refosed  to  oaDvass  returDs  duly  made  by  tbe  election  ofSoera  in 
about  one-tentb  of  tbe  precincts  of  tbe  city  is  an  avemieDt  of  facts  wbiob 
coQfftituted  fraud.  If  tbis  body  of  ministerial  oflScers,  tbis  mere  counticK 
maefaine,  as  it  bas  been  called,  can  refuse  to  count,  or  even  consider,  tbe 
election  returns  from  a  tentb  of  tbe  city  precincts,  tbey  can  exercise  tbeir 
pleasure  in  like  mauner  as  to  any  proportion  of  tbe  returns.  If  tbey  can 
exclude  one-tentb  of  tbe  voters  from  participation  in  sucb  an  election,  tbey 
€in.  with  equal  propriety,  exclude  nine-tentbs.  If  tbis  is  so,  tbe  constitu- 
tional bulwark  aKainst  the  imposition  of  liability  upon  tbe  city  and  its  tax- 
payers Is  wdste  paper.  Such  disfranchisement  of  voters  upon  a  matter  which 
Involves  property  rights,  sucb  a  wanton  invasion  of  tbe  sacred  riftbt  of  suf- 
frage, can  not  be  tolerated  for  a  moment,  if  tbe  courts  have  power  to  inter- 
vene. It  makes  no  difference  how  beneficial  was  tbe  object  intended  to  be 
attained  by  the  submission  to  popular  vote,  nor  bow  much  tbe  members  of 
tbe  court  may  deaire  tbe  attainment  of  that  object,  tbe  right  of  the  citizen 
to  vote  upon  tbe  question,  and  to  have  his  vote  counted  and  recorded,  is  too 
bl^b  to  be  overridden,  even  for  the  attainment  of  that  object. 

Tbe  question  presented  is  whether  there  is  a  remedy.  The  entire  argu- 
ment is  addressed  to  that  proposition.  Over  six  months  elapsed  from  the 
date  of  the  election  before  the  bringing  of  the  suit.  There  is  no  si)ecific  pro- 
vision for  a  contest  of  the  result  of  the  submission  of  such  a  question  to 
popular  vote  as  there  is  in  tbe  case  of  local  option  elections.  No  contest 
baa  >«en  instituted.  It  is  somewhat  difficult  to  determine  upon  whom  no- 
tice of  contest  could  have  been  served.  Upon  averment  of  facts  which  con- 
stitute at  least  constructive  fraud,  and  which  are  admitted  by  demurrer, 
can  the  courts  interfere  to  compel  this  roinisteriul  board  of  election 
commlHaioners  to  perform  its  duty,  to  canvass  the  returns,  and  all  the  re- 
turns, and  certify  tbe  result  of  the  election  in  accordance  therewith?  We 
think  tbis  can  be  done.  It  was  done  in  Clark  v.  McKenzie,  7  Bush,  626.  In 
that  case,  as  in  this,  the  board  bad  already  acted  in  tbe  matter,  but  this 
court  held,  through  Judge  Lindsay:  "Until  they  have  performed  the  exnct 
duty  imposed  upon  them  by  law  they  must  be  considered  as  in  default;  and 
in  a  case  like  thin  it  would  be  a  legal  anomaly  to  allow  the  examining  board 
to  rely  upon  the  fact  that  they  bad  issued  the  certificate  of  election  to  a 
party  who  had  not  received  tbe  largest  number  of  votes,  contrary  to  an  ex- 
prevs  provision  of  the  law,  as  a  sufficient  reason  why  they  should  not  be 
compelled  to  perform  an  imperative  duty." 

In  Biggs  V.  Stevens,  92  Ky.,  803,  this  court,  through  Judge  Holt,  upon 
averments  which,  without  specifically  charging  fraud  or  mistake,  showed 
facts  which  constituted  fraud  or  mistake,  enjoined  a  tax  which  was  claimed 
to  have  been  voted  for  tbe  establishment  of  a  school. 

There  is  no  estoppel  in  this  case.  Not  a  bond  has  passed  into  the  hands  of 
a  purchaser.  The  board  of  park  commissioners  may  be  a  body -corporate, 
with  power  to  sue  and  be  sued,  etc.,  but  it  is  none  the  less  an  arm  of  tbe 
city  of  Louisville,  and  the  fact  that  tbe  city  caused  the  bonds  to  be  executed 
and.  in  a  sense,  issued  to  two  of  the  agencies  by  law  provided  for  its  exercise 
of  municipal  governmental  powers,  can  not  constitute  an  estoppel  against  it. 
It  might  as  well  be  said  that  one  who  sends.a  clerk  to  the  bank  with  a  prom- 
tawry  note  is  estopped  to  call  him  back. 
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It  ifl  objected  that  by  seotion  2  of  tbe  act  of  October  24, 1900,  whiob  went  into 
effect  after  tbe  election  of  November  of  tbat  year,  tbe  Goebel  election  law  waa 
repealed, and  a  new  county  board  of  election  commissionere  created,  confliatinic 
of  tbe  sberifl  of  tbe  county  and  two  commissioners  appointed  by  tbe  8tat» 
Board  of  Election  Commissioners;  tbat  by  tbe  repeal  of  tbe  law  under  wbicb 
tbe  election  was  beld  the  board  of  election  commissioners  appointed  under- 
it  became  functus  oflioio,  bad  no  more  power  to  act  in  any  manner,  and  in 
fact  no  lef^al  existence,  and  as  tbe  new  board  at  tbe  date  of  tbe  Judgment^ 
bad  not  been  appointed,  tbere  was  no  one  in  existence  upon  wbom  a  manda- 
mus or  a  mandatory  injunction  could  operate.  In  Clark  v.  MoKensie,  supra^ 
it  was  beld  tbat  tbe  mandamus  would  lie  against  tbe  suocessoi^  in  office  of 
tbe  board  wbicb  sbould  have  performed  tbe  duty.  Tbat  doctrine  could  not 
have  been  applied  by  tbe  chancellor  at  tbe  time  be  rendered  bis  Judicment.. 
But  tbe  court  Judicially  knows  tbat,  under  tbe  new  act,  election  commis-- 
sloners  have  been  appointed  and  are  now  In  office,  with  power  to  perfom> 
tbe  same  duties  imposed  on  tbe  old  board.  It  is  unnecessary,  therefore,  to 
consider  what  tbe  chancellor  might  have  done.  On  tbe  return  of  the  case- 
the  petition  can  be  amended,  and  tbe  members  of  the  present  board  be  made- 
parties.  A's  the  old  board  has  not  performed  its  duty,  its  successor  may  be- 
required  to  perform  it.    (Mullina  v.  McNeil,  22  Ky.  Law  Rep.,  1118.) 

Mandamus  would  undoubtedly  be  tbe  proper  remedy  if  tbe  complete  can- 
vass  of  tbe  returns  were  tbe  only  relief  sought.  Primarily,  however,  this 
suit  is  to  restrain  the  sale  of  the  bonds  until  the  result  of  the  election  can  be 
determined.  This  being  so,  we  see  no  reason  why,  having  Jurisdiction  for 
the  one  purpose,  we  may  not,  by  tbe  correlative  writ  of  mandatory  injunc- 
tion, grant  the  relief  ordinarily  effected  by  the  writ  of  mandamus. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  overrule- 
the  demurrers  to  the  petition  and  for  further  proceedings  consistent  here- 
with. 

Whole  court  sitting. 

Judge  Guffy  dissenting  from  part  of  the  opinion. 

Judge  Guffy  delivered  the  following  separate  and  concurring  opinion : 

I  concur  in  the  reversal  of  tbe  judgment  herein,  but  I  do  not  concur  in  so 
much  of  the  opinion  ns  holds  that  an  ordinance  submitting  to  a  vote  as  one 
proposition  the  two  objects  named,  viz.,  purk  and  sewer  bonds. 

It  is  provided  in  the  charter  of  Louisville,  in  seotion  2777,  Kentucky  Stat- 
utes, that  "no  ordinance  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  its  title."  If  sewers  and  parks  are  not  different  sub- 
jects, it  is  hard  to  conceive  of  what  would  be  different  subjects  or  objects^ 
Tbe  provision  quoted  is  similar  to  the  provision  of  the  Constitution,  and 
both  were  adopted  for  a  wise  and  proper  purpose,  and,  as  I  think,  the  main 
purpose  was  to  require  every  act  to  stand  or  fall  upon  its  own  merits,  and 
if  tbere  ever  can  be  a  case  In  which  the  provision  in  question  ought  to  be- 
enforced,  it  is  In  regard  to  such  ordinances  and  propositions  as  the  ones 
under  consideration. 

I  think  the  ordinance  is  utterly  void,  and  the  vote  oast  upon  the  subject  or 
object  a  nullity. 
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SASTEBN  KENTUCKY  LAND  CO.  v.  FERGUSON,  &o. 

(Filed  December  90,  1901— Not  to  be  reported.) 

PateDts— Yaoant  land— Under  seotion  4704,  Kentucky  Statutes,  providini^ 
for  the  appropriation  and  patenting  of  vacant  lands,  land  held  under  a  senior^ 
patent  can  not  be  reoovered  under  a  patent  including  it,  subsequently  issued 
to  another  party. 

Ed.  0.  O'Rear  for  appellant. 

FinJey  E.  Fogg  for  appellees. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  ooUrt  by  Judge  White. 

This  is  an  action  for  trespass  to  realty  brought  by  appellant,  seeking  ta 
RCOTer  for  damages  to  three  tracts  of  land  in  Morgan  county.  The  appel- 
lees claim  title  in  themselves,  and  deny  appellant's  title.  The  case  waa 
tnoflferred  to  equity  and  heard  by  the  chancellor.  Upon  hearing  Judgment. 
was  rendered  for  appellees,  and  hence  this  appeal.  It  is  conceded  by  counsel 
that  appellants  show  a  perfect  chain  of  title  in  them  deducible  from  the. 
Skate  by  certain  patents  issued  to  Howerton  &  McClure,  dated  April  80, 186fl«. 
It  is  dearly  shown  that  the  land  in  controversy,  that  was  patented  to  How^ 
erton  &  McClure,  is  embraced  in  the  patent  issued  to  M.  J.  Amyx  in  May,, 
1848,  for  14,848  acres,  and  it  is,  therefore,  contended,  and  was  so  held  by  the. 
eoort  below,  that  the  patents  to  Howerton  &  McClure  are  void,  andtbat^ 
therefore,  appellant  must  fail  on  the  weakness  of  his  own  title.  On  the  other, 
hand,  it  is  contended  that  as  the  Amyx  patent  had  been  declared  void.  that. 
tbe  land  was  subject  to  entry. 

SuiMSotions  8  and  11  of  section  8  of  chapter  109,  Revised  Statutes,  in  force, 
in  1866,  provides : 

'*8.  None  but  vacant  land  shall  be  subject  to  appropriation  under  this 
ebapter.  Every  entiy,  survey  or  patent,  made  or  issued  under  this  chapter^ 
shall  be  void  so  far  as  it  embraces  lands  previously  entered,  surveyed  or 
intented. 

'*11.  No  land  shall  be  subject  to  appropriation  under  this  chapter  that  haa 
nrerted  to  the  Commonwealth  by  escheat,  or  has  l)e<«n  forfeited  for  an  omis- 
•ion  to  list  same  for  taxation,  or  for  falling  to  pay  the  raxes  thereon,  or- 
which  has  been  once  patented  and  the  title  of  the  same  has  in  any  way> 
become  again  vested  in  the  Commonwealth." 

The  same  language  is  brought  through  the  General  Statutes,  and  is  con- 
tsined  in  section  4704.  Kentucky  Statutes.  These  sections  have  been  con-. 
lidered  by  this  court  in  the  case  of  Kirk  y.  Williamson,  82  Ky.,  161,  in  which, 
the  court  said :  ''Whenever  the  Commonwealth  lawfully  patents  the  land 
oooe,  it  can  not  for  any  cause  patent  the  same  land  again  as  vacant  or  un- 
appropriated land,  for  that  would  breed  confusion  and  contention." 

Again,  in  the  case  of  Roberts  v.  Davidson,  88  Ky..  284,  the  court  said :  "It 
may  be  said  that  the  statute  supra  relates  only  to'  cases  where  the  title  has, 
in  fact  passed  out  of  the  Commonwealth,  and  not  to  a  void  patent;  but,  iix 
oar  opinion,  the  State,  having  by  its  officers  Issued  the  patent,  and  althougl^ 
bj  some  defect  it  may  be  void,  yet  the  statute  precludes  others  from  enter- 
ing upon  or  appropriating  the  land  without  further  legislation.  Such  en- 
tries are  prohibited  for  the  protection  of  those  who  may  have  obtained  th^ 
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patent  Id  good  faith,  or  who  have  derived  title  to  their  homes  through  it  and 
«D  honest  purohase,  and  while  the  title  under  these  circumstances  remains 
in  the  State,  the  land  can  be  appropriated  only  by  the  aid  of  further  legisla- 
tion." 

Also  in  the  later  case  of  Gosling  v.  Smith,  90  Ky..  169,  where  the  court 
said:  "The  languafiEe  quoted  precludes  necessity  of  concurrence  of  entry,  sur- 
vey and  patent  by  and  for  one  party  in  order  to  render  void  subsequent 
^ntry,  survey  or  patent  of  the  same  land  for  another,  but  in  express  terms 
makes  the  existence  of  either  sufficient." 

These  cases,  construing  the  statute,  if  indeed  it  needs  construction,  and  the 
proof  that  the  land  in  oontroversy  is  within  the  Amyz  patent,  precludes  ap- 
pellant's right  to  recover  under  the  patents  to  Howerton  &  McGlure,  as  by 
the  statute  they  are  void.  As  appellant  fails  to  show  title  or  right  to  reoovr, 
it  is  unnecessary  to  discuss  appellees'  title  or  right  of  possession. 

There  is  no  error  in  the  judgment,  and  the  same  is  affirmed. 

-Judge  O'Rear  not  sitting. 
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(Filed  March  6,   1902.) 

Bills  and  notes— Execution  of  bill  by  agent— Subrogation— The  fact  that 
^he  holder  of  a  bill  of  exchange  which  he  discovered  had  been  drawn  by  the 
maker  as  the  agent  for  another,  presented  the  paper  as  a  claim  against  the 
insolvent  estate  of  the  principal,  and  received  a  pro  rata  dividend  thereon, 
does  not  preclude  him  from  looking  for  the  balance  due  to  the  maker,  the 
presenting  of  the  bill  against  the  principal  being  merely  for  the  purpose  of 
having  himself  subrogated  to  the  rights  of  the  maker  against  the  estate  of 
his  principal. 

Harvey  Myers  and  Myers  &  Howard  for  appellant. 

Wright  &  Anderson  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

Thomas  B.  Youtsey  was  cashier  of  the  First  National  Bank  of  Newport ; 
the  appellee,  Phillips,  was  a  clerk  in  the  bank,  and  appellee  Anderson  was 
a  friend  of  said  Youtsey;  both  of  them  were  assisting  Youtsey  In  floatin|i< 
papers  secured  by  collateral  in  the  shape  of  stock  of  said  bank;  each  of  thero 
executed  his  separate  note,  payable  to  himself  respectively,  and  sold  the  notes 
to  brokers  in  Cincinnati,  O.,  the  notes  having  attached  to  them  the  collat- 
erals aforesaid.  The  appellant,  Hoffman,  purchased  both  of  the  notes. 
While  he  was  the  owner  of  the  notes,  and  before  their  maturity,  the  bank 
failed  and  the  stock  became  worthless.  It  is  claimed  that  appellant  learned 
after  the  failure,  and  after  he  became  owner  of  the  notes,  that  the  makers  of 
them  were  really  acting  as  accommodation  makers,  or  brokers  for  Youtsey, 
iind,  appellees  failing  to  make  proof  of  their  claim  against  Youtsey 's  estate, 
Youtsey  having  in  the  meantime  made  an  assignment  for  the  benefit  of  credi- 
tors, the  appellant  filed  his  claim  and  asked  to  be  subrogated  to  Whatever 
^laira  appellees  had  against  Youtsey,  and  on  his  petition  was  made  a  party 
%o  the  suit  to  settle  the  estate  of  Youtsey.     The  appellees  answered  the  cross 
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petition  of  Hofinian,  alleging  tbey  were  acting  merely  as  agents  of  Youtsey^ 
and  that  by  reason  thereof  they  were  relieved  from  liability  on  the  notes^ 
Hoffman  deumrred  to  these  answers,  which  raised  the  issue  of  law  that  wa& 
decided  by  the  lower  coort  in  favor  of  Phillips  and  Anderson,  and,  after  the 
issues  were  folly  made  np  and  proof  taken,  the  court  dismissed  appellant 'a 
p^dtion  as  to  Anderson  and  Phillips,  both  claims  being  consolidated  and 
lH*ftrd  together. 

It  is  the  contention  of  appellant  that  appellees  occupied  the  position  simply 
of  accoinmodation  makers  of  this  paper;  that  tbey  were  acting  for  the  ao^ 
commodatlon  of  Youtsey,  and  that  Youtsey  received  all  of  the  benefit  accru- 
iog  from  their  issuance  of  the  paper,  but  that  such  is  the  case  in  thouFanda, 
of  instances,  and  the  mere  fact  that  an  accommodation  maker  does  not  re^ 
Mive  any  of  the  benefits  of  the  paper  executed  does  not  relieve  him  from  lia- 
bility. It  is  not  charged  that  Phillips  and  Anderson  acted  as  agents  of 
Youtsey.  but  it  is  charged  that  they  executed  and  discounted  the  notes  for^ 
the  benefit  of  Youtsey  for  his  accommodation.  It  is  further  contended  for 
appellant  that  there  was  no  agency  on  the  part  of  Youtsey  to  appellees  ta 
sign  his  name  to  the  notes,  and  they  did  not  pretend  to  execute  the  notes  in 
the  name  of  Youtsey;  it  is  contended  that  appellees,  being  accommodation, 
makers,  they  are  bound  on  their  contract,  and,  under  the  proof  that  Youtsey 
is  also  bound,  that  appellant  was  entitled  to  avail  himself  off  the  equitabla 
doctrine  of  subrogation  to  the  claim  Phillips  and  Anderson  had  against  tho 
estate  of  Youtsey  and  nothing  more.  It  is  further  contended  for  appellant 
il>at  appellees  could  not  be  released  from  their  liability  to  him  on  account 
of  anything  that  he  did  in  seeking  to  collect  the  claim  of  Youtsey,  unless, 
raeb  action  bad  in  some  way  prejudiced  appellees,  which  it  is  conttnded 
has  not  been  done  In  this  case. 

It  is  contended  for  appellees  that  before  the  notes  matured  the  appellant 
kamed  the  true  nature  of  the  transaction,  and  after  their  maturity  he  el*  cted 
to  proceed  against  the  principal.  It  is  also  contended  that  the  reply  of  ap- 
pellant does  not  deny  the  agency  of  appellees,  nor  that  he  knew  all  of  tha 
facts  at  the  time  he  made  his  election  to  look  to  the  principal.  The  appeK 
lees  cite  and  rely  upon  the  case  of  Jones,  Ass'ee  v.  Johnson,  86  Ky.,  530« 
So  mooh  of  the  opinion  in  the  case  supra  as  affects  the  question  under  con- 
sideration refers  to  the  cross  petition  of  Emory's  Sons,  asserted  against  the 
Isank.  It  was  contended  that  the  bank  was  liable  to  them  for  $20,000,  the 
money  having  been  obtained  from  them  by  Dom,  cashier  of  the  bank,  for 
tbe  benefit  of  the  bank.  The  money  was  loaned  on  notes  of  Dorn,  with  the 
■took  of  the  bank  pledged  as  a  collateral,  and  without  any  knowledge  at  the 
time  that  the  money  bonowed  was  for  the  bank.  The  court,  after  consider- 
ing tbe  facts  in  the  oase,  said :  "It  is  argued,  however,  that  the  cross  plain- 
tiffs, Emory's  Sons,  had,  after  a  full  knowledge  of  the  transaction,  elected, 
to  proceed  against  Dorn,  or  his  estate,  for  the  payment  of  their  debt,  and  are 
DOW  precluded  from  looking  to  the  bank  (the  unknown  principal)  at  the 
time  the  loan  of  the  money  was  made  to  Dorn,  and  the  stock  of  the  tank 
pledged." 

Tbe  cross  action  of  Emory's  Sons  was  pending  against  the  bank  when  they 
presented  Dom's  notes  to  his  administrator  in  the  settlement  of  Dorn's  es^ 
tate.    Dorn  had  died  and  the  aotion  being  pending  for  a  distribution  of  tha 
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fiBdets  of  his  estate  between  bis  creditors,  tbe  Dotes  were  presented  and  proren 
>a8  claims,  and  tbe  pro  rata  of  a  few  cents  on  tbe  dollar  paid  to  and  received 
by  Emory's  Sons. 

Tbe  bank  bad  filed  tbe  notes  executed  by  Dorn  for  tbe  stock  pledged  to 
Emory's  Sons  as  claims  against  Dorn's  estate,  and  tbe  commissioner  report- 
ing that  tbe  stock  was  not  in  fact  purcbased  by  Dorn,  but  to  raise  money  for 
tbe  blink,  the  latter  or  its  assignee,  withdrew  tbe  notes  without  prejudice  to 
>any  claim  that  might  thereafter  be  asserted.  That  Dorn  was  liable  to 
Emory's  Sons  is  evident,  and  that  tbe  bank  was  also  liable  after  tbe  dls- 
tsovery  that  it  was  tbe  real  principal,  is  also  plain.  It  was  not,  however,  a 
joint  liability,  and  Emory's  Sons,  after  being  in  possession  of  all  tbe  facts, 
xsould  abandon  tbe  right  to  claim  against  tbe  bank  and  look  alone  to  Dorn. 
^he  contract  was  either  with  tbe  principal,  so  far  as  Emory's  Sons  was  con- 
xierned,  or  with  tbe  agent,  and  both  could  not  be  made  liable  in  a  joint  ac- 
tion. Dorn's  estate  was  insolvent,  and  known  to  be  such  by  tbe  creditors 
when  tbe  claim  of  Emory's  Sons  was  presented.  The  bank  was  also  known 
to  be  insolvent,  and  tbe  assets  of  both  combined  insufficient  to  pay  Emory's 
Sons  debt.  Tbe  actions  to  settle  tbe  affairs  of  tbe  bank  and  Dorn's  estate 
were  in  chancery  and  pending  in  the  same  court,  with  the  cross  action  of 
£mory's  Sons  pending  in  the  bank  case  to  make  tbe  bank  liable. 

Id  is  now  insisted  that  the  filing  of  the  notes  in  the  Dorn  suit,  and  collect- 
ing tbe  pro  rata,  was  a  conclusive  election  on  the  part  of  Emory's  Sons  to 
look  to  Dorn's  estate  for  tbe  money,  and  not  to  the  bank.  If  such  facts 
t)onstitute  in  law  an  election,  then  tbe  judgment  below  dismissing  tbe  claim 
x)f  Emory's  Sons  was  proper;  but  if  tbe  question  is  one  of  fact,  by  which  tbe 
intent  of  tbe  creditor  to  make  the  election  is  to  be  determined,  then  there 
was  no  such  election  as  precluded  Emory^s  Sons  from  looking  to  the  bank 
Tor  payment.  That  tbe  plaintiffs  in  tbe  cross  petition  had  elected  to  sue  tbe 
bank,  and  were  prosecuting  tbe  claim,  when  it  was  filed  in  tbe  case  against 
Dorn's  estate,  against  tbe  bank,  and  continued  to  prosecute  it,  is  conceded. 
The  assets  from  Dorn's  estate  scarcely  paid  the  cost  of  presenting  the  claim 
in  order  to  obtain  the  pro  rata,  and  under  such  circumstances  it  would  be 
unreasonable  to  hold  that  it  was  an  election  to  abandon  the  action  against 
tbe  principal,  and  look  alone  to  tbe  agent.  Story,  in  bis  work  on  Agency, 
^says  that  while  tbe  creditor  has  bis  election  to  sue,  either  in  a  distinct  and 
separate  action,  tbe  creditor  is  not  precluded  by  such  an  election  from  main- 
taining another  action  against  tbe  party  not  sued  unless  be  has  in  the  first 
action  obtained  a  complete  satisfaction  of  bis  ciaim.  (Story  on  Agency,  sec- 
tion 295.) 

While  tbe  doctrine  in  its  broad  statement  is  not  sustained  by  the  weight  of 
authorities,  the  general  rule  as  laid  down  by  Wharton  is  sustained  by  nearly 
all  tbe  authorities,  and  that  is:  "In  order  to  relieve  tbe  principal  there  must 
be  something  equivalent  to  an  election  not  to  charge  tbe  principal,  and 
whether  there  is  such  an  election  is  a  question  of  fact,  which  is  not  deter- 
mined by  charging  tbe  agent  after  knowledge  of  the  principal."  (Wharton 
t)n  Agency,  section  47S. ) 

Tbe  English  rule  is  that  "after  tbe  agent  has  been  sued  to  judgment,  the 
right  to  resort  to  the  principal  is  lost. "  (Priestley  v.  Fernie,  8  H.  A  C, 
«77.) 
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We  tblnk  the  undoubted  rule  is  that  wbes  if  tbe  creditor  diMOTere  the  prin* 
t)ipal,  and  witb  a  fall  knowledge  of  the  cirouixiBtaDoes  coDDeoted  with  the 
tmnsaotioD,  he  then  gives  the  sole  credit  to  tbe  ageDt,  or  proceeds  to  Jndg- 
naeDt  against  him,  it  is  equivalent  to  an  election  to  abandon  all  claim  against 
tbe  principal.  That  snch  facts  may  exist  as  would  preclude  tbe  creditor,  as  a 
matter  of  law,  from  proceeding  against  tbe  principal  is  not  doubted,  as  in  tbe 
«ase  given,  when  tbe  creditor,  with  a  full  knowledge  of  all  the  facts,  should 
«lect  to  sue  tbe  agent  to  Judgment,  nothing  else  appearing,  tbe  law  would 
say  that  it  was  an  election  to  look  to  tbe  one  sued  and  an  abandonment  of 
■all  claim  against  the  other. 

In  tbe  case  of  Curtis  v.  Williamson,  10  Law  Reports  Court  of  Queen's 
Bench,  67,  where  tbe  goods  were  purchased  in  the  name  of  Bowlton,  without 
disoloMng  bis  agency,  tbe  fact  of  tbe  agency  having  been  subsequently  dls- 
<oovered,  the  creditor,  Bowlton,  having  filed  a  petition  for  the  liquidation  of 
his  estate,  inclosed  his  claim  to  be  filed  for  payment  properly  proven.  His 
attorneys,  fearing  that  it  might  prejudice  tbe  claim  against  tbe  principal, 
telegraphed  to  the  commissioner  not  to  file  the  affidavit,  but  the  dispatch 
not  being  received  in  time,  the  claim  was  filed,  but  no  money  paid  on  it. 
After  this  was  done  proceedings  were  commenced  against  tbe  principal,  and 
tbe  defense  was  that  the  creditor  had  elected  to  proceed  against  tbe  agent. 
TThe  court  held  that  it  was  no  bar;  **tbat  tbe  creditor  bad  the  right  within 
a  reasonable  time  to  elect  to  proceed  against  tbe  principal  and  unless,  in  tbe 
meantime,  with  fall  knowledge  as  to  who  were  the  principals,  and  with  tbe 
full  power  of  choosing  between  them  and  tbe  agent,  they  bad  distinctly  and 
unquestionably  elected  to  treat  the  agent  alone  as  their  debtor,"  bis  right 
to  proceed  against  tbe  principal  bad  not  been  lost.  Tbe  court  further  said : 
*'In  general,  tbe  question  of  election  can  only  be  properly  dealt  witb  as  a 
queetion  of  fact  for  the  jury,  subject  to  tbe  direction  of  tbe  presiding  Judge.  '* 

In  Priestley  v.  Fenrie,  above,  where  the  party  bad  sued  the  agent  and  ob- 
tained Judgment,  nothing  else  appearing,  it  was  held  that  no  action  could 
be  maintained  against  tbe  principal. 

In  Calder  v.  Dobell,  6  Common  Pleas  British  Law  Reports,  486,  the  cred- 
itor bad  taken  tbe  note  of  the  agent,  where  thn  name  of  tbe  principal  had 
been  disclosed,  and  it  was  held  that  tbe  parol  circumstances  under  which 
tbe  contract  was  made  were  admissible,  and  tbe  taking  of  tbe  note  from  the 
agent  did  not  necessarily  amount  to  an  election  on  the  part  of  tbe  plaintifTs 
to  give  credit  to  the  agent  only.  In  Paige  v.  Stone,  10  Met.  (Mass.),  160, 
It  was  held  that  the  taking  of  tbe  note  of  the  agent  alone,  under  knowledge 
of  tbe  circumstances,  was  a  discharge  of  the  principal.  In  Calder  v.  Dobell, 
parol  evidence  was  admitted  to  explain  the  circumstances  under  which  the 
note  was  taken,  and  tbe  only  question  raised  in  that  case  was  as  to  the  ad- 
missibility of  that  character  of  testimony  when  attempting  to  charge  the 
principal.  No  such  question  was  raised  or  made  in  the  case  of  Paige  v. 
Stone,  that  case  having  been  decided  on  the  want  of  authority  by  tbe  agent 
to  execute  negotiable  paper  for  tbe  principal.  Tbe  doctrine  laid  down  in 
that  case  is,  however,  the  correct  rule.  If  the  creditor,  with  a  knowledge 
fit  tbe  facts  and  the  liability  of  tbe  principal  saw  proper  to  take  tbe  note  of 
tbe  agent,  tbe  principal  is  released.  Tbe  creditor  may  give  tbe  exclusive 
credit  to  the  one  or  the  other,  and  in  doing  so,  with  a  knowledge  of  all  the 
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faots,  be  must  look  to  the  one  to  whoin  he  has  given  the  orodit.  In  Ray- 
mond V.  Crown  &  Eagle  Mills,  2  Met.  (Mass.),  319,  the  creditor  proceeded  in 
the  lower  court  against  both  the  principal  and  the  agent,  and  when  it 
reached  the  Supreme  Court  the  writ  or  proceeding  was  dismissed  as  to  the 
agent.  The  principal  there  argued  that  as  the  creditor  bad  continued  to 
charge  the  agent  after  he  knew  the  liability  of  the  principal,  it  was  an  eleo- 
tiou  to  look  to  the  agent,  but  the  court  held  that  the  creditor  might  bav» 
erroneously  supposed  that  he  could  charge  botb  at  the  snme  time  in  the 
same  action,  and' it  was  clearly  open  to  any  reasonable  explanation  couMist- 
ent  with  the  purpose  of  relying  on  the  liability  of  the  principal  at  all  times 
after  their  liability  was  discovered ;  that  it  was  one  of  those  cases  where  the 
party,  intending  to  retain  all  his  legal  rights,  was  yet  uncertain  upon  whon^ 
the  legal  responsibility  might  be  fixed,  etc. 

In  the  case  before  us  an  election  had  been  made,  and  an  action  progress- 
ing, in  which  the  creditors  were  seeking  to  make  the  principal  liable,  and 
the  mere  fact  of  the  claim  and  allowance  to  them  in  the  distribution  of  the 
assets  of  the  insolvent  cashier  was  not  an  abandonment  of  the  action  against 
the  bank.  It  would  be  unreasonable  to  hold,  as  a  matter  of  law,  under- 
such  a  state  of  facts  as  exists  in  this  case,  that  the  right  to  pursue  the  prin- 
cipal was  lost  and  that  Emory's  Sons  intended  to  look  alone  to  Dorn's  estate 
for  their  money. 

The  judgment  below  is,  therefore,  affirmed,  except  as  to  the  complaint  of 
Emory's  Sons  on  their  cross  i)etition.  They  are  the  creditors  of  the  bank, 
and  its  assets  and  stock  must  pay  their  debt.  Some  of  the  stock  was  sold  or 
transferred  prior  to  the  bringing  of  this  cross  action.  Other  stockholders 
have  their  discharge  in  bankruptcy,  and  ihe  names  or  number  of  stockhold- 
ers required  to  contribute,  if  the  assets  on  hand  are  not  sufficient,  is  not 
ascertained  by  this  opinion.  The  amount  received  by  Emory's  Sons  from 
the  sale  of  the  stock  and  from  Dorn's  estate  must  be  credited  on  their  claim. 
The  case  is  remanded  on  the  cross  petition  of  Emory's  Sons  for  prooeedinga 
consistent  with  this  opinion.  (Thompson  v.  Davenport,  9  R.  &  C,  78; 
United  Society  of  Shakers  v.  Underwood,  9  Rush,  609;  Dunn's  Administra- 
tor V.  Klye's  Ex'or,  &c.,  14  Rush,  134.) 

It  will  be  seen  from  the  petition  of  appellant  that,  after  setting  out  the 
note  executed  by  appellee  Anderson,  of  date  the  21st  of  November,  1896.  It  la 
further  alleged  that  Anderson  had  no  property  subject  to  execution,  and  it 
is  also  alleged  that  the  stock  of  the  First  National  Rank  pledged  as  collateral 
was  of  no  value.  It  is  further  alleged  that  appellee  Anderson  executed,  en- 
dorsed and  delivered  said  note  for  the  accommodation,  benefit  and  behoof  of 
said  Youtsey,who  received  the  entire  proceeds  thereof ,  and,  though  Anderson 
is  to  that  extent  a  creditor  of  the  estate  of  Youtsey,  he  declined  to  make  claim 
against  Youtsey  for  the  amount  of  said  claim,  and  the  petitioner  prays  to  be 
subrogated  to  all  the  rights  of  the  said  Anderson  as  a  creditor  of  the  said 
Youtsey  to  the  extent  of  the  amount  of  said  notes  and  interest;  that  defend- 
ants, Samuel  E.  Anderson  and  T.  R.  Youtsey,  are  required  to  answer  herein, 
and  say  whether  or  not  said  note  was  executed  for  the  benefit  of  said  Youtsey » 
and  say  further  who  received  the  proceeds  thereof,  and  he  prays  for  judgment 
against  the  defendant?,  Anderson  and  Youtsey,  for  14,600,  with  interest  from 
the  aist  day  of  February,  1897,  until  paid,  and  that  he  be  paid  his  pro  rata  pro^ 
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pcntloB  of  the  estate  of  the  aBsigned  estate  of  T.  B.  Youteey,  and  prays  for  his 
oosfis  and  all  just  and  proper  relief.  A  similar  petition  was  filed  against  ap- 
pellee Phillips.  The  answer  of  Phillips  denies  that  he  declined  to  m^ake  claim 
against  Yoatsey  for  the  amount  of  said  note.  It  is  further  alleged  in  sub- 
ssanoe  that  in  the  execution  and  delivery  of  the  note  he  was  in  fact  not  a  prin- 
cipal party,  but  was  the  agent  of  Youtsey  only;  that  it  is  true,  as  stated  by 
Hoffman,  that  he  (Phillips)  executed,  endorsed  and  delivered  said  note  for  the 
accommodation,  benefit  and  behoof  of  raid  Youtsey,  who  received  all  the 
moDey  for  his  own  use  and  benefit.  It  is  further  alleged  that  on  blank  day  of 
January,  1897,  and  before  the  maturity  of  said  note,  and  before  the  filing  and 
praringof  the  same- in  this  case  by  appellant  as  a  claim  against  Youtsey  and 
a<;ainst  his  estate,  Hoffman  was  fully  informed  in  the  premises,  and  knew 
that  defendant  in  the  execution,  etc.,  of  said  note  acted  for  or  on  account  of 
iaid  Yootsey,  and  foifhis  accommodation,  benefit,etc.  ,and  that  this  defendant 
was  in  said  matter  the  agent  of  said  Youtsey  only,  and,  being  so  informed 
aod  so  knowing,  he  (Hoffman)  elected  to  file  said  note  as  a  claim  against 
Vooeaey  and  his  estate;  thac  with  a  full  knowledge  of  all  of  said  facts  he 
prosecuted  this  claim  in  the  case  so  that  judgment  against  Youtsey  in  his 
favor  was  duly  rendered  for  the  full  amount  of  said  note  with  interest,  and 
that  while  so  knowing,  he  received  from  the  estate  of  the  said  Youtsey,  in 
this  case,  the  sum  of  1137.05  as  and  for  a  partial  dividend,  wherefore  defend- 
aot  says  that  plaintiff  has,and  ought  to  have, no  cause  of  action  against  him 
Qpon  nid  note  or  in  any  manner  set  up.  The  answer  of  appellee  Anderson 
presents  substantially  a  similar  defense  to  that  of  Phillips.  The  appellant 
demurred  to  the  aforesaid  answers,  and,  without  waiving  same,  filedarep]y» 
in  which  it  Is  denied  that  at  the  time  of  the  execution  or  delivery  of  said 
ootes  mentioned  in  bis  pleadings  that  he  knew  either  Phillips  or  Anderson 
was  acting  as  agent  for  said  Youtsey ;  that  he  had  no  knowledge  or  informa- 
tion upon  that  subject  at  that  time,  and  did  nob  learn  the  facts  until  the 
fallons  of  the  First  National  Bank  of  Newport.  He  says  that  investigation 
and  inquiry  at  that  time  developed  the  facts  stated  in  his  former  pleading 
herein ;  he  says  he  purchased  said  notes  in  the  regular  course  of  business  in 
the  market  at  Cincinnati,  O.,  for  a  good  and  valuable  consideration  then 
aod  there  paid  by  him,  to  wit,  the  full  face  value  of  said  notes,  less  the  dis- 
count; that  they  were  so  purchased  by  him  before  their  maturity  and  that, 
QDder  the  laws  of  the  State  of  Ohio  in  force  then,  said  bills  and  notes  bad 
the  effect  of  bills  of  exchange,  and  were  in  fact  bills  of  exchange,  and  were 
Dot  subject  to  equitable  defenses.  The  court,  as  before  stated,  dismissed  ap- 
pellant's claim  as  against  Anderson  and  Phillips,  and  from  that  judgment 
this  appeal  is  prosecuted. 

That  the  claims  sued  upon  by  the  appellant  are  bills  of  exchange  seems  to 
be  admitted  and  is  undoubtedly  true,  whether  admitted  or  not.  It  will  be 
observed  that  appellant  claims  that  he  was  only  seeking  to  be  subrogated  to 
the  rights  of  the  appellees  as  against  Youtsey  so  far  as  the  prosecution  of  his 
claim  against  Youtsey  is  concerned.  It  is  clear  under  the  proof  in  this  case 
that  if  appellees  had  been  compelled  to  pay  appellant  the  debt  sued  on,  they 
would  have  been  entitled  to  recover  the  same  from  Youtsey,  hence  it  seems 
10  us  that  the  mere  fact  that  Hoffman  was  seeking  to  be  subrogated  to  their 
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rights  against  Youtsey  can  Dot  be  held  to  be  an  eieotlon  to  look  alone  to 
Yontsey  for  the  payment  of  the  debt  in  question.  We  deem  it  unnecessary 
to  determine  \v he ther  appellees  were  technically  what  is  understood  as  agents 
for  Youtsey.  or  whether  they  should  bu  held  to  be  the  obligors  in  the  aGoom- 
modation  paper  issued  for  the  sole  benefit  of  Youtsey.  We  do  not  understand 
the  decision  in  Jones,  Ass'ee  v.  Johnson,  &o.,  to  settle  this  case  for  appel- 
lees, though  it  appears  from  the  decision  that  Emory's  Sons,  after  a  full 
knowledjsre  of  the  transaction  had  with  Dorn,  elected  to  proceed  against  Dorn 
or  his  eKtate  for  payment  of  the  debt,  and  it  was  insisted  that,  therefore, 
they  were  precluded  from  looking  to  the  bank,  the  unknown  principal,  at 
the  time  loan  of  money  was  made  to  Dorn  and  the  bank  stock  pledged.  It 
will  be  seen  from  an  examination  of  the  case  supra  that  a  suit  was  pending 
in  the  same  court  in  equity  to  settle  the  affairs  of  the  bank,  and  also  one  to 
settle  the  estate  of  Dorn, and  that  Emory's  Sons  had  fll^d  their  claim  against 
Dorn's  estate  and  also  sought  to  recover  from,  or,  in  other  words,  also  filed 
their  clniin  against,  the  bank,  and  the  bank  insisted  that  presentation  and 
filing  of  the  claim  against  Dorn's  estate  and  receiving  a  pro  rata  therefrom 
precluded  a  recovery  against  it,  and  the  circuit  court  so  decided,  but  this 
court  reversed  the  judgment  and  held  that  the  prosecution  of  the  claim 
against  Dorn's  estate  did  not  bar  Emory's  Sons  right  to  recover  against  the 
bank. 

It  if:,  therefore,  manifest  that  the  case  supra  supports  the  contention  o 
appellant  rather  than  that  of  appellees.  After  a  careful  consideration  o 
this  ciise  we  are  of  opinion  that  the  prosecution  of  the  claim  of  appellant 
against  Youtsey  constitutes  no  defense  upon  the  part  of  appellees.  Any 
fium  collected  by  appellant  from  Youtsey  or  his  estate  should  be  credited 
upon  the  claim  sued  on,  and  a  judgment  entered  against  the  appellees  for 
the  residue.    ' 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  here- 
with. 


LOUISVILLE  &  NASHVILLE   R.  R.  CO.  v.  PENROD'S  ADM'R. 
(Filed  March  7,  1903— Not  to  be  reported.) 

1.  Railroads— Failure  to  give  signals— An  instruction  which  authorizes 
the  jury  to  find  for  the  plaintiff  in  an  action  for  damages  for  personal  injury 
if  they  believe  that  the  defendant  failed  to  give  reasonable  and  timely 
warnings  of  its  approach,  by  ringing  its  bell  or  sounding  its  whistle,  or  by 
''other  suitable  signals,"  is  not  prejudicial  to  defendant, but  rather  beneficial 
to  it. 

2.  Duty  to  make  customary  noises  aft-er  observing  the  peril  of  a  teamster — 
Those  in  oharse  of  a  train  have  the  right  to  make  the  usual  and  customary 
noises  and  proper  signals  incident  to  the  movement  of  the  train,  although 
they  may  see  and  know  the  perilous  position  of  a  teamster  by  the  side  of 
the  track,  if  it  is  necessary  for  the  protection  of  the  property  and  lives  In 
their  charge,  but  unless  it  is  reasonably  necessary  to  do  so  the  making  of 
such  noises  is  negligence. 

8.  Punitive  damages— It  was  proper  to  instruct  the  jury  as  to  punitive 
damages  in  an  action  for  damages  for  death  alleged  to  have  resulted  from 
defendant's  failure  to  give  signals  upon  approaching  a  orosslDg,  as  the  degree 
of  negligence  is  for  the  jury. 
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Gordon  &  Gordon,  £.  W.  Hinea  and  B.  D.  Warfleld  for  appellant. 
C.  J.  Waddill  for  apppellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Paynter. 

This  ia  the  second  appeal  in  this  case  (9*2  Ky.  Law  Rep.,  78).  On  the 
'former  appeal  the  court  held  that  under  the  petition  the  plaintiff,  if  en- 
titled to  recover  at  all,  could  only  do  so  because  there  was  negligence  in 
^ettluR  off  steam  or  blowing  the  whistle,  thus  causing  the  team  to  take 
trigbt  and  run  away.  It  held  that  the  petition  did  not  authorize  the  quee- 
lion  to  be  submitted  to  the  jury  as  to  whether  the  train  came  up  quietly, 
and  without  proper  signals  of  its  approach,  so  that  the  driver  was  without 
V  %rninK  of  the  danger:  but  held  that  on  the  return  of  the  case  an  amend- 
n  MDt  shonld  be  permitted  to  be  filed  embodying  such  averments.  The  plain- 
ts J  filfd  an  amendment,  in  which  it  is  averred  that,  in  addition  to  the 
n«<g]Jgfnc  act  set  forth  in  the  original  petition  and  amendment,  and  as  con- 
dtrreoc  acts  of  negligence,  the  defendant's  agents  and  servants  in  charge  of 
Uie  engioii  and  train  negligently  caused  the  same  to  tun  within  the  city 
and  to  approach  Broadway  street  crossing,  and  the  place  where  the  decedent 
and  bis  uam  were,  slowly.quietly,  noiselessly,  and  without  ringing  a  bell  or 
sounding  of  a  whistle,  and  without  giving  any  signal  or  warning  of  any 
kind ;  that  the  train  was  an  extra  freight,  coming  from  the  north  some  ten 
minuter  before  a  passenger  train  was  due  from  the  south;  that  it  came  in 
Qoexpectedly  and  not  on  schedule  time;  that  it  ran  through  the  city  with* 
oat  ringing  a  bell  or  sounding  the  whistle,  or  giving  any  signal  of  its  ap- 
proach; that  it  ran  to  Broadway  street  in  close  proximity  to  the  decedent 
and  bis  team,  with  steam  shut  off,  without  giving  any  warning  by  bell  or 
whiatle  or  otherwise;  that  it  stopped  near  the  decedent  and  his  team,  when 
A%  neceligently  sonnded  its  whistle  and  emitted  great  quantity  of  steam,  with 
the  knowledge  at  the  time,  and  prior  thereto,  on  defendant's  part  of  the 
presence  and  peril  of  tBe  decedent;  that  the  negligent  acts  stated  caused  the 
team  %o  take  fright  and  run  away,  whereby  the  plaintiff's  intestate  was  in- 
etantly  killed. 

Several  witnesses  were  introduced  who  did  not  testify  on  the  former  trial, 
whose  testimony  tended  to  support  the  averments  that  the  train  did  not 
icive  any  ftlgnal  or  warning  of  its  approach  to  the  city  or  at  the  station  or 
the  Broadway  street  crossing;  that  it  drew  up  near  to  Broadway  crossing, 
near  which  the  plaintiff's  intestate  was  unloading  coal  from  a  wagon  to 
^hicb  the  horses  were  attached ;  that  upon  stopping,  that  the  engine  gave 
tome  lond  whistles  and  let  off  a  great  quantity  of  steam  and  began  to  back, 
thas  canslng  the  horses  to  run  away.  There  was  some  testimony  tending 
to  show  that  some  of  those  in  charge  of  the  engine  were  looking  out  in  such 
a  waj  that  they  could  not  have  helped  seeing  the  position  of  the  decedent, 
-and,  therefore,  made  themselves  aware  of  his  perilous  position,  if  it  was  so. 

Under  the  instructions  of  the  court  the  Jury  was  not  authorized  to  find 
for  the  plaintiff  because  of  any  noise,  usual  or  unusual,  in  blowing  the 
whistle  or  in  letting  steam  escape.  The  court  gave  eight  instructions. 
lumbers  one  and  eight  on  motion  of  the  plaintiff,  two  and  four  on  its  own 
motion,  efaree,  five,  six  and  seven  on  motion  of  the  defendant.    Under  in- 
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BtruotioD  Dumber  one  the  jury  oould  only  find  against  defendant  If  It  be^ 
lleved  from  the  evidence  that  the  defendant  failed  to  give  reasonable  and 
timely  warning,  by  ringing  its  bell  or  sounding  its  whistle,  or  by  glTlofir 
other  suitable  signals  of  its  approaoh  to  the  Broadway  street  crossing,  aod 
that  if  the  death  of  Penrod' resulted  from  such  failure,  it  oould  not  so  find, 
if  he  knew  or  had  reason  to  know  of  the  train's  approach  to  the  crossing  in- 
time  to  have  saved  himself  by  the  exercise  of  ordinary  care  for  his  own 
safety.  It  is  urged  that  the  words  "other  suitable  signals"  should  not- 
have  been  in  the  instruction,  as  there  was  but  two  ways  to  give  warning  of 
the  train's  approach,  and  that  was  by  bell  or  whistle.  The  instruction  fol- 
lows the  language  of  the  former  opinion  with  reference  to  the  method  to  be- 
employed  by  those  in  charge  of  the  train  in  giving  warning  of  its  appoaoh. 
If  the  words  in  question  had  any  effect  one  way  or  the  other,  their  use  was- 
beneficial  to  the  defendant,  because  under  the  instruction,  if  the  train  gave- 
any  kind  of  suitable  signals,  whether  by  bell,  whistle  or  otherwise,  it  was 
not  guilty  of  negligence.  Number  two  is  criticised  because  it  is  claimed 
that  it  assumes  that  Penrod*s  peril  was  discovered  by  those  in  charge  of  the- 
train,  and  that  it  assumed  that  a  recovery  might  be  had  "if  any  person  on 
the  train  saw  Penrod's  peril."  It  is,  therefore,  criticised  because  ic  is. 
claimed  that  it  assumed  that  there  may  have  been  some  other  care  for  the 
safety  of  Penrod,  which  the  servants  of  the  train  might  have  used  in  addi- 
tion to  giving  the  signals  of  the  approaoh  of  the  train.  As  we  understand 
the  instruction,  there  is  no  assumption  of  fact  in  it.  The  facts  upon  which 
the  instruction  was  predicated  were  not  assumed,  but  the  question  as  to> 
whether  they  existed  was  submitted  to  the  Jury.  The  use  of  the  words 
"agents  or  servants  in  charge  of  the  train"  in  the  instruction  are  such  as 
are  usually  employed  in  Instructions  in  cases  like  the  one  under  considera- 
tion. These  words  were  used  in  the  instructions  which  the  court  gave  ods 
Its  own  motion,  and  where  substantially  used  when  necessary  in  the  instruc- 
tions offered  by  the  plaintiff  and  defendant. 

The  words  "defendant's  agents  and  servants"  are  used  in  number  five, 
given  on  motion  of  defendant.  When  the  court  said  in  the  instruction, 
"failed  to  give  any  signals  of  warning  of  its  approach,"  It  certainly  did  not- 
prejudice  the  rights  of  defendant,  because  the  jury  under  that  Instruction 
oould  not  have  found  that  the  defendant  was  guilty  of  negligence,  if  it  gave 
any  signals.  Over  the  objection  of  the  parties  the  court  gave  instruction 
number  four,  which  reads  as  follows:  "The  court  instructs  the  Jury  that 
defendant's  agents  or  servants  in  charge  of  the  train  had  the  right  to  make 
the  usual  and  customary  noises  and  proper  and  necessary  signals  incident  to 
the  movement  of  the  train,  and  if  the  jury  believes  from  the  evidence  that 
Bald  horses  took  fright,  which  caused  the  loss  of  Penrod 's  life,  by  the  acts  of 
defendant's  agents  or  servants,  in  blowing  the  whistle  or  causing  the  escape 
of  steam,  they  must  find  for  the  defendant  if  they  believe  from  the  evidence 
that  said  blowing  of  the  whistle  and  escape  of  steam  was  usual,  necessary 
and  proper,  in  the  handling  and  movement  of  the  train,  unless  they  further 
believe  that  said  agents  or  servants  at  the  time  saw  or  knew  the  perilous 
position  of  Penrod,  if  perilous,  and  had  reason  to  apprehend  that  injury 
would  result  to  him  if  such  noises  or  signals  were  made,  in  such  case  said 
•Ignals  and  escape  of  steam  was  improper  unless  same  was  then  necessary, or- 
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veasoxiably  oeoessarj,  for  the  proteotloD  of  the  property  and  lives  in  tbeir 
*t3barge. ' ' 

Before  instroctioD   number  foar   was  given  by  tbe  court  tbe  appellant 
-offered  a  series  of  instructions,  among  wblob  is  F.    It  reads  as  follovrs: 
^'Tbe  court  instructs  tbe  jury  tbat  tbe  defendant's  agents  or  servants  in 
*«barge  of  tbe  engine  bad  tbe  rigbt  to  make  tbe  usual  and  customary  noises 
-and  proper  and  necessary  signals  incident  to  tbe  movement  of  tbe  train,  and 
'  If  tbe  jury  believe  from  tbe  evidence  tbat  said  borses  took  frigbt,  ran  away, 
•and  tbereby  caused  tbe  deatb  of  Jobn  Penrod  by  tbe  acts  of  defendant's 
agents  or  servants  in  blowing  tbe  wbistle,  or  causing  tbe  escape  of  steam, 
^bey  must  find  for  tbe  defendant  if  tbey  believe  from  tbe  evidence  tbat  said 
blowing  of  tbe  wbistle  or  escape  of  steam  was  usual,  necessary  and  proper 
in  tbe  bandling  and  management  of  tbe  train,  unless  tbey  sbould  furtber 
ijelieve  from  tbe  evidence  tbat  said  agents  or  servants  at  tbe  time  saw,  or 
knew,  tbe  perilous  position  of  Penrod,  if  perilous,  and  bad  reason  to  appre- 
hend tbat  injury  would  result  to  bim  if  sucb  noises  or  signals  were  made; 
in  sucb  case  sucb  signals  and  escape  of  steam  was  improper,  unless  same 
was  necessary,  or  reasonably  necessary,  for  tbe  protection  of  tbe  property  and 
lives  In  tbeir  cbarge." 

Tbe  underscoring  is  ours,  and  wbicb  suggests  tbe  words  wbicb  are  used  in 
«bat  wbicb  are  not  used  in  tbe  otber.  Tbe  instructions  are  practically  tbe 
«ame.  Tbe  cbange  in  tbe  pbraseology  bad  not  invited  criticism  from  ooun- 
-ael  for  appellant.  Tbis  instr action  was  given  for  tbe  benefit  of  tbe  appel- 
lant, and  to  present  tbe  view  of  tbe  laW  wbicb  was  expressed  by  it  in 
Instruction  F.,  wbicb  it  offered.  In  it  tbe  court  told  tbe  jury  tbat  tbose  in 
^barge  of  tbe  train  bad  tbe  rigbt  to  make  tbe  usual  and  customary  noises 
-and  proper  and  necessary  signals  incident  to  the  movement  of  tbe  train,  and 
although  tbose  in  charge  of  tbe  train  may  have  seen  and  known  of  the  peril- 
ous position  of  Penrod,  and  bad  reason  to  apprehend  tbat  injury  would 
result  to  bim  if  sucb  noises  or  signals  were  made,  still  tbey  bad  tbe  right  to 
make  them  with  sucb  knowledge,if  it  was  necessary,or  reasonably  necessary, 
tor  tbe  protection  of  tbe  property  and  lives  in  tbeir  cbarge.  If  tbey  disoov- 
■ered  his  perilous  position,  and  bad  reason  to  apprehend  tbat  injury  would 
result  to  bim  if  such  noises  or  signals  were  made,  it  was  negligent  to  do  so 
Tinless  it  was  necessary,  or  reasonably  necessary,  for  tbe  protection  of  tbe 
property  and  lives  In  tbeir  charge.  This  is  tbe  law,  because  if  tbose  in 
obarge  of  tbe  train  sbould  discover  the  perilous  position  of  one  riding  or 
driving  a  frightened  horse,  and  then  would  unnecessarily  blow  tbe  whistle 
t)r  ring  the  bell,  and  thus  cause  it  to  run  away,  it  would  certainly  be  gross 
negligence  on  tbeir  part.  Tbis  was  the  idea  which  tbe  court  and  attorneys 
tor  appellant  bad  of  the  law  when  the  case  was  tried.  It  is  a  well-settled 
rule  tbat  although  tbe  court  may  have  given  an  erroneous  instruction,  sti.ll 
If  tbe  complaining  party  offered  one  of  the  same  import,  tbis  court  will  not 
reverse  the  case  because  of  the  erroneous  instruction.  (First  National  Bank 
T.  Oermania  Safety  Vault  &  Trust  Co.,  Jacob  Krieger's  Ass'ee,  23  Ky.  Law 
!Rep.,  — ;  Union  Central  Life  Insurance  Co.  v.  Hughes'  Adm'r,  29  Ky.  Law 
Bep.,  560.) 

Tbe  question  of  contributory  negligence  was  fully  submitted  by  instruc- 
Jtions  numbers  five  and  seven.    Instruction  number  7  was  given   by  reason 
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of  the  former  oplnioD  Id  this  case.  .  It  is  iDslsted  that  the  oourt  erred  izk' 
.giving  iostruotlons  autboriziDg  the  jury  to  award  punitive  damages.  Iiv 
response  to  this  we  quote  Eskridge  v.  Railroad  Co.,  89  Ky.,  867,  where  tb»- 
oourt  said  :  "It  is  the  policy  of  the  law,  as  has  been  often  held  by  this  court, 
to  test  the  duty  of  those  in  charge  of  a  railroad  train  to  give  timely  andL 
■ufflolent  warning  of  its  approach  to  the  crossing  of  a  public  road  as  Inw 
peratlve,  and  a  failure  to  perform  it  is  in  legal  contemplation  negligence, . 
the  degree  of  which  depends  upon  the  facts  and  circumstances  of  each  case,, 
to  be  determined  by  the  jury. " 

In  the  former  opinion  this  court  expressly  said  that  the  plaintiff  might . 
file  .an  amended  petition  containing  the  averments  alleging  the  grounds, 
upon  which  a  recovery  was  based  in  this  action.  The  pleading  and  proof* 
make  such  a  case  for  the  jury  as  this  court  said  should  be  submitted  to  it,, 
and  which  was  done.  .The  opinion  is  the  law  of  the  case,  whether  or  not  It. 
oorreotly  announced  the  rule  which  should  govern.  The  dootziBe  of  stare- 
deolsis  should  be  respected  in  this  as  in  other  cases.  When  the  facts  au- 
thorize the  submission  of  a  case  like  this  to  a  jury,  this  court  has  no  moie- 
right  to  say  what  the  verdict  should  be  than  the  jury  has  to  say  to  thia 
oourt  what  principles  of  law  should  be  applied  by  it  to  the  facts  submitttd. 
in  evidence.  The  only  seeming  qualification  to  this  general  principle  is. 
that  the  court  may  set  aside  the  verdict  when  it  is  flagrantly  against  tl^e- 
weight  of  the  evidence,  or  grant  ii  new  trial  where  the  verdict  is  so  ezcessi^&• 
as  to  indicate  it  was  given  as  a  result  of  passion  or  prejudice.  For  none  oC: 
these  reasons  can  we  say  that  the  appellant  is  entitled  to  a  new  trial. 

The  judgment  is  afQrmed. 
.  Whole  court  sitting. 

Judges  DuHelle  and  O'Rear  dissenting. 

Judge  O'Rear  delivered  the  following  dissenting  opinion  March  19,  1902: 

The  facts  in  this  case  as  shown  on  the  last  trial  are  substantially,  if  not- 
identically,  as  they  were  on  the  previous  trial  when  the  case  was  l)efore  us. 
here  on  appeal  and  decided.  (22  .Ky.  Law  Rep.,  73.)  The*  only  material* 
difference  in  the  record  now  and  then  is  that  the  pleadings  were  made  to- 
oonform  on  the  last  trial  to  the  proof  as  to  the  alleged  failure  of  the  train- 
men to  give  the  warning  of  the  approach  of  the  train.  In  the  former  opin- 
ion the  court  stated  that  the  facts  did  not  warrant  a  recovery.  The  prin- 
cipal facts  upon  which  this  statement  may  be  rested  are  that  the  driver  of~ 
the  wagon  who  was  killed  knew  that  his  team  was  unused  to  trains  and 
were  wild,  and  that  they  were  dangerous.  He  was  warned  especially  as  td- 
these  facts.  However,  on  this  occasion,  he  left  the  team  standing  unhitched, 
while  unloading  the  wagon,  and  in  such  close  proximity  to  the  train,  and 
within  a  few  minutes  of  the  time  when  he  knew  that  a  train  was  due,  as  to. 
amount  to  the  grossest  negligence,  and  but  for  which  it  is  inevitable  that- 
the  accident  resulting  in  his  death  would  not  have  occurred.  The  facta, 
being  the  same  upon  this  trial  as  upon  the  former  in  this  respect,  the  law 
of  course  not  having  since  been  changed,  the  verdict  is  not  sustained,  an<|. 
should  have  been  set  aside. 

Therefore,  I  dissent  from  the  majority  opinion. 

Judge  DuRelle  concurs. 
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LINGENFELSER  v.  HENRY  VOGT  MACHINE  CO. 
(Filed  March  11,  1902-Not  to  be  reported.) 
A.  E.  Cole  &  Son  for  appellant. 
W.  D.  Cochran  for  appellee. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

This  is  the  second  appeal  in  this  case.  The  opinion  upon  the  former  ap- 
peal, SS  Ky.  Law  Rep.,  38,  contains  a  full  statement  of  the  facts  out  of 
which  the  litigation  f(rew.  It  was  therein  held  that  appellee,  the  Henry 
Vogt  Machine  Co.,  were  entitled  to  subject  the  *'ice  plant"  to  the  payment 
of  their  debt,  but  the  claim  for  a  personal  judgment  against  appellant  was 
OTerraled.  Upon  the  return  of  the  case  to  the  lower  court  a  judgment  was 
entered  subjecting  the  property  to  appellee's  debt,  as  indicated  by  the  opin- 
ion. They  were  also  given  a  personal  judgment  against  the  appellant,  and 
from  this  part  of  the  judgment  this  appeal  is  prosecuted.  Even  if  it  be  con- 
ceded that  the  question  is  not  res  adjudioata,  we  perceive  no  reason  for 
changing  the  conclusion  reached  upon  the  former  appeal. 

The  personal  judgment  was  erroneous  and  is  reversed  and  the  cause  re- 
Danded  for  proceedings  consistent  herewith. 
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MUTUAL  LIFE  INSURANCE  CO.  OF  KENTUCKY  v.    RODD.  &c. 

(Filed  March  13,  1902— Not  to  be  reported.) 

1.  Bills  and  notes— Non negotiable  bonds— Bonds  executed  to  the  payee  as 
"trustee/'  or  bearer,  do  not  stand  upon  the  footing  of  billsof  ezcharge,  and 
aoy  defense  which  the  maker  could  hnve  made  to  a  recovery  on  the  bonds  at 
tbesQit  of  the  i>ayee  can  be  made  by  him  in  an  action  by  an  assignee. 

2.  Authority  of  trustee  to  pledge— Such  bonds  by  their  form  are  notice  to 
Aoyone  to  whom  the  trustee,  payee,  offered  to  pledge  them  for  its  own  debt 
that  the  trustee  was  simply  holding  them  in  trust  for  some  one  else,  with 
the  right  to  sell;  but  the  right  to  Fell  did  not  carry  with  it  the  right  to 
ptedge  the  honds  to  Fecure  trustee's  rerscnal  indebtedness. 

3.  Sobrititnti on— Where  the  maker  did  not  owe  the  payee  anything,  it  had 
no  rights  against  such  maker  to  which  its  assignee  to  the  bonds  could  be  sub- 
stituted. 

4-  Estoppel — Where  the  maker  of  the  bonds  stated  to  one  of  the  trustee's 
pledgees  that  the  trustee  had  settled  with  him  in  full,  and  that  he  owed  the 
oafistanding  bonds,  in  an  action  by  such  pledgee  on  the  bonds  the  maker  is 
(Stopped   to  deny  the  trustee's  authority  to  pledge  the  bonds. 

C.  B.  Seymour  and  B.  Q.  Williams  for  Bodd. 

Gordon  &  Gordon  for  Insurance  Co. 

Barnett  &  Barnett  for  Banking  Co. 

F.  T.  Fox  for  Weir. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Paynter. 
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William  TVeir  desired  to  raise  $6,000.  He  executed  and  delivered  t-o  the 
KeDtuoky  Trust  Go.  bis  ten  bonds  for  $500  eacb,  payable  to  tbe  Kentucky 
Tr.ust  Co..  trustee,  or  bearer.  To  secure  tbelr  payment  he  executed  a  mort- 
{^age  on  certain  real  estate.  The  bonds  were  to  be  sold;  $3,500  of  tbelr 
proceeds  were  to  be  applied  by  tbe  trust  company  to  tbe  payment  of  the  pre- 
existing mortgage,  and  the  balance  was  to  be  paid  to  Weir.  Instead  of  sell- 
ing all  of  the  bonds,  the  trust  company  pledged  four  of  them  to  the  Mutual 
Life  Insurance  Co.  to  secure  its  debt.  One  of  the  bonds  was  pledged  to  the 
LouisTille  Banking  Co.  by  tbe  trust  company  to  secure  a  debt  which  it 
owed  the  bank;  three  of  tbe  bonds  were  sold  to  the  appellant  Rodd  for 
which  he  paid;  two  of  tbe  bonds  were  returned  to  the  maker  and  were  not 
disposed  of.  The  pledge  of  the  four  bonds  to  the  insurance  company  was 
without  tbe  knowledge  or  consent  of  Weir.  The  only  bonds  disposed  of  ao> 
oording  to  the  design  of  their  issuance,  were  those  which  were  purchased 
by  Rodd.  The  trust  company  and  Weir  agreed  that  $9,500  of  the  bonds  should 
be  cancelled,  and  such  an  entry  was  made  upon  its  books,  although  the  bonds 
were  not  surrendered  to  Weir.  He  having  confidence  in  the  trust  company, 
did  not  realize  the  importance  of  having  the  bonds  returned  to  him.  The 
trust  company  did  not  pay  ofif  the  pre-existing  lien,  and  so  the  property  was 
sold  to  pay  the  mortgage  debt ;  after  first  applying  the  proceeds  to  paying 
the  prior  mortgage,  about  $1,600  was  left.  The  insurance  company  claims 
that  it  should  participate  in  the  distribution,  because  it  holds  four  of  the 
bonds  as  stated.  The  bank. insists  that  the  fund  should  be  prorated  between 
it  and  Rodd.  Rodd  claims  that  his  debt  should  be  first  paid  out  of  the 
fund.    These  are  the  questions  which  are  here  for  our  determination. 

Bonds  of  the  character  of  the  ones  in  question  do  not  stand  upon  a  footing 
of  bills  of  exchange  under  our  statute.  Any  defense  which  Weir  could  have 
made  to  a  recovery  on  the  bonds  at  the  suit  of  payee  can  be  made  by  him 
In  action  by  an  assignee.  (Louisville  Insurance  Co.  v.  Hoffman  ;  Schnabel 
V.  German  American  Title  Co.,  &c..  21  Ky.  Law  Rep.,  1068.)  Of  course 
this  doctrine  does  not  prevent  an  assignee  from  relying  upon  an  estoppel. 
The  bonds  were  executed  and  delivered  to  be  sold,  not  to  be  pledged. 
They  show  upon  their  face  that  they  were  made  payable  to  the  trust 
company,  trustee,  or  bearer.  This  was  a  notice  to  any  one  to  whom 
the  trust  company  offered  to  pledge  them  for  its  own  debt  that  they 
were  simply  holding  them  in  trust  for  some  one  else,  with  apparent  author- 
ity to  sell  them.  The  right  to  'sell  the  bonds  did  not  carry  with  it  the  right 
to  pledge  them  for  its  own  benefit.  (Meachem  on  Agency,  994 :  First  Na- 
tional Bank  of  Louisville  v.  Boyce,  78  Ky.,  42. )  It  follows  that  the  Mutual 
Life  Insurance  Co.  did  not  acquire  any  rights  to  the  bonds  which  were 
pledged  to  it  by  the  trust  company;  and,  therefore,  it  is  not  entitled  to  share 
in  the  distribution  of  the  fund.  Weir  did  not  owe  the  trust  company  any- 
thing, therefore,  it  had  no  rights  against  Weir  to  which  the  insurance  com- 
pany could  be  substituted.  For  this  reason  the  case  can  not  be  brought 
within  the  rule  of  the  Boyce  case,  in  which  the  court  held  that  where  a 
factor  pledged  the  property  of  his  principal,  without  right,  the  amount 
sought  to  be  recovered  of  an  innocent  pledgee  by  the  consignor  must  be  re- 
duced by  the  sum  due  from  him  to  tbe  factor.  The  fact  that  the  trust  com- 
pany credited    Weir  with  $1,600  before  the  bonds  were   sold  to  Rodd  will  not 
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bave  the  effect  of  glvlDg  the  iDsuraooe  oompany  the  right  to  participate  in 
^e  distribution  of  the  fund  on  aooouot  of  the  bonds  which  it  holds.  It  ao- 
^laiied  no  interest  whatever  in  the  bonds  for  the  reason  that  the  trust  com- 
pany had  no  right  to  pledge  them  for  its  own  debt.  The  Louisville  Banking 
€o.  woold  stand  in  the  same  position  as  the  insurance  company,  except  for 
the  estoppel  upon  which  it  relies.  Before  it  accepted  the  bond  as  collateral 
'00  the  debt  of  the  trust  company  Weir  wrote  a  letter  to  it  as  follows,  to  wit : 
*'ln  ezplanation  of  a  statement  which  I  made  to  you  some  weeks  ago,  and 
in  jnstioe  to  the  Kentucky  Trust  Go.  of  Louisville,  I  desire  to  say  to  you 
that  the  said  trust  company  settled  with  me  in  full  for  the  whole  issue  of 
my  bonds  to  them,  of  date  March  16,  1896,  being  ten  bonds  of  1600  each,  by 
passing  over  to  me  |2,600  of  these  bonds,  which  I  have  since  disposed  of,  by 
•cancelling  and  surrendering  to  me  |1,000  of  these  bonds,  and  by  paying  me 
io  full  for  il,600  of  the  said  bonds.  I  have  no  claim  whatever  on  the  Ken- 
tucky Traat  Co.  on  account  of  the  said  bonds,  and  I  owe  the  whole  out- 
standing issue." 

It  appears  from  this  letter  that  Weir  stated  that  the  trust  company  had 
turned  orver  to  him  bonds  to  the  amount  of  |S,600;  that  he  owed  the  out- 
etanding  issue,  which  was  shown  by  the  letter  to  be  11,600.  It  appears  from 
the  testimony  that  the  bank  had  one  of  these  bonds  In  its  possession,  al- 
though It  was  not  then  pledged  to  it.  It  had  the  right  to  presume  It  was 
ene  of  the  three  outstanding  bonds  for  which  the  trust  company  had  paid 
him.  It  was  equivalent  to  a  declaration  by  Weir  to  the  bank  that  the  trust 
company  bad  bought  and  paid  for  the  bond,  consequently  had  the  right  to 
do  whatever  it  chose  with  it.  Although  the  trust  company  orisinally  did 
not  have  the  right  to  pledge  the  bond,  still  Weir  assured  the  bank  that  it 
had  bought  it  and  then  owned  it.  It  had  the  same  right  to  buy  the  bond  as 
any  other  purchaser  in  the  market.  We  must  conclude  that  Weir  Is  now 
estopped  to  deny  the  bank's  right  to  the  bond,  as  the  bank  has  the  right  to 
anert  It  as  against  Weir,  and  likewise  has  the  right  to  part  of  the  proceeds 
•of  the  property  which  was  subject  to  Its  payment.  The  court  properly  held 
that  the  fund  should  be  prorated  on  the  debt  of  Rodd  and  that  of  the  bank. 

The  judgment  is  affirmed  on  both  appeals. 


£TNA  LIFE  INSURANCE  CO.  OP  HARTFORD  v.  HARTLEY. 
(Filed  March  18,  1903— Not  to  be  reported. ) 

1.  Life  Insurance— Waiver  by  agent— The  agent  of  an  Insurance  company, 
who  is  ostensibly  in  ohargeof  its  business  in  the  locality  in  which  the  Insured 
lives,  who  by  his  conduct  and  course  of  dealings  on  behalf  of  the  company 
indooes  one  of  the  insurers  customers  to  believe  that  a  strict  compliance 
with  the  terms  of  his  contract  as  to  time  or  place  of  payment  will  not  be  re- 
quired to  be  complied  with,  such  conduct  will  amount  to  a  waiver  of  that  pro- 
vision of  the  policy. 

9.  Instruction— In  an  action  by  the  beneficiary  in  an  insurance  policy, 
where  the  last  premium  had  not  been  paid  by  reason  of  the  illness  of  Insured, 
tnit  had  been  tendered  within  a  reasonable  time  after  it  was  due  by  the  bene- 
fciary,  it  was  proper  to  instruct  the  jury  that  if  the  insured  believed,  or  had 
veasonable  grounds   to  believe,  from  the  representations  of  the  company's 
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agent  that  a  strict  ooinpllanoe  with  the  terms  of  the  policy  would  bewalved^ 
and  that  n  premium  due  March  10  would  be  accepted  within  a  n'asonabl» 
time  thereafter  and  the  policy  kept  in  force,  and  that  the  insured  would  have^ 
paid  the  premium  within  a  reasonable  time  after  it  became  due,  and  the- 
same  was  thereafter  tendered  to  the  company,  they  should  find  for  the  bene- 
ficiary the  full  amount  of  the  policy,  was  proper. 

8.  Extended  insurance— Where  an  insurance  company  elected  to  credit  the- 
dividends  upon  the  premium  due  upon  the  policy,  as  shown  by  the  company's- 
letter  to  the  insured  after  the  premium  was  due.  the  policy  continued  in 
force  for  the  length  of  time  that  the  dividend  paid  the  premium  on  the* 
policy. 

Hobt.  W.  Owens  for  appellant. 

John  McChord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  .Tudge  O'Rear. 

On  March  10,  18Q8,  appellant  issued  to  Melbourn  W.  Hartley,  husband  of 
appellee,  its  policy  of  insurance  upon  his  life.  The  policy  contract  waa 
what  is  termed  ''a  participating,  limited  fifteen-year  endowment  policy. " 
It  provided  for  the  payment  by  the  insured  of  an  annual  premium  of  1138.40 
for  the  term  of  ten  years.  It  provided,  among  other  things,  that  when  the- 
premiums  had  been  paid  as  they  became  due  for  two  years  or  more,  and  de^ 
fault  thereafter  occurred  in  the  payment  of  any  premium,  a  paid  up  non- 
participating  stock  policy  would  be  issued  in  accordance  with  the  printedi 
table  contained  in  the  policy,  provided  the  policy  was  surrendered  and  re- 
turned to  the  company,  and  application  made  for  said  paid-up  policy  within 
twelve  months  from  the  time  of  the  first  default  in  the  payment  of  pre> 
mium;  otherwise  the  policy  was  to  become  void,  except  that  after  the  pay-- 
ment  of  two  entire  premiums  the  legal  reserve  at  the  end  of  the  last  com- 
pleted policy  year,  calculated  according  to  the  Actuaries'  Table  of  Martality- 
and  4  per  cent,  interest,  should  not  be  forfeited  to  said  company,  but  the- 
same  should  be  due  and  payable  in  ninety  days  after  satisfactory  proof  of 
the  death  of  the  said  insured,  etc.  It  also  contained  this  provision:  "Sec-^ 
tion  9.  As  long  as  this  policy  shall  continue  in  force  for  the  full  amount 
hereof,  it  shall  be  entitled  to  share  in  the  surplus  earnings  of  the  pnrtici- 
pating  department  of  said  company :  and  the  amount  of  surplus  payable- 
under  this  policy,  as  determined  by  the  directors  of  said  company,  shall  be- 
conclusive,  and  the  same  shall  be  accepted  by  the  insured,  and  by  every  per- 
son interested  in  this  policy." 

The  premiums  were  due  on  the  10th  day  of  March,  each  year.  The  insured 
paid  two  full  annual  premiums  on  the  policy.  On  the  7th  day  of  March,  after- 
he  had  made  provision  for  the  payment  of  the  premium  maturing  on  the  10th. 
by  supplying  himself  wir-h  sufficient  funds  for  that  purpose,  and  which  he- 
had  set  apart,  it  seems,  by  his  determination  to  pay  the  premium  when  du*^*. 
he  was  taken  suddenly  and  violently  ill,  incapacitating  him  from  attending- 
to  business.  It  seems  that  he  was  probably  unconscious  for  most  of  the  time,, 
if  not  all  of  it,  after  the  illness  began.  He  died  the  25th  day  of  March.  ThA- 
premium  due  on  the  10th  not  having  been  paid,  a  short  while  thereafter,  anct 
within  sixty  days,  the  widow,  who  was  the  beneficiary  of  the  policy,  t<n« 
dered  the  amount  of  the  premium,  which  was  refused  by  the  company.    They 
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denied  all  liability  under  the  policy,  ezoept  tbey  admit  that  under  the  third 
olause  they  were  liable  to  the  beneficiary  in  the  sum  of  $241,  beinff  the 
amount  of  the  ]efi;a]  reserve  at  the  end  of  the  year  1900,  aocordinR  to  the 
AotUBries'  Table  of  Mortality  and  4  per  cent,  interest.  Appellee  brought 
this  suit  to  recover  $1,600,  the  sum  insured.  Whereupon  appellant  tendered 
the  1241  in  full  satisfaction  of  its  liability.  . 

The  verdict  was  against  the  company  for  the  total  amouut.  On  the  19bb 
day  of  March,  which,  H  will  be  observed,  was  between  the  date  when  the 
premium  was  due  and  of  the  death  of  the  insured,  appellant's  general  agent 
at  Louisville,  Ky.,  wrote  the  insured  as  follows: 

"Tour  policy.  No.  36,10i3,  due  March  10,  remains  unpaid.  We  think  this 
must  be  an  oversight  on  your  part,  and  write  to  say  that  you  can  revive  thia 
policy  by  signing  the  enclosed  health  certificate  and  remitting  the  amount 
of  cash  due.  You  will  observe  that  your  premium  has  already  been  reduced 
from  1128.40  to  $122.76.    Please  let  us  hear  from  you  and  oblige, 

••Yours  truly, 

'*JOHN  C.  DAVIDSON. 

"General  Agent.'* 

This  letter  was  received  by  the  insured,  but  while  he  was  in  an  uncon^ 
BOious  state. 

In  the  course  of  the  trial  evidence  was  admitted  to  show  the  mental  con-^ 
dition  and  physical  disability  of  the  insured  to  kno^  or  to  act  upon  hia 
rights  with  reference  to  this  policy  during  the  time  from  the  7th  of  March  to- 
the  2oth.  It  is  stated  that  this  evidence  was  introduced  for  the  purpose  of 
excusing  the  prompt  payment  of  the  premiums  as  they  matured.  Such, 
however,  could  not  have  been  the  purpose  of  the  trial  court,  for  in  its  in- 
structions to  the  jury  it  does  not  ascribe  to  this  evidence  any  such  vlrtne. 
We  are  of  opinion  that  it  was  properly  admissible,  not  as  a  legal  e:ccuse  for- 
the  nonpayment  of  premiums  promptly  as  they 'matured,  but  as  evidence  of 
the  fact  that  the  insured  had  not  elected  to  suffer  his  policy  to  lapse.  It  was: 
also  to  rebut  any  inference  to  that  effect  that  might  be  drawn  from  the  fact 
of  bis  not  paying  the  premiums  promptly  when  due.  The  evidence  was  also. 
admissible  in  view  of  tbe  course  of  business  of  this  company,  as  set  out  in 
the  evidence  in  this  case,  to  allow  its  members  an  indulgence  from  thirty  to- 
sixty  days  after  premiums  matured  within  which  to  make  payments  upon- 
them,  indulgence  being  granted  upon  such  conditions  as  tbe  present  inability- 
of  the  insured  to  promptly  meet  his  premium;  all  of  which  is  pleaded  and 
relied  upon. 

Evidence  was  also  admitted  that  during  the  negotiations  with  tbe  insured^ 
by  appellant's  agent,  resulting  in  tbe  contract  sued  on,  tbe  agent  frequently- 
represented  to  the  insured  that  if  he  could  not  meet  his  premiums  promptly 
when  due,  the  company  would  grant,  and  that  it  always  granted,  from  thirty- 
to  sixty  days  of  grace;  that  this  would  be  one  of  the  privileges,  and  was  one- 
of  the  reasons,  affording  a  special  inducement  to  insure  in  that  company. 
Appellant  strenaously  objects  to  this  testimony  upon  the  ground  that  it 
tended  to  vary  the  written  .terms  of  the  contract.  If  it  had,  or  reasonably- 
oould  have  had,  such  an  influence  in  the  case,  it  would  unquestionably,  in- 
cur opinion,  have  been  irrelevant.  But  such  was  not  the  purpose  of  the- 
evidenoe.    The  allegation  in  the  petition  was,  and  the  evident  effort  of  th& 
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beneflc4ary  in  tbe  suit  was,  to  show  that  this  company  bad  a  custom  or  oonrse 
of  dealing  witb  its  customers  by  which  it  habitually  granted  from  thirty  to 
«izty  days  of  grace  In  payment  of  premiums  with  the  same  effect  as  if  paid 
when  due;  that  this  custom  was  known  to  the  insured,  and  that  he  relied 
«nd  acted  upon  it  in  his  dealings  with  the  company,  and  that  the  beneficiary 
did  also.  It  was  furthermore  shown  that  after  the  issual  of  this  policy  tbe 
•agent  of  the  company  having  charge  of  the  business  of  soliciting  policies  for 
it,  and  the  one  who  actually  procured  tbe  contract  in  this  case,  assured  tbe 
insured  that  the  company  would  give  him  grace  of  thirty  to  sixty  days 
within  which  to  pay  the  premium  if  he  was  unable  to  meet  it  when  due.  It 
appears,  too,  that  in  fact  such  was  tbe  policy  of  the  company,  but  there  was 
the  further  provision  that  if  the  extension  was  desired  without  a  health 
-certificate,  tbe  insured  must  execute  his  note  for  the  amount  of  the  premium 
■on  or  before  the  day  the  premium  was  due,  or,  if  he  allowed  the  premium  to 
run  overdue,  tben  he  must  tender  with  the  note  or  the  payment  of  the  pre- 
mium a  certificate  of  his  good  health.  These  conditions,  however,  do  not 
appear  to  have  been  brought  to  the  attention  of  the  insured.  The  agent  of 
appellant  company  evidently  undertook  to  state  the  company's  custom  or 
■cour.se  of  business  with  its  customers  to  the  insured  for  his  guidance  in  mak- 
ing payment  of  premiums,  and  it  would  appear  that  the  making  of  thia 
statement  was  within  his  apparent  powers  as  agent,  if  not  his  real  ones.  He 
neglected  merely  to>state  one  of  the  conditions  of  the  provision. 

It  st'tims  to  be  well  settled,  or  ought  to  be,  that  the  agent  of  an  insuranoe 
company  who  solicits  insurance,  takes  tbe  application,  receives  tbe  premium 
and  delivers  the  policy,  may  by  bis  conduct  and  acts  bind  his  company  by 
way  of  waiver  of  a  forfeiture.  (Phoenix  Ins.  Co.  v.  Spiers  &  Thomas,  87 
Ky.,  297;  Ins.  Co.  v.  Wilkinson,  18  Wall.,  223.) 

Tbe  courts  are  eager  to  seize  upon  any  reasonable  excuse  to  avoid  an  en- 
torcement  of  such  barsb  provisions  of  insurance  policies  as  provide  for  their 
forfeiture,  therefore,  when  tbe  agent  of  the  insurer,  tbe  one  ostensibly 
having  charge  of  its  business  in  tbe  locality  where  tbe  insured  lives,  by  his 
conduct  and  course  of  dealing  on  behalf  of  his  principal,  induces  one  of  the 
insurer's  customers  to  believe  that  a  strict  compliance  with  the  terms  of  his 
•contract  as  to  time  or  place  of  payment  will  not  be  required  to  be  complied 
witb,  it  will  amount  to  a  waiver  of  that  provision  of  the  policy.  (Kentucky 
'Graingers  Mut.  Benefit  Society  v.  McGregor,  7  Ky.  Law  Bep.,  760;  Mudd 
V.  German  Ins.  Co.,  22  Ky.  Law  Bep.,  308.) 

These  facts,  in  our  opinion,  justified  the  instruction  given  to  tbe  jury, 
that  if  they  believed  from  tbe  evidence  that  the  defendant,  by  its  agent  or 
agents,  acting  within  the  apparent  pcope  of  his  or  their  authority  in  tbe 
•conduct  of  defendant's  business,  and  by  its  acts  or  declarations  to  or  with 
the  insured,  or  by  its  dealings  or  conr^uot  with  the  insured,  induced  the  in- 
sured, a  reasonable  and  prudent  man,  to  believe,  and  he  did  believe,  that  a 
strict  compliance  with  the  terms  of  the  policy  would  be  waived,  and  that 
tbe  premium  due  on  the  policy  March  10,  1900,  would  be  accepted  by  the 
•company  within  a  reasonable  time  thereafter  and  the  policy  kept  In  foroei 
«ud  that  the  Insured  would  have  paid  the  premium  within  a  reasonable  time 
after  due,  and  tbe  same  was  thereafter  offered  or  tendered  to  the  defendant 
by  plaintiff,  they  should  find  for  her  the  full  amount  of  the  policy,  less  tbe 
premium  tendered. 
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From  tbe  letter  written  by  the  oompany'B  general  agent  to  the  insured  on 
the  19th  day  of  Maroh  it  will  be  obserred  that  the  company  had  reduced  the 
premium  from  $188.40  to  91S2.76.  This  difierenoe  of  15.65  is  shown  by  the 
proof  to  have  been  tbe  amount  of  the  surplus  earnings  aoorued  on  the  policy 
before  the  10th  day  of  Maroh,  1000.  and  which  had  been  declared  by  the  board 
of  directors  to  be  this  policy  *8  proportion  of  such  earnings.  Tbe  proof  dis^ 
closes  that  the  board  of  directors  of  the  company  met  on  the  17th  day  of  Feb- 
niary,  and  declared  a  dividend  out  of  the  surplus  earnings  of  policies  theiv 
in  full  force,  and  apportioned  this  surplus  in  dividends  among  the  pollciea 
thea  in  force  and  contributing  thereto.  This  policy  was  then  in  full  force, 
having  been  paid  up  on  the  10th  of  the  succeeding  month. 

Tlie  company  seeks  to  avoid  the  effect  of  this  dividend,  and  the  fact  of  it, 
too,  io  Car  as  this  policy  is  concerned,  by  a  proviso  in   the  resolution  de- 
claring the  dividend  that  it  should  go  only  to  those  policies  that  were  con- 
tioued  in  force  thereafter.    We  are  of  opinion  that  the  board  of  directors  bad 
Dot  authority  to  impose  any  such  condition  upon  their  action  in  declaring 
the  dividend.     It  is  true  section  0  of  the  policy  provides  *'tbat  the  amount 
o(  surplus  payable  under  this  poHoy,  as  determined  by  the  board  of  dirpctora 
of  laid  company,  shall  be  conclusive,  and  the  same  shall  be  accepted  by  the 
ioaared  and  by  every  person  interested  in  this  policy."    This,  however,  has 
reference  only  to  the  amount  of  surpltis  payable  under  this  policy,  not  to 
tbe  fact  that  surplus  is  due  under  it,  nor  as  to  any  condition  other  than  is 
imposed  in  the  face  of  the  policy  upon  which  the  surplus  should  be  distrib- 
uted.   The  only  condition  named  in  the  policy  is   that  tbe  policy  should  be 
Id  fall  force  for  the  full  amount  thereof.    The  insurer  could  not  add  the 
condition  that  the  insured  should  renew  his  policy  by  paying  the  nc^xt  in- 
stallment to  become  due  before  it  would  allow  him  to  participate  in  the  8ur- 
plos already  earned  by  the  class  to  which  his  policy  belonged;  nor  could  it 
have  imposed  a  condition  that  this  surplus  would  not  be  allowed  unlet-fl  the 
ioiured  paid  all  the  premiums  that  might  accrue  under  the  policy  and  the 
Ijuoied  outlived  the   tontine  period,  therefore,  we  conclude  the  insurance 
company  owed  the  insured  on  the  10th  day  of  March  the  sum  of  $5.65.    This 
nim  the  insurer  could  have  paid  direct  to  the  insured,  or,  if  it  chose  to  do 
•0,  it  might  credit  it  upon  his  premium  that  day  due.    It  had  elected  to 
credit  it  upon  tbe  premium,  and  while  undoubtedly  it  could  not  have  been 
compelled  to  have  accepted  less  than  the  full  annual  premium  in  order  to 
continue  the  policy  in  force,  and  while  it  could  not  have  been  compelled  to 
have  applied  this  dividend  upon  the  premium,  yet  having  elected  to  do  so, 
and  having  actually  done  so,  as  is  shown  by  its  letter  to  the  assured,  dated 
the  19tb  day  of  March,  we  conclude  that  it  could  not,  during  the  time  that 
nim  paid  the  premium  on  the  policy,  declare  it  to  be  forfeited  for  nonpay- 
ment of  premium.     Five  dollars  and  sixty-five  cents  overpaid  by  a  few  cents 
the  premium  upon  this  policy  from  the  10th  of  March  to  the  35th.    We  con- 
elode  that  the  insured  was  not  in  default  at  the  time  of  his  death.    (May  on 
InsDranoe,  846a.) 

Convinced  that  there  are  no  errors  prejudicial  to  appellant  the  judgment 
must  be  affirmed,  with  damages. 
Tbe  court  delivered  the  following  modification  of  opinion  June  24,  1002 : 
We  have  determined  to  withdraw  so  much  of  the  opinion  in  this  case  aa 
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holds  that  the  solloltiDK  agent  of  appellant  had  the  right  to  bind  It  by  an 
agreement  to  alter  or  vary  the  terms  of  the  contract  previoasly  entered  Into 
between  the  insurer  and  the  insured.  The  decision  of  that  question  is  not 
neoessarj  to  the  determination  of  this  case  in  view  of  the  conclusion  we  have 
reached  upon  other  points  decided.  In  withdrawing  so  much  of  the  opinion 
we  do  not  intimate  the  view  of  the  court  upon  the  question  of  law  involved 
in  the  matter  excluded. 

To  this  extent  the  opinion  is  modified.    The  petition  for  rehearing  is  over- 
ruled. 


MITCHELL,  &c.  v.  FIDELITY  TRUST  AND  SAFETY  VAULT  CO.,  &c. 

(Filed  March  19,  1902— Not  to  be  reported. ) 

Execution— Issual  to  wrong  county- An  execution  issued  contrary  to  sec- 
tion 1656  of  the  Kentucky  Statutes,  which  provides  that  no  execution  shall 
issue  to  any  county  other  than  that  in  which  the  judgment  was  rendered  or 
the  defendant  resides  until  execution  has  issued  to  one  of  these  counties  and 
been  returned  no  property  found,  may  be-^t  aside  by  the  defendant,  but 
until  he  does  so  it  must  be  olieyed  by  the  officer  receiving  ic,  and  a  sale 
made  under  it  is  not  void. 

Lewis  Apperson  and  A.  T.  Wood  for  appellants. 

R.  Gudgell  &  Son  and  C.  W.  Goodpaster  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  August  0,  1892,  R.  A.  Mitchell  mortgaged  to  the  Fidelity  Trust  and 
Safety  Vaulc  Co.  a  tract  of  ninety- nine  acres  of 'land  owned  by  him  in  Bath 
county  to  secure  a  debt  of  14,000.  On  December  IS,  1803,  the  trust  company 
Instituted  this  action  to  recover  its  debt  and  foreclose  its  mortgage.  Pre- 
vious to  this,  on  October  12,  1893,  an  execution  had  Issued  against  Mitchell 
from  the  Fulton  Circuit  Court  in  favor  of  J.  M.  Held  for  something  over 
f2,000,  directed  to  the  sheriff  of  Bath  county,  and  was  by  him  levied  on  the 
land  subject  to  the  mortgage  on  October  18.  The  sale  was  made  on  January 
^,  1894,  and  John  S.  Wilson  became  the  purchaser  at  the  sum  of  $1,000. 
Under  the  statute  he  acquired  a  lien  on  the  land  for  the  purchase  money 
paid  by  him,  with  interest  at  10  per  cent.  In  the  suit  of  the  trust  compauy 
to  foreclose  its  mortgage  he  was  made  a  defendant,  and  on  February  97, 
1894,  he  filed  his  answer,  asserting  a  lien  on  the  land  under  his  purohaae, 
and  at  the  same  term  of  the  court,  without  any  process  against  Mitchell,  on 
the  answer  of  Wilson,  which  was  made  a  cross  petition  against  Mitchell,  the 
court  entered  a  judgment  directing  a  sale  of  the  land  to  satisfy  the  debt  of 
the  truat  company  as  well  as  that  of  Wilson.  From  this  judgment  Mitchell 
prayed  an  appeal  to  this  court,  but  failed  to  prosecute  it.  The  land'waa 
sold  and  was  bought  by  Wilson,  and  the  sale  was  confirmed.  After  this,  in 
January.  1896,  Mitchell  sued  out  an  appeal  before  the  clerk  of  this  court  and 
had  summons  issued,  which  appears  not  to  have  been  served.  In  the  spring 
of  1896  Wilson  sold  and  conveyed  the  land  to  J.  W.  Lane,  who  had  do  notice 
at  the  time  of  the  appeal  taken  by  Mitchell.  The  property  was  in  very  bad 
repair,  and  Lane  spent  in  improving  it  something  over  92,600.    He  also  paid 
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the  unpaid  taxes  od  St.  After  all  this,  in  October,  1898.  this  court  reversed 
the  jod|?mcDt  of  sale  of  the  laDd  and  the  order  coiiflrmlDK  the  sale  (Mitobell 
T.  Fidelity  Trust  and  Safety  Vault  Co..  20  Ky.  Law  Rep.,  718),  and  on  the 
ntnrn  of  the  oase  to  the  circuit  coprt  Mitchell  moved  for  a  writ  of  posses- 
€lon.  Lmne  was  made  a  defendant  on  his  motion  and  allowed  to  file  his 
petition,  setting  up  the  lien  of  the  trust  company  and  Wilson  on  the  land, 
and  prayinK  to  be  substituted  thereto.  On  final  hearing  the  court  adjudged 
Lane  entitled  to  this  relief,  allowed  him  for  the  enhancement  of  the  land  by 
his  ImprovemeDts,  and  charged  him  with  a  reasonable  rent.  The  property 
7B9  sold  again  and  sold  for  more  than  was  necessary  to  pay  the  amount  ad- 
judged Lane,  and  Mitobell  appeals.  Insisting  that  Wilson  had  no  lien  on  the 
land  for  the  amount  of  his  bid  under  the  execution;  that  whatever  Wilson's 
rights  were  they  did  not  pass  to  Lane,  and  that  Lane  was  not  an  innocent 
purchaser.  Lane  has  taken  a  cross  appeal,  insisting  that  the  rents  were 
•cb.irged  too  high. 

It  Is  insisted  that  the  execution  under  which  Wilson  purchased  was  void 
because  issued  contrary  to  section  1656,  Kentucky  Statutes,  providing  that 
so  execution  shall  issue  to  any  other  county  than  that  in  which  the  judg- 
ment was  rendered,  or  the  defendant  resides,  until  execution  has  issued  to 
one  of  these  counties  and  been  returned  no  property  found.  It  has  been 
held  in  a  number  of  cases  that  an  execution  issued  contrary  to  this  statute 
may  be  set  aside  by  the  defendant,  but  that  until  he  does  this  it  must  be 
-obeyed  by  the  officer  receiving  it,  and  that  a  sale  made  under  it  is  not  void. 
<Cox  V.  Nelson.  J7  Ky..  94;  Lee  v.  O'Cull,  30 Ky.,  14«;  Young  v.  Smith,  *:9 
Ky.,  396;  Freeman  on  Executions,  section  14,  page  108.) 

The  conveyance  by  Wilson  1o  Lane  passed  to  Lane  all  the  right  or  title 
which  WMlson  had  in  the  property.  It  substituted  Lane  for  Wilson,  and  en- 
titled him  to  all  rights  in  the  laud  which  Wilson  had.  It  passed  the  equi- 
table title  of  Wilson,  and  Lane  may  assert  against  the  land  any  Hen  which 
Wilson  might  have  sHserted  if  he  had  not  conveyed  the  land  to  Lane. 

The  court  properly  allowed  Lane  a  lien  for  the  enhancement  of  the  land 
by  bis  improvements.  They  were  necessary,  and  were  made  in  good  faith 
before  the  reversal  of  the  judgment. 

The  statement  of  the  account  by  the  court  on  the  whole  does  substantial 
Jottioe  between  the  parties,  and  we  see  no  reason  to  disturb  his  conclusion 
under  all  the  evidence  in  the  oase.  The  judgment  complained  of  is,  there- 
fore, affirmed  on  the  original  and  on  the  cross  appeal. 


J.  L  CASE  THRESHING  MACHINE  CO.  v.  GARDNER,  GREEN  &  CO. 
(Filed  Maroh  19,  1Q02-Not  to  be  reported.) 

Principal  and  agent— Warranty— Liability  of  agent— Where  an  agent  for  a 
threibiDg  maohing  oompany  authorized  to  warrant  the  machines  upon  the 
terms  that  if  the  purchaser  after  ten  days'  trial  was  dissatisfied  with  the  ma- 
«bioe,  be  was  at  once  to  notify  the  agent  and  the  principal,  who  were  to 
have  an  opportunity  to  make  the  machine  fill  the  warranty,  and  by  the  war- 
iHDty  which  the  agent  made,  if  the  machine  did  not  give  satisfaction  for  one 
week,  the  purchaser  was  under  no  obligations  to  keep  It,  the  principal  was 
not  liable  for  such  warranty,  and  the  purchaser  having  held  the  agent  re- 

oDsible  therefor,  such  agent  has  no  recourse  against  his  principal. 
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S.  B.  &  B.  D.  VaDoe  and  Fish.  Carry,  Upbam  &  Blaok  for  appellant. 
RobeitsoD  &  Thomas  for  appellees. 
Appeal  from  Carlisle  CircDit  Court. 
OpiniOD  of  the  court  by  Judge  Payuter. 

The  appellees,  Gardner,  Green  &  Co.,  were  the  agents  of  the  appellant  at 
Mayfield,  Ky.,  in  the  sale  of  engines.  There  was  a  written  contract  between 
the  parties  which  particularly  described  the  terms  and  conditions  upon 
which  the  engines  were  to  be  sold.  A.  A.  Hurt  and  others  signed  on  order- 
for  the  purchase  of  an  engine.  It  was  delivered  to  appellees  for  Hurt  and 
his  associates  at  the  price  of  $550.  In  the  fall  of  the  same  year  there  was  a 
complaint  about  the  engine,  whereupon  appellee  supplied  a  new  cylinder  to> 
take  the  place  of  the  one  that  was  sold  with  it.  At  this  time  the  purchasers 
bad  not  paid  for  it,  and  declined  to  do  so  unless  the  appellee  would  give 
them  a  guararty  that  the  engine  would  give  satisfaction  during  the  first 
week  of  its  operation  of  the  threshing  season  of  1899.  Hurt,  &c.,  sued  the 
appellee  upon  the  warranty  which  they  had  given  him  and  recovered  a  judg- 
ment thereon.  This  action  was  instituted  by  the  appellees  against  the  ap- 
pellant to  recover  the  amount  which  they  were  compelled  to  pay  by  reason 
of  the  judgment  of  Hurt,  &c.,  against  them.  The  appellant  filed  an  answer,, 
in  which  it  denied  its  liability  upon  the  warranty  which  appellees  had  given, 
and  that  it  had  not  authorized  them  to  make  such  warranty  as  they  had 
made.  It  avers  that  the  only  warranty  which  appellees  were  authorized  to 
make  is  as  follows:  "It  is  warranted  to  be  made  of  good  material,  and 
durable  with  good  care;  to  do  as  good  work  as  any  made  in  the  United 
States,  directions  of  the  manufacturers  intelligently  followed.  If  purchasers, 
by  doing  so,  after  a  trial  of  ten  days  are  unable  to  make  same  operate  well, 
written  notice  shall  at  once  be  given  to  J.  I.  Case  T.  M.  Co.,  at  Baoine, 
Wis.,  and  also  to  the  agent  from  whom  purchased,  stating  wherein  it  falla 
to  fulfill  the  warranty,  and  reasoijable  time  shall  be  given  the  company  to 
send  a  competent  person  to  remedy  the  difficulty,  the  purchaser  renderings 
necessary  and  friendly  assistance;  said  company  reserving  the  right  to  re- 
place any  defective  part  or  parts,  and  if  then  the  machinery  can  not  be  mad& 
to  fill  the  warranty,  the  part  that  fails  is  to  be  returned  by  the  purchaser, 
free  of  charge,  to  the  place  where  received,  and  another  substituted  therefor 
that  shall  fill  the  warranty,  or  the  notes  and  money  for  such  part  imme- 
diately returned  and  no  further  claim  made  on  the  company. 

''Failure  so  to  make  such  trial  or  to  give  such  notices,  in  any  respect, 
shall  be  conclusive  evidence  of  due  fulfillment  of  warranty  on  the  part  of 
said  company,  and  that  the  machine  is  satisfactory  to  the  purchasers,  and 
any  assistance  rendered  by  the  company,  its  agents  or  servants,  in  operating* 
or  in  remedying  any  actual  or  alleged  defect,  either  before  or  after  the  ten 
day's  trial,  shall  in  no  case  be  deemed  a  waiver  of,  or  excuse  for,  any  failure 
of  the  purchaser  to  fully  keep  and  perform  the  conditions  of  this  warranty. 
When  at  the  request  of  the  purchaser  a  man  is  sent  to  operate  the  above 
machinery,  which  is  found  to  have  been  carelessly  or  improperly  handled » 
said  company  putting  same  in  working  order  again,  the  expense  incurred  by 
J.  I.  Case  T.  M.  Co.  shall  be  paid  by  said  purchaser. 
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"If  any  part  of  the  maoblDery  (ezoepUng  beltlDg,  whiob  is  not  guaran- 
tMd)  fails  from  defeot  of  material,  while  this  warranty  is  in  force,  the 
company  has  the  option  to  repair  or  to  replace  the  same,  on  presentation  of 
the  defective  part  or  parts,  but  defloiency  or  defect  in  any  piece  shall  not 
eoodemn  other  parte. 

"It  is  further  understood  and  expressly  agreed  that  any  breach  of  this 
warranty,  or  any  omission  on  the  part  of  the  company,  do<*s  not  confer  any 
right  of  damage  for  delay  or  loss  of  work,  and  shall  not  affect  the  rights  of 
the  parties  with  respect  to  any  other  machinery  sold  the  purchasers  or  any 
warrant  of  such  other  machinery,  and  no  cause  of  action  arising  out  of  thia 
eoDtraot  or  transaction  shall  be  offset  or  oounterclaimed  against  any  liability 
of  the  purchaser  arising  out  of  any  other  contract  or  transaction. 

'^Failure  to  fully  settle  on  delivery  as  above  promised,  or  to  comply  with 
aoj  of  the  conditions  of  this  warranty  on  purchaser's  part,  or  any  change  in 
the  terms  of  this  warranty  by  any  person  whomsoever,  agent  or  otherwise, 
by  addition,  erasure  or  waiver,  discharges  the  company  from  all  liability 
whatever." 

No  reply  wae  filed  to  this  answer.  The  law  and  facts  were  submitted  to 
the  court,  and  be  separated  the  findings  of  fact  and  law.  Among  other  flnd- 
logs  of  fact  it  found  that  Hurt,  &o. ,  would  not  pay,  or  agree  to  pay,  for  the 
engine  without  warranty  that  it  would  do  good  work,  with  competent  and 
experienced  men,  handling  it  for  the  first  week  of  the  threshing  season  of 
18^.  The  court  found  the  law  to  be  that  the  warranty  given  by  the  appel- 
lees in  their  own  names  to  Hurt,  &c. ,  did  not  substantially  depart  from  the 
appeUant's  regular  warranty.  The  record  shows  that  Gardner,  Green  &  Go. 
bad  no  authority  under  their  contract  of  employment  to  make  any  warranty 
other  than  that  contained  in  the  contract  which  the  purchasers  were  re- 
quired to  sign  for  the  property  which  they  purchased,  one  of  which  was 
signed  by  Hurt,  &o.,  when  they  purchased  the  engine,  and  which  is  quoted 
above. 

If  the  court  erred  in  construing  the  contract  containing  the  warranty, 
then  it  follows  that  its  conclusion  as  to  what  should  be  the  judgment  in  the 
eaae  is  erroneous.  The  court  found  that  there  was  a  specific  warranty  made 
by  the  appellees  in  their  name.  It  was  evidently  of  the  opinion  that  if  it 
departed  substantially  from  the  one  which  appellant  had  made  and  agreed 
to  make,  that  it  was  not  bound  thereby.  There  might  be  circumstances 
under  which  the  principal  might  be  bound  by  an  unauthorized  warranty  by 
the  agent.  If  the  agent  made  a  warranty  in  the  sale  of  the  princit)ars  prop- 
erty in  violation  of  his  contract  of  agency,  although  he  would  be  liable  on 
it,  and  a  recovery  should  be  had  against  him  therein,  still  he  would  not  be 
eatltled  to  be  reimbursed  by  his  principal.  In  the  contract  of  sale  whiob 
appellees  made  to  Hurt,  &c.,  it  was  provided  that  there  should  be  no  change 
in  the  terms  of  the  warranty  by  the  appellant's  agent,  by  addition,  erasure 
or  waiver.  If  such  was  done,  the  appellant  was  to  be  discharged  from  all 
liability.  Under  the  terms  of  the  appellant's  warranty  if  the  purchasers, 
after  trial  of  ten  days,  were  unable  to  make  the  engine  operate  well,  they 
were  to  give  written  notice  at  once  to  the  appellant  and  appellees,  stating 
wherein  it  failed  to  fulfill  the  warranty,  and  the  appellant  was  to  have  rea- 
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sonable  time  in  wbioh  to  send  a  competent  person  to  remedy  the  diflScuUy, 
the  purobaeer  rendering  necessary  and  friendly  assistance.  If  any  part  or 
parts  were  found  defective,  and  tbe  macbine  could  be  made  to  fill  tbe  war- 
ranty, tbe  part  tbat  failed  was  to  be  returned  to  tbe  place  wbere  received 
and  another  substituted  therefor  tbat  would  fill  tbe  warranty.  Under  tbe 
warranty  which  appellees  made,  upon  which  they  were  sued,  if  tbe  macbine 
did  not  give  satisfaction  the  first  week  of  the  threshing  season  of  1899,  then 
tbe  ijarties  were  under  no  obligation  to  keep  it.  Under  tbe  warranty  which 
appellant  made  it  had,  after  notice  that  the  engine  did  not  operate  well, 
reasonable  time  to  send  a  competent  man  to  examine  it,  and  if  found  to  be 
defective  in  any  respect  to  correct  it  or  if  that  could  not  be  done  without 
new  parts,  it  had  tbe  right  to  supply  them,  and  thus  make  it  fulfill  tbe  war- 
ranty. The  warranty  which  appellees  gave  differed  radically  and  materially 
from  the  one  appellant  made.  It  is  not  necessary  to  decide  whether  or  not 
under  the  warranty  made  by  appellee,  Hurt,  &c. ,  could  have  capriciously 
said  the  engine  did  not  give  satisfaction,  and  so  refuse  to  keep  it.  It  results 
from  these  views  that  the  court  below  erred  in  interpreting  the  contract, 
thus  holding  tbat  tbe  appellant  was  liable  on  the  warranty  made  by  appel- 
lees. Limited  and  conditional  warranties,  like  the  one  which  the  appellant 
gave  to  its  purchasers,  are  valid,  and  such  contracts  are  enforcible  unless 
their  provisions  are  waived.  The  seller  is  bound  to  make  the  test  in  tbe 
manner  provided  for,  and  within  the  time  specified;  and  if  tbe  test  proves 
unsatisfactory,  he  must  give  the  notice  at  tbe  time  and  in  the  manner  and 
to  tbe  persons  specified.  If  tbe  contract  provides  for  replacing  the  article, 
he  must  allow  a  reasonable  opportunity  for  doing  so. 

The  conclusion  we  have  reached  obviates  tbe  necessity  of  determining 
whether  the  record  of  the  suit  of  Hurt,  &c.  v.  Gardner,  Qreen  &  Go.  and 
exhibit  J  are  made  parts  of  tbe  record  by  tbe  bill  of  exceptions. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


BIRCHETT  V.  BANK  OF  SHELBYVILLE. 

(Filed  March  20,  1902.) 

Practice— Comparison  of  bandwriting-^Notice— Under  section  8  of  tbe  act 
of  May  17,  1886,  providing  that  a  party  proposing  to  introduce  handwriting 
for  tbe  purpose  of  comparison  must  give  reasonable  notice  and  an  opportu- 
nity to  the,  other  side  to  examine  tbe  writing  before  the  commencement  of 
the  trial,  in  an  equity  case  where  tbe  depositions  were  taken  about  a  month 
prior  to  tbe  final  bearing  and  upon  notice  stating  that  tbe  writings  would 
be  introduced,  it  was  not  necessary  tbat  the  specimens  of  handwriting 
should  be  submitted  to  the  other  side  prior  to  the  taking  of  the  depositions. 

Beard  &  Marshall  and  R.  F.  Peake  for  appellant. 

J.  G.  Beckham  &  Son  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuHelle. 

This  suit  was  brought  by  the  Bank  of  Shelby ville  to  enforce  a  mortgage 
given  to  secure  a  note  of  May  19,  1897,  for  $4,000,  payable  twelve  months 
after  date,  upon  three  lots  of  land  in  Shelby  county,  the  property  of  Maria 
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a.  Birohett.  Her  husbaDd,  Jobo  G.  BIrohett,  was  made  a  party  defendant, 
but  was  proceeded  against  by  warning  order.  Both  the  mortgage  and  note 
"parported  to  be  signed  by  both  Maria  B.  Birohett  and  ber  husband. 

Mrs.  Birohett  answered,  pleading  non  estfaotnm  as  to  both  note  and  mort- 
-gage,  and  in  a  seoond  paragraph  averring  that  at  the  date  of  the  ezeoution 
^f  the  note  and  mortgage  she  was  of  nnsonnd  mind,  and  incapable  of  exe- 
cuting and  delivering  the  same,  or  of  making  a  oontraot.  By  amendment 
-she  pleaded  that  her  husband  forged  her  signature  to  the  note,  or  caused  it 
to  be  forged  by  some  one  unknown  to  her;  that  he  fraudulently  caused  some 
cue  else  to  represent  ber  before  the  county  clerk  of  Fayette  county  and  ac- 
knowledge the  mortgage,  and  that  the  certificate  of  acknowledgment  was  a 
mistake  of  the  clerk.  The  bank  amended  its  petition  to  conform  to  the 
proof,  alleging  that  the  14,000  obtained  on  the  note  and  mortgage  sued  on 
was  applied  by  Mrs.  Birohett  to  her  use  and  benefit,  checked  out  by  her  by 
^even  checks  signed  by  her.  by  one  of  which,  for  $8,018.60,  she  paid  off  and 
discharged  a  note  and  mortgage  to  the  Shelbyville  Trust  Go.  for  |8,000,  and 
Interest. 

Mrs.  Birohett  answered  the  petition  as  amended,  denying  that  she  executed 
-nny  of  the  checks  or  got  the  benefit  of  any  of  the  money;  denied  the  execu- 
tion and  delivery  of  the  trust  company  |8,000  mortgage,  or  that  she  signed 
-or  acknowledged  any  mortgage  before  the  clerk  of  the  Shelby  County  Court, 
-and  averred  that  if  such  mortgage  existed  it  was  procured  by  fraud  practiced 
upon  her  in  some  way  unknown  to  her;  that  on  the  date  of  the  execution  of 
the  trust  company  mortgage,  April  18,  1806,  she  was  weak  in  body  and 
mind,  having  been  for  many  weeks  under  the  influence  of  morphine,  and 
t)y  reason  of  the  excessive  use  of  morphine  incapable  of  making  a  contract 
-of  any  character,  and  that  any  certificate  of  any  ofQoer  certifying  that  she 
signed  or  acknowledged  the  $8,000  mortgage  to  the  trust  company  was  a 
mistake. 

The  clerk  who  took  the  acknowledgment  to  the  mortgage  sued  on  remem- 
i)ers  very  little  of  the  transaction,  and  has  no  recollection  of  the  appearance 
'Of  the  woman  who  made  the  acknowledgment.  The  clerk  who  took  the  ac- 
knowledgment to  the  trust  company  mortgage  of  April,  1896,  is  more  definite 
tn  his  recolleotion.  There  is  much  conflict  of  testimony  as  to  the  hand- 
writing of  the  various  signatures  denied  by  Mrs.  Birohett.  There  is  some 
testimony  of  acknowledgment  of  the  indebtedness  sued  on,  and  of  negotia- 
tions to  raise  a  sum  of  money  wherewith  to  pay  off  that  Indebtedness.  This 
testimony  is  in  part  denied,  and  in  part  attempted  to  be  explained  on  the 
theory  that  the  admissions  were  in  regard  to  a  small  debt  owing  to  the  bank 
by  herself  and  husband,  and  that  the  proposed  loan  to  be  negotiated  at  an- 
other bank  was  for  the  purpose  of  effecting  a  compromise. 

Upon  the  issues  thus  made  up  there  was  naturally  great  conflict  of  testi- 
mony. It  would  be  unprofitable  to  go  into  an  elaborate  statement  of  the 
testimony  upon  the  various  points.  Certain  genuine  signatures  of  Mrs. 
Birohett  were  introduced  for  the  purpose  of  comparison  with  the  disputed 
signatures,  and  the  original  disputed  writings  and  certain  genuine  writings 
bave  been  brought  up  from  the  circuit  court  to  be  considered  upon  this  ap- 
peal.   Upon  the  issues  of  fact  the  chancellor  decided  in  favor  of  the  bank; 
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and  from  our  ezamlnatloD  of  the  toBtimony  and  tbe  original  papers  beforft' 
U8  we  do  not  feel  authorized  to  reverse  his  finding. 

A  question  of  practice  is  raised,  under  the  act  of  May  17,  1886,  regulatlnflr 
the  admission  of  eyidence  of  disputed  handwriting  by  comparison.  Sectioi^ 
8  of  the  act  provides,  in  reference  to  the  introduction  of  genuine  writings 
for  the  purpose  of  comparison  :  '*A  party  proposing  to  introduce  such  writ- 
ings must  give  reasonable  notice  of  bis  intentions  to  tbe  opposite  party  or- 
bis  attorney,  with  reasonable  opportunity  to  examine  them  before  commence- 
ment of  the  trial." 

Notice  was  given  of  tbe  taking  of  depositions  about  a  month  prior  to  tbe 
final  hearing,  and  in  tbe  notice  it  was  stated  :  "And  to  said  witnesses  it  (the 
plaintiff)  will  submit  for  inspection  and  comparison  certain  writings  and 
signatures  of  defendant,  Maria  B.  Birchett,  and  continue  until  completed.'* 

It  is  objected  that  this  notice  does  not  state  what  tbe  writings  are  which 
are  to  be  submitted.    Upon  tbe  trial  of  a  common-law  cause  It  would  no- 
doubt  be  necessary,  under  this  section,  to  submit  the  writings  for  examina- 
tion a  reasonable  time  before  the  commencement  of  tbe  trial.    But  in  tb&- 
taking  of  depositions  to  be  used  in  an  equity  case,  we  think  the  notice  glvei> 
wab  Buflflclent,  as  it  gave  notice  of  tbe  intention  to  introduce  writings  for- 
comparison ;  and  the  depositions  were  taken  a  sufficient  length  of  time  be- 
fore tbe  bearing  to  afiord  the  opposing  party  and  her  counsel  a  reasonable- 
opportunity  to  examine  them  before  tbe  commencement  of  tbe  trial. 

i*or  tbe  reasons  given  tbe  judgment  is  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  GHEEN. 
(Filed  June  13,  1902— Not  to  be  reported.) 
Quigley  &  Quigley  and  Firtle  &  Trabue  for  appellant. 

J.  W.  Bush,  C.  C.  Grassbam,  Molloy  &  Utley  and  Jas.  Andrew  Scott  for 
appellee. 
Appeal  from  Livingston  Circuit  Court. 
Judge  White  delivered  tbe  following  response  to  petition  for  rehearing : 

Counsel  for  appellee  has,  by  petition  for  rebeariUK.  called  our  attention  to 
certain  expressions  in  tbe  opinion  as  to  tbe  proper  measure  of  damage  and 
the  duties  of  appellee  when  be  was  refused  admittance  into  tbe  hospital. 
The  language  used  by  us  is  probably  not  as  clear  as  it  should  be,  and  may 
be  open  to  oritioism.  In  order  to  make  plain  our  meaning  in  that  regard 
we  respond  to  bis  petition  and  modify  or  explain  the  opinion  rendered 
herein  as  follows :  When  appellee  was  refused  admission  into  appellant'a 
bodpital  it  then  became  his  duty  to  use  the  care  and  precaution  that  an  or- 
dinarily careful  person  would  use,  when  similarly  situated,  to  prevent 
further  Injury  or  damage  to  his  band.  He  is  not  bound  to  use  the  utmost 
care  that  any  person  might  use,  as  counsel  seems  to  think  we  held.  He  is 
bound  to  do  all  that  a  person  of  ordinary  care  and  prudence  would  do  to 
protect  himself  from  injury  when  similarly  situated.  If  appellee  did  this, 
and  yet  he  suffered  loss  and  injury,  appellant  would  be  liable  to  him  for  the 
Naionable  cost  of  tbe  service  and  attention  he  would  have  received  at  th^ 
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liwpital.  ThiB  treatment  be  wae  entitled  to  receive,  and  appellant  liable  to 
render,  and  the  cost  of  Buch  service  should  be  paid  appellee  for  the  tince  he 
was  not  admitted  to  the  hospital,  whether  he  in  fact  obtained  treatment 
elsewhere  or  not,  if  he  used  ordinary  care  of  himself  while  not  admitted  into 
the  hospital. 

Appellant  did  not  undertake  to  cure  all  wounds,  and  are  not  insurers  of 
the  person  of  its  employes  in  life  or  limb,  but  it  did  agree  to  furnish  medical 
isare  and  attention,  nursing  and  board,  to  its  sick.  This  liability  it  must 
make  good  by  payment  of  the  reasonable  cost  of  such  service  for  such  time 
-as  the  same  was  noi  furnished. 

With  this  modification  or  explanation  of  the  opinion  heretofore  rendered 
4be  petition  is  overruled. 


BURKHABDT'S  ADM'R  v.  STBIGEB,  &c. 

(Filed  March  20,  1902.) 

Inspection  of  oil— Inspector's  fees— Under  section  2202  of  the  Kentucky 
Statutes  gasoline  is  subject  to  inspection,  and  one  bringing  such  gasoline 
Into  this  State  for  sale  must  pay  the  fees  of  the  officer  who  inspects  lt| 
4dtbough  the  oil  is  not  sold  for  illuminating  purposes. 

W.  M.  Fenley  and  George  Washington  for  appellant. 

D.  A.  Glenn  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuBelle. 

Burkbart  being  engaged  in  the  wholesale  oil  business  in  Cincinnati,  from 
irbioh  plaoe  he  sent  oil  and  gasoline  into  this  State  to  be  sold  to  retail  deal* 
«rs  in  Kenton  county,  brought  suit  against  the  oil  inspector  of  Kenton 
^)ounty,  his  deputy  and  a  justice  of  the  peace,  for  an  injunction  to  restrain 
the  oil  inspector  and  his  deputy  from  bringing  suit  against  him  for  fees  ai 
ell  inspector  for  inspecting  gasoline,  and  to  prevent  the  justice  from  pro- 
-ceeding  in  such  suits  already  brought.  The  ground  averred  for  equitable 
intervention  was  that  the  inspector  and  his  deputy  divided  their  account! 
for  inspection  into  small  sums,  so  as  to  prevent  appeals  to  the  higher  courtf, 
•and  that  the  injunction  prayed  should  be  granted  in  order  to  prevent  a  mul* 
tiplloity  of  suits.  A  restraining  order  was  granted  until  the  further  order 
-of  the  court  on  August  6,  1897.  On  September  21  a  motion  to  dissolve  the 
restraining  order  was  made  by  the  defendant,  and  overruled  in  January, 
1898. 

It  is  urged  that  the  order,  while  denominated  a  restzaining  order,  ii  in 
form  an  injunction ;  that  it  was  granted  without  notice,  and  did  not  fix  a 
time  and  plaoe  within  ten  days  of  the  day  upon  which  the  order  was  made 
4it  which  the  applicant  should  move  the  court  or  judge  to  grant  the  injunc- 
tion, AB  required  by  section  276  of  the  Civil  Code.  We  do  not  think  it  ma* 
terial  to  consider  this  question,  as  the  case  has  been  prepared  upon  the 
merits,  and  the  object  of  the  proceeding  was  to  determine  the  question 
'Whether,  under  chapter  71,  Kentucky  Statutes,  an  inspection  of  gasoline  ii 
•vequired  when  not  sold  for  illuminating  purposes. 

Section  2203,  Kentucky  Statutes,  provides:  *'That  all  oils  and  fluids,  the 
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product  of  ooal,  petroleam  or  other  bitDmlDous  substaDoes.  by  whatever' 
same  called,  which  may  or  can  be  used  for  Ilium inatlnfi;  purposes,  maiiu-> 
faotured  in  this  State  or  brought  iuto  it  before  the  same  Is  consumed,  useA 
or  sold  to  merchants  or  consumers  within  this  State,  shall  be  inspected  by 
an  authorized  inspector  of  this  State." 

Section  2204  provides  for  the  appointment  of  the  inspector  and  his  assist- 
ants,  and  section  2206  provides  the  mode  in  which  all  oils  shall  be  tested,  aa 
follows : 

"1st.  The  water  cup  shall  have  sufQcient  water  in  it  to  rise  two-thirds  ui> 
the  side  of  the  oil  cup. 

"2d.  Fill  the  oil  cup  with  oil  to  be  tested  to  within  one-eighth  of  an  loob. 
of  the  top. 

'*8d.  Suspend  the  thermometer  so  the  bulb  is  just  under  the  surfaoe  of  th»^ 
oil. 

"4th.  Use  an  alcohol  lamp  to  heat  the  water  bath,  and  before  plaoing  the 
light  under  the  water  cup,  test  the  oil  in  the  oil  cup  by  bringing  a  lighted 
match  in  contact  with  the  surface  of  the  oil.  If  it  does  not  ignite,  place  the- 
lamp  under  the  water  cup,  and  slowly  heat  the  oil,  not  slower  than  one  de- 
gree of  the  thermometer  in  a  minute,  nor  faster  than  two  degrees  of  the- 
thermometer  in  a  minute,  moving  a  lighted  match  across  the  surfaoe  of  tb» 
oil  at  each  degree  the  thermometer  rises,  not  more  than  three-eighths  of  an 
inch  from  the  surface  of  the  oil.  If  the  oil  should  flash,  that  is,  a  little  gaa. 
burn  on  the  surface  and  go  out  again,  remove  the  lamp,  and  as  soon  as  the- 
thermometer  ceases  to  rise,  test  the  oil ;  and  should  it  not  ignite.  replao»- 
the  lamp,  and  test  the  oil  each  degree  the  thermometer  rises  till  the  oi^. 
Ignites  or  permanently  burns.  As  soon  as  the  oil  ignites  or  permaneDtly- 
burns,  the  degree  indicated  by  the  thermometer  is  the  fire  test  of  the  oiU. 
The  flame  moved  across  the  surface  of  the  oil  should  not  exceed  that  of  aiw 
ordinary  match. " 

Section  2206  provides  that  all  oils  and  fluids  specifled  in  section  2808  that- 
ignite  or  permanently  burn  at  a  temperature  of  180  Fahrenheit  and  upward 
shall  be  approved  by  the  inspector,  and  the  packages  mark<)d  by  him  with 
his  name,  official  character  and  the  words  "approved  Are  test,"  and  all  dila- 
or  fluids  that  ignite  or  permanently  bui'n  at  a  less  temperature  than  180- 
Fabrenheit  shall  be  condemned,  and  marked  with  his  name,  official  charac- 
ter and  the  words  "unsafe  for  illuminating  purposes."  There  is  a  farther 
provision  in  section  2207  that  the  oils  or  fluids  of  a  flre  tent  less  than  180- 
Fahrenheit  may  be  used  in  the  manufacture  of  gas  conveyed  through  pipea 
and  burnt  through  burners  as  ordinary  coal  gas  is  burnt.  Section  2208  pro- 
vides a  penalty  for  selling  any  of  the  oils  or  fluids  specifled  in  section  220ft 
without  having  been  inspected,  and  section  2200  provides  a  penalty  for  sell- 
ing any  of  the  oils  or  fluids  specifled  in  section  2202  that  will  ignite  at  a. 
temperature  less  than  180  degrees,  "to  be  consumed  in  this  State  for  illum- 
inating purposes."  The  chapter  (71)  provides  for  certain  other  Inspeotora 
than  inspectors  of  oils,  and  in  section  2190  provides:  "Except  the  article  of 
oil  for  Illuminating  purposes,  no  penalty  shall  be  incurred  for  the  sale  or- 
exportation  thereof  without  inspection." 

For  appellant  it  is  contended  that,  by  virtue  of  the  section  last  quoted 
(8100),  it  is  not  required  that  gasoline  shall  be  inspected  at  all,  except  wheik 
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■old  for  lllDmlDatlDiE  purposes;  that  it  is  not  an  illumlDant,  except  Id  wha'j 
is  practically  a  gas  machine;  that  appellant  never  sold  gasoline  for  ilium- 
ioatlng  purposes,  but,  on  the  contrary,  always  kept  a  card  upon  the  faucet 
of  bis  tank  wagon  with  the  words  "Not  sold  for  illuminating  purposes.'' 
It  is  further  claimed  that,  until  some  eighteen  months  before  the  suit,  the 
inspector  never  attempted  to  make  the  test  provided  for  by  seotion  2205,  and 
that  such  test,  while  it  could  be  mechanically  made,  showed  nothing  except 
what  was  perfectly  well  known  before  the  application  of  the  test,  to  wit, 
that  gasoline  would  ignite  or  permanently  burn  at  any  temperature  above 
ten  degrees  below  zero,  Fahrenheit. 

Appellant  contends  that  there  is  no  conflict  between  seotion  2190  and  seo- 
tion 2300,  the  latter  of  whioh  must  be  construed  to  provide  for  the  inspec- 
tion of  oil  and  other  fluids  to  be  sold  for  Illuminating  purposes,  and  that 
section  2205  deals  solely  with  the  articles  coming  within  the  exception  made 
in  BBctloo  2190,  viz. ,  oil  for  illuminating  purposes.  We  are  unable  to  concur 
is  the  contention  of  counsel.  In  section  2190  the  words  "oil  for  illuminating 
purpoaea"  seem  to  us  evidently  an  abbreviation  of  the  description  given  in 
section  2202  of  "oils  and  fluids,  the  product  of  coal,  petroleum  or  other 
bltamlDous  substances,  by  whatever  name  called,  which  may  or  can  be  ased 
for  Illuminating  purposes."  The  article  upon  the  subject  of  illuminating 
oils  does  not  seem  to  us  designed  merely  to  provide  a  safe  illumlnant  for  the 
ordloaiy  useful  purposes  of  life,  but  to  be  also  a  police  measure,  designed  to 
protect  the  public  against  attempting  to  use  oils  or  fluids  of  the  description 
given  in  the  act  which  are  not  safe  when  used  as  llluminants  in  the  ordinary 
mode,  by  requiring  an  inspection  of  all  oils  so  produced,  and  giving  warn- 
ing to  the  prospective  consumer  that  the  more  inflammable  oils  are  not  safe 
when  used  In  such  manner.  The  use  of  gasoline  and  similar  fluids  as 
lllumlnaDta  in  gas  machines,  portable  or  stationary,  and  the  portable  ma- 
chines are  frequently  seen  in  use  on  the  streets,  is  distiactly  recognized  by 
section  2207. 

Nor  can  we  see  much  force  in  the  contention  that  gasoline  can  not  be  used 
for  Illuminating  purposes,  because  when  used  for  the  production  of  light  it 
does  not  bum  until  transformed  into  vapor.  It  might  as  well  be  said  that 
electricity  Is  not  used  for  illuxlainating  purposes  In  the  incandescent  light 
because  the  light  Is  not  given  directly  from  the  electricity,  but  from  the 
bested  oarbon. 

It  la  quite  true  that  In  the  case  of  a  fluid  as  volatile  as  gasoline  it  is  en- 
tirely unnecessary  to  heat  the  fluid  in  order  to  And  out  whether  the  tem- 
perature at  which  the  oil  ignites  or  permanently  burns  is  above  or  below  130 
Fahrenheit,  for  the  reason  that  gasoline  will  ignite  at  practically  any  tem- 
perature reached  in  this  climate.  In  fact  the  test  provided  by  section  2205, 
nibseotioD  4,  is  not  required  to  be  applied  In  the  case  of  gasoline,  benzine 
and  similar  fluids,  for,  as  will  be  seen  by  an  examination  of  the  subsection, 
it  is  only  in  case  the  oil  does  not  ignite  before  being  heated  that  the  lamp 
is  to  be  placed  under  the  water  cup.  If  the  unwarmed  fluid  does  ignite,  the 
further  test  provides  by  subsection  4  Is  useless. 

We  think  the  Intent  of  the  statute  clear  to  require  an  Inspection  of  all  the 
oils  and  fluids  described  in  section  2202,  and  that  all  such  oils  are  Included 
within  tbe  exception  in  section  2190.    It  follows,  therefore,  that  the  inspector 
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had  the  right  to  Inspect  the  oils  sold  hy  appellant,  and  was  entitled  to  his 
legal  fees  for  such  Inspection. 

The  oonrt,  therefore,  properly  dismissed  appellant's  petition,  and  the  judg- 
ment is  afSrmed. 


COMMONWEALTH  v.  BREWER. 
(Filed  April  80,  1902.) 

1.  Criminal  law— Indictment— Failure  to  pat  witnesses*  names  at  foot  of 
Indictment— The  proper  procedure  to  raise  an  objection  to  the  failure  to 
place  the  names  of  the  witnesses  at  the  foot  of  the  indictment  is  by  motion 
to  quash,  and  not  by  demurrer. 

2.  Forgery— An  indictment  can  not  be  maintained  for  the  forgery  of  an 
instrument,  the  existence  of  which  is  averred  to  be  uncertain. 

3.  False  copy— One  who  adds  to  a  copy  made  by  himself  signatures  whioh 
were  not  on  the  original  does  not  commit  forgery. 

R.  J.  Breckinridge  and  C.  J.  Pratt  for  appellant. 

A.  E.  Cole  &  Son  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

A  demurrer  was  sustained  by  the  circuit  court  to  an  indictment  charsing 
appellee  with  the  crime  of  forgery,  in  that  he  "did  unlawfully,  willfully 
and  feloniously  sign  and  forge  *  •  *  the  names  of  Robert  Brewer  (chair- 
man). W.  H.  Crawford  (trustee)  and  Wm.  Thompson  (trustee)  to  an  instru- 
ment of  writing  purporting  to  be  a  copy  of  an  original  contract  between 
teacher  and  trustees  of  common  school,  which  contract  is  in  words  and 
figures  as  follows:  'Copy  of  original  contract — contract  between  teacher  and 
trustee— this  article  of  agreement  entered  into  on  the  8d  day  of  July,  1899: 
Witnesseth,'  "  etc. 

Then  follows  the  remainder  of  the  contract,  with  copies  of  signatures  of 
the  three  parties  named  and  of  the  appellee  as  teacher.  The  indictment  fur- 
ther states  that  it  was  unknown  to  the  grand  jury  whether  there  was,  or  is, 
an  original  written  agreement,  of  which  the  copy  set  out  purported  to  be  a 
copy,  or  whether  such  original  was  lost  or  destroyed,  or  in  the  possession  of 
the  accused;  but  charges  that  if  the  ''copy  of  said  purported  contract  is  a 
copy  of  the  original  unknown  contract,  that  the  same  is  a  forgery,  and  the 
names  of  Robert  Brewer,  Chairman,  etc.,  were  signed,  and  caused  to  be 
signed  to,  and  on  said  original  contract  by  said  Grant  Brewer,  without  the 
knowledge  and  against  the  .will  and  consent  of  said  Robert  Brewer,  etc., 
"or  either  of  them,  and  all  of  which  was  so  done  with  the  felonious  intent 
at  the  time  to  defraud  said  named  parties,  and  other  unknown  parties  to  this 
grand  jury,"  etc. 

One  of  the  objections  to  the  sufSclency  of  this  indictment  is  that  no  names 
of  witnesses  were  placed  at  the  foot  of  the  indictment.  The  proper  procedure 
to  raise  such  an  objection  seems  to  be  by  motion  to  quash,  and  not  by  de- 
murrer. (Commonwealth  v.  Glass,  21  Ky.  Law  Rep.,  820;  Commonwealth 
T.  Smith,  10  Bush.  476.) 

The  indictment  charges  forgery  of  the  signatures  to  the  copy.    It  states. 
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alflOb  that  if  there  was  an  original  oontraot,  the  fiignaturea  to  that  were 
forged.  GhTloDsly  the  Coidzdod wealth  oould  not  maintain  an  indiotment 
for  the  forgery  of  an  Instrament  the  ezistenoe  of  whioh  at  any  time  is 
ATerred  to  be  uncertain.  So  whatever  of  orlme  is  charged  in  this  indict- 
ment mnst  consist  in  the  false  copying  into  the  purported  copy  of  signatures 
which  were  not  appended  to  the  original,  If  there  was  an  original. 

This  might  be  an  ingredient  in  a  cheat  of  one  kind  or  another,  but  is  not 
forgery,  either  at  common  law  or  under  our  statute.  At  common  law  '*the 
false  writinic  must  be  such  as,  if  true,  would  be  of  some  real  or  seeming 
legal  efficacy,  since  otherwise  it  has  no  tendency  to  defraud :  in  other  words. 
It  must  either  be  in  fact,  or  must  appear  to  be,  of  legal  validity,  but  it  need 
not  have  both  the  appearance  and  the  reality."  (8  Bishop's  New  Grim. 
Law,  section  6S3.) 

Our  statute  (Kentucky  Statutes,  sections  1186  to  1189,  inclusive)  does  not 
«eem  to  materially  change  the  common  law.  The  copy  not  only  has  not  the 
appearance  of  legal  efficacy,  but  if  genuine  would  have  no  actual  legal 
efficacy.  On  its  face  it  is  a  copy.  The  indictment  charges  that  it  Is  a  false 
copy.  If  genuine,  it  would  not  be  evidence,  nor  is  it  evidence  as  it  stands. 
It  is  as  if  the  accused  had  told  a  lie  in  a  letter,  very  reprehensible,  no  doubt, 
hot  not  forgery.  It  is  not  denied  that  a  man  can  commit  forgery  of  an  in- 
strument executed  by  himself.  (8  Bishop's  New  Grim.  Law,  section  686, 
subsection  8.)  In  Commonwealth  v.  Wilson,  89  Ky.,  167,  it  was  held  that 
forgery  might  be  committed  by  a  county  surveyor  of  a  survey,  plat  and  cer- 
tificate purporting  to  be  made  by  himself,  when  in  fact  the  survey  was 
never  made,  and  the  persons  whose  names  were  placed  by  him  at  the  bottom 
of  the  pretended  plat  and  certificate  as  cbainmen  did  not  so  act:  '*For,'* 
said  Judge  Lewis,  **the  writing,  as  charged,  was  made  with  intent  to  de- 
fraud; was  calculated  to  induce  another  to  give  credit  to  it  as  genuine,  and 
if  It  had  been  so,  would  have  entitlt^d  Engle  to  a  patent,  and  was  made  in 
the  name  of  the  accused,  in  his  official  capacity  which  was  to  a  reasonable 
intent,  and  of  the  same  effect,  as  if  he  had  made  it  in  the  name  of  another 
surveyor." 

The  same  reasoning  was  applied  in  Moore  v.  Commonwealth,  98  Ey.,  690, 
to  a  case  where  one  authorized  to  sign  the  clerk's  name  to  witness  certificates 
made  a  false  certificate.  The  cases  cited,  however,  do  not  touch  the  case 
here,  which  is.  in  substance,  nothing  but  a  false  statement  in  writing  that 
there  was  a  contract  signed  by  certain -named  persons. 

Tlie  judgment  is  affirmed. 


BATES,  &c.  V.  KNOTT  COUNTY  COURT. 
(Filed  April  80,  1908— Not  to  be  reported.) 

1.  Sheriffs— County  levy  in  sheriff's  hands— Right  of  county  to  recover- 
Where  a  sheriff  was  directed  to  pay  out  of  the  county  levy  collected  by  him 
a  certain  amount  of  the  claims  against  the  county,  the  remainder  of  the 
county  levy  in  his  hands  belonged  to  the  county,  and  the  right  of  action 
to  recaver  it  lay  in  the  county  and  not  in  the  county's  creditors. 

8.  Settlement— Conclusiveness— Where  the  reports  of  the  commissioners 
appointed  to  effect  a  settlement  on  the  part  of  the  county  with  the  sheriff  were 
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never  approved  nor  ordered  to  reoord,  tbey  oao  Dot  be  regarded  as  complete 
settlements,  and  are  not  conolnsive  upon  the  county. 

8.  Reference  to  masteroommissioner  to  settle— Where  certain  suits  broughir 
by  the  fiscal  court  against  the  sheriff's  bondsmen  to  recover  balance  of  taze» 
collected  were  upon  the  defendant's  motion  consolidated  and  referred  to  the 
master  commissioner  to  hear  proof  and  make  a  final  settlement  with  the* 
sheriff,  it  is  too  late  after  final  judgment  for  the  defendant  to  complain  that- 
the  attempted  partial  settlements,  which  had  been  abandoned  by  them  in 
their  answer,  were  conclusive  upon  the  county. 

4.  Penalty  for  failure  to  settle— Under  section  4147  of  the  Kentucky  Stat- 
utos,  requiring  sheriffs  to  make  a  final  settlement  of  the  county  levy  for  tbe> 
preceding  year  before  the  1st  of  January,  and  flxiug  a  penalty  of  6  per  cent, 
for  his  failure  to  do  so,  where  it  appears  that  for  one  year  there  was  no 
county  treasurer  and  no  demand  made  upon  him  for  the  levy  no  penalty^ 
should  be  assessed  against  him ;  but  from  the  time  this  suit  was  filed  the 
sheriff  should  have  been  charged  with  interest  upon  the  balance  owing  oi> 
that  year's  collection. 

6.  Manner  of  settlement— Where  the  sheriff  was  directed  to  pay  the  year '8- 
levy  to  the  treasurer  he  should  be  charged  with  the  ad  valorem  taxes  assessed 
as  shown  by  the  assessor's  book,  as  corrected  by  the  boaid  of  supervisors,  to 
which  should  be  added  the  tithes  returned  by  the  assessor  and  chargeable  to 
the  sheriff :  he  should  be  credited  by  exonerations  allowed  by  the  fiscal  court, 
by  his  commissions  fixed  by  the  statute,  by  errors  found  by  the  commissioner 
to  have  been  made  by  the  assessor,  and  by  whatever  cash  he  has  paid  to  the 
county  treasurer  before  the  1st  of  January  for  that  year ;  and  upon  the  balance- 
owing  on  that  date  a  penalty  of  6  per  cent,  should  be  charged,  and  interest 
should  also  be  charged  against  him  at  6  per  cent,  from  that  date  until  the 
payments  were  made,  and  until  the  payments  aggregated  a  sum  in  excess  of 
the  accumulated  interest,  when  the  appellant  should  be  credited  and  inter- 
est found  upon  the  balance,  and  so  on  until  the  date  of  judgment. 

J.  J.  C.  Bach,  J.  B.  Patrick  and  R.  O.  Brashears  for  appellants. 

T.  S.  Kirk  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  Robert  Bates,  was  the  duly  elected,  qualified  and  acting  sheriff' 
of  Knott  county  for  the  years  1894,  1896  and  1896,  and  executed  bonds  for  the 
oolleotion  of  the  county  levy  for  each  of  those  years.  Three  separate  actions, 
were  brought  in  the  Knott  Circuit  Court  against  appellant  Bates  and  hi» 
respective  sureties,  charging  defalcation  in  the  payment  of  the  county^ 
revenues  for  each  of  the  years.  These  actions,  on  the  motion  of  appellants^ 
were  consolidated  and  prepared  and  decided  together.  The  circuit  court 
found  that  for  the  year  1894  the  appellant  and  his  sureties  on  the  bond  for 
that  year  were  indebted  to  the  county  for  the  balance  of  $449.64,  and  ad- 
judged to  appellee  that  sum  with  6  per  cent,  per  annum  interest  thereoD- 
from  April  1.  1898. 

For  the  year  1895  appellant  Bates  was  found  indebted  to  the  county  in  the 
sum  of  9^3,900.29,  and  judgment  rendered  against  him  and  sureties  on  the 
bond  for  that  year  for  that  amount  and  interest  from  May  S7,  1897.  For  the 
year  1896  appellant  Bates  was  found  indebted  to  the  county  in  the  sum  of 
1785.09,  and  judgment  was  rendered  against  him  and  his  sureties  on  the 
bond  for  that  year  for  that  amount  with  interest  from  May  81,  1897.    Thia 
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jodgmeDl  waa  snbseqaently  oredlted  by  tl64.64  as  of  July  88,  1896,  and  twa 
■mall  itoma  amounting  to  $9.64  as  of  date  of  judgment.  The  sheriff  and  bia. 
Tarfona  auretlea  prosecute  this  appeal,  alleging  as  error  that  the  action 
slMHild  not  have  been  in  the  name  of  the  flsoal  court  of  the  county,  and  that 
tlie  ooim^y  ooDld  not  proseonte  the  suit. 

It  waa  urged,  aeoondly,  that  various  settlements  which  had  been  attempted, 
and  hereinafter  adverted  to,  were  conclusive  upon  the  county,  and  as  those 
stUements  showed  a  balanoe  in  favor  of  the  sheriff,  that  he  was  entitled  ta 
a  jodgment  over  against  the  county  for  a  few  hundred  dollars.  Appellee 
proaeentes  a  orosa  appeal,  the  aubjeot-matter  of  which  will  be  noted  in  detail 
beninafter.  It  appeara  from  the  record  that  for  the  year  1894  various  claim  a 
weie  allowed,  payable  out  of  the  county  levy  for  that  year,  exceeding  in  the 
agsragato  the  sum  provided  for  by  the  levy.  These  claims  were  directed  to. 
be  paid  by  ibe  sheriff  out  of  the  county  levy  of  that  year.  Subsequently  an 
ordsr  waa  entered  by  the  flsoal  court,  direoting  the  sheriff  to  pay  only  67  per 
oeot.  of  th«?  claims  allowable  out  of  that  levy.  This  sum  the  sheriff  paid  ta 
the  various  claimants,  leaving  as  balanoe  in  his  hands,  after  allowing  credits, 
for  oommiaaions,  exonerations,  and  such  like,  the  sum  found  by  the  judg- 
ment in  this  oaae.  The  argument  of  the  aberiff  that  this  money  was  owing 
to  the  oounty  creditors  and  not  to  the  county,  and  that  the  right  of  action, 
tbefefore.  lay  in  the  creditors  respectively  (citing  Owens  v.  Ballard  County,  & 
Bush,  614;  Combav.  Crawford,  102  Ky.,  468),  ia  not  well  taken,  because  in 
the  eaee  at  bar  the  aberiff  was  directed  to  pay  only  67  per  cent,  of  the  daimfl. 
tefetred  to  out  of  the  levy  of  that  year,  therefore,  the  remainder  of  the 
ooon^  levy  ooUeoted  by  him  belonged  to  the  county,  was  payable  to  the^ 
Qoonty,  and  an  action  lay  by  the  county  to  recover  it. 

Coanmiaaionera  were  appointed  by  the  oounty  court  to  make  settlement. 
with  the  sheriff.  The  order  appointing  them  was  as  follows :  ''Ordered  by 
tiieoonrt  that  R.  H.  Amburgy  and  G.  W.  Howard  (be  appointed)  this  court'a 
eoaunisaionera  to  make  a  full  and  complete  settlement  with  Robert  Bates,. 
ex-sheriff  of  Knott  oounty,  for  the  years  1894,  1896,  1896  and  1897,  and  filed 
their  report  of  settlement,  which  is  ordered  to  lay  over  for  exceptions,  and  it 
none  filed,  to  be  received." 

It  was  the  reports  of  the  commissioners,  under  this  order,  and  which  were. 
filed  in  the  oounty  court,  that  it  is  insisted  were  conclusive  upon  the  county. 
We  may  remark,  in  the  first  place,  that  these  reports  were  never  approved. 
nor  oonflrmed  by  the  county  court,  nor  accepted  or  ratified  by  the  fiscal 
oonrt.  It  does  not  appear  that  exceptions  were  filed  to  them  in  the  county^ 
eoort;  tbey  were  never  ordered  to  record  as  completed  settlements,  and  tbe]^ 
can.  therefore,  be  regarded  as  no  more  than  a  tentative  settlement,  or  a  re-. 
port  of  the  oommisaioners,  which  would  become  a  settlement  upon  con- 
flnnatlon. 

In  these  suits  brought  by  the  flacal  court  of  the  county  to  recover  the^ 
balanses  alleged  to  be  due  for  the  varioua  years  respectively,  it  was  upon  tha 
motion  of  defendants,  the  appellants,  that  the  oases  were  consolidated,  trans- 
ferred to  equity,  and  referred  to  the  commissioner  to  hear  proof  and  make< 
a  full  and  oomplete  aettlement  with  appellant  Bates,  as  sheriff,  for  the  ypara 
Id  litigation.  For  this  reason  alone  it  would  be  too  late,  after  final  judg- 
uent,  for  appellant  to  complain  that  the  attempted  partial  settlements,  whiclv 
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were  abandoned  bj  defendants  in  tbelr  answer,  and  by  tbat  motion  ' 
oonolasive  upon  tbe  oonnty.  Tbe  reoord  is  a  very  imperfeot  one,  but  from  li. 
It  is  apparent  tbat  tbe  sheriff  was  Indebted  to  Knott  county  on  aooount  of 
county  levy  collectible  by  him  for  each  of  the  years  mentioned  in  sums  In 
excess  of  those  adjudged  against  him  in  tbe  Judgment  appealed  from* 
therefore,  the  judgment  upon  tbe  original  appeal  is  affirmed,  with  damages. 

On  the  cross  appeal  tbe  following  questions  are  made  and  relied  upon  as 
error  for  which  a  reversal  is  sought : 

1st.  Under  the  Kentucky  Statutes,  section  4147,  the  sheriff  is  required  to 
account  for  and  make  his  final  settlement  of  the  county  levy  for  the  prened- 
ing  year  on  or  before  the  1st  day  of  January,  and  his  failure  to  do  so  subjects 
bim  to  a  penalty  of  6  per  cent.,  recoverable  by  the  county.  Excepting  for  tbe 
year  1894,  it  appears  from  the  record  tbat  Knott  county  bad  a  treasurer,  and 
that  all  county  levies  were  directed  to  be  paid  to  the  treasurer  by  tbe  sheriff, 
«nd  warrants  for  the  county  debts  were  drawn  and  allowed  by  the  flsoal 
<}ourts  upon  the  treasurer,  and  payable  by  him  out  of  the  county  levy  paid 
to  him  by  the  sheriff.  It  will  be  observed  that  the  circuit  court  failed  to 
adjudge  any  penalty  against  tbe  sheriff  for  the  year  1894.  Inasmuch  as 
there  was  no  demand  upon  the  sheriff  to  pay  over  this  balance  to  any  par- 
ticular person,  the  penalty  should  not  have  been  assessed.  But  from  tbe 
time  this  suit  was  filed  the  sheriff  should  have  been  charged  with  interest 
tipon  the  balance  owing  on  tbat  year's  collections. 

Sd.  For  the  year  1896  the  sheriff  should  have  been  charged  with  tbe  ad 
Talorem  taxes  assessed  upon  the  property  in  the  county  as  shown  by  tbe 
assessor's  book,  as  corrected  by  the  boards  of  supervisors  and  equalisation, 
to  which  should  have  been  added  the  tithes  returned  by  the  assessor  and 
chargeable  to  the  sheriff.  He  should  have  been  credited  by  exonerations  and  . 
delinquents  allowed  by  order  of  the  fiscal  court.  He  should  have  been  cred- 
ited by  bis  commission  fixed  by  the  statute,  by  certain  errors  found  by  tbe 
commissioner  to  have  been  errors  of  calculation  by  the  assessor.  He  should 
then  have  been  credited  by  the  receipts  evidencing  cash  paid  to  the  county 
treasurer  on  or  before  tbe  Ist  day  of  January,  1896.  Upon  the  balance  owing 
by  the  sheriff  on  that  date  there  should  have  been  adjudged  a  penalty  of  6 
7)er  cent,  against  him  and  his  sureties  upon  the  bond  for  that  year.  They 
should  likewise  have  been  charged  with  interest  at  6  per  cent,  per  annum 
from  that  date  until  payments  were  made,  and  until  the  payments  aggre- 
gated a  sum  in  excess  of  tbe  interest  accumulated,  when  tbe  appellant 
should  have  been  credited  and  interest  found  upon  tbe  balance,  and  so  on 
to  the  date  of  tbe  judgment. 

From  the  record  before  us  there  appears  to  have  been  much  confusion, 
parts  of  it  apparently  irreconcilable,  as  to  the  keeping  of  tbe  fiscal  accounts 
of  the  county.  It  seems*  that  notwithstanding  the  sheriff  was  directed  to 
pay  over  the  county  levy  collected  by  him  to  the  county  treasurer,  and  tbat 
the  county  treasurer  was  ordered  to  use  same  in  paying  off  the  county's  in- 
debtedness as  ordered  by  the  fiscal  court,  the  sheriff  would  make  payment 
on  tbe  numerous  county  claims  as  they  are  called,  that  is,  orders  of  allow- 
ance made  by  the  fiscal  court  of  the  county  directed  to  tbe  county  treasurer, 
and  payable  to  various  claimants  respectively.  These  partial  payments,  it 
seems,  have  been  credited  upon  some  percentage  basis  not  clearly  shown  In 
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tbe  record,  and  were  made  by  the  sheriff  to  the  varlotis  zeepeotlve  olaimants. 
Ibcreapon  cbe  sheriff  would  carry  a  batch  of  these  olalniB  to  the  oounty^ 
tnunier,  who,  according  to  his  teatimony,  would  eudorse  across  their  face- 
In  led  ink  that  snob  and  such  per  cent,  of  these  claims  had  been  paid  by  R. 
Bitos.  sheriff,  and  sign  it  officially  and  return  it  to  the  sheriff.  Thereupon 
be  would  exeoute  to  the  sheriff  a  receipt  for  the  aggregate  of  the  sums  repre- 
Koted  to  have  been  so  paid,  and  wolild  credit  the  sheriff  with  such  aggre- 
^te  upon  his,  tbe  treasurer's,  books.  Thereafter  the  sheriff  presented  thia 
Roeipt  and  batches  of  such  or  similar  claims,  and  aslced  and  obtained  credita 
\ff  them.  Whether  they  were  the  identical  claims  referred  to  as  paid  by  the 
Ottsurer  is  not  clear.  The  county  treasurer,  who  appears  in  the  record  now 
u  one  of  the  attorneys  for  the  sheriff,  and  who  was  examined  as  a  witness 
ca  behalf  of  the  county,  testlfled  that  at  least  t8H9.S0  of  one  of  the  large  re- 
dpts  heieinafter  referred  to  was,  in  his  belief,  embraced  in  credits  previously 
illowed  to  the  sheriff. 

The  principal  controversy  growing  out  of  this  method  of  transacting 
budnesB  is  based  upon  the  following  order:  *'This  day  Robert  Bates,  sheriff 
of  Knott  oonnty,  delivered  into  court  receipts  from  the  county  treasurer  of' 
Knott  oonnty.  amounting  in  aggregate  to  $1,967.79.  which  included  the  full 
amount  paid  by  him  into  the  treasury  of  Knott  county  to  date,  October  16, 
Ib*^,  for  which  J.  M.  Baker,  county  treasurer,  is  charged  in  his  settlement- 
filed  on  this  day,  and  said  Bates  is  given  a  credit  on  the  amount  due  from 
him  to  Knott  county  for  the  year  1896  for  said  amount  of  11,967.79,  and  be  is 
also  given  a  credit  on  the  amount  due  by  htm  to  Knott  county  for  11,926.69' 
for  said  year  1896,  for  various  amounts  paid  by  him  to  claimants  as  shown 
oa  county  treasury  book,  pages  213  to  217,  inclusive." 

Baker,  the  county  treasurer,  in  his  testimony  respecting  this  transaction 
mjt:  **R.  Bates,  as  sheriff,  is  given  credit  for  11,967.79  and  $1,926.69  for  the 
Tear  1806.  The  $1,967.79  was  for  money,  etc.,  paid  me  as  county  treasurer 
for  said  year  by  said  Bates  and  his  deputies.  Tbe  $1,926.69  was  for  various 
reeelpts  paid  by  him  and  his  deputies  for  said  year  as  shown  on  the  book 
used  by  me  as  treasurer  on  pages  218  to  217,  inclusive." 

Tbe  treasurer's  book,  referred  to  in  the  foregoing  testimony,  and  other 
books  used  in  the  settlements  were  not  brought  up  on  this  appeal,  nor  were 
the  pans  nsed  on  tbe  trial  copied  into  the  transcript.  It  is  to  be  presumed, 
however,  that  these  books  were  before  the  commissioner  who  made  tbe  settle- 
mentB,  and  were  before  the  trial  court  upon  tbe  trial.  Their  inspection  may 
have  explained  what  now  might  appear  to  be  a  duplication  of  credits.  In 
Uieir  absence  we  do  not  feel  authorized  to  decide  that  they  were  duplications, 
bot,  on  the  contrary,  must  assume  that  they  satisfactorily  explained  apparent 
ineooslstencles  and  Justified  the  judgment  rendered.  For  the  year  1896  the- 
lame  objection  is  to  be  noted  to  the  judgment  in  failing  to  allow  the  county 
penalties  and  interest  as  above  Indicated  for  the  year  1896. 

Tbe  judgment  upon  the  cross  appeal  is  reversed  and  the  cause  remanded 
for  fortfaer  proceedings  not  inconsistent  with  this  opinion. 
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COMMONWEALTH  v.  BULLOCK. 
(Filed  April  80.  1902-Not  to  be  reported. ) 

1.  Crimioal  law—Appeal  by  Commonwealtb— Under  sections  885  and  387  of 
tbe  CrimiTial  Code,  where  a  trial  for  malioious  shooting  resulted  in  a  bDn's 
jury,  tbe  Commonwealth  may  appeal  for  the  purpose  of  having  tbe  law  con- 
strued. 

2.  Instruction— Malioious  shooting— Self-defense— Where  on  the  trial  of  an 
Indictment  charging  malicious  shooting,  which  was  the  result  of  a  contro* 
versy  as  to  the  building  of  a  line  fence,  an  instruction  which  told  the  jury 
that  the  person  injured  had  no  legal  right  to  build  the  fenoe  where  he  was 
attempting  to  build  It,  and  that  tbe  defendant  had  the  right  to  compel  him 
to  desist  from  so  doing,  and  to  use  such  force  as,  under  the  circumstances, 
deemed  necessary,  was  improper,  and  as  life  may  not  be  taken  to  prevent  a 
trespass,  the  only  instruction  proper  on  that  point  was  the  instruction  of 
self-defense  and  apparent  or  reasonable  belief  of  apparent  danger  of  loss  of 
life  or  bodily  harm. 

Frank  P.  O'Donnell  and  B.  J.  Bieokinridge  for  appellant. 

E.  L.  Worthington  and  W.  D.  Cochran  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  evidence  in  this  case  conduces  to  show  that  the  appellee  and  George 
"Calvert  owned  adjoining  tracts  of  land,  between  which  was  a  division  fence, 
which  fence  was  in  a  dilapidated  condition;  that  Calvert  undertook  to  build 
a  new  fence  on  appellee's  side  of  the  old  fence;  that  a  controversy  arose  be- 
tween them  as  to  the  erection  of  the  new  fence,  the  appellee  claiming  that 
the  new  fence  was  being  placed  over  and  upon  his  land ;  he  remonstrated 
iigainst  the  erection  of  the  fence  as  proposed  by  Calvert.  It  appears  that  on 
the  first  day  after  the  commencement  of  the  building  of  the  fenoe  appellee 
appeared  upon  the  ground  and  objected  to  the  building,  which  was  then  being 
^one  by  hands  hired  by  Calvert,  Calvert  not  then  being  present,  and  that  ap- 
pellee sent  word  to  Calvert  to  come  next  day  and  see  if  they  could  not  adjust 
the  matter.  It  seems  that  Calvert  and  the  appellee  met  there  on  the  next  day 
and  as  to  what  took  place  between  them  there  is  some  conflict  of  proof,  but 
It  appears  that  each  one  of  them  finally  had  a  gun  and  the  result  of  the  con- 
troversy was  that  Bullock  shot  Calvert,  the  wound,  however,  not  resulting 
In  Calvert's  death.  Afterwards  appeUee  was  indicted  for  malicious  shooting 
with  intent  to  kill  Calvert.  A  trial  resulted  in  a  disagreement  of  the  jury, 
■and  this  appeal  is  prosecuted  by  the  Commonwealth  in  order  to  obtain  a 
proper  construction  of  the  law,  it  being  claimed  by  the  Commonwealth  that 
the  court  erred  in  giving  instruction  No.  6.  This  appeal  seems  to  be  au- 
thorized by  sections  886  and  887  of  the  Criminal  Code  of  Practice. 

The  instructions  of  the  court  are  as  follows : 

*'l8t.  The  court  Instructs  the  jury  that  if  they  believe  from  all  the  evidence, 
beyond  a  reasonable  doubt,  that  the  accused,  Thad.  P.  Bullock,  in  Maaon 
county.  Kentucky,  at  any  time  before  the  finding  of  tbe  indictment  in  this 
tjaae,  did  willfully,  maliciously  and  feloniously  shoot  at  and  wound  the  wit- 
ness, George  Calvert,  with  a  rifle  loaded  with  powder  and  leaden  ball,  or 
^ther  hard  substance,  with  intent  to  kill  him,  but  from  which  shooting  and 
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'woandlDK  aa  aforesaid,  he,  the  said  George  Calvert,  did  oot  die,  then,  they 
will  find  the  said  accnsed  guilty,  as  charged  io  the  iDdiotment,  and  fix  his 
pDDishmeDt  at  ooDflDemeot  Id  the  peoitentlary  for  not  less  than  one  nor 
more  than  five  years,  in  the  dlaoretion  of  the  jury,  governed  by  all  the  evi- 
dence. 

"2d.  The  oonrt  further  Instruots  the  jury  that  if  they  beliere  from  all  the 
eridenoe,  beyond  a  reasonable  doubt,  that  theaooused,  Tbad.  P.  BuUook,  in 
Mason  oounty,  Eentnoky,  at  any  time  within  twelve  months  before  the 
HiidiDg  of  the  indictment  herein,  did  in  a  sudden  affray,  or  in  sudden  hfat 
aDd  passion,  without  previous  malice,  and  not  in  self-defense,  or  reasonably 
apparent  self-defense,  shoot  at  and  wound  the  said  George  Calvert  with  a 
rifle  loaded  with  powder  and  leaden  ball  or  other  hard  substance,  and  with- 
out killing  him.  the  said  George  Calvert,  then  they  will  find  the  said  accused 
guilty  and  fix  his  punishment  at  a  fine  of  not  less  than  $60  and  not  more 
than  1600,  or  by  confinement  in  the  county  jail  for  not  less  than  six  months 
nor  more  than  one  year,  or  they  may  both  so  fine  and  confine  in  the  discie- 
tScD  of  the  jury. 

**3d.  If  the  jury  believe  from  all  the  evidence,  beyond  a  reasonable  doubt, 
that  the  aoonsed,  Tbad.  P.  Bullock,  has  been  proven  guilty,  but  should  en- 
tertain a  reasonable  doubt  from  the  evidence  as  to  the  degree  of  the  offense 
which  he  has  committed,  then  they  will  find  him  guilty  of  the  lower  degree 
only,  that  is,  of  shooting  and  wounding  in  a  sudden  affray,  etc.,  and  fix  his 
punishment  as  indicated  in  instruction  No.  2. 

'*4th.  Unless  the  jury  believe  from  all  the  evidence,  beyond  a  reasonable 
doubt,  that  the  accused,  Tbad.  P.  Bullock,  has  been  proven  guilty,  they  will 
tnd  him  not  guilty. 

**5th.  The  court  Instructs  the  jury  that  George  Calvert  had  no  legal  right  to 
build  the  fence  where  he  was  attempting  to  build  it,  on  the  occasion  of  the 
shooting;  and  the  defendant,  Bullock,  had  a  right  to  compel  him  to  deslKt 
from  so  doing,  and  to  use  such  force,  as  under  the  circumstances,  seemed  to 
him  to  be  reasonably  necessary  to  compel  him  to  desist.  And  if  the  jury 
believe  from  all  the  evidence  that  defendant,  Bullock,  believed,  and  had  ree- 
sonable  grounds  to  believe,  that  Calvert  had  armed  himself  with  a  gun,  with 
the  intention  of  resisting  any  effort  that  Bullock  might  use  to  compel  him 
to  desist  from  building  the  fence  there,  and  that  in  making  such  resistance 
he  (Bullock)  would  be  put  In  danger  of  loss  of  life  or  great  bodilly  harm, 
then  Bullock  had  the  legal  right  to  arm  himself  for  the  purpose  of  protect- 
ing himself  from  danger.  And  if  the  jury  believe  from  all  the  evidence  that 
when  be  shot  Calvert  he  (Bullock)  believed,  and  had  reasonable.'grounds  to 
believe,  that  he  was  then  in  danger  of  loss  of  life  or  great  bodily  harm  at  the 
hands  of  Calvert,  then  the  shooting  was  excusable  on  the  ground  of  self-de- 
fense, and  the  jury  will  find  the  defendant  not  guilty." 

Instruction  No.  6  is  the  one  objected  to  by  the  Commonwealth,  the  correct- 
ness of  wbloh  is  the  sole  question  presented  for  decision.  It  is  contended  for 
appellee  that  the  opinion  of  this  court  in  Baker  v.  Commonwealth,  08  Ky.. 
M,  authorized  the  instruction  complained  of.  It  will  be  seen,  however, 
upon  an  examination  of  the  case  that  it  was  expressly  held  in  substance  that 
a  person  is  not  bound  to  retreat  upon  his  own  premises,  but  may  stand  his 
ground  and  defend  his  personal  property ;  but  he  is  not  justified  in  taking 
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the  life  of  a  tarespasser  or  doing  hlin  bodily  barm  to  prevent  tbe  mere  tree* 
pais.  If.  however,  the  trespass  Is  committed  with  the  Intention  of  killing- 
the  owner  of  the  property,  or  of  dolnic  him  great  bodily  barm  if  he  resists  the- 
trespass,  the  owner  has  the  right  to  kill  the  trespasser,  If  he  has  reasonable' 
grounds  to  believe  that  It  Is  necessary  so  to  do  in  order  to  protect  his  life  or- 
to  prevent  great  bodily  harm  at  the  hands  of  the  trespasser. 

In  the  case  of  Utterbaok  v.  Commonwealth,  20  Ey.  Law  Rep.,  1615,  It  was 
stated  In  substance,  the  case  being  not  unlike  the  one  at  bar,  that  life  can 
not  be  taken  to  prevent  trespass,  and  on  a  trial  for  homicide  the  guilt  or  in- 
nocence of  the  defendant  does  not  depend  upon  whether  he  was  right  or 
wrong  in  the  controversy  about  the  land.  Life  In  a  case  like  this  can  only 
be  taken  in  self-defense  or  in  the  necessary  defense  of  others.  The  general 
doctrine  as  to  the  defense  of  property  is  not  applicable  to  the  defense  of  what 
is  termed  tbe  castle.  A  mere  trespass  on  land  does  not  authorize  the  occu- 
pant to  take  the  life  of  the  trespasser.  His  right  to  the  land  can  only  be  de- 
termined in  a  civil  action. 

If  Calvert  had  demonstrated  a  determination  to  kill  the  appellee  in  tbe^ 
event  of  his  objection  or  resistance  to  the  erection  of  the  fence  upon  the  land 
claimed  by  appellee,  a  different  question  would  have  been  presented  for  oon- 
slderation,  but  in  this  case  it  appears  from  the  testimony  that  the  most  that- 
can  be  said  is  that  tbe  parties  became  enraged  against  each  other  in  respect 
to  the  controversy  as  to  where  the  fence  should  be  erected,  and  the  difUculty 
resulted  therefrom.  After  a  careful  consideration  of  the  testimony  and  the 
law  applicable  thereto,  we  are  of  opinion  that  instruction  No.  6  should  not 
have  been  given.  The  law  of  self-defense  and  apparent  or  reasonable  belief 
of  apparent  danger  of  loss  of  life  or  bodily  harm  should  have  been  given.  It 
results  from  the  foregoing  that  the  court  erred  In  giving  Instruction  No.  6. 
It  ought  not  to  have  been  given. 

All  of  which  is  ordered  to  be  certified  to  the  circuit  court  for  its  guidance 
in  future  trials. 


BEBGEN  &  MEEHAM  CO.,  &c.  v.  SEARS,  &c. 
(Filed  April  30,  1003— Not  to  be  reported.) 

1.  Life  tenant— Power  to  sell  timber— A  life  tenant  had  no  right  to  sell  the 
timber  upon  tbe  land  in  which  she  bad  a  life  estate,  and  one  who  purchased 
from  her  vendee  with  knowledge  of  his  title  was  liable  to  the  remaindermen 
for  the  value  of  the  timber  as  to  the  date  and  place  of  conversion. 

2.  Reformation  of  verdict  by  court— Where  tbe  verdict  as  returned  by  the 
jury  was  ezprpssed  in  inapt  words,  it  was  proper  for  the  court  upon  interro- 
gating the  jury  and  learning  their  true  intent  to  write  in  appropriate  words 
to  convey  the  correct  idea. 

S.  W.  Forgy  for  appellants. 

C.  A.  Denny,  B.  B.  Petrle  and  W.  S.  Pryor  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  an  action  at  law  by  the  devisees  of  F.  H.  Sears,  deceased,  for  an 
unlawful  entry  on  the  land  of  plaintiffs  by  defendants,  the  appellants,  tho 
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BeivBD  &  Meeban  Co..  L.  T.  Powers  and  D.  A.  Powers,  and  for  the  onttlDg, 
deRtroying  and  removiDff  all  the  valuable  timber  from  the  land,  so  as  to  ren- 
der the  land  almost  Talneless,  the  trial  resaltin^  in  a  verdiot  and  judgment 
for  the  plaintiffs  for  1800  damages.  There  was  evidence  to  the  following 
effect:  Appellant,  D.  A.  Powers,  then  and  now  insolvent,  obtained  from  the 
life  tenant,  the  mother  of  appellees,  a  contract  selling  him  this  timber  and 
permitting  him  to  make  the  roads  and  do  the  other  acts  complained  of.  At 
that  time  the  life  tenant  was  enfeebled  by  extreme  age,  and  had  not  mind 
fnififlient  to  know  the  nature  of  the  paper  she  was  signing.  The  contract 
price  for  the  timber  and  privileges  was  1100,  only  about  $80  of  which  was 
paid.  Its  real  value  standing  in  the  tree  was  1600  to  1700.  The  president 
and  other  officers  of  appellant,  the  Bergen  &  Meehan  Co.,  were  present  at 
the  cutting  of  some  of  this  timber;  were  warned  by  one  of  appellees  before 
CDttlng  it;  had  notice  of  the  nature  of  the  title  acquired  by  D.  A.  Powers; 
and  bought  the  timber  under  circumstances  shown  in  the  evidence  tending 
strongly  to  prove  that  the  company  by  its  agents  partidated  in  the  original 
coDversion  of  this  timber.  On  the  trial  the  court  told  the  jury  that  the  life 
tenant  had  no  right  to  sell  and  convey  this  timber,  and  that  none  of  appel- 
lactfi  acquired  any  light  under  her  contract  (whether  she  was  or  was  not  of 
sound  mind);  that  if  appellant  company,  with  knowledge  of  appellee's  title 
ooDverted  the  timber  in  question,  it  was  liable  to  appellees  for  the  value 
thereof  as  of  the  date  and  place  of  conversion.  This,  we  think,  was  correct, 
for  if  D.  A.  Powers  had  no  title  (and  he  had  none)  he  could  convey  none 
to  0D6  having  knowledge  or  notice  of  the  nature  of  his  possession.  There 
was  evidence  to  sustain  the  finding  of  the  jury.  The  verdict  represents  only 
the  fair  value  of  the  timber  at  the  time  of  the  conversion.    It  is  not  excessive. 

Question  is  made  as  to  the  conduct  of  the  trial  court  in  directing  a  reforma- 
tion of  the  verdict.  As  originally  returned  by  the  jury  it  used  inapt  words 
to  express  their  meaning.  The  judge,  interrogating  the  jury,  learned  their 
true  intent,  and  wrote  in  appropriate  words  to  convey  the  correct  idea.  The 
jurj  then  being  questioned,  agreed  that  the  verdict  as  corrected  was  what 
they  intended  to  find.  This  was  not  improper.  We  perceive  no  error  to  ap- 
pellants' prejudice. 

Judgment  affirmed,  with  damages. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  McMANUS,  AIPM'X. 

(Filed  April  SO.  1003— Not  to  be  reported.) 

New  trial— Newly  discovered  evidence— Where  one  who  was  not  called  as  a 
wltnesa  on  the  trial  of  u  case,  presumably  because  both  sides  were  afraid  of 
his  testimony,  be  having  given  both  of  them  conflicting  statements  as  to 
what  he  would  testify,  when  he  subsequently,  in  the  prosecution  of  one  of 
the  witnesses  for  false  swearing,  testified  to  facts  which  would  relieve  the 
defendant  of  liability,  a  new  trial  should  have  been  granted  upon  the  defend,, 
ant's  motion  upon  the  ground  of  newly-discovered  evidence. 

Quigley  &  Quigley  and  Pirtle  &  Trabue  for  appellant. 

Wheeler  8s  Worten  and  E.  W.  Hines  for  appellee. 

Tol.  24—6 
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Appeal  from  MoGraoken  Girouit  Gourt. 
OpiDioD  of  the  court  by  Jodge  DuBelle. 

Appellee  brought  suit  asadmiuistratriz  of  her  sod,  Bobert  McMauus,  alleg- 
ing that  the  deceased,  haviog  no  money,  was  trying  to  procure  a  free  ride  od 
appellant's  freight  train  from  Central  City  to  Louisville,  and  that  while  the 
train  was  under  headway,  near  Green  river,  the  company,  by  its  brakeman, 
ordered  him  to  get  off,  and  upon  his  failure  to  do  so  immediately,  by  force 
and  violence,  ejected  him  as  the  train  was  passing  over  the  trestle  approach- 
ing Green  river,  causing  him  to  fall  some  thirty  or  forty  teet,  from  which 
fall  be  died. 

The  company  denied  all  the  facts  alleged  in  the  petition.  It  appears  that 
four  persons,  of  whom  the  intestate  was  one,  undertook  to  steal  a  ride  on 
the  freight  train  from  Central  City  to  Louisville.  The  principal  witness  for 
the  plaintiff  was  Robert  Craig,  who  tells  what  is,  in  some  respects,  a  most 
remarkable  and  Improbable  story.  He  says  that  they  boarded  the  train  be- 
tween 12  and  1  o'clock  at  night;  that  he  was  riding  on  the  truss  rods  under 
a  box  car,  near  the  middle  of  the  car,  which  was  near  the  middle  of  the  train; 
that  one  Sam  Hooks  and  McManus  were  on  the  same  car  with  him,  the  lat- 
ter being  on  the  lower  step  of  the  ladder  on  the  side  of  the  car,  near  the  end; 
that  a  colored  brakeman,  with  a  red  lantern,  came  along  the  top  of  the  oar 
and  told  McManus  to  get  off  the  car,  to  which  he  responded  that  he  would 
get  off  when  the  train  stopped;  that  the  brakeman  then  replied  :  "Damn  you, 
you  got  on  this  train  when  it  was  running,  and  you  can  get  off  when  it  ig 
running.  If  you  don't  get  off,  I  will  mash  your  flngerb;"  that  the  brake- 
man  set  his  lantern  down  on  the  top  of  the  car.  Craig  further  says  that  he 
saw  this  by  poking  his  head  out  from  under  the  car  and  looking  up,  but 
that  at  this  juncture  be  pulled  his  head  in  for  fear  the  brakeman  would  see 
him,  and  neither  saw  nor  heard  anything  more;  that  he,  Hooks  and  one 
Kelly,  who  was  the  fourth  man,  got  off  at  McHenry. 

The  body  of  McManus  was  subsequently  found  on  the  ground  at  the  foot 
of  the  trestle,  some  thirty  or  forty  feet  below  the  rails. 

The  box  cars  in  use  on  the  Illinois  Central  railroad  appear  to  vary  in 
height  from  about  ten  to  about  fourteen  feet.  The  truss  rods  are  iron  rods 
running  lengthwise  of  the  car,  fastened  to  the  timbers  at  each  end,  and  pass- 
ing under  iron  braces  which  project  downwards  from  cross  timbers  situated 
about  a  third  of  a  car  length  from  the  ends  of  the  oar.  The  purpose  of  these 
truss  rods  is  to  support  the  load  at  the  center  of  the  oar,  the  trucks  support- 
ing directly  the  load  in  the  ends.  The  rods,  therefore,  slant  downwards 
from  the  ends  of  the  cai  to  the  braces,  which  are  from  two  to  two  and  one- 
half  feet  below  the  bottom  of  the  car,  and  between  the  braces  run  parallel  to 
the  oar  floor.  There  were,  according  to  Craig's  statement,  three  of  these 
truss  rods  on  each  side  of  the  car  in  question.  The  outermost  truss  rod  is 
from  twelve  to  fourteen  inches  inside  of  the  line  of  the  side  of  the  oar. 
Craig  was,  therefore,  stretched  across  three  of  the  truss  rods,  near  the  middle 
of  the  car,  lying  upon  his  stomach,  and  grasping  the  outer  rod.  So  situated, 
he  claims  that  he  extended  his  head  beyond  the  side  of  the  oar  so  as  to  see 
the  face  of  the  brakeman  standing  upon  the  top  of  the  car,  and  detect  his 
race.  It  is  improbable  that,  under  these  circumstances,  he  could  extend  bis 
head  far  enough  to  see  the  faoe  of  the  brakeman,  with  the  train  in  motion, 
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«feii  thoQKh  going  tolerably  slow,  as  he  states  it  was.  It  is  also  Improbable 
%bal  a  brakeman  npoo  a  moving  freight  train  would  lean  far  enough  over 
the  slight  overhang  of  the  side  of  the  oar  roof  to  be  thus  seen.  It  is  still 
more  improbable,  if  possible,  that  in  this  position,  with  his  head  close  to 
the  roar  and  rattle  of  the  moving  wheels,  the  witness  oould  overhear  the 
^onveraation  he  details. 

Both  brakeinen  and  the  conductor  on  the  train  testified,  distinctly  and 
emphatically,  that  they  saw  no  one  stealing  a  ride  on  the  train  and  had  no 
'Cooversatlon  with  any  one. 

Sam  Hooks  did  not  testify  in  the  case,  presumably  for  the  reason  that  each 
tide  was  afraid  to  call  him  as  a  witness.  He  had  made  various  statements 
«i  to  bis  knowlMge  of  the  death  of  McManus,  but  had  refused  to  swear  to 
thfrm.  The  statements  conflicted  with  each  other  and  with  those  of  the  wit- 
neMes.  But  subsequent  to  the  trial  Hansbrougb,  who  was  a  colored  brake- 
man  on  the  train,  was  arrested  and  tried  before  the  police  court  as  an 
«iamining  court,  in  Paducah,  upon  the  charge  of  false  swearing  in  his 
ftatement  that  he  did  not  see  or  talk  to  McManus.  Upon  this  trial  Hooka 
was  oalled  as  a  witness  for  the  Commonwealth,  and  made  a  statement  which 
18  contradictory  not  only  of  the  testimony  of  t)ie  brakeman,  but  of  his  own 
previous  statements  and  of  the  testimony  of  Craig.  He  said,  in  substance, 
that  McManus  and  he  boarded  the  train  together;  that  McManus  got  on  the 
ladder  on  the  end  of  a  box  car,  between  two  cars;  that  be  got  on  the  bumpers; 
that  a  negro  brakeman  came  over  the  train  and  asked  them  where  they  were 
going,  and  that  he  said  they  wanted  to  go  to  Louisville;  that  the  brakeman 
asked  if  he  had  any  money;  that  he  gave  a  quarter;  that  McManus  said  he 
bad  no  money,  and  the  brakeman  told  them  they  would  have  to  get  off  at  the 
Dezi  station,  and  then  went  on  toward  the  engine;  that  after  the  brakeman 
left  they  climbed  up  and  went  over  the  car,  and  got  down  between  the  car 
and  tbe  oar  in  front;  that  Hooks  got  on  the  bumpers  and  McManus  on  the 
foot  bold  or  ladder  at  the  end  of  the  cars;  that  he  wanted  to  get  on  the  foot- 
bold  at  the  end  of  the  car,  and  told  McManus  to  get  on  the  ladder  on  the 
«ide;  that  McManus  attempted  to  do  so,  and  went  under  the  trestle;  and 
fhat  this  was  the  only  conversation  had  between  them  and  the  brakeman, 
This  statement,  together  with  his  other  statements,  was  shown  upon  the 
motioii  for  new  trial,  upon  the  ground  of  newly- discovered  evidence,  it 
being  claimed  that,  until  he  testified  in  the  police  court,  the  company's 
agents  bad  been  entirely  unable  to  learn  what  he  would  state  under  oath. 

It  is  apparent  that  if  Hooks  had  testified  upon  the  hearing  of  this  case 
the  valne  of  his  testimony  would  have  been  greatly  diminished  by  his  own 
contradictory  statements,  which  might  have  been  readily  shown. 

Tbe  somewhat  similar  oase  of  Wherry  v.  Duluth,  &c.,  By.  Co.,  64  Minn,, 
41&,  is  relied  on  by  appellee.  That  case  dilTers  in  the  fact  that  tbe  witness 
wonld  not  state  what  his  testimony  would  be  should  he  be  placed  upon  the 
iritness  stand.  Said  the  ooart  in  that  case :  *'It  is  not  claimed  that  plaintiff 
or  his  oonnsel  were  misled  in  any  manner  by  McDonald,  the  witness.  It 
was  certainly  laches  on  plaintiff's  part  not  to  have  examined  the  fireman  as 
a  witness  when  be  had  the  opportunity,  if  he  was  anxious  to  elicit  the  truth, 
and,  If  he  dared  not  to  trust  him  then  under  oath,  we  can  i^ot  now  relieve 
Mm,  that  he  may  experiment  with  the  witness  at  another  trial."  .    . 
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Id  ordinary  oases  we  should  not  be  Inolined  to  interfere  with  the  olrouit* 
court's  exeroise  of  discretion  in  lef using  an  application  for  a  new  trial,  based 
upon  such  a  discovery  of  such  evidence;  but  in  this  case,  where  the  evidence* 
upon  which  the  Jury  must  have  solely  based  their  verdict,  is  of  so  inherently 
improbable  a  character  as  that  which  we  have  stated,  we  have  reached  the^* 
conclusion  that  a  due  regard  for  the  ends  of  justice  requires  the  granting  of^ 
a  new  trial.    The  instructions  given  seem  not  only  to  be  reasonably  fair- 
statements  of  the  law.  but  to  be  unobjectionable  to  the  appellant,  with  two- 
exceptions.    One  of  these  is  instruction  *'W,"  given  on  the  motion  of  plain- 
tiff, as  follows:  "The  court  instructs  the  jury  that  it  is  the  duty  of  servanta- 
in  charge  of  a  train  in  putting  a  person  off  the  train,  even  though  he  be  a. 
trespasser,  to  see  that  the  train  has  stopped  running  before  ejecting  him,  or 
that  its  speed  is  so  checked  as  to  guarantee  his  safety  in  alighting,  and  to- 
Sfe  that  he  has  a  safe  place  to  alight." 

The  objection  to  this  Instruction  is  to  the  use  of  the  word  "guarantee.'* 
Thu  instruction  would  have  been  in  better  form  had  it  read,  "or  that  its. 
spei'd  is  so  checked  as  to  render  it  safe  for  him  to  alight." 

The  other  objection  is  to  the  refusal  to  give  in  some  form  an    instruction 
thac  if  the  brakeman  put  McManus  off  the  train  maliciously,  and  not  in  the- 
dincbarge  of  his  duty  as  brakeman,  the  jury  should  find  for  the  defense.. 
Siiiich  V.  L.  &  N.  R.  R.  Co.,  95  Ky.,  18.  and  I.  C.  R.  R.  Co.  v.  West,  2d  Ky. 
Law  Bep.,  1887,  are  relied  on  in  support  of  this  proposition.    It  is  unneces- 
sary to  decide  here  in  what  oases  such  an  instruction  should  be  given.    It  ia- 
enuugh  to  say  that  the  testimony  in  this  case  does  not  warrant  the  giving  of 
such  an  instruction.    If  the  brakeman  did  put  MoManus  off  this  train,  or- 
by  threats  of  violence  forced  him  to  leave  it,  the  act  of  putting  him  off  was 
clearly  within  the  scope  of  his  authority.    It  was  the  manner  in  which  it  is- 
alleged  to  have  been  done  that  is  the  basis  of  the  company's  responsibility. 
The  evidence,  if  true,  does  not  tend  to  show  that  the  object  sought  by  the- 
brakeman  was  the  infliction  of  an  injury. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
diri'Otions  to  award  appellant  a  new  trial  and  for  further  proceedings  con- 
sistent herewith. 


OLIVER  V.  COMMONWEALTH. 
(Filed  May  1.  1002.) 

1.  Criminal  law— Second  conviction— Sufficiency  of  indictment— Where  the 
court,  the  time  when  the  indictment  was  returned,  the  date  of  the  trial,  the- 
dnte  of  the  judgment,  as  well  as  the  number  of  the  action  and  its  style,  are- 
particularly  set  out,  and  it  is  charged  that  the  defendant  was  at  that  tim» 
convicted  of  the  crime  of  malicious  shooting  at  and  wounding  another, 
"with  inte  a  felony,"  punishable  under  the  laws  of  Kentucky  by  confinement 
in  the  penitentiary,  and  that  he  was  found  guilty  of  the  offense,  his  pun- 
ishment fixed  at  five  years  in  the  penitentiary,  and  that  afterwards,  on  a  cer- 
tain day,  judgment  was  entered  upon  that  verdict,  and  that  the  verdict  and 
judgment  are  still  in  force  and  have  never  been  vacated,  modified,  set  aside* 
or  appealed  from,  the  previous  conviction  is  sufficiently  set  forth  in  the  in- 
diotment  to  warrant  the  increased  penalty  for  a  second  conviction. 

8.  Verdict— Sufficiency  of— Where  the  court  instructed  the  jury  that  if  they* 
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-Yonnd  that  the  defeodant  had  been  previously  ooovioted  of  a  felony,  they 
ehoald  fix  his  imprigoDment  at  ten  years,  a  verdict,  *'we,  the  jury,  And  the 
-defendant  Rnllty  as  oharRed  in  the  indiotment,  and  fix  his  punishment  at 
ten  years  in  the  penitentiary,"  was  sufSolent  to  authorize  the  increased  pen- 
alty. 

Walter  Darby  for  appellant. 

C.  J.  Pratt  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judfi;e  Hobson. 

Appellant  was  indicted  in  the  Jefferson  Circuit  Court  for  the  crime  of 
mallciouely  cutting  and  wounding  Sallie  Thomas  with  intent  to  kill,  and  it 
was  obaiiced  in  the  indictment  that  he  had  previously  been  convicted  of  the 
>crime  of  malicious  shooting  and  had  been  convicted  and  his  punishment 
'Hzed  at  confinement  in  the  penitentiary  for  five  years.    The  jury  returned 
the  following  verdict :  '*We,  the  jury,  find  the  defendant  guilty  as  charged 
In  the  indictment,  and  fix  his  punishment  at  ten  years  in  the  penitentiary." 
The  oonrt  entered  judgment  on  the  verdict.    Appellant  insists  that  the  in* 
diotment  is  insuflicient  to  sustain  the  verdict  or  to  warrant  a  conviction  for 
twice  the  time  of  the  first  sentence,  and  that  the  verdict  is  insufficient  under 
the  statute.    The  part  of  the  indictment  which  refers  to  the  previous  con- 
viction is  in  these  words:  *'The  grand  jurors  of  the  county  of  Jefferson,  in 
the  name  and  by  the  authority  of  the  Commonwealth  of  Kentucky,  accuse 
'George  Oliver,  alias  George  Glass,  further,  and  say  that  the  said   George 
Oliver,  alias  George  Glass,  was  in  the  Jefferson  Circuit  Court  of  Jefferson 
eounty,  Kentucky,  at  its  October  term,  A.  D.,  1892,  to  wit,  on  the  14th  day 
of  October,  A.  D.,  1892,  indicted  by  the  grand  jurors  of  said  county  of  the 
-erlme  of  maliciously   shooting   at  and   wounding    another   with     inte   a 
felony,  punishable  under  the  laws  of   the  State  of  Kentucky  by  confine- 
ment In  the  penitenitary;  and  at  the  February  term  of  said  court,  to  wit, 
on  (he  14th  day  of  February,  A.  D.,  1898,  was  found  guilty  of  said  offense  by 
the  verdict  of  a  jury  duly  empanelled  in  and  sworn  by  said  court  to  try  said 
-isauae,  and  by  the  verdict  of  said  jury  his  punishment  was  fixed  at  confine- 
ment in  the  State  penitentiary  for  the  term  of  five  years;  and  afterwards,  to 
wit,  on  the  14th  day  of  March,  1893,  the  judgment  of  said  court  was  rendered 
vpon  said  verdict,  whereby  said  Oliver,  alias  Glass,  was  sentenced  to  confine- 
ment in  the  State  penitentiary,  In  the  State  of  Kentucky,  at  hard  labor  for  a 
period  of  five  years,  which  said  verdict  of  the  jury  and  judgment  of  said 
oourt  aforesaid  thereupon  became,  and  has  ever  since  been.  In  full  force  and 
effect,  and  has  not  been,  and  is  not,  vacated,  modified,   set  aside  or  appealed 
from,  as  will  fully  appear  from  the  record  of  said  case  In  the  ofilce  of  the 
-elerk  of  said  oourt  and  filed  herewith,  and  numbered  16,889,  and  styled  the 
Commonwealth  of  Kentucky  v.  George  Glass,  alias  George  Johnson,  and  said 
'George  Glass,  alias  George  Johnson,  Is  the  same  person  as  the  accused  herein 
<Oeorge  Oliver,  alias  George  Glass,  contrary  to  the  form  of  the  statute  In  such 
'CaMfi  made  and  provided,  and  against  the  peace  and  dignity  of  the  Common* 
-wealth  of  Kentucky." 

Section  12S  of  the  Criminal  Code  requires  an  Indictment  to  state  the  facta 
'conttituting  the  offense  in  ordinary  and  concise  language,  and  In  such  a 
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uannex  as  to,  enable  a  persoD  of  oommon  UDderatandlDg  to  know  what  la-lA- 
tended  and  with  snob  degree  of  certainty  as  to  enable  the  oonrt  to  pronounoe' 
Indgment  on  oonviotion  aooording  to  the  right  of  the  case.  The  previoua 
oonviotion  is  snflQoiently  identified  to  comply  with  this  rale.  The  ootvt,  the^ 
time  when  the  indictment  was  returned,  the  date  of  the  trial  and  the  dat6  Of 
the  Jadgment,  as  well  as  the  number  of  the  action  and  its  style,,  are  partloD- 
larly  set  out.  This  identified  the  case  in  which  the  conviction  took  place  so 
that  the  defendant  could  not  be  misled.  If  we  disregard  entirely  the  words 
"with  inte,"  we  have  left  the  statement  that  he  was  indicted  for  the  crime- 
of  "maliciously  shooting  at  and  wounding  another,"  and  that  he  was  con- 
victed by  the  jury  and  sentenced  by  the  court  to  confinement  in  the  State^ 
penitentiary  for  a  period  of  fire  years,  and  that  the  verdict  and  Judgment  are- 
in  full  force  and  effect.  By  section  1127,  Kentucky  Statutes,  offenses  that 
are  punishable  with  confinement  in  the  penitentiary  are  felonies.  It  thus 
appears  that  appellant  was  convicted  of  a  felony.  Besides,  the  crime  puii<- 
ished  by  section  1166,  Kentucky  Statutes,  is  frequently  designated  as  mali- 
oious  shooting  or  wounding  and  such  a  designation  would  be  sufficient  to  ap- 
prise the  defendant  of  what  was  meant  when  taken  in  connection  with  tbe- 
other  facts  stated. 

The  case  of  Herndon  v.  Commonwealth,  SO  Ky.  Law  Rep.,  1114,  seems 
conclusive  as  to  the  sufficiency  of  the  verdict.  There  this  court  said  in  a  oase 
like  this:  "The  only  other  objection  made  that  need  be  noticed  relates  to  the 
form  of  the  verdict.  It  is  insisted  that  the  verdict  is  not  sufficient  under 
the  statute  to  sustain  the  judgment.  The  statute  is  as  follows:  'Every  per- 
son convicted  a  second  time  of  felony,  the  punishment  of  which  is  confine- 
ment in  the  penitentiary,  shall  be  confined  in  the  penitentiary  not  less  tbaD- 
double  the  time  of  the  first  conviction ;  and  if  convicted  a  third  time  of  fel*- 
ony,  he  shall  be  confined  in  the  penitentiary  during  his  life.  Judgme];it4n 
■uch  cases  shall  not  be  given  for  the  increased  penalty  unless  the  Jury.sbaH 
find,  from  record  and  other  competent  evidence,  the  fact  of  former  convic- 
tions for  felony  committed  by  the  prisoner,  in  or  out  of  this  State.*' 

The  court  below  instructed  the  jury  that  if  they  found  the  defendant  guUty^ 
of  malicious  shooting  they  should  fix  his  punishment  at  confinement  in  the 
penitentiary  for  not  less  than  one  nor  more  than  five  years,  unless  they  also- 
found  that  he  had  been  twice  previously  convicted  of  felony  as  alleged  in  the 
indictment,  in  which  case,  if  they  found  him  guilty,  they  should  fix  hiB> 
punishment  at  confinement  in  the  penitentiary  for  life.  Under,  these  in- 
structions the  jury  returned  this  verdict:  "We,  the  jury,  find  the. defendant^ 
Ben  Herndon,  guilty,  as  charged  in  the  indictment,  and  fix  his  punishment- 
at  confinement  in  the  penitentiary  for  life." 

It  is  insisted  that  under  the  statute  the  jury  should  find  the  fact  of  the 
former  convictions,  and  that  this  verdict  is  not  sufficient  in  this  respect. 
But  under  the  instructions  of  the  court  the  jury  could  not  have  found  their 
verdict  in  any  other  form  than  they  did.  Their  finding  the  defendant  guilty^ 
as  charged  in  the  indictment,  and  fixing  his  punishment  at  confinement  in 
the  penitentiary  for  life,  was  In  effect,  under  the  instructions,  a  finding  of' 
the  former  convictions.  The  purpose  of  the  statute  was  to  guarantee  to  the- 
defendant  a  trial  by  Jury  on  this  question,  and  this  appellant  has  had^ 


L.  ft  N.  R.  B,  00.  V.  CHAMPION.  87 

There  was  do  doabi  of  the  two  previous  oonviotioDS.    Uoder  the  evldeoce 
the  joxT  oonid  not  have  found  otherwise,  aod  we  do  not  think  the  defend- 
ant's flnbstantlal  rights  have  been  prejudiced. 
Jodgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CHAMPION. 
(Filed  May  1,  1902-Not  to  be  reported.) 

1.  namages— Objection  of  passenger— Punitive  damages— Where  a  conductor 
on  a  train  bad  been  warned  to  look  out  for  an  unused  ticket  of  a  certain  date, 
and  the  date  of  plaintiff's  ticket  was  so  indlstlnctthat  the  conductor  was  hon- 
estly mistaken  in  believing  that  it  was  the  ticket  he  had  been  warned  to  look 
out  for,  and  upon  hi6  informing  plaintiff  that  he  must  pay  fare  to  the  next 
itatioD,  where  the  conductor  could  investigate  It,  plaintiff  refused  to  do  so 
and  voluntailly  left  the  train,  plaintiff  was  entitled  only  to  actual  damages, 
and  an  instruction  authorizing  punitive  damages  was  improper. 

3.  Burden  of  proof— Where  defendant  by  its  answer  admitted  that  plaintiff 
was  entitled  to  actual  damages,  and  stated  the  amount,  the  burden  of  proof 
was  upon  the  defendant. 

W.  C.  MoChord  for  appellant. 

John  W.  Lewis  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  28th  of  June.  1900,  the  appellee  purchased  from  the  appellant's 
agent  at  Springfield,  Ky.,  a  ticket  entitling  him  to  passage  from  Springfield 
to  Louisville.  He  boarded  the  train  for  the  trip.  After  leaving  Springfield, 
in  due  time  the  conductor  approached  the  appellee  with  the  view  of  taking 
Dp  his  ticket.  Upon  examination  of  it  the  conductor  concluded,  from  the 
figures  stamped  on  the  back  of  it  by  the  agent,  that  it 'had  been  issued  on 
the  96th  of  June,  the  terms  of  the  ticket  requiring  that  the  party  holding  it 
should  use  it  upon  the  day  of  its  issuance,  so  the  conductor,  after  reaching 
the  conclusion  that  he  could  not  receive  the  ticket  from  the  appellee  for 
passage  from  Springfield  to  Louisville,  declined  to  accept  it,  but  told  the 
appellee  that  if  he  would  pay  his  fare  to  Bardstown,  that  he  could  there 
ascertain  whether  the  ticket  had  been  regularly  issued  on  the  28th  instead  of 
the  26th  of  June,  and  if  it  had  been  so  issued  he  would  refund  the  fare  thus 
paid.  The  appellee  not  having  the  money  to  pay  his  fare  to  Bardstown,  paid 
it  to  an  intermediate  station,  where  he  obtained  a  horse  and  buggy  and 
drove  back  to  Springfield.  He  was  not  ejected  from  th^  train,  but  was  given 
to  understand  that  he  could  not  ride  on  the  ticket,  but  would  have  to  pay 
hlB  fare,  therefore,  he  paid  his  fare  to  the  intermediate  station  and  volun- 
tarily left  the  train. 

The  figure  "6"  on  the  back  of  the  ticket  looks  quite  as  much  like  an  *'8," 
if  Oct  more  so  than  a  "6."  This  fact,  together  with  the  information  which 
bad  been  given  the  conductor  to  look  out  for  an  unused  ticket  which  had 
been  issued  on  the  26th,  led  him  to  make  the  mistake.  Under  the  instruc- 
tions of  the  court  the  jury  was  authorized  to  award  punitive  damages. 
Without  going  into  details  of  the  evidence,  as  to  the  conversation  which  took 
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plaoe  between  the  ooDduotor  and  appellee,  It  is  sufBolent  to  eay  that  the 
facts  do  Dot  warrant  the  giving  of  instructions  anthorizlnff  the  Jury  to  award 
punitive  damages.  The  court  below  ruled  that  under  the  pleadings  the 
burden  of  proof  was  on  the  appellee.  The  appellant  admitted  in  its  answer 
that  the  ticket  in  question  entitled  the  appellee  to  ride  from  Springfield  to 
Louisville;  that  the  conductor  made  a  mistake  in  not  accepting  it,  and  that 
the  appellee  was  entitled  to  recover  actual  damages,  and  have  stated  what  It 
claimed  to  be  the  amount  of  them.  If  no  evidence  had  been  offered,  judg- 
ment would  have  gone  against  the  appellant  on  account  of  the  admissions 
which  it  made.  Section  626,  Civil  Code  of  Practice,  provides  that  "the 
burden  of  proof  in  the  whole  action  lies  on  the  party  who  would  be  defeated 
if  no  evidence  were  given  on  either  side."  This  provision  of  the  Code  is 
clear,  and  defines  the  rule  for  the  government  of  courts  in  determining  where 
the  burden  of  proof  lies. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


CASTLEMAN  v.    TRUSTEES   COMMON   SCHOOL   DISTRICT    NO.  43. 

BAILEY  V.  SAME. 

(Filed  May  1,  1903-Not  to  be  reported.) 

Schools  and  school  district—Contemporaneous  construction  of  boundary— 
Where  the  lines  between  two  school  districts  were  never  surveyed,  but  were 
laid  off  by  the  oflScers  meeting  and  consulting  with  the  trustees,  and  where 
for  twenty  years  one  of  the  lines  thus  laid  off  has  been  recognized  as  the 
dividing  line  between  the  two  districts,  the  contemporaneous  construction, 
continued  for  such  a  great  length  of  time,  is  of  controlling  effect  in  the  loca- 
tion of  the  line. 

Sumrall  &  Sumrall  and  W.  L.  Sumrall  for  appellants. 

C.  A.  Hardin  and  C.  T.  Corn  for  appellees. 

Appeals  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

These  two  appeals,  involving  one  single  question,  have  been  heard  together 
Appellants  sought  to  enjoin  the  collection  of  a  tax  on  their  property  levied 
by  the  trustees  of  school  district  No.  42,  of  Mercer  county,  on  the  ground 
that  the  district  did  not  include  them,  and  that  they  were  in  district  No.  26. 
The  only  question  in  the  easels,  therefore,  the  proper  location  of  the  dividing 
line  between  district  No.  42  and  district  No.  26.  In  the  boundary  of  district 
No.  42  this  line  is  designated  as  beginning  at  a  point  on  the  Lexington 
turnpike  *'when  a  soCith  line  will  exclude  Daniel  Murphy,"  and  running  to 
William  Vivien's.  In  the  boundary  of  district  No.  26  the  course  is  reversed 
and  the  same  line  is  thus  described :  "To  William  and  Thomas  Vivion,  ex- 
cluding them,  to  tollgate  on  the  Danville  pike,  excluding  it;  thence  a 
straight  line,  and  with  a  line  of  district  No.  42,  to  a  point  on  the  Lexington 
pike  road;  thence  down  the  same  to  Shaker's  ferry  on  the  Kentucky  river." 
The  entire  boundary  of  the  two  school  districts  are  as  follows,  the  dividing 
line  being  indicated  by  italics : 

"No.  42.  Begins  at  the  mouth  of  Ceder  Run  on  Kentucky  river;  thence 
with  Lexington  turnpike  to  a  point  from  whence  a  south  line  will  exclude 
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Baniel  Murphy  to  William  Vivion's,  ezoludiog  bim  and  James  TralDor  and 
H.  Bonta  at  tollgate ;  tbenoe  up  the  oreek  and  laoe  southwardly  to  the  south- 
-east ooroer  of  Dr.  Price's;  theDoe  eastwardly  to  Shaker  line;  theDoe  south 
with  dirt  road,  excluding  G.  Sullivan  and  Dr.  Grooms  and  including  Berkly 
place  with  said  road  to  Cedar  Run ;  thence  up  Geder  Run  to  Mrs.  Susan 
•Curd's  land,  excluding  her;  thence  eastwardly  with  a  straight  line  to  the 
mouth  of  Dunn's  branch,  excluding  Aaron  Burchel;  thence  down  Cane  Run 
'Creek  to  Dlz  river;  thence  to  the  Kentucky  river;  thence  down  Kentucky 
river  to  Cedar,  the  beginning,  Bonta  and  Trainer,  to  Shawnee  Run  district. 

*'No.  96.  Begins  on  Kentucky  river  side  east  of  Abe  Chaplins;  thence 
westerly  excluding  Abe  Chalins;  thence  with  a  straight  line  west  excluding 
Collins  and  John  Forcen;  thence  to  the  corner  to  Shakers'  land  to  east  Fork 
of  Shawnee  Run ;  thence  up  East  Fork  of  Shawnee  Run  branch  to  William 
and  Thomas  Vivien's,  excluding  them,  to  tollgate  on  the  Danville  pike,  ex- 
cluding it;  thence  a  straight  line,  and  with  a  line  of  district  No.  42,  to  a  point 
on  Lexington  pike  road ;  thence  down  the  same  to  Shakers'  Ferry  on  the  Ken- 
tucky river;  thence  down  the  same  to  the  beginning." 

The  controversy  between  the  parties  is  illustrated  by  the  following  map  on 
which  the  line  A-B  is  claimed  as  the  dividing  line  by  appellants  and  the 
line  A-C  by  appellees,  the  point  A  being  conceded  by  both  parties  and  the 
•ooDtroversy  being  as  to  the  point  on  the  pike  at  which  the  dividing  line  be- 
tween the  two  districts  running  from  A  strikes  the  pike : 
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It  will  be  observed  that  the  pike  leading  up  from  Shaker  Ferry  la  knowD 
as  the  Shaker  Ferry  pike,  and  that  the  Lexington  pike  turns  off  at  the  point 
marked  "To  Lex."  The  point  B.  olalmed  by  appnllants.  Is  not,  therefore, 
on  the  Lexington  pike  at  all  proi)erly ;  the  line  B-A  claimed  by  them  doe» 
not  ran  south,  but  southwest.  The  point  C  claimed  by  appellees  Is  on  the- 
Lexington  pike,  and  the  line  C-A  runs  due  south.  But  It  will  be  observed 
that  In  the  boundary  of  both  these  districts  the  pike  running  up  from  Shaker 
Ferry  Is  called  the  Lexington  turnpike.  It  will  also  be  observed  that  In  the 
boundary  of  district  No.  42  the  division  line  Is  to  be  run  Irom  a  point  in  the 
pike  whence  a  south  line  from  that  point  to  William  Vlvlon  will  exclude 
Daniel  Murphy.  The  line  A-G  can  not  fulfill  this  condition.  In  the  bound- 
ary of  No.  36  the  line  runs  from  Vlvlon  to  the  tollgate  on  the  Danville  pike- 
(Tralnor's)  and  excluding  it;  '*thence  a  straight  line,  and  with  a  line  of  dis- 
trict No.  48,  to  a  point  on  Lexington  pike."    The  line  A-G  would  fill  none  of 
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tbese  conditioni.  It  will  be  obeerved  that  TralDor  and  Bonta  are  excluded 
from  49  and  also  from  96,  and  that  they  are  aeaiffDed  to  Shawnee  Rnn  Difl- 
Iriot.  The  difflcnlty  In  locating  these  lines  arites  from  the  fact,  as  shown  by 
the  proof,  that  they  were  not  made  on  the  groond  and  were  not  surveyed. 
The  offioers  met  at  Burgln,  and  there  laid  off  the  districts  upon  consultation 
with  the  trustees.  Other  calls  in  the  boundaries  of  the  two  districts  are  a» 
indefinite  as  those  relating  to  the  line  in  controversy.  The  rules  applicable 
to  lorveys  are  not,  therefore,  to  be  followed,  as  the  courses  of  the  lines  were 
intended  only  as  an  approximation.  It  is  also  shown  by  the  proof,  and  un- 
ooatradioted,  that  for  twenty  years  the  olBoers  who  made  these  boundariee 
sod  their  successors  have  recognissed  the  line  A-B  as  the  dividing  line  be- 
tween the  two  districts.  The  cotemporaneous  construction  continued  for 
such  a  great  length  of  time  is,  in  our  Judgment,  of  controlling  effect  In  the 
location  of  boundaries  so  uncertain  as  those  before  us.  The  location  of  the 
school  house  in  the  two  districts,  and  other  facts  of  this  character,  tend  to 
sustain  the  conclusion  that  the  line  A-B  is  the  real  line  which  the  ofSoers  in 
Ua%  established. 

The  judgment  in  eaoh  case  is,  therefore,  reversed  and  the  causes  are  re- 
manded, with  directions  to  perpetuate  the  injunction  and  for  further  pro* 
oesdings  consistent  herewith. 


HOWARD  V.  COMMONWEALTH. 
(Filed  May  1.  ig09~Not  to  be  reported.) 

1.  Criminal  law—Failure  to  state  defendant's  plea  to  the  Jury— Where  the 
defendant  waived  arraignment  and  entered  a  plea  of  not  guilty,  the  failure 
of  the  Commonwealth's  attorney,  after  reading  the  indictment,  to  state  de- 
fendant's plea  to  the  jury  is  not  a  reversible  error  unless  made  one  of  the 
grounds  for  defendant's  motion  for  a  new  trial. 

9.  Instruction— Self-defense^An  instruction  which  requires  the  jury  In 
Older  to  acquit  the  defendant  to  believe  that  the  defendant  believed,  or  had 
reasonable  grounds  to  believe,  that  the  deceased  was  about  to  injure  him, 
and  that  to  shoot  him  was  necessary,  or  seemed  necessary  to  the  defendant, 
in  order  to  escape  or  avert  the  danger,  was  improper,  the  word  "escape" 
seeming  to  imply  that  the  defendant  must  seek  safety  in  flight  or  other 
means  than  by  defending  himself. 

tL  Misconduct  of  counsel  in  argument— It  was  error  to  overrule  defend* 
ant's  objection  to  the  statement  of  the  Commonwealth's  attorney  in  his 
argument  to  the  jury,  that  the  defendant's  attorney  "was  a  high-priced 
lawyer,  and  was  never  employed  unless  in  bad  cases ;  and  that  whenever  he 
was  employed  by  a  defendant  It  was  understood  that  the  defendant  had  a 
had  case." 

Jas.  D.  Black  for  appellant. 

C.  J.  Pratt  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant,  George  Howard,  was  indicted  for  the  murder  of  Daniel 
Howard,  and  upon  his  trial  was  convicted  of  the  crime  of  manslaughter  and 
sentenced  to  confinement  at  hard  labor  in  the  State  penitentiary  for  a  term 
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•of  fonr  years.  He  bas  appealed  to  this  oonrt  aod  oomplalns,  first,  that  th'e 
-GommoD wealth's  attorney  )o  his  opeDlDg  statement  of  the  oase  to  the  jnry 
^id  not  state  his  plea  of  *'not  gnilty,"  as  required  by  section  819  of  the 
Criminal  Code.  It  appears  from  the  orders  oopied  into  the  record  that  when 
the  case  was  called  for  trial  both  parties  annonnoed  ready,  anda  jury  was  em- 
paneled ;  that  the  defendant  thereupon  waived  arraignment  and  entered  a  plea 
^f  not  guilty.  But  it  is  insisted  that  in  addition  to  this  formal  plea  that  It 
^as  the  duty  of  the  clerk  or  Commonwealth's  attorney,  after  the  indlotment 
was  read  to  the  jury,  to  again  state  the  defendant's  plea,  and  that  this  failure 
on  the  part  of  the  Commonwealth's  attorney  is  reversible  error.  To  support 
this  contention  we  are  referred  to  the  cases  of  Galloway  v.  Commonwealth, 
4  Ky.  Law  Rep.,  790,  and  Farris  v.  Commonwealth,  28  Ky.  Law  Rep.,  680. 
In  the  Galloway  case  it  was  held  that  it  was  essential  that  the  indictment 
should  be  read  and  the  plea  of  the  defendant  stated  to  the  jury,  but  it  was 
expressly  held  that  this  duty  might  be  performed  at  any  time  before  the 
olose  of  the  evidence  for  the  prosecution ;  and  that  it  was  immaterial  that 
the  indictment  was  read  by  an  attorney  employed  to  prosecute  instead  of  the 
olerk  or  Commonwealth's  attorney.  In  the  Farris  case,  the  indictment  was 
not  read  nor  the  plea  of  the  defendant  stated  to  the  jury  at  all,  and  the  ease 
was  reversed  for  this  reason.  In  the  case  of  Meece  v.  Commonwealth,  78 
Ky. ,  586,  the  record  did  not  disclose  that  the  prisoner  was  arraigned  or  any 
plea  entered  in  his  behalf,  and  this  court  was  asked  for  that  reason  to  re- 
verse the  judgment.  In  response  to  this  contention  the  court  said:  *' The 
record  fails  to  show  that  the  plea  of  not  guilty  was  entered,  but  it  is  mani- 
fest from  the  entire  record  that  an  issue  was  made,  and  the  accused  had  a 
tair  and  impartial  trial." 

And  the  court  held  that  it  was  not  reversible  error  when  the  question  was 
raised  for  the  first  time  in  this  court.  In  the  case  of  Ison  v.  Common- 
wealth, S3  Ky.  Law  Rep.,  1588,ic  was  held  that  there  could  be  no  reversal  for 
a  failure  to  read  the  indictment  to  the  jury  unless  it  had  been  assigned  as 
-one  of  the  grounds  for  a  new  trial.  No  6ooh  reason  was  relied  upon  in  the 
grounds  filed  in  this  case.  We  are  of  the  opinion  that  the  record  sufiSciently 
shows  that  the  statement  of  defendant's  plea  was  made  to  the  jury,  and  that 
under  the  doctrine  announced  in  both  the  Meece  and  Ison  cases  no  ground 
for  reversal  is  made  out  under  this  plea. 

The  defendant  also  complains  that  the  law  of  this  case  was  not  correctly 
presented  by  instruction  No.  4,  given  to  the  jury  on  motion  of  the  Common- 
wealth. The  instruction  is  as  follows:  "If  you  believe  from  the  evidence 
that  at  the  time  defendant.  George  Howard,  shot  and  wounded  Daniel  How- 
ard, from  which  shooting  and  wounding  said  Daniel  Howard  soon  thereafter 
died  (if  you  do  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  did  do  said  shooting  and  wounding),  the  defendant,  George  How- 
ard, believed,  and  had  a  reasonable  ground  to  believe,  that  Daniel  Howard 
was  then  about  to  kill  said  defendant  or  to  inflict  upon  him  some  great 
bodily  harm,  and  that  to  shoot  and  wound  said  Daniel  Howard  was  necessary, 
or  seemed  to  the  defendant  to  be  necessary,  in  the  exercise  of  a  reasonable 
judgment,  in  order  to  escape  or  avert  said  danger,  either  real  or  to  the  de- 
fendant apparent,  you  will  acquit  defendant  on  the  ground  of  self-defense 
and  apparent  necessity. " 
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The  letter  part  of  this  instrnotion  was  erroDeons  In  the  use  of  the  word 
"SMape,"  whioh  seems  to  imply  that  defeDdant  must  seek  safety  in  flight 
or  other  means  than  by  defending  himself  from  the  impending  danger^ 
(Cookrell  t.  Commonwealth,  06  Ky..  96;  Eversole  v.  Commonwealth,  06  Ey.,. 
087;  Arnold  ▼.  Commonwealth,  21  Ky.  Law  Rep.,  1666.) 

The  iDfltmotion  is  not  artifloally  drawn,  and  is  also  for  this  reason  mislead-^ 
ing.  The  jury  should  have  been  instructed  in  plain  language  that  if  George- 
Howard  was  without  fault  and  believed,  and  had  reasonable  grounds  to  be- 
lieTs,  that  Daniel  Howard  was  about  to  take  his  life  or  do  him  great  bodily 
harm,  and  that  he  bad  no  other  apparent  and  safe  means  of  seouring  himeelf 
from  the  then  impending  danger,  he  had  the  right  to  shoot,  and  was  excusable- 
upon  the  ground  of  self-defense  or  apparent  necessity.  (Rap  v.  Common^ 
wealth,  63  Ky.,  404;  Meredith  v.  Commonwealth,  67  Ky.,  40;  Holloway  v. 
Commonwealth,  74  Ky.,  847.) 

Is  also  appears  from  the  bill  of  exceptions  that  the  Commonwealth's  attor- 
ney, in  oouree  of  his  argument  to  the  jury,  stat^ed  to  them  that  defendant 'a 
attorney,  who  had  just  addressed  the  jury  in  behalf  of  the  defendant,  "waa 
a  bigb-prioed  lawyer,  and  was  never  employed  unless  in  bad  oases,  and  that 
wbeoerer  he  was  employed  by  a  defendant  it  was  understood  that  the  de- 
fendant had  a  bad  case,"  which  was  excepted  to  by  the  defendant  and  over^ 
raled  by  the  court.  The  law  secures  to  a  defendant  charged  with  crime  the. 
right  to  be  represented  by  counsel,  and  a  Commonwealth's  attorney  is  not 
justified  in  his  closing  argument  to  the  jury  to  travel  outside  the  record  of 
the  case,  and  attempt  in  any  way  to  prejudice  the  minds  of  the  jury  against 
bis  oounsel.  The  Commonwealth  only  wants  convictions  when  the  testi- 
mony and  the  law  warrant  them,  and  the  comments  of  the  Commonwealth 'a 

sttomey  were  improper,  and  should  not  have  be^n  Indulged  in. 
For  reasons  Indicated  the  judgment  is  reversed  and  cause  remanded  for  a. 

oew  trial  consistent  with  this  opinion. 


LYTTLE.  &c.  V.  FITZPATRICK. 
(Filed  May  1.  1009— Not  to  be  reported.) 

1.  Deeds— Notice  of  outstanding  title— Where  a  deed  was  not  final  untiV 
signed  by  all  of  the  grantors,  the  fact  that  some  of  the  grantors  had  not 
signed  it  was  sufficient  to  put  a  purchaser  on  notice,  and  one  who  purchased 
with  the  knowledge  of  this  fact  was  not  a  bona  fide  purchaser  without 
notice. 

S.  Champerty— A  deed  which  conveys  land  not  in  the  possession  of  the- 
grantor  is  cbampertous,  and,  therefore,  void. 

J.  J.  C.  Bach  and  W.  H.  Miller  for  appellants. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants  are  the  heirs  at  law  of  J.  H.  Combs,  who  was  assassinated  some 
years  ago.  While  his  widow  and  children  were  in  Knox  county  In  the  prose- 
ontlon  of  some  persons  indicted  for  killing  him  his  widow  and  several  of  the 
heirs  at  law  signed  and  acknowledged  a  deed  to  Rosa  E.  Blair  for  a  town 
loi  in  Hasard,  Ky.    Rosa  E.  Blair  was  the  wife  of  Joseph  Blair,  who  was 
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an  attorney  at  law,  and  was  also  a  witness  In  the  prosecatlon.  He  obtained 
the  deed  to  be  made  without  any  consideration.  The  deed  was  not  signed 
by  all  the  grantors,  and  one  who  signed  it  took  steps  to  prevenf  Its  being 
fllffned  by  all,  and  we  think  it  may  perhaps  be  Inferred  from  the  evidence 
that  the  deed  was  not  to  be  final  until  signed  by  all  the  grantors.  After  the 
trial  Blair  agreed  to  cancel  the  deed  upon  the  payment  of  $70.  He  was  t^aid 
the  money,  but  the  parties  did  not  seem  to  think  that  it  was  necessary  to 
put  the  matter  in  writing.  The  Combs  continued  in  possession  of  the  lot, 
paying  the  taxes  on  it  and  holding  adversely  to  all  the  world,  and  In  the 
division  of  the  estate  the  lot  fell  to  Mary  E.  Lyttle,  one  of  the  daughters  of 
J.  H.  Combs.  On  October  18,  1896,  Joseph  Blair  and  his  wife,  Rosa,  con- 
veyed the  lot  to  appellee,  Fltzpatrick,  who  filed  this  suit  to  recover  it. 

The  proof  by  Mrs.  Combs  and  one  of  her  daughters  is  that  appellee  was 
Informed  by  them  of  their  claim  to  the  land,  and  warned  not  to  buy  it  before 
he  purchased  it  of  Blair.  While  he  denies  this,  we  are  of  opinion  that  their 
possession  of  the  property,  and  the  fact  that  the  deed  was  not  signed  by  all 
the  grantors,  was  su£9cient  to  put  him  on  inquiry,  and  under  the  proof  In 
the  case  he  can  not  be  regarded  as  a  bona  fide  purchaser  wlthout-notice.  As 
they  were  in  the  adverse  possession  of  the  land  at  the  time  of  his  purchase 
It  was  void  under  the  champerty  statute  and  passed  no  title,  and  the  court 
should  have  dismissed  his  petition. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the 
action. 


HOME  CONSTRUCTION  CO.  v.  DUNCAN,  MAYOR,  &c. 

(Filed  May  2,  1902-Not  to  be  reported. ) 

Res  judicata— Mandamus— Where  an  ordinance  has  been  adjudged  valid 
and  the  judgment  is  in  full  force,  until  reversed  it  is  res  judicata  as  to 
the  question  of  the  validity  of  the  ordinance,  and  a  mandamus  will  He  to  com- 
pel the  city  o£9cers  to  execute  a  contract  provided  for  by  that  ordinance. 

Geo.  C.  Webb  for  appellant. 

W.  S.  Bronston  and  H.  T.  Duncan,  Jr.,  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  Is  an  action  for  mandamus  brought  by  the  appellant  against  appel- 
lees, Duncan,  as  mayor,  and  Bronston,  city  solicitor,  seeking  to  compe 
them  to  execute  a  contract  in  accordance  with  ordinance  or  resolution  No. 
^60,  passed  by  the  city  council. 

For  defense  the  appellees  in  their  answer  set  out  various  and  sundry  rea- 
sons why  they  should  not  be  compelled  to  execute  the  contract,  all  of  which 
seek  to  attack  the  legality  of  ordinance  or  resolution  No.  860,  but  these  rea- 
sons are  not  necessary  to  a  decision  here.  For  reply  to  this  answer  appellant 
pleaded  that  In  an  action  brought  by  Barlow  &  Farley  against  the  city  of 
Lexington,  its  boards  of  aldermen  and  council,  and  this  appellant,  Horn 
Construction  Co.,  the  question  of  the  validity  of  this  ordinance  or  reaolu- 
tlon  was  presented  and  litigated,  and  it  was  therein  determined  that  said 
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ordinanoe  or  resolntloo  was  legal,  valid  and  bindiDg^  and  that  the  oostraot 
therein  proTided  for  was  a  valid  and  binding  contract.  On  final  snbmiEslon 
and  hearing  on  these  pleadings  the  court  held  this  plea  of  former  adjudica- 
tion snfBoient.  but  declined  to  grant  the  mandamus  and  dismissed  the  peti- 
tion, hence  this  appeal.  This  is  the  third  time  this  question  has  come 
before  this  oourt.  The  former  opinions  are  found  in  the  cases  of  Home  Con- 
stnxctlon  Go.  v.  Duncan,  28  Ky.  Law  Rep.,  1S25,  and  City  of  Lexington  v. 
Home  Construction  Co. ,  28  Ky.  Law  Rep. ,  1887. 

In  the  first  of  these  cases  to  come  here  the  city,  by  these  appellees,  had 
brought  an  ex  parte  proceeding  to  test  the  validity  of  the  ordinance  or  reso- 
lution 360,  to  which  this  appellant  was  permitted  to  plead  as  a  defendant, 
and  when  so  permitted  pleaded  that  the  validity  of  the  ordinance  had  been 
determined  in  the  suit  brought  by  Barlow,  the  same  judgment  pleaded  h^'rein 
ai  res  adjudlcata,  and  by  cross  petition  sought  the  same  relief  as  is  sought 
in  this  action,  i.  e.,  a  mandamus  to  compel  the  execution  of  the  contract. 
The  judgment  below  in  that  case  was  that  while  the  plea  of  res  adjudicata 
was  sufficient  to  defeat  the  action  by  the  city,  there  could  be  no  mandamus 
granted.  From  that  judgment  there  were  appeals  by  both  the  city  of  Lex- 
ington and  the  present  appellant.  That  judgment  was  affirmed  on  both  the 
original  and  cross  appeals.  The  effect  of  that  judgment  and  the  affirmance 
here  is  that  the  judgment  rendered  in  the  Barlow  case  is  final  and  conclusive 
as  to  every  person,  the  city  included,  until  reversed,  annulled,  or  in  some 
way  set  aside.  This  is  true  because  the  action  by  Barlow  &  Farley  was  for 
the  benefit  of  each  and  all  the  taxpayers  of  the  city  of  Lexington,  and  was  a 
proceeding  in  rem  provided  by  law  to  test  the  validity  of  such  ordinances  or 
resolutions. 

The  aeoond  oase  to  come  here,  28  Ky.  Law  Rep.,  1887,  the  city  of  Lexington 
attempted  to  prosecute  an  appeal  from  the  judgment  in  the  Barlow  suit,  and 
tt  was  held  that  the  city  could  not  prosecute  an  appeal  because,  as  the  record 
was  presented,  the  judgment  was  apparently  in  favor  of  the  city.  The  action 
being  against  the  city  as  well  as  the  present  appellant,  and  the  judgment 
was  in  favor  of  the  defendants,  which  meant,  as  the  record  showed,  in  favor 
of  the  city  of  Lexington  as  well  as  in  favor  of  the  Home  Construction  Co. 
As  that  reoord  and  the  statement  on  appeal  appeared  to  the  court  there  was 
an  attempt  to  appeal  by  one  successful  party  as  against  another  jointly  suc- 
oeaifal  party.  We  dismissed  that  appeal  for  want  of  proper  parties.  That 
appeal  might  have  been  prosecuted  by  Barlow  &  Farley,  the  original  plain- 
tiffs, or  in  fact  by  any  citizen  and  taxpayer  of  the  city,  who  could  have 
brought  the  original  action,  as  did  Barlow  &  Farley,  as  appellants,  and  the 
City  and  Home  Construction  Co.,  as  appellees.  But  such  was  not  done,  and 
that  appeal  was  accordingly  dismissed.  The  judgment  rendered  in  the  Bar- 
low suit  is  yet  in  full  force,  and  until  reversed  or  in  some  way  set  aside  is 
final  and  res  adjudlcata  as  to  the  question  of  the  validity  of  resolution  860, 
and  the  contract  provided  for  therein. 

We  do  not  decide  any  question  as  to  the  validity  of  the  ordinance,  nor  as 
to  %h4  correctness  of  the  judgment  in  the  Barlow  case,  as  neither  of  the  ques- 
tions are  presented  in  this  record.  The  Fayette  Circuit  Court  had  jurisdic- 
tion of  the  subject-matter  and  the  parties  in  the  Barlow  suit,  and  that  judg- 
ment is  final  until  reversed  or  In  some  way  provided  by  law  is  set  aside  or 
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annnlled.  In  this  view  of  the  oaae,  and  as  the  matters  are  presented  on  thlff 
record,  we  are  of  opinion  that  the  lower  oourt  erred  in  refusini^  a  mandamus 
aocording  to  the  prayer  of  the  petition. 

For  these  reasons  the  Judgment  dismissing  the  petition  is  reversed  and 
cause  remanded  for  farther  proceedings  consistent  herewith. 


ASHER  V.  COMMONWEALTH. 
(Filed  MayU,  1909.) 

1.  Crii^Inal  law— License— Indictment— In  an  indictment  for  standing  » 
stud  horse  without  a  license  it  is  not  necessary  to  allege  that  the  defendant^ 
"was  engaged  in  the  business"  of  standing  a  stud  horse,  or  to  state  the 
amount  received  for  the  service. 

a.  Compensation— Where  the  compensation  for  the  service  was  the  privi- 
lege to  the  defendant  of  buying  the  colt,  if  any,  this  privilege  was  valua> 
ble,  and  a  violation  of  the  statute. 

Geo.  Denny  for  appellant. 

W.  F.  Kimball  and  Clifton  J.  Pratt  for  appellee. 

Appeal  from  Fayette  Circait  Court. 

Opinion  of  the  court  by  Chief  Justice  Qufiy. 

The  appellant  was  indicted,  tried  and  convicted  in  the  Fayette  Circuit 
Court  of  the  offense  of  standing  a  stud  horse  without  license.  The  specifica- 
tions are  as  follows:  *'That  said  H.  L.  Asher,  on  the  18th  of  June,  1901,  in 
the  county  afore8aid,dld  unlawfully  stand  for  service  to  mares  a  certain  stud 
horse  called  'Alfred  G.,'  and  did  charge  money,  property  and  other  things 
for  the  service  without  a  license  authorizing  him  so  to  do,"  etc. 

The  appellant's  ground  for  a  new  trial  having  been  overruled,  he  prose- 
cutes this  appeal.    The  grounds  relied  upon  are  in  substance : 

Ist.  Because  the  court  refused  to  give  peremptory  instruction. 

2d.  Because  the  court  misinstructed  and  refused  to  properly  instruct  the 
jury. 

8d.  Because  the  verdict  is  against  the  law  and  evidence. 

The  defendant  also  demurred  to  the  indictment,  which  demurrer  was  over- 
ruled. It  is  the  contention  of  appellant  that  the  indictment  was  insufficient 
for  the  reason  that  it  does  not  specify  the  amount  of  money  or  property  re- 
ceived by  him.  and  because  it  does  not  state  that  he  was  engaged  in  the  busi- 
ness of  standing  a  stud,  etc.  We  do  not  think  these  contentions  tenable.  It 
was  not  necessary  to  state  the  amount  of  money  or  property  received,  nor 
was  it  necessary  that  it  should  be  specifically  alleged  that  he  was  engaged  in 
the  business  of  standing  a  stud.  The  charge  that  he  did  stand  a  stud  and 
charge  therefor  sufficiently  shows  that  he  was  engaged  in  the  business  ta 
some  extent,  and  we  deem  It  Immaterial  as  to  how  often  he  violated  the  stat- 
ute, as,  if  only  once,  it  is  sufficient  to  authorize  a  verdict  and  judgment. 

It  is  also  insisted  that  the  court  should  have  given  the  peremptory  instnio- 
tion  asked  for  the  reason  that  there  was  no  evidence  tending  to  establish  the 
guilt  of  appellant.  The  only  one  witness  was  Introduced  by  the  Common- 
Wealth  and  none  by  the  defendant.    It  was  proven  by  the  witness,  Fred:> 
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Rosa,  tbal  appellant  owned  a  trotting  stallion  by  the  name  of  ''Alfred  G.  ;'* 
that  witnew  owned  a  mare,  and  that  he  bred  his  mare  to  the  horse  and  had 
an  agreement  with  the  appellant  that  if  the  said  mare  had  a  colt  and  the 
Aid  Asher  desired,  he  oonld  boy  it  for  the  sum  of  $76,  but  that  in  no  events 
whether  he  took  the  colt  or  not,  wonld  Asher  charge  him  anything  for  breed- 
ing his  said  maie  to  his  stnd. 

It  is  the  contention  of  appellant  that  this  evidence  did  not  condnce  to  show 
that  appellant  had  violated  section  4201,  article  7,  chapter  108  of  the  Ken- 
tucky Statutes,  which  reads  as  follows:  *'Any  person  who  shall  engage  in* 
any  business,  or  sell  or  offer  to  sell  any  article  on  which  a  license  is  required 
before  procuring  the  license  and  paying  tax  thereon,  as  required  by  law, 
•hall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  be  fined  not 
less  than  $30  nor  more  than  $1,000  for  each  o£Fense,  unless  otherwise  specially 
provided. ' ' 

It  will  be  found  in  section  4294  that  a  license  is  required  to  be  paid  by  a 
person  who  shall  stand  a  stud  horse,  jack  or  bull,  and  that  the  license  shall 
equal  the  greatest  sum  charged  for  the  service  of  the  animal,  whether  the 
same  be  for  the  season  or  insurance.  So  it  is  clear,  if  the  averments  in  the 
indictment  are  true,  that  the  appellant  was  guilty.  It  is  further  argued  for 
the  appellant  that  what  he  was  to  receive  was  of  no  value,  or  at  least  not  an 
enforoible  contract.  We,  however,  aie  of  opinion  that  he  was  entitled  to  en- 
force the  contract  at  his  option,  and  that  the  privilege  was  of  some  valuer 
this  being  true,  the  evidence  tended  to  establish  the  guilt  of  the  defendant. 
Nor  do  we  think  it  material  whether  the  contract  made  was  enforcible  as 
a  matter  of  law  or  not,  for  a  contract  for  compensation  for  the  service  of  the 
itud  would  constitute  a  violation  of  the  statute  whether  as  a  matter  of  fact 
the  defendant  derived  any  profit  or  benefit  from  thd  promise  of  reward  or 
payment  or  not.  Complaint  Is  also  made  of  the  instructions  given  by  the 
court,  but,  after  a  careful  examination  thereof,  we  are  of  opinion  that  they 
were  quite  as  favorable  to  the  defendant  as  he  was  entitled  to. 

Judgment  afQrmed. 

Whole  court  sitting. 


WILLIAMS  V.  COMMONWEALTH. 

(Filed  May  2,  1902— Not  to  be  reported.) 

Criminal  law—Conspiracy— By  the  act  of  March  23,  1894,  repealing 
section  234  and  subsections  3  and  4  of  section  223  of  the  Criminal  Code,  tha 
disqualification  placed  upon  a  witness  by  reason  of  his  being  charged  as  a  co- 
conspirator has  been  removed,  and  the  existence  of  this  fact  no  longer  ren- 
ders bim  incompetent  to  testify  for  bis  copartner. 

J.  M.  Bailey  for  appellant. 

C.  J.  Pratt  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

OplDlon  of  the  court  by  Judge  O'Rear. 

Appellant  was  indicted  for  robbery,  tried  before  a  jury  and  convicted,  his 
punisbment  being  fixed  at  ten  years'  confinement  in  the  penitentiary.    Ha 

vol.  24—7 
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proseoutes  this  appeal  upon  the  sole  grouDd  that  the  ooart  refused  to  permit 
•John  Qayheart  and  Alex.  Gayheart  to  testify  as  Tvitnesses  in  appellant's 
behalf.  These  two  parties  were  jointly  indioted  with  appellant,  and  a  oon- 
spiraoy  alleged  in  the  indictment.  The  oirouit  court  was  fully  justified  in 
Ending  that  the  proof  sustained  the  charge  as  to  the  alleged  conspiracy.  On 
this  subject  the  rule  formerly  was,  under  sections  233  and  384  of  the  Crim- 
inal Code,  that  if  two  or  more  persons  were  jointly  indioted  for  the  same 
•offense,  each  should  be  a  competent  witness  for  the  other  unless  the  indiot- 
ment  charged  a  conspiracy  between  them  and  the  conspiracy  was  proven  to 
the  satisfaction  of  the  court.  By  an  act  approved  March  33,  1894,  section  884 
of  the  Criminal  Code,  and  subsections  3  and  4  of  section  S38  of  the  Criminal 
Code,  relating  to  the  above  subject,  were  expressly  repealed. 

In  the  case  of  Eidwell  v.  Commonwealth,  07  Ky.,  588,  this  court  held: 
'*The  disqualification  placed  upon  a  witness  by  reason  of  his  being  charged 
as  a  co-conspirator  haa  been  removed,  and  the  existence  of  this  fact  no 
longer  renders  him  incompetent  to  testify." 

Por  the  reason  indicated  the  judgment  is  reversed  and  cause  remanded  for 
«  new  trial  not  inconsistent  herewith. 


BOARD  OF  EDUCATION   OP  CITY  OP   COVINGTON  v.  BOARD  OP 
TRUSTEES  OP  PUBLIC  LIBRARY  OP  COVINGTON. 

(PiledMay  3,  1903.) 

Schools  and  school  districts— Taxation— Appropriation  of  school  levy  for 
other  purposes— Under  section  180  of  the  Constitution  a  tax  levied  for  school 
purposes  under  section  8319  of  the  Kentucky  Statutes,  can  not  be  diverted 
for  the  purpose  of  creating  a  public  library,  although  the  act  providing  for 
the  levy  provides  that  a  portion  of  it  be  devoted  to  the  library,  and  in  so  far 
as  the  statute  so  provides  it  is  in  violation  of  the  Constitution. 

Byrne  &;  Reed  and  W.  A.  Byrne  for  appellants. 

H.  C.  Theissen  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

This  is  an  agreed  case  to  test  the  validity  of  two  acts  of  the  legislature 
with  reference  to  public  libraries  in  cities  of  the  second  class. 

In  the  act  of  March  19,  1894,  for  the  government  of  cities  of  the  second 
class,  article  10,  section  15  (Kentucky  Statutes  of  1894,  section  8310).  pro. 
vides : 

'*Sec.  16.  That  as  soon  as  a  suflScient  fund  for  that  purpose  shall  lie  ac- 
cumulated under  the  provision  of  this  act,  augmented  by  private  contribu- 
tions, or  otherwise,  there  shall  be  established  and  maintained,  in  connection 
with  the  public  school  system  of  the  city,  and  as  a  part  of  it,  a  public 
library  which  shall,  under  proper  regulations  established  by  the  general 
council,  be  under  the  direction,  custody  and  control  of  the  school  board. 
3aid  library  shall  at  all  reasonable  times  and  under  reasonable  directions 
be  open  to  the  pupils  of  the  public  schools  of  such  age  and  grade  as  may  be 
fixed  in  the  regulations  of  the  school  board,  and  shall,  in  like  manner,  be 
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and  foierer  free  to  the  pnbllo  during  reasonable  and  proper  honn  of 
tbe  day,  and  until  at  least  0  o'clock  of  the  eyenlngs;  but  said  library  may 
hi  oloaed  on  Sunday  if  deemed  proper.  When  there  is  already  established  in 
'the  oity  a  public  library,  the  school  board,  under  the  authority  of  the  gen- 
eral oounoil,  may  enter  into  an  arrangement  with  the  person,  association  or 
^«)rpoBatlon  owning  and  controlling  such  library,  whereby  such  library  may 
he  tmnaferred  or  leased  to  the  school  board  for  a  time  or  in  perpetuity,  or 
imited  with  that  established  by  the  city  under  the  provisions  of  this  act, 
-and  In  execution  of  this  purpose  the  school  board  may  appropriate  and  ez- 
{lend,  with  the  approval  of  the  general  council,  the  funds  coming  to  their 
hands  under  the  provisions  of  this  section :  Provided,  however,  That  the 
•library  so  leased,  purchased,  acquired,  united  with  or  established  shall  be 
tWe  to  the  pupils  of  the  public  schools  and  to  the  general  public,  and  that 
laid  library  shall  be  strictly  non- sectarian,  and  so  conducted;  that  in  aid 
^f  the  establishment  and  maintenance  of  such  free  public  library,  there  is 
lidraby  appropriated,  and  the  general  council  shall  direct  to  be  paid  over  to 
the  sehool  board  anmiaily,  or  at  more  frequent  periods,  one  per  centum  of 
4bvi  net  amount  of  tbe'taz  levied  and  collected  by  the  city  for  school  pur- 
*Done8,  and  one  half  of  the  net  amount  of  all  fines  and  costs  collected  in  the 
iwlioeooart:  Provided,  Said  one-half  of  fines  and  costs  so  appropriated  to 
fm\d  library  fund  shall  not  exceed  $6,000  per  annum." 

By  section  4  of  the  act  of  March  15,  1896,  to  amend  the  act  for  the  govem- 
<nient  of  cities  of  the  second  class  (Kentucky  Statutes  of  1899.  section  8810) 
It  was  provided:  "That  section  16  of  article  10  of  the  act  mentioned  in  the 
title  of  this  act  to  be  amended  and  re-enacted  so  as  to  read  as  follows:  'That 
as  ioon  as  a  sufficient  fund  for  that  purpose  shall  be  accumulated  under  the 
provisions  of  this  act,  augmented  by  private  contributions,  or  otherwise, 
there  shall  be  established  and  maintained  a  free  public  library,  which  shall 
-be  under  the  direction  and  control  of  a  board  of  trustees,  consisting  of  five 
members  to  be  appointed  by  the  mayor  for  a  term  of  four  years,  to  be  styled 
The  Board  of  Trustees  of  the  Public  Library.  Said  board  shall  have  the 
'DUfltody,  control,  management  and  expenditure  of  all  funds  that  may  here- 
tofore have  been  accumulated  for  free  public  library  purposes,  or  that  may 
be  hereafter  accumulated  for,  or  devoted  to,  said  purposes.  The  members  of 
-said  board  shall  serve  without  compensation ;  they  shall  each  give  a  bond  in 
the  sum  of  16,000  for  the  faithful  performance  of  their  duties,  and  shall 
take  an  oath  faithfully  to  perform  their  duties  before  the  mayor.  Said  board 
shall  have  the  power  necessary  to  establish,  maintain  and  conduct  said  free 
public  library,  and  said  board  shall  establish  rules  and  regulations  for  the 
proper  conduct  of  said  library.  Said  library  shall  be  open  and  free  to  the 
public,  under  such  rules  and  regulations  as  aforesaid  during  reasonable  and 
i>raper  hours,  and  until  at  least  9  o'clock  at  night,  but  said  library  may  be 
closed  on  Sunday,  if  deemed  proper.  When  there  is  already  established  in 
the  city  a  public  library,  the  board  of  trustees  of  the  public  library  may 
«nter  into  an  agreement  with  the  person,  association,  or  corporation  owning 
and  controlling  such  library,  whereby  such  library  may  be  transferred  or 
leased  to  said  board  for  a  term  of  years,  or  in  perpetuity,  or  united  with  that 
established  by  the  city  under  the  provisions  of  this  act.  Said  library  shall 
be  strictly  non-sectarian,  and  so  conduoted.    In  aid  of  the  establishment  and 
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maiDteoanoe  of  suoh  library  there  is  hereby  appropriated,  and  the  generals 
oouDoil  shall  aDDually  direot  to  be  paid  over  to  said  library  board,  three  per 
oentum  of  the  net  amount  of  taxes  levied  annually  in  the  oity  for  school 
purposes,  and  one-half  of  the  net  amount  of  all  fines  and  costs  oolleeted  ixk* 
the  police  court.'  " 

The  question  submitted  is  whether  *'it  is  unlawful  for  the  general  ooun- 
oil  to  appropriate  the  one  percent,  and  the  three  per  cent,  of  the  taxes  levied 
and  collected  for  school  purposes  toward  the  maintenance  of  the  free  publia 
library,**  and  whether  ''the  acts  providing  for  said  appropriation  are  un- 
constitutional." 

On  behalf  of  appellant  it  is  insisted  that  the  percentage  appropriated  from 
the  net  amount  of  taxes  levied  for  school  purposes  is  a  part  of  the  common 
school  fund,  and  the  use  of  it  for  any  other  purpose  than  for  the  oommoiv 
schools  is  prohibited  by  section  184  of  the  Constitution;  that  the  publia 
library  is  not  a  part  of  the  common -school  system,  and  this  aid  to  it  Is  not- 
in  aid  of  the  common  schools,  and  that  the  provisions  of  the  statutes  above 
quoted  are  in  any  event  in  conflict  with  section  180  of  the  Constitution,  be- 
cause by  these  acts  a  tax  levied  and  collected  for  bi^ls  "purpose  is  devoted  to  • 
another  purpose. 

For  the  purposes  of  this  case  we  deem  it  unnecessary  to  consider  or  decide 
whether  the  tax  levied  by  cities  of  the  second  class  for  school  purposes  is  a 
part  of  the  fund  referred  to  in  section  184  of  the  Constitution,  which,  after- 
reciting  certain  assets  of  the  State,  which  "shall  be  held  inviolate  for  the 
purpose  of  sustaining  the  system  of  common  schools,"  provides  further: 
"The  interest  and  dividends  of  said  fund,  together  with  any  sum  which 
may  be  produced  by  taxation  or  otherwise  for  purposes  of  common  school 
education,  shall  be  appropriated  to  the  common  schools,  and  to  no  other  pur- 
pose.'* 

There  is  no  doubt  that  the  money  in  contest  here  is  levied  and  collected  for 
school  purposes.  It  is  levied  and  collected  by  authority  of  section  8819,  Ken- 
tucky Statutes,  which  provides:  "Said  board  shall  annually,  in  the  month 
of  January,  approximately  ascertain  the  amount  of  money  necessary  to  be 
used  to  defray  the  expenses  of  maintaining  the  schools,  improving  or  con- 
structing of  buildings,  and  so  forth,  thereof,  and  any  liquidations  of  the 
liabilities  during  the  current  fiscal  year,  and  report  the  same,  together  with 
tbt*  amount  to  be  received  from  the  common  school  fund  of  the  State  of  Ken- 
tucky (which  amount  the  board  shall  ascertain  by  taking  the  census  required 
by  l.iw  in  April)  to  the  auditor,  and  thereupon  the  general  council  shall,  at 
the  request  of  said  board,  levy  and  collect  such  taxes  as  may  be  requested, 
and  the  money  arising  from  said  levy  shall,  under  the  direction  and  control 
of  said  board,  be  used  for  the  benefit  of  the  common  schools  and  for  the  pur- 
pose of  paying  off  the  indebtedness  of  said  board:  Provided,  That  said  levy 
slidll  not,  in  any  one  year,  exceed  S5  cents  on  each  one  hundred  dollars*  val- 
uation, and  10  cents  on  each  one  hundred  dollars'  valuation  additional  for 
sinking  fund  purposes,  as  returned  by  the  board  of  equalization  on  all  taxa- 
ble property  in  the  oity:  And  provided,  further.  That  this  act  shall  not  be 
BO  construed  as  to  prevent  said  board  from  receiving  and  extending  any  sum 
or  sums  that  may  come  to  them  by  gift,  devise,  or  any  law  of  the  State. 
.The  tax   bills  for  all  taxes  levied  by  the  general  council  for  the  publio 
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-^Dhools  shall  be  made  out  by  the  city  olerk  aod  Inoluded  In  the  tax  bills 

'oontalning  the  ordinary  levy,  and  shall  be  oolleoted  with  the  same,  by  the 
same  offloer,  and  in  the  same  manner  that  the  ordinary  levies  are  oolleoted 
by  the  collecting  offloer,  and  the  powers  and  duties  conferred  and  required  of 

offloers  inoolleoting  the  ordinary  city  taxes  are  hereby  conferred  and  required 

of  them  in  collecting  the  taxes-  levied  for  said  public  schools;  and  such  col- 
lecting officer  and  his  sureties  shall  be  liable  under  his  official  bond  for  any 
failure  to  perform   his  duties,  upon  which  bond  suit  may  be  brought  for  the 

'  use  of  said  board  and  recovery  had  for  such  amount  as  shall  be  found  due 
thereon.  All  such  sums  of  money,  when  collected  and  paid  into  the  city 
treasury,  shall  be  Set  apart  to,  and  passed  over  to,  the  common  school  fund, 
subject  to>  and  drawn  out  only  by,  the  order  of  said  board,  as  provided  by 

■law  and  ordinances  of  the  said  board  then  existing." 

We  have  next  to  oonsider  whether  the  library  provided  for  in  the  two  acts 
referred  to  Is  a  part  of  the  common  school  system,  and  whether  the  appro- 
priation of  money  In  its  aid  devotes  suoh  money  to  school  purposes.     The 

-  orlginai  act  of  1B94  provides  for  a  kind  of  partnership  of  the  board  of  educa- 
tion and  the  city  in  a  public  library,  to  be  managed  by  the  school  board 
under  regulations  established  by  the  general  council.  Under  the  original 
«ct  it  is  provided  that  the  library  shall  be  open  at  all  reasonable  times,  and 
under  reasonable  directions,  to  pupils  of  the  public  schools  of  suoh  age  and 

^(xade  as  may  be  fixed  in 'the  regulations  of  the  school  board,  and  shall  also 
be  open  and  forever  free  to  the  public  during  reasonable  and  proper  hours  of 
the  day  and  until  at  least  9  o'clock  in  the  evening.    This  is  not  the  creation 

-^f  a  school  library.  It  is  not  for  school  purposes.  It  is  the  creation  of  a 
public  library,  with  a  provision  for  its  use  by  the  pupils  of  the  public  schools. 
•€uoh  use  by  the  pupils,  as  pupils,  seems  to  be  more  restricted  than  its  use 
'by  them  «s  members  of  the  general  public.  The  act  seems  to  have  been 
-drawn  with  the  view  to  evade  the  objections  now  made  to  Its  constitution- 
-ality,  by  the  insertion  of  a  provision  for  the  use  of  the  library  by  pupils.  It 
Is  impossible  to  consider  the  provisions  of  the  first  act  without  reaching  the 
•Qonoluslon  that  the  purpose  of  the  act  was  not  to  create  a  library  for  the 
schools,  but  to  create  a  library  for  the  publio,  and  that  while  that  object 
snay  be  beneficial  to  pupils  In  the  publio  schools  of  cities  of  the  second  class, 
-«uch  benefit  is  incidental  only,  and  exists  to  no  greater  degree  than  the 
'benefit  of  the  water  works,  the  publio  parks,  the  courts,  the  police  and  fire 
"department. 

Tbe  later  act,  substituted  for  the  original  provision,  seems  to  abandon  the 
pretense  of  being  intended  for  the  benefit  of  the  schools.  It  contains  no 
reference  at  all  to  the  schools,  except  in  its  appropriation  of  a  portion  of  the 
taxes  levied  annually  in  the  city  for  school  purposes.  The  library  is  not 
required  to  be  open  to  the  pupils,  except  in  so  far  as  they  are  members  of  the 
general  publio.  The  board  of  education  and  the  common  schools  have  no 
control  over  the  library  or  its  funds.  In  every  respeot,  except  the  source  of 
Its  revenue,  it  is  entirely  separate  and  distinct  from  the  school  system. 

Section  180  of  the  Constitution  provides:  * 'Every  act  enacted  by  the  gen- 
eral assembly,  and  every  ordinance  and  resolution  passed  by  any  county, 
^Ity,  town  or  munioial  board   or  local  legislative  body,  levying  a  tax,  shall 
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Bpeolfy  dlsUnotly  the  parpoae  for  wblob  said  tax  is  levied,  and  do  tax  levteft 
and  oolleoted  for  one  purpose  shall  ever  be  devoted  to  another  purpose. " 

The  money  here  in  controversy  was  undoubtedly  levied  and  oolleoted  for- 
■obool  purposes.  The  very  act  whioh  undertakes  to  appropriate  a  oertaln  per<^ 
oenta^e  of  it  to  the  library  reoltes  that  it  is  levied  and  oolleoted  for  •oboo^ 
purposes.  If,  therefore,  the  malntenanoe  of  a  public  library  is  not  Inoludeiib 
In  the  words  "school  purposes,"  this  money  can  not  be  thus  appropriated. 

There  are  a  number  of  oases  whioh  incidentally  shed  light  upon  this  ques- 
tion. In  most  of  them  the  question  considered  was  with  reference  to  whatt 
il  now  section  184  of  the  Constitution,  and  they  deal  with  attempted  appro- 
priations of  the  State  school  fund  to  purposes  which  bear  more  or  less  re- 
semblance to  educational  purposes.  (Underwood  v.  Wood,  98  Ey.,  179;  HIr* 
gins  V.  Prater,  91  Ey.,  6;  Halbert  v.  Sparks,  9  Bush,  969;  Auditor  v. 
Holland,  14  Bush,  147;  Williamstown  District  v.  Webb,  89  Ey.,  966.)  In  on^ 
of  the  oases  cited  (Collins  v.  Henderson.  11  Bush,  74)  it  was  held  unconsti- 
tutional to  appropriate  a  part  of  the  school  fund  to  the  purchase  of  a  history ». 
The  argument  in  these  cases  is  instructive.  It  shows  how  Jealously  th»^ 
courts  have  guarded  the  fund  set  apart  for  the  maintenance  of  the  commoi»' 
schools.  To  the  extent  that  they  give  a  strict  construction  to  the  worda. 
''purposes  of  common  school  education,"  in  seetion  184,  they  are  authoritjr* 
for  the  construction  of  the  words  ''and  no  tax  levied  and  collected  for  one- 
purpose  shall  ever  be  devoted  to  another  purpose,"  in  section  180  of  the  Con- 
stitution, in  its  application  to  the  words  "to  defray  the  expenses  of  main- 
taining the  schools,  improving  or  constructing  of  buildings,  and  so  forth,, 
thereof,  *  *  *  be  used  for  the  benefit  of  the  common  schools  «  *  •  and  all 
taxes  levied  by  the  general  council  for  the  public  schools,"  as  used  in  seotlon 
8819,  Eentucky  Statutes. 

It  will  be  observed  that  section  8919  limits  the  amount  of  the  tax  levied 
*'to  be  used  to  defray  the  expenses  of  maintaining  the  schools,"  etc.,  to  8&. 
cents  on  each  1100  valuation.  This  record  does  not  disclose  whether  the  ap- 
propriation of  a  three  per  cent,  of  the  amount  actually  levied  would  diminish, 
the  amount  ascertained  by  the  school  board  to  be  necessary  to  be  used  to* 
defray  the  expense  of  maintaining  the  schools.  It  Is  quite  probable  tbat». 
as  suggested  by  the  learned  special  Judge,  the  three  per  cent,  appropriated 
for  the  library  would  not  diminish  the  amount  required  for  educational  pur- 
poses, as  it  is  probable  that  the  school  board  could  add  three  per  cent,  to  th^ 
amount  of  their  estimate  and  still  be  within  the  86  cents  on  the  flOO  valua- 
tion allowed  to  be  levied  for  school  purposes.  But  it  is  easy  to  see  that  if  a^ 
percentage  of  the  amount  levied  and  collected  for  school  purposes  may  be- 
diverted  to  every  object  whioh  indirectly  aids  "the  cause  of  education,**^ 
"the  general  system  of  education."  "the  objects  of  general  education,"  the- 
tax  for  school  purposes  might  be  raised  to  the  legislative  limit  without  ob- 
taining a  sufficient  amount  to  pay  the  teachers  and  maintain  the  buildings.. 

It  is  not  denied  that  a  part  of  the  school  tax  in  cities  of  the  second  class. 
may  be  used  for  school  libraries,  as  an  adjunct  to  and  a  part  of  cbe  school 
system.  Nor  do  we  controvert  the  proposition  that  play  grounds  may  prop- 
erly be  considered  a  part  of  the  school  system.  What  we  decide  is,  that  th» 
library  provided  for  in  the  sections  under  consideration  is  not  a  part  of  the 
School  system,  but  independent  of  it.    It  is  no  more  an  adjunct  to  it  than  i^ 
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public  park  would  be.  Gonnael  for  appellee  ooDoedes  that  "it  mnatbe  olearljr 
Bodentood  that  the  library  is  a  sobool  institntlon,  and  that  it  is  the  olty  that 
oomeB  to  the  aid  of  the  aohool  institntioii,  and  not  the  school  oominff  to  the 
aid  of  a  merely  maDloipal  iDStltntioD."  In  oar  opinion,  the  statutes  provide 
exactly  tbe  reverse  of  this  oontentlon.  It  is  not  a  case  of  nsini;  a  part  of  the 
sobool  tax  for  what  is  nndonbtedly  a  school  purpose,  and  a  part  of  the  school 
tysfeem,  as  tbe  kindergarten  and  the  high  school,  but  the  appropriation  of  a 
part  of  tbe  tax  levied  and  collected  for  school  puproses  to  an  object  which, 
however  laudable  it  may  be,  is  not  of  the  schools,  and  should  be  otherwise 
and  speoillcally  provided  for. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  enter  a 
Jodirment  in  aooordanoe  with  this  opinion. 

The  whole  court  sitting. 


HARRIS'  ASS'EE  v.  GARDINER,  &c. 

BROOKS,  &c.  V.  GREER'S  ADM'R. 

(Filed  May  2,  1902-Not  to  be  reported.) 

1.  Cnntracts—Estoppel— Where  the  owners  of  a  building  did  not  make  pay- 
ments upon  the  building  as  provided,  they  are  estopped  to  complain  of  the 
contractor's  delay  in  completing  the  building,  although  his  contract  pro- 
Tided  that  if  it  was  not  completed  within  sixty  days  he  was  to  pay  rent  upon 
the  building  by  way  of  damages. 

3.  Mechanic's  lien— Where  one  whose  contract  for  building  was  entered 
into  prior  to  the  amendment  of  1896  to  the  mechanics'  lien  law,  wishes  to 
take  advantage  of  the  amendment  providing  that  his  statement  may  be  filed 
within  six  months  from  the  completion  of  the  work,  instead  of  sixty  days^ 
as  provided  by  the  original  act,  he  must  also  accept  the  burden  of  the  amend- 
mentfWhich  provides  that  the  lien  relates  back  to  the  time  when  the  first  work 
was  done;  and  that  a  subsequent  mortgage  has  priority  over  his  lien  unless 
he  has  filed  in  the  clerk's  office  a  statement  showing  that  he  will  claim  his 
lien,  or  unless  the  mortgagee  has  actual  notice  of  bis  rights. 

3.  Vendor's  lien— Where  a  deed  recites  that  the  grantor  will  release  her 
pnrchaee-inoney  lien  upon  any  part  of  the  land  conveyed  whenever  the  ven- 
dee pays  upon  any  portion  of  said  land  '*at  the  rate  of  tl6.08  a  foot,"  and  tbe 
land  is  divided  into  four  lots,  three  of  which  are  sold,  the  grantor  in  the 
original  deed  releasing  her  lien  upon  these  lots  by  uniting  with  her  vendee 
in  a  deed  to  them,  as  against  other  lienholders  upon  the  rema'ining  lot  sha 
has  only  a  lien  to  the  extent  of  $16.08  a  foot  upon  that  lot. 

R.  C.  Kincaid  and  H.  H.  Nettleworth  for  Harris'  Assignee. 

Morris  B.  Giflord  and  A.  B.  Willson  for  Hallie  B.  Brooks,  &c. 

McDoDald  &  McDonald  for  G.  R.  Gardiner  and  P.  G.  Herman. 

Wm.  Kreiger  for  Greer's  Administrator, 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opioion  of  the  court  by  Judge  White. 

On  March  4,  1896,  P.  G.  Herman  purchased  of  the  hslrs  of  Thomas  Greer 
certain  lot  on  Second  and  Brandies  streets,  in  Louisville,  Ky.,  at  the  price 
of  $8,075,  of  which  one- third  was  paid  cash,  one-third  in  one  year  and  the . 
remainder,  $1,086,  was  evidenced  by  note,  due  two  years  after  date,  and  by 
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the  deed  &nd  Dote  these  deferred  payments  were  a  Hen  on  the  property  oon- 
Teyed.  The  property  conveyed  was  120  feet  on  Second  street,  with  a  uniform 
depth  of  06  feet.  After  retaining  a  lien  for  the  unpaid  purchase  money  of 
f2,060,  the  deed  recites :  '*The  said  Isabella  Greer,  administratrix  of  the  estate 
of  Thomas  Greer,  deceased,  hereby  agrees  with  said  second  party  that  she 
will  release  the  Hen  upon  any  part  or  parcel  of  the  land  herein  conveyed 
whenever  the  said  second  party  pays  upon  any  portion  of  said  land  at  the 
rate  of  $15.08  per  foot.  *' 

The  other  grantors  then  in  the  deed  authorize  such  release  to  be  made  by 
Isabella  Greer  upon  the  condition  mentioned.  Herman  divided  the  lot  into 
tour  thirty-foot  lots,  and  being  applied  to.  Isabella  Greer  released  her  lien  on 
three  of  the  lots,  ninety  feet,  by  joining  in  the  deeds  therefor  with  Herman. 
The  fourth,  or  remaining  lot,  was  sold  to  G.  £.  Jackson,  but  there  has 
never  been  any  waiver  or  release  of  the  purchase-money  lien  as  to  this  lot 
sold  to  Jackson,  and  it  appears  the  last  note  for  $1,025  is  unpaid. 

On  December  18,  1895.  J.  A.  Harris,  a  contractor  and  builder,  entered  into 
a  written  contract  with  appellee,  G.  H.  Gardiner,  and  A.  J.  Speckertto  erect 
for  them  a  dwelling  house  on  this  lot  on  Second  street  at  an  agreed  price 
of  $2,600,  to  be  paid  in  installments  as  the  work  progressed.  Before  the  com- 
pletion of  the  building  by  Harris  he  made  a  deed  of  general  assignment  for 
creditors  to  appellant,  £mil  Anderson,  who,  under  direction  of  the  JeflerFon 
Glrcuit  Gourt,  completed  the  contract  on  the  SOth  day  of  September,  1896. 
On  December  10.  1896,  appellant,  Emil  Anderson,  as  assignee  of  J.  A.  Harris, 
filed  his  statement  in  the  county  clerk's  office  and  claimed  a  mechanic's 
lien  for  the  balance  of  $1,112.60,  alleged  to  be  due  tbereon.  On  February  6, 
1896,  G.  E.  Jackson,  who  appears  to  have  been  the  holder  of  the  legal  title  at 
that  time,  but  who  held  for  the  benefit  of  and  as  trustee  for  Gardiner  and 
Speckert,  executed  to  the  German  American  Title  Go.,  of  which  A.  J. 
Speckert  was  president,  his  seven  coupon  bonds  and  deed  of  trust  to  secure 
same.  Five  of  these  bonds  were  for  $500  each  and  one  for  $800.  and  the  other 
for  $200.    Interest  was  payable  at  6  per  cent,  and  semi-annually. 

The  bond  for  $200  was  assigned  to  appellee,  Hallie  R.  Brooks,  and  the  $800 
bond  to  Sophia  Russell.  The  disposition  of  the  five  bonds  for  $600  each  does 
not  appear,  nor  are  they  in  question  here.  This  action  is  by  Anderson,  as 
assignee  of  Harris,  seeking  to  foreclose  his  mechanic's  lien,  to  which  there  is 
defense  made  .by  Gardiner  because  of  alleged  defects  in  the  building,  and 
also  a  set-off  and  counteiclaim  for  damages  by  way  of  rents,  as  provided  for 
by  the  contract  of  Harris,  if  the  building  was  not  completed  in  ninety  work- 
ing days  from  the  date  of  the  contract  of  December  18,  1896. 

Appellee,  Brooks,  for  herself  and  as  administratrix  of  Sophia  Russell,  by 
answer  and  cross  petition  seeks  to  enforce  the  mortgage  executed  to  the  title 
company  to  secure  the  payment  of  the  bonds  held  by  her,  one  for  $300  and 
one  for  $200,  with  the  unpaid  coupons.  The  appellee,  Greer,  administratrix, 
by  answer  and  cross  petition,  seeks  an  enforcement  of  the  vendor's  lien  for 
the  whole  of  the  unpaid  purchase  money,  $1,025,  against  this  thirty-foot  lot. 
There  is  no  question  as  to  the  amounts  due  Greer's  administratrix,  nor  to 
Hallie  R.  Brooks  for  herself,  nor  as  administratrix  of  Sophia  Russell.  The 
questions  as  to  these  parties  are  priorities.  Anderson,  as  assignee  of  Harris, 
and  Brooks,  for  herself  and  as  administratrix  of  Sophia  Russell,  deny  that 
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fjreer's  admlnlfltratriz  has  a  lien  for  any  sum  in  ezoess  of  $468.40,  beoauBe 
thai  ram  is  at  the  rate  of  $16.06  per  foot  on  thirty  feet,  upon  the  payment  of 
wbleb  BuiD  the  deed  to  Herman  provides  for  a  release  of  the  lien.  As  be* 
tween  themselves,  Anderson  and  Brooks  eaoh  claim  priority,  the  one  by 
reason  of  his  meohanio*s  lien,  and  the  other  by  reason  of  the  mortgage  lien. 
There  was  a  personal  Judgment  sought  by  Anderson  against  Gardner  and 
Speekert  for  the  unpaid  balance,  and  also  by  Greer's  administratrix  against 
Herman  for  the  balanoe  of  the  unpaid  purchase  money,  and  also  by  Brooks 
as  against  Jackson  for  the  amount  of  her  two  mortgage  bonds.  The  court 
sastaioed  a  demurrer  to  the  reply  of  Anderson  to  the  answer  and  cross  peti- 
tion of  Greer's  administratrix,  in  which  is  pleaded  the  provision  in  the  deed 
to  Herman,  quoted  above,  agreeing  to  release  the  lien  on  the  payment  of  so 
much  per  front  foot.  On  final  hearing  the  court  gave  judgment  for  appel- 
lant Anderson,  assignee  of  Harris,  as  against  Gardiner  for  the  full  amount  of 
the  balance  claimed  for  the  building,  dismissing  the  counterclaim  of  Gardi- 
ner for  damages  by  way  of  rents  and  defects  in  the  building;  also  gave 
personal  judgments  against  Herman  for  the  unpaid  balance  of  the  purchase 
money  due  Greer*s  administratrix,  and  against  Jackson  for  the  amount  of 
the  two  bonds  owned  by  Brooks.  The  court  then  adjudged  priority  of  liens 
to  be  paid  out  of  the  funds  derived  from  the  sale  of  the  house  and  lot  as  fol- 
lows: First,  the  entire  debt  due  Greer's  administratrix  to  be  paid  in  full; 
second,  the  two  mortgage  bonds  owned  by  Brooks,  the  one  in  her  own  right 
and  the  other  as  administratrix  of  Russell,  and  finally,  the  lien  of  Anderson, 
anignee  of  Harris.     , 

From  that  judgment  all  parties  except  Greer's  administratrix  have  ap^ 
pealed,  or  have  been  granted  a  cross  appeal.  We  are  of  opinion  from  the 
proof  that  appellant  Anderson,  assignee  of  Harris,  has  clearly  shown  a  right 
to  recover  the  amount  claimed  as  due  on  the  building  contract,  and  there 
was  no  error  in  dismissing  the  counterclaim  of  Gardiner.  The  proof  shows 
that  while  the  building  was  not  completed  in  ninety  working  days,  that 
Gardiner  and  Speekert  were  not  without  fault.  They  did  not  make  their 
payments  as  the  contract  provided,  and  hence  are  not  in  a  position  to  com- 
plain of  the  delay  in  the  work.  As  to  the  alleged  defects,  the  proof  shows 
thai  the  house  was  built  according  to  the  plans  and  specifications,  and  were 
sstigfactory  to  the  arbitrator  selected  in  the  contract  (Heeb).  From  the 
written  contract  and  the  proof  we  are  of  opinion  that  it  is  shown  that 
Gardiner  was  a  joint  principal  with  Speekert,  and,  thei^f ore,  he  is  bound 
personally  for  the  payment  of  the  amount  due  thereon.  He  seems  to  have 
urged  the  completion  of  the  contract,  and  to  have  taken  charge  and  rented 
tame  when  completed.    On  the  cross  appeal  of  Gardiner  there  apears  no 


The  proof  shows  conclusively  that  the  contract  was  made  in  December, 
1885,  and  the  law  of  mechanic's  Hens  then  in  force  is  sought  to  be  applied  to 
the  question  of  priority  as  between  Anderson  and  Brooks.  The  pleadings 
and  proof  show  that  the  work  was  completed  September  80,  1896,  and  the 
lien  statement  was  filed  December  10,  1896,  which  was  not  within  sixty  days 
<tf  the  completion  of  the  work.  So  it  is  clear  that  under  the  law  in  force  in 
December,  1896,  when  the  contract  was  made,  the  lien  was  filed  too  late. 
^0  entitle  appellant  Anderson,  assignee  of  Harris,  to  a  mechanic's  lien  at 
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all,  reliance  must  be  bad  on  tbe  law  in  foroe  in  September,  1896,  wbich  ex- 
tended tbe  time  for  filing  tbe  lien  to  six  montbe  after  tbe  completion  of  tb» 
work.  But  wben  tbat  law  is  invoiced  to  give  a  lien,  it  is  clear  bj  tbe  decis- 
ion in  Ponder  &  Riley  v.  Building  and  Loan  Co..  89  Ky.  Law  Bep.,  1074, 
and  Montgomery  v.  Allen,  91  Ey.  Law  Bep.,  1001.  tbat  tbe  mortgage  lien  of 
Brooks  bas  priority  over  tbe  mecbanic's  lien.  Appellant  Anderson  can  nofe 
bave  tbe  benefit  of  parts  of  botb  laws  to  give  bis  lien.  He  must  take  one  or- 
tbe  otber.  It  is  evident  from  bis  pleadings  tbat  tbe  lien  was  claimed  under 
tbe  amended  law  of  1896,  as  it  is  pleaded  tbat  tbe  statement  asserting  tbe- 
lien  was  filed  witbin  six  montbs  from  tbe  completion  of  tbe  building.  If 
tbe  lien  bad  been  claimed  under  tbe  law  as  it  was  in  1806,  tbe  plea  sboulcl 
bave  been  tbat  tbe  statement  was  filed  witbin  sixty  days,  wbicb  wa«  not- 
true. 

Tbe  difference  between  tbe  law  in  foroe  in  1896  and  tbe  law  aftter  tbe- 
amendment  in  1896,  so  far  as  it  a£Eects  tbe  question  bere,  is  tbat  under  tb» 
law  of  1898  tbe  lien  of  tbe  meobanio,  wben  properly  asserted,  related  back  to 
tbe  time  wben  tbe  first  work  was  done  or  material  f  urnisbed,  and  subsequent- 
purcbasers  and  mortgagees  were,  by  law,  required  to  take  notice  of  tbe  me- 
obanic*s  rigbts  (Kentucky  Statutes,  edition  1894,  section  946S),  but  a» 
amended  in  1896,  tbe  mecbanic  must  furnisb  tbe  notice  to  tbe  subsequent- 
purcbaser  or  mortgagee  by  filing  in  tbe  clerk's  office  a  statement  sbowing- 
tbat  be  will  claim  a  lien.  If  tbis  statement  is  not  filed  tbe  mortgage  baa- 
priority,  unless  tbe  mortgagee  bad  actual  notice  of  tbe  mecbanic's  rigbts. 
(Kentucky  Statutes,  edition  1899,  section  2463. ) 

In  tbis  case  tbe  only  statement  filed  was  tbat  of  December  10,  1896,  wbicb 
was  long  after  tbe  mortgage  bad  been  executed  by  Jackson,  bencfl,  under 
the  law.  tbe  lien  of  Anderson,  assignee,  is  inferior  to  tbat  of  tbe  mortgage. 
Tbere  is,  tberefore,  no  error  in  tbe  judgment  fixing  priority  as  betweei> 
Anderson,  assignee,  and  Brooks,  botb  for  berself  and  as  administratrix  of 
Bussell.  The  question  of  the  lien  of  Greer's  administrator  presents  greater 
diflSoulties.  All  parties  concede  to  Gxeer's  administrator  a  vendor's  lien  to 
tbe  amount  of  $452.40,  being  tbe  price  of  thirty  feet  at  $16.08  per  foot,  and  the- 
real  contest  is  as  to  the  balance  of  the  $1,095  purchase-money  note  remaining- 
unpaid.  The  deed  from  Greer's  heirs  to  Herman  retains  a  vendor's  lien  for 
tbe  unpaid  purchase  money  then  due,  $2,050,  and  then  follows  tbe  clause 
quoted  above,  by  which  it  Is  agreed  to  release  this  lien  on  tbe  payment  ta 
Greer's  administrator  at  tbe  rate  of  $16.08  as  to  such  number  of  feet  as  the 
payment  covers.  It  is  evident  that  payment  at  $16.08  per  foot  for  190  feet 
will  not  satisfy  $9,050,  and  because  of  this  error  or  discrepancy  it  is  said  the- 
trial  court  declared  tbe  whole  clause  void  and  of  no  effect. 

We  are  of  opinion  that,  from  the  deed  to  Herman,  the  intention  is  clearly- 
shown  to  apportion  the  lien  over  tbe  whole  120  feet  equally,  and  the  grant- 
ors  agreed  to  release  such  lien  in  case  the  property  was  sold  in  lots,  by  a- 
payment  of  the  amount  ratably  due  from  any  lot  sold.  As  to  whether  thia 
rate  per  foot  is  to  be  $16.08,  as  the  instrument  provides  in  tbe  clause  quoted 
herein,  or  the  true  proportionate  part,  $17.08  per  foot,  is  a  question  not  pre- 
sented by  this  record.  We  have,  however,  concluded  that  to  the  extent  only 
of  the  proportionate  liability  of  the  thirty  feet  for  the  balance  of  tbe  unpaid 

urcbase  money  this  lot  is  liable.    Whether  this   sum  is  at  $15.08  or  $17.0^ 


EC0N0M7  LOAN  ASSOC.  ftO.  V.  PABIS  lOE  CO.  10? 

pet  foot  we  do  not  determine.  The  reoital  In  the  deed  to  Herman,  and  the 
foither  fact  that  In  the  deeds  by  Herman  to  the  other  three  lots  of  thirty 
flMt  each  Gieer's  administratrix  had  joined  and  released  her  lien,  would 
bare  jnstifled  any  Interested  person  to  oonolnde  that  this  thirty-foot  lot  waa 
only  bonnd  for  one- fourth  the  balance  unpaid,  at  most.  The  reoitals  In  the 
deeds  by  Herman  releasing  the  liens  is  not  before  us.  The  plain  fact  that 
raoh  releases  had  been  made  is  pleaded  by  Greer's  administrator,  and  yet  it 
appears  that  suoh  releases  were  made  without  the  payment  at  $16. 06  per  foot,, 
if  there  be  due,  as  is  conceded  the  sum  of  |1,0S5. 

We  say,  in  view  of  these  recorded  deeds  and  the  recitals  therein,  any  person 
of  care  and  prudence  who  had  actually  examined  the  title  would  have  con^ 
eluded  that  the  greatest  sum  this  thirty-foot  lot  would  be  in  lien  to  Greer's 
administrator  for  was  one-fourth  of  12,060,  and  he  might  have  concluded  it 
to  be  only  $452.40,  being  the  sum  at  $16.06  per  foot.  These  recitals  and  rec- 
ords were  made  by  the  grantors  who  retained  the  vendor's  lien,  and  in  the^ 
conveyance  retaining  the  lien,  and  we  are  of  opinion  they  are  estopped  from 
claiming  in  excess  of  their  own  written  agreement,  solemnly  made  and  re^ 
corded.  It  is  perfectly  clear  that  this  agreement  to  apportion  the  lien  and  to 
release  the  Jien  on  the  payment  of  the  price  per  foot  was  for  the  benefit  of 
purchasers  of  Herman,  and  was  inserted  in  order  to  enable  him  to  sell  part 
of  the  lot,  and  to  show  to  the  purchaser  that  a  clear  title  could  be  made  to 
iDch  part  sold.  If  there  was  no  sale  the  vendor's  lien  would  exist  as  to  alK 
and  any  part  might  be  sold  under  decree  to  satisfy  the  whole  of  the  unpaid 
pnrohase  money.  It  was  only  in  case  of  a  sale  of  a  part  of  the  original  lot 
that  this  stipulation  became  important. 

Appellants,  Anderson,  assignee  of  Harris,  and  Brooks,  for  herself  and  aa 
administratrix  of  Russell,  being  lien  holders  on  the  estate,  are  privy  to  Her<^ 
man  in  estate,  and  are  entitled  to  rely  on  the  recitations  in  the  deed  to  estop 
Greer's  administrator  from  collecting  more  from  this  lot  than  its  share  under 
the  deed  for  which  it  was  to  remain  bound.  For  this  reason  there  was  error 
io  sustaining  the  demurrers  to  the  answers  of  Anderson  and  Brooks  to  the 
cross  petition  of  Greer's  administrator.  (Fitzhugb  Heirs  v.  Tyler,  0  B.  M.,^ 
661;  Herman  on  Estoppel,  section  619;  Bigelow  on  Estoppel,  page  270.) 

For  the  reasons  indicated  the  judgment  on  the  cross  appeal  of  Gardner  and 
00  the  appeal  of  Anderson,  as  against  Brooks  for  herself  and  as  administrao 
tor  of  Sophia  Russell,  are  each  affirmed.  But  on  the  appeals  of  Anderson, 
asiignee,  against  Greer's  administrator,  and  of  Brooks,  for  herself  and  aa 
administratrix  of  Russell,  against  Greer's  administrator,  the  judgment  ia 
reversed  and  cause  remanded  for  further  proceedings  consistent  herewith. 


ECONOMY   BUILDING   AND    LOAN    ASSOCIATION,   &o.    v.    PARIS 
ICE  MANUFACTURING   CO. 

(Filed  May  2,  1902.) 

1.  Corporation— Dissolution—Process— It  is  permissible  for  the  president 
of  a  corporation,  upon  whom  process  in  an  action  against  the  corporation 
has  been  served  as  president,  to  show  its  nonexistence  by  the  filing  of  ai^ 
affidavit  setting  up  the  voluntary  dissolution  of  the  corporation. 
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2.  DiMolntioD— Couip]lanoe  with  statute— Ad  affldavU  filed  by  the  pretl- 
dent  of  a  corporation,  to  the  effect  that  a  majority  of  the  stookholders  at  a 
meetioi];  held  for  that  purpose  voted  for  closing  tip  its  business  and  winding- 
up  its  affairs,  and  that  in  pursuance  thereto  the  assets  of  the  company  were 
collected  and  completely  distributed  among  the  shareholders,  does  not  show 
sufficiently,  to  work  a  dissolution  of  the  company,  a  compliance  with  the 
requirements  of  section  561  of  the  Kentucky  Statutes,  which  provides  that  a 
tsorporation  organized  under  that  chapter  may,  by  the  consent  in  writing  of 
a  majority  of  its  stockholders,  unless  otherwise  provided  in  the  articles  of 
a  incorporation,  close  up  its  business  and  wind  up  its  affairs. 

8.  Discharge  of  liabilities— Under  section  661  of  the  Kentucky  Statutes 
the  preliminary  steps  of  distribution  are  all  dependent  upon  the  corpora- 
tion's discharging  its  debts  and  liabilities,  and  until  its  debts  are  paid  It 
continues  to  be  a  corporation  to  the  extent  of  allowing  it  to  be  sued  or  to 
take  other  steps  toward  discharging  its  liabilities. 

4.  Publication  of  notice  of  dissolution— Under  section  8  of  chapter  66  of 
the  General  Statutes  the  publication  of  the  notice  of  intended  dissolution  of 
the  corporation  for  four  weeks  prior  to  the  dissolution  is  a  condition  prece- 
dent to  the  voluntary  dissolution  of  a  corporation  organized  under  that 
chapter. 

6.  Estoppel— The  fact  that  the  plaintiff  in  an  action  against  a  porporation 
attended  the  meeting  at  which  the  dissolution  of  the  corporation  was  re- 
solved upon,  does  not  release  the  corporation  of  its  indebtedness  to  him,  nor 
can  such  act  operate  as  an  estoppel  unless  plead  by  the  corporation. 

McMillan  &  Talbott  for  appellants. 

E.  M.  Dickson  and  John  S.  Smith  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear.  ' 

Appellee  was  a  borrower  from  appellant  association.  In  June,  1900,  they 
settled  the  loan  by  appellee's  paying  |S,010.87.  Within  one  year  thereafter 
appellee  brought  this  suit  against  appellant  to  recover  $422.90,  alleged  to 
have  been  collected  as  usurious  Interest  on  the  loan.  Summons  on  the  peti- 
tion was  served  on  J.  T.  Hlnton,  as  president  of  appellant  association.  He 
filed  his  affidavit  and  a  motion  to  quash  the  service  upon  him.  It  is  stated 
fn  the  affidavit  that  before  the  filing  of  the  petition  in  this  case  "a  majority 
In  stock  of  the  stockholders  of  the  Economy  Building  and  Loan  Association, 
In  a  meeting  held  for  that  purpose,  voted  in  favor  of  closing  up  its  business 
and  winding  up  its  affairs;  that  the  plaintiff  participated  in  the  said  pro- 
ceedings to  ascertain  the  will  of  the  stockholders  as  to  closing  up  the  affairs 
of  said  corporation,  and  voted  its  forty  shares  in  favor  of  closing  up  the 
business  of  said  corporation;  that  pursuant  to  the  will  of  the  majority  of  the 
stockholders,  including  plaintiff,  thus  ascertained,  the  directors  of  said  com- 
pany prior  (evidently  intended  to  say  subsequent)  to  said  date  proceeded  to 
wind  up  the  affairs  of  said  corporation :  that  during  the  summer  of  1900  the 
assets  of  said  company  were  collected  and  reduced  to  money  with  full  knowl- 
edge and  consent  of  plaintiff  and  pursuant  to  the  authority  given  by  plaintiff; 
that  during  the  summer  of  1900,  pursuant  to  the  authority  so  given,  and  with 
full  knowledge  and  consent  of  the  plaintiff,  the  assets  of  said  corporation 
Were  completely  distributed  among  its  shareholders,  including  plaintiff;  that 
«aid  corporation  then,  with  full  knowledge  and  consent  of  plaintiff,  com. 
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pletoly  olond  up  Ita  buglness,  and  wound  up  its  affairs,  and  that  its  exist- 
esM  was  thus,  by  the  voluntary  act  of  its  stockholders,  terminated  in  the- 
fommer  of  1900,  since  which  time  it  has  had  no  existence  and  no  president 
or  other  oflloer.  and  that  at  the  time  of  the  service  the  alBant  was  not  the 
president  of  the  corporation,  and  the  corporation  was  not  in  existence." 
Before  the  motion  to  quash  the  service  of  summons  was  acted  on  J.  T.  Hln* 
ton  tendered  a  petition  in  the  case,  pleadini;  substantially  the  same  facts  se 
forth  in  his  afBdavit.  The  court  denied  his  motion  to  file  his  petition  upon 
the  ground  that  he  was  a  stranger  to  the  record  and  to  the  subject-matter  of 
the  litigation.  It  also  overruled  his  motion  to  quash  the  service.  No  de- 
fense being  made  or  tendered  by  the  corporation,  a  judgment  by  default  was. 
entered  against  it  for  the  sum  prayed  for  in  the  petition.  From  that  Judg-. 
sent  this  appeal  Is  prosecuted. 

From  the  statement  filed  upon  the  appeal,  as  required  by  section  780, 
Civil  Code,  we  find  that  the  appellants  are  ** Economy  Building  and  Loan 
Association  of  Paris,  Ky..  by  John  T.  Hinton,  and  John  T.  Hinton." 

It  may  be  aooepted  that  appellee's  relation  to  appellant  association,  taking 
the  averments  of  the  petition  as  true,  is  that  of  creditor  to  debtor.  The, 
qoettlons  then  presented  are: 

Ist.  If  the  appellant  corporation  had  been  in  fact  and  in  law  dissolved,, 
end  no  longer  had  a  legal  existence,  how  may  such  state  of  fact  be  shown  in. 
the  reoordr 

8d.  From  the  facts  stated,  had  appellant  corporation  been  so  dissolved  that. 
It  could  not  be  properly  sued  as  such,  and,  therefore,  should  the  action  have 
been  abated? 

If  it  be  assumed  that  the  corporation  had  In  fact  been  dissolved  in  such, 
manner  as  authorized  by  law,  so  as  to  destroy  its  legal  existence  as  a  body 
corporate,  including  the  capacity  to  sue  or  be  sued,  that  fact  was  one  pertl*. 
nent  to  the  maintenance  of  this  suit.  It  was  due  the  plaintiff,  and  espe- 
cially to  the  couit,  that  the  folly  of  rendering  a  void  judgment  be  averted,, 
for  if  the  corporation  sued  as  such  had  no  existence,  it  manifestly  could 
neither  make  defense,  nor  employ  counsel  for  that  purpose;  nor  would  a 
judgment  rendered  against  it  bind  anybody  or  anything.  If  It  be  said  that 
the  corporation  can  not  plead  its  own  death,  or  nonexistence,  on  the  one 
hand,  and  that  a  stranger  to  the  record  ,  and  to  the  subject-matter  of  litiga- 
tion may  not  show  cause  against  the  plaintiff's  suit,  on  the  other,  the  court 
would  be  powerless  to  receive  legal  advisement  of  a  fact  essential  to  the 
exercise  of  its  jurisdiction.  The  argument  may  be  sufBoiently  met  by  the 
suggestion  that  the  person  served  is  not  such  a  stanger  to  the  record  as  to 
preclude  his  showing  cause  against  plaintiff's  recovery  in  such  an  instance. 
If  the  relief  sought  includes  the  doing  of  some  act,  or  performance  of  some 
alleged  duty,  the  act  could  be  done  only  by  the  oflScera  of  the  corporation, 
likely  including  the  respondent.  His  failure  to  comply  with  the  judgment 
might  be  punishable  as  a  contempt  of  the  court.  Furthermore,  "the 
plaintiff  having  treated  the  persons  served  with  process  as  representing  the 
alleged  corporation,  he  can  not  preclude  them  at  least  from  denying  that 
there  is  such  a  corporation."  (Marowetz  on  Private  Corporations,  section 
T78;  Kelley  v.  Miss.  Cent.  B.  B.  Co.,  — .) 
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We  ooDolude  that  it  was  permissible  for  appellant  HlDton,  being  the  one 
served  as  president  of  the  corporation,  to  show  its  nonexistence  if  he  oonld. 
The  next  inquiry  is,  did  the  facts  stated  show  that  the  corporation  had  been 
legally  dissolved  so  as  to  absolve  it  from  prosecution  by  suit?  The  solution 
of  this  question  involves  the  examination  of  the  nature  of  this  corporation, 
and  of  the  law  regulating  its  dissolution. 

It  is  not  shown  when  or  how  appellant  corporation  was  created,  whether 
It  was  under  the  present  statute  (enacted  in  1898),  or  was  under  the  general 
Jaw  in  force  previous  thereto,  being  chapter  66  of  the  General  Statutes;  or 
by  special  act  of  the  legislature.  The  record  does  show  that  the  contract 
out  of  which  grew  appellee's  claim  was  first  entered  into  on  February  14, 
1806.  If  we  should  assume  then  that  the  corporation  was  formed  under  the 
present  law,  we  find  that  it  has  not  followed  the  statutory  requirement  to 
effectuate  its  dissolution.  On  that  subject  section  661,  Kentucky  Statutee, 
provides:  "Any  corporation  organized  under  this  chapter  may,  by  the  con- 
sent in  writing  of  the  owners  of  the  majority  of  its  shares  of  stock,  unlesa 
otherwise  provided  in  the  articles  of  Incorporation  or  amendments  thereto, 
olose  its  business  and  wind  up  its  affairs;  and  when  any  corporation  expires 
by  the  terms  of  the  articles  of  incorporation,  or  by  the  voluntary  act  of  its 
stockholders,  it  may  thereafter  continue  to  act  for  the  purpose  of  closing  up 
its  business,  but  for  no  other  purpose;  and  it  shall  be  the  duty  of  the  offloers 
to  settle  up  its  affairs  and  business  as  speedily  as  possible;  and  they  shall 
cause  notice  to  be  published,  for  at  least  once  a  week  for  four  consecutive 
Weeks,  in  some  newspaper  printed  and  published  in  the  county,  if  any,  of 
the  fact  that  it  is  closing  up  its  business ;  and  all  debts  and  demands  against 
the  corporation  shall  be  paid  in  full  befoxe  the  ofBcers  receive  anything." 

''Where  the  statute  prescribes  the  steps  to  be  taken  by  the  members  of  a 
corporation  for  a  surrender  of  its  charter,  those  steps  must,  of  course,  be 
followed,  in  order  to  terminate  the  existence  of  the  corporation. "  (6  Thomp. 
Corp.,  section  6688.) 

The  facts  alleged  by  appellant  Hinton  do  not  bring  the  attempted  dissolu- 
tion within  the  terms  prescribed  in  section  661,  Kentucky  Statutes,  supra. 
But  even  if  it  should  be  held  otherwise,  we  then  conclude  from  the  text  and 
Intent  of  the  statute  that  the  preliminary  steps  of  dissolution  must  all  be 
dependent  upon  the  corporation's  discharging  its  debts  and  liabilities;  that 
till  its  debts  are  paid  it  continues  to  be  a  corporation  to  the  extent  of  allow- 
ing it  to  be  sued,  or  to  take  other  steps  toward  discharging  all  its  liabilities. 
If  it  be  assumed  that  appellant  corporation  was  created  under  the  general 
provisions  of  chapter  66,  General  Statutes  of  Kentucky,  we  find  that  the 
facts  stated  in  apellant  Hinton 's  aflSdavit  do  not  show  a  sufficient  compli- 
ance with  the  law  then  in  effect  governing  the  voluntary  dissolution  of  cor- 
porations. Section  8,  chapter  66,  General  Statutes,  was:  **The  corporation 
shall  not  be  dissolved  prior  to  the  period  fixed  upon  in  the  articles  of  inoor- 
oration,  except  by  a  majority  of  the  stock  of  its  members,  unless  a  different 
rule  is  adopted  in  the  articles;  and  no  such  premature  dissolution  shall 
take  place  unless  preceded  by  the  newspaper  publication  required  at  its  or- 
ganization." 

This  publication  was  required  to  be  for  four  weeks  *'in  some  newspaper  as 
convenient  as  practicable  to  the  principal  place  of  business."    It  was  held  to 
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be  a  coDditioD  preoedent  to  the  existeDoe  of  the  oorporatioo  (He) nig  v.  A.  & 
W.  Mfff.  Co.,  81  Ey.,  aoi).  and  upon  that  precedent,  as  well  as  by  the  lan- 
^age  of  aeotlon  8,  supra,  It  would  likewise  be  a  oondltion  precedent  to  Irs 
Toluntary  dissolution.  Or  If  it  be  assumed  that  appellant  corporation  was 
created  by  a  special  act  of  the  legislature  (prior  to  the  present  Constitution 
of  1801),  and  that  no  method  of  dissolution  was  expressly  provided,  we  find 
that  the  faots  stated  in  appellant  Hinton*s  affidavit  fell  as  far  short  of  satis- 
fying the  legal  requirements  allowing  the  dissolution  of  such  corporations 
as  they  did  of  either  of  the  other  methods. 

It  has  frequently  been  laid  down  that  private  corporations  may  lose  their 
legal  eziatenoe  in  four  ways:  First,  by  the  act  of  the  legislature;  second,  by 
the  death  of  all  the  members;  third,  by  a  forfeiture  of  their  franchises; 
foorth,  by  a  surrender  of  their  charters.  (6  Thomp.  Corp.,  section  6677,  and 
authorltieB  there  cited.)  We  are  concerned  here  with  the  last-named  method 
only.  Almost  every  corporation  may  be  said  to  bear  certain  obligations, 
whatever  ita  privileges.  If  it  be  authorized  to  incur  debts,  their  payment, 
or  if  payment  is  refused,  their  satisfaction,  by  means  of  the  law's  process,  is 
first  among  its  obligations  with  which  the  creating  power  of  government  is 
«oooemed.  Formerly  it  was  held  at  the  common  law  that  when  a  corpora- 
tion was  dissolved  it  could  not  be  sued  for  any  purpose;  that  its  lands  re- 
verted to  the  grantor  or  his  heirs,  and  its  chattels  escheated  to  the  crown : 
and  that  its  dissolution  in  fact  extinguished  its  debts.  (Commercial  Bank 
V.  liockwood,  2  Har.  (Del.),  8;  Fox  v.  Horah,  1  Ired.  £q.  (N.  C),  868;  88 
Am.  Deo. ,  48. )  It  is  not  surprising  that  a  result  so  disastrous  to  the  credi- 
tors of  the  corporation  should  not  have  been  left  dependent  alone  upon  the 
act  of  the  incorporators,  or  a  majority  of  them.  As  said  by  Mr.  Justice  Mor- 
ton in  Boston  Glass  Manufactory  v.  Langdon,  S4  Pick.  (Mass.),  49,  s.  c.  86 
Am.  Deo.,  S98:  ** Charters  are  in  many  respects  compacts  between  the  gov- 
ernment and  the  corporators.  And  as  the  former  can  not  deprive  the  latter 
of  their  franchises  In  violation  of  the  compact,  so  the  latter  can  not  put  an 
end  to  the  compact  without  the  consent  of  the  former.  It  is  equally  obliga- 
tory on  both  parties.  The  surrender  of  a  charter  can  only  be  made  by  some 
formal,  solemn  aot  of  the  corporation ;  and  will  be  of  no  avail  until  accepted 
by  the  government." 

The  author  in  6  Thomp.  Corp.,  section  6680,  combats  this  idea  of  acoept- 
anoe  by  the  granting  sovereign  as  inapplicable  to  purely  private  corporations 
which  are  under  no  obligation  to  render  public  service,  although  the  learned 
commentator  seems  to  have  been  unable  to  find  judicial  authority  to  support 
his  argument. 

As  early  as  1861  this  court  had  occasion  to  incidentally  consider  the  princi- 
ple just  under  discussion.  In  Portland  Dry  Dock  and  Insurance  Co.  v. 
Trustees  of  Portland,  12  B.  Mon.,  77,  the  facts  were  that  the  appellant  In- 
flotanoe  company  was  under  obligation  to  pay  to  appellees  1200  per  year  in 
the  nature  of  a  tax.  The  appellees  brought  suit  to  recover  that  sum  for  one 
year's  tax.  The  plea  was  that  the  appellant  company  had,  prior  to  the  year 
for  which  the  tax  was  assessed,  dissolved  by  unanimous  act  of  the  corpora- 
tors. Upon  these  pleadings  the  question  was  discussed  whether  a  private 
corporation  could,  at  its  own  mere  will,  dissolve  itself  by  its  own  mere  act. 
It  wai  argued  by  the  court  that  in   England  it  seemed  to  be  the  established 
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law  that  a  oorporatloD  oould  not  effectually  dissolve  itself  by  a  surrender  or 
its  franchises  unless  the  surrender  be  made  to  the  kinff  and  aooepted. 
"Upon  analogous  principles  the  surrender  In  this  country  should  be  made 
to  and  accepted  by  the  legislature,  and  it  would  doubtless  be  effectually  evi- 
denced by  a  repeal  of  the  charter  upon  petition  of  the  corporators.  It  is  cer- 
tainly desirable  that  there  should  bo  a  legislative  act  prescribing  a  mode  by 
which  private  corporations  might  be  dissolved  by  the  act  of  the  corporators, 
so  manifested  as  to  be  conclusive,  at  least  against  themselves."  And  while 
the  court  doubted,  and  was  not  prepared  to  say,  that  a  corporation  purely 
private  in  its  character  and  objects,  and  created  for  the  sole  benefit  of  the 
individual  corporators,  might  not,  by  the  act  of  the  corporation  and  the 
corporators,  be  divested  of  its  corporate  privileges  and  existence,  on  the 
ground  that  the  assent  of  the  legislature  might  in  such  a  case  be  presumed, 
from  the  nature  and  object  of  the  charter  itself,  *'but,"  the  court  said,  "the 
act  ought  to  be  unequivocal  and  condusive.  And  clearly,  the  corporation, 
could  not,  by  its  own  act,  or  that  of  the  corporators  importing  a  dissolution, 
be  so  dissolved  as  to  discharge  it  from  any  contract  or  liability  existing: 
against  it." 

It  might  furthermore  be  doubted  whether,  in  the  absence  of  statutory 
authority  permitting  it,  the  resolution  of  a  mere  majority  in  interest  of  stock- 
holders of  a  corporation  might  terminate  its  existence  before  the  date  fixed' 
by  its  charter.  The  circuit  court,  therefore,  properly  found  in  this  case, 
from  the  facts  averred  by  the  president  of  appellant  corporation,  that  it  had. 
not  been  legally  dissolved,  and  as  he  had  not  denied  that  he  was  the  presi- 
dent of  the  corporation  except  for  its  supposed  dissolution,  the  motion  to 
quash  the  service  of  the  summons  was  properly  overruled.  Nor  could  the- 
mere  fact  that  appellee  participated  in  the  meeting  at  which  the  resolution 
to  wind  up  the  affairs  of  the  corporation  was  passed  operate  so  as  to  dis- 
charge it  from  liability  to  him.  In  the  first  place,  his  participating  in  the 
attempted  dissolution  could  not  dissolve  the  corporation  unless  the  statutory 
method  was  pursued.  The  corporation  not  having  dissolved,  his  action  was, 
therefore,  a  nullity  as  was  that  of  the  other  corporators  in  so  far  as  it  at- 
tempted that  fact.  Nor  can  it  be  said  that  his  act  operated  as  an  estoppel 
in  this  case.  It  was  not  plead  as  such  by  the  corporation,  which  alone  was 
authoriised  to  interpose  such  a  defense.  The  circuit  court,  therefore,  prop- 
erly, in  the  absence  of  all  defenses,  entered  a  judgment  pro  confesso. 

The  judgment  is  affirmed,  with  damages. 


KUHN,  &o.  V.  KUHN,  &c. 

(Filed  May  2,  1902— Not  to  be  reported.) 

1.  Land— Sale  of  infants'  interest  for  re- in  vestment— Where  land  was  be- 
queathed to  a  mother  and  her  children,  testator  providing:  "I  give  this 
farm  to  her  and  her  children,  to  be  theirs,  and  all  its  appurtenances,"  a 
judgment  that  the  mother  took  a  life  estate,  with  the  remainder  in  fee  to 
the  children,  and  that  the  land  was  subject  to  sale  for  re-investment  for  the 
children,  was  proper. 
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2.  Advantages  of  sale— It  was  proper  to  adjudge  a  sale  for  re-investmeDt 
"Where  the  land,  owiog  to  its  peculiar  situation  and  the  opportunity  to  sell 
it  for  a  speoial  purpose,  was  at  that  time  largely  increased  in  value. 

T.  R.  Cartmell  for  appellants. 

Strother,  Hardin  &  Strother  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  plaintiffs,  F.  E.  and  Kate  Walls  Kuhn,  instituted  this  action  in  thv- 
Jefferson  Circuit  Court  against  the  apellants,  seeking  to  obtain  a  sale  of 
a  certain  tract  of  land  for  reinvestment,  claiming  that  the  said  Kate 
owned  a  life  estate  and  that  the  appellants  owned  a  fee  In  remainder.  The 
advantages  to  accrue  from  the  sale  of  the  land  for  re-Investment  are  set  out 
and  sustained  by  the  depositions  taken  and  on  file  in  the  action. 

The  appellants  are  all  Infants,  and  are  children  of  the  appellees.  The  • 
defense  was  made  for  the  infants  by  a  guardian  ad  litem,  and  an  attorney 
appointed  to  defend  for  them,  all  the  parties  being  residents  of  Nashville,. 
Tenn.  The  ages  of  the  children  seem  to  r^nge  from  nineteen  months  to  fif- 
teen years.  The  defense  made  for  the  infants  in  substance  is  that  they  and 
their  mother  took  a  joint  interest  in  the  land  in  question,  and,  therefore,  the 
same  can  not  be  sold  for  re-investment.  The  soundness  of  this  contention 
must  be  determined  by  the  eighth  clause  of  the  will  of  Francis  Walls.  Said 
clause  reads  as  follows:  '*I  will  and  bequeath  to  my  daughter,  Kate  (Walls) 
Kuhn,  wife  of  Frederick  Kuhn,  of  Nashville,  Tenn.,  my  farm  of  fifty-five 
acres,  adjoining  the  city  of  Louisville  Water  Works  place,  situated  in  Jeffer- 
son oonnty,  Kentucky,  on  the  Ohio  river.  I  give  this  farm  to  her  and  her 
children  to  be  theirs,  with  all  its  appurtenances." 

It  is  the  contention  of  the  appellees  that  the  will  vests  in  the  daughter 
Kate,  a  life  estate  only  in  the  entire  land,  with  the  remainder  in  fee  to  her 
children,  and,  if  this  be  true,  the  judgment  of  the  circuit  court  should  be^ 
affirmed.  If.  however,  the  fee  vests  in  her  and  the  appellants,  then  it  is  not. 
subject  to  sale  for  re-investment.  The  circuit  court  adjudged  that  the  said. 
Kate  only  took  a  life  estate,  with  the  remainder  in  fee  to  the  children,  and». 
being  satisfied  from  the  proof  that  a  sale  for  re-investment  would  be  advan- 
tageous to  all  the  parties,  adjudged  a  sale  thereof,  and  from  that  judgment, 
this  appeal  is  prosecuted. 

Without  going  into  an  extended  discussion  of  the  question,  we  deem  it. 
sufficient  to  say,  taking  into  consideration  all  the  provisions  of  the  will  in. 
question,  that  we  think  the  judgment  of  the  circuit  court  is  sustained.  It. 
also  appears  from  the  proof  that,  owing  to  the  peculiar  situation  of  the  land 
and  the  opportunity  to  sell  it  now,  not  for  farming  or  building  purposes,  but 
in  part  to  be  used  for  mooring  empty  coal  barges,  it  can  be  sold  at  a  price 
greatly  in  excess  of  its  market  value  for  any  other  purpose.  This  being  true^ 
we  think  the  circuit  court  properly  adjudged  a  sale. 

The  judgment  is,  therefore,  affirmed. 

vol.  24—8 
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.      BALL,  BY.  &o.  V.  MIDDLESBOBOUGH  TOWN  AND  LANDS  CO. 
(Filed  May  6,  1002— Not  to  be  reported.) 

1.  Negligence— Explosives— Where  the  defendant  purchased  a  house  io 
^vhioh  dynamite  was  stored,  but  did  not  know  that  any  of  the  dynamite  was 
still  there,  and  by  nailing  slats  on  the  windows  and  looking  the  house 
undertook  to  keep  children  out  of  it,  he  is  not  liable  for  the  injury  to  a  child 
who  climbed  into  the  house  where  one  of  the  slats  was  broken  from  the  win- 
dow six  feet  from  the  ground,  and  while  playing  with  the  dynamite  was  in- 
jured by  its  explosion. 

2.  Liable  for  injuries  to  children  trespassing— Where  the  owner  of  the 
premises  creates  or  brings  thereon  any  dangerous  thing,  which  from  its 
nature  has  a  tendency  to  attract  children  to  play  with  it,  he  is  bound,  as 
a  matter  of  social  duty,  to  take  such  reasonable  precautions  as  circumstances 
admit  of  to  protect  them  from  injury  while  playing  with  it  or  in  its  vicinity. 

T.  G.  Anderson  for  appellants. 

J.  R.  Sampson  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Timothy  Ball,  a  little  boy  six  years  old,  was  painfully  injured  by  the  ex- 
plosion of  a  dynamite  cap,  and  one  of  his  eyes  was  put  out.  He  filed  this 
suit  by  his  next  friend  to  recover  damages  for  his  injury  from  the  appellees 
the  Middlesborough  Town  and  Lands  Co.,  charging  that  the  injury  was  due 
to  its  negligence.  At  the  conclusion  of  the  testimony  offered  for  him  the 
«ourt  instructed  the  Jury  peremptorily  to  find  for  the  defendant,  and  he  ap- 
peals. The  facts  shown  by  the  proof  on  the  trial  are  as  follows:  About  the 
year  1890  Chapman,  Warren  and  Farquahar  were  constructing  a  canal  in 
Middlesborough,  and  used  a  building  which  had  been  built  some  timelrafore 
to  store  away  their  tools  and  Implements.  They  used  dynamite  in  their 
work.  Afterwards,  just  when  it  does  not  appear,  the  Middlesborough  Town 
and  Lands  Co.  became  the  owner  of  the  building.  It  was  situated  on  an 
alley,  and  was  securely  locked.  Slats  were  nailed  across  the  windows,  but 
in  the  process  of  time  one  of  these  slats  across  the  upper  part  of  one  of  the 
windows,  and  about  six  feet  from  the  ground,  was  removed  in  someway. 
The  building  was  unused,  and  about  April,  1898,  the  lands  company  sold  a 
partition  out  of  the  building  to  another,  who  bad  it  removed.  There  was  a 
shelf  on  this  partition,  and  on  this  shelf  were  some  wires  with  dynamite  cips 
attached  to  them.  The  workmen  who  tore  down  the  partition  threw  these 
wires  down  on  the  floor  of  the  room  without  apparently  noticing  what  they 
were.  After  this,  in  June,  1898,  the  little  boy,  Timothy  Ball,  and  two  other 
little  boys,  climbed  into  the  house  at  the  hole  in  the  window,  where  the  ^lat 
was  knocked  off  six  feet  above  the  ground,  and  in  playing  around  there  Ball 
exploded  one  of  the  caps,  and  thus  received  the  injuries  sued  for.  He  says 
he  picked  up  the  wires  and  then  threw  them  down,  and  that  when  they  fell 
the  explosion  occurred.  But  there  is  other  proof  that  the  caps  could  not  be 
exploded  in  this  way,  and  that  they  showed  signs  of  being  beaten.  But 
however  this  may  be,  there  was  no  proof  of  negligence  on  the  part  of  the 
lands  company.  It  did  not  place  the  dynamite  in  the  building,  and,  so  far  as 
appears,  did  not  know  it  was  there.    It  bad  evidently  been  upon  this  old 
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'tiielf  for  a  number  of  years  before  it  was  thrown  down  on  the  floor  by  the 
^oirqenter.  The  lands  company  did  not  know  of  his  act,  and  he  was  not  its 
ajrent.  The  house  was  looked;  there  was  no  invitation  for  anyone  to  enter 
itt  and  the  clronmstances  did  not  Impose  opon  the  lands  company  the  duty  of 
kwpInK  the  premises  safe  as  against  trespassers,  or  charge  it  with  negligence 
xiDder  the  facts  shown  by  the  evidence.  It  is  shown  by  the  proof  that  the 
-school  children  for  some  months  had  at  times  climbed  into  this  old  build- 
lag  and  hfd  there  for  the  purpose  of  playing  hooky.  Appellee's  agent  found 
this  one  and  stopped  it,  or  tried  to  do  so.  It  is  also  shown  that  appellant 
lifwl  been  in  the  house  on  the  day  before  he  was  injured. 

As  to  how  far  the  owner  of  property  is  liable  for  injuries  to  children  tres- 
passing upon  It  there  is  a  decided  conflict  of  authority.  (1  Thompson  on 
Kexligenoe.  section  1024-1CS7.)  The  rule  adopted  by  this  learned  author  is 
that  where  the  owner  of  the  premises  creates  or  brings  thereon  any  danger- 
oas  thing  which,  from  its  nature,  has  a  tendency  to  attract  the  childish  in- 
srinctB  of  children  to  play  with  it.  he  is  bound,  as  a  matter  of  social  duty,  to 
tike  such  reasonable  precautions  as  the  circumstances  admit  of  to  protect 
them  from  injury  while  playing  with  it,  or  in  its  vicinity.  This  rule  was 
adopted  by  this  court  in  Bransom's  Adm'r  v.  Labrot,  81  Ky.,  638;  but  it  oan 
not  apply  to  this  case  for  the^reason  that  the  lands  company  did  not  place 
the  dynamite  In  the  house,  or  even  know  it  was  there,  and  the  house  beiqg 
Inofced.^  and  the  only  way  to  enter  it  being  through  a  missing  slat  six  feet 
from  the  ground,  there  seems  to  be  no  proof  of  negligence  on  its  part.  The 
ground  of  liability  in  this  class  of  cases  is  that  tba  defendant  failed  to  exer- 
cise sueh  care  as  might  reasonably  be  expected  of  a  person  of  ordinary  pru- 
dence under  the  circumstances.  The  appellee,  under  the  proof,  exercised 
t)rdf naiy  tsare.  If  it  had  stored  a  quantity  of  dynamite  in  the  house  with 
the  knowledge  that  boys  were  using  it  as  a  hiding  place,  and  without  clos- 
ing the  hole  at  which  It  knew  they  entered,  a  different  question  would  be 
preMnted. 

Judgment  affirmed. 


LODISVILLB  BANKING  CO.  v.  W.  H.  THOMAS  &  SON  CO.,  &c. 

(Filed  May  6,  1902— Not  to  be  reported.) 

Binks  and  banking— Extension  of  time— No  waiver  of  right  to  sell  col- 
lateral—Where it  was  agreed  in  a  note  which  a  bank  held  that  upon  fail- 
ure to  pay  the  note  the  bank  should  have  a  right  to  sell  certain  stock 
pledged  to  it  as  collateral  to  secure  the  note,  and  upon  default  at  maturity 
the  bank  granted  an  indefinite  extension  of  time  upon  the  note  upon  the 
condition  that  the  payor  should  keep  the  note  secured  and  the  interest  paid 
up  in  advance,  such  extension  was  not  a  waiver  of  the  bank's  right  to  sell 
the  collateral  upon  final  default  in  payment;  and  when  the  payor  defaulted 
In  the  payment  of  the  interest  and  principal  upon  demand,  and  the  bank 
«old  the  collateral,  obtaining  the  best  price  that  was  possible,  it  is  not 
liable  to  the  payor  for  the  increased  value  of  the  stock,  which,  by  reason 
"Ot  QDUSual  conditions,  was  subsequently  sold  for  a  better  price. 

Bornett  &  Barnett  and  Hazelrigg  &  Chenault  for  appellant. 

D.  W.  Sanders,  W.  B,  Thomas  and  Helm,  Bruce  &  Helm  for  appellees. 
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Appeal  from  Jefferson  Girooit  Court,  CommoD  Pleas  division. 
Opinion  of  the  oourt  by  Judge  Buinam. 

W.  H.  Thomas  &  Son  Co.  brought  this  suit  against  the  Louisville  Bankincr 
Co.  for  damageft'for  the  unlawful  sale  of  five  hundred  shares  of  stock  of  the* 
J.  G.  Mattingly  Distillery  Co.,  pledged  to  it  as  collateral  to  secure  the  pay- 
ment of  a  loan  for  $50,000.    The  circuit  judge  fixed  appellee's  recovery  at 
17,310.86,  from  which  judgment  the  defendant  appeals,  and  plaintiff  also 
prosecutes  a  cross  appeal  upon  the  ground  that  the  oourt  below  fixed  the  re- 
covery at  too  small  a  sum.    The  facts  out  of  which  the  litigation  arose  are> 
as  follows:  On  the  S8th  of  December,  1898.  W.  H.  Thomas  &  Son  executed  to 
the  Louisville  Banking  Co.  their  promissory  note  for  160,614  due  on  the  6tb 
of  June,  1894,  and  to  secure  the    payment  thereof  there  was  pledged  five- 
hundred  shares  of  stock  in  J.  G.  Mattingly  Distillery  Co.,  one  hundred  bar- 
rels of  "  Old  Jordan"  whisky,  and  several  pieces  of  commercial  paper.    Id 
June  following  the  execution  of  this  note  Thomas  &   Son  authorized  the- 
bank  in  writing  to  collect  any  dividends  which  might  be  declared   by  the 
distillery  company  and  apply  them  to  their  debt,  but  before  the  maturity  of 
the  note  the  firm  made  a  general  assignment  for  the  benefit  of  their  creditors, 
to  the  Louisville  Trust  Co.    When  the  note  matured  on  the  6th  of  June,  1894, 
demand  was  made  for  its  payment,  both  upon  the  makers  and  their  assignee,, 
the  trust  company.    Neither  of  them  paid  the  obligation,  and  appellant  ad- 
vertised that  on  the  36th  of  July  following  it  would  sell  the  Mattingly  stock 
at  public  auction  at  the  board  of  trade.    Before  the  sale  W.  H.  and   Percys 
Thomas  paid  the  accrued  interest,  and  by  agreement  executed  th^ir  individ- 
ual note  to  the  bank  for  150,176.39,  which  matured  on   the  8th  of  October^ 
1894.    After  the  maturity  of  this  note  it  was  agreed  between  the  bank  and. 
makers  of  the  note  that  it  should  be  continued  as  a  demand  or  call  loan» 
provided  the  makers  paid  interest  thereon  at  the  rate  of  6  per  cent,  per  an- 
num each  sixty  days  in  advance.     The  note  was  held  by  the  bank  under  this- 
agreement  until  the  80th  of  November,   1898.    During  this  period  appellee 
paid  18,638.06  upon  the  principal,  from  the  sale  of  the  one  hundred  barrels 
of  Old  Jordan  whisky  find  two  dividends  of  6  per  cent,  each,  which  were 
declared  by  the  J.  G.  Mattingly  Distillery  Co.,  and   from   the  collection  of 
several  pieces  of  commercial  paper.    And  they  .also  made  payments  of  in- 
terest, which  amounted  in  the  aggregate  to  $11,048.69.    Both  of  the  notea 
contained  this  provision:  "Upon  default  of  payment  at  maturity,  whether 
said  maturity  occurs  by  expiration  of  time  or  default  in  depositing  addi- 
tional security  as  above'  agreed,  I  do  hereby  authorize  and  empower  said 
bank  (or  any  holders  thereof)  to  sell  all  the  above-named  collateral,  or  any 
substituted  therefor,  or  any  additions  thereto,  by  private  sale,  or,  at  its  option, 
to  sell  the  same  by  public  auction  for  the  purpose  of  paying  this  note,  or 
any  other  debt  or  liaibllty  owing  by  me,  or  which  I  may  owe  to  such  bank, 
and  to  assign  such  collateral  to  make  such  sale  effectlTo:  Provided,  however, 
That  if  it  be  sold  by  auction  three  days'  notice  of  the  time  and  place  of  sale 
must  be  first  given  by  advertisement  in  some  of  the  daily  papers  published 
in  Louisville." 

Plaintiff's,  however,  did  not  comply  with  their  contract  by  the  payment  Of 
Interest  sixty  days  in  advance,  but,  on  the  contrary,  were  continuously  in. 
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^man,  and  on  NoTember  26,  1898,  they  owed  $1,200  of  loterest,  and  on  that 
d^y  the  bank  reoeived  an  offer  of  $90  per  share  for  the  five  hundred  iharea  of 
nock  In  the  Mattingly  Distillery  Co.,  and  the  president  of  the. bank  imme* 
dlately  addressed  the  following  letter  to  Mr.  Percy  Thomas : 
"My  dear  Peroy :  -.  .       i 

*'We  are  offered  ninety  for  Mattingly  stook.  The  offerer  is  Mr.  Jones,  who 
tens  me  that  be  has  offered  bis  own  at  par  for  sale  through  Mr.  Thompson. 
«Dd  that  statement  has  been  yerifled  to  me  by  Mr.  Thompson.  Some  time 
siooe  onr  board  instructed  the  sale  of  this  stock  if  the  interest  was  not  kept 
up.  I  held  it  and  held  it,  hoping  that  a  sale  would  not  be  necessary.  I  do 
Dot,  however,  now  see  how  I  can  be  justified  in  holding  it  any  longer.  It 
if  oontinuouBly  going  down,  and  I  do  not  know  of  any  one,  but  one  person, 
vbo  would  buy  it  at  all.  If  you  can  get  more  than  that  for  it  I  shall  be  very 
Slad ;  If  you  oan  not  get  more,  and  will  unite  with  me  in  the  sale,  there  will 
he  DO  brokerage  or  commission  to  come  out  of  it,  and  all  over  our  debt  will 
*be  paid  errer  to  you.  Very  truly. 

'* THEODORE  HARRIS." 

Od  the  morning  of  the  28th  Percy  Thomas  went  to  the  bank  and  objected 
to  tbe  sale  oi  the  stook,  and  on  the  morning  of  the  SOth  W.  H.  and  Peroy 
ThoDMS  visited  tbe  bank,  and  asked  that  additional  time  might  be  given 
iheio  to  find  a  purchaser,  but  were  told  that  It  would  be  sold  at  10  o'clock 
that  oMiRiing  to  Mr.  Jones  at  90  cents  unless  thoy  could  get  a  better  offer 
before  that  time.  In  the  meantime  the  bank  employed  a  competent  broker 
to  see  if  he  oould  get  an  advance  over  90  cents  for  the  stook,  which  he  failed 
te  do.  At  tbe  time  of  tbe  sale  of  the  stock  the  principal  of  the  debt  due  to 
tbe  bank  bad  been  reduced  to  $41,658.80,  but  there  was  unpaid  interest 
amounting  to  $1,226.81.  The  amount  received  by  the  bank  for  tbe  stock  over 
Nd  its  debt  $2^10.86. 

It  appears  that  shortly  after  the  sale  of  the  stock  to  Jones  another  divi- 
'deod  was  paid  upon  it,  and  in  about  three  months  from  his  purchase  Jones 
told  It  to  tbe  whisky  trust  for  $146  per  share.  It  is  very  earnestly  contended 
for  tlie  appellee  that  as  the  bank  did  not  exercise  its  right  to  sell  its  eoUat- 
«nl  at  the  maturity  of  the  note  executed  to  them  by  W.  H.  and  Peroy 
Thomas,  it  waived  its  right  to  sell  the  collateral  under  the  express  term's  of 
^he  written  contract  between  the  parties,  and  could  apt  do  so  thereafter 
DQtll  after  demand  for  the  payment  of  tbe  principal,  and  that  the  obligors 
^«r8  entitled  to  have  some  time  fixed  which  would  give  them  an  opportu- 
Btty  to  redeem  their  stock.  There  is  little  or  no  difference  between  Mr. 
Peroy  Thomas,  who  seems  to  have  been  tbe  active  representative  of  W.  H. 
Thomas  &  Son  in  making  this  loan,  and  Mr.  Harris,  the  president  of  tbe 
^Dk,  as  to  the  agreement  which  was  made  after  the  maturity  of  the  note, 
Qoeition  35,  addressed  to  Mr.  Percy  Thomas,  is  as  follows:" 

**State  whether  or  not  you  had  any  agreement  with  tbe  Louisville  Bank* 
log  Co.  to  continue  to  carry  this  note  after  its  maturity  upon  tbe  payment 
^t  interest,  and,  if  so.  what  were  the  terms  of  that  agreement?" 

"A.  The  agreement  was  that  they  were  to  carry  the  note  as  long  as  we  paid 
toelDterest." 

"Q.  86.  After  tbe  maturity  of  the  note  you  made  the  arrangement  you  have 
^teted,  for  the  note  to  be  carried  upon  the  payment  of  interest?" 
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'*A.  Yes,  eir;  that  was  distiootly  understood;  be  always  lead  me  tobelleT^^ 
that  as  loDg  as  the  interest  was  kept  up  the  note  would  be  carried/' 

Wblle  Mr.  Harris,  In  answer  to  an  inquiry  as  to  what  agreements  wer» 
made  about  the  notes,  answered:  "Well,  there  is  an  agreement  in  the  note; 
that'is,  that  if  the  collateral  should  decline  in  value,  then  it  must  be  sus- 
tained by  other  collateral.  There  was  an  agreement  also  ior  them  to  pay 
Interest  at  6  per  cent,  for  sixty  days  at  a  time,  and  debt  woCHd  be  extended, 
io  long  as  that  agreement  was  kept.  There  was  no  agreement,.  ho\^ever, 
about  any  definite  time.  Major  Thomas  &  Son  could  have  paid  the  debt  oft 
at  any  time  they  chose  to  do  so,  and  the  bank  had  the  right  to  caU  upon 
them  to  do  so,  but  the  bank  was  willing  to  indulge  them  and  carry  the  notes. 
80  long  as  the  interest  was  paid  and  the  bank  felt  safe." 

*'Q.  17.  Did  they  keep  the  agreement  to  pay  the  interest?' " 

"A.  No,  they  did  not;  they  were  in  default  of  Interest  $1,940  at  the  date 
of  the  sale." 

It  is  plain  from  this  testimony  that  there  was  no  waiver  by  the  bank  of 
the  written  conditions  of  the  loan  set  out  in  the  obligations  ol  appeUee.  but 
an  indefinite  extension  of  the  time  for  payment  of  the  note  was  granted  upon 
the  express  condition  that  appellees  were  to  keep  the  debt  safe,  and  were  to 
pay  interest  sixty  days  in  advance.  In  default  of  either  of  these  GonditloDB 
the  bank  had  the  right,  under  the  terms  of  their  contract,  to  sell  the  stouk, 
and  it  seems  to  us  that  appellee's  contention  that  no  demand  of  payment  of 
their  indebtedness  to  the  bank  was  made  is  wholly  Untenable.  Mr.  Percy 
Thomas  admits  that  he  was  repeatedly  urged  by  the  president  of  the  bank^ 
to  take  up  his  note  in  some  way.  Whilst  the  president  of  the  bank  testifies 
that  he  had  repeated  conversations  with  Mr.  Percy  Thomas  with  regard  to 
the  condition  of  the  J.G.  Mattingly  Co..  and  especially  with  reference  to  tbe 
distillery  plant,  which  had  been  reduced  in  value  from  $SS6,O0Q  in  the  trial 
balance  made  out  by  the  company  in  February,  1808,  to  $125,000,  and  that 
be  urged  him  to  pay  his  interest,  or  to  pay  all  or  part  of  the  principal. 

And  Mr.  Charlton,  the  discount  clerk  in  the  bank,  who  had  charge  of  tbe 
paper,  testifies  that  the  officers  of  the  bank  were  continually  importuning 
appellees  either  to  pay  their  interest  or  to  take  up  the  loan  ;  that  these  de- 
mands averaged  at  least  once  a  week  during  the  entire  four  and  a  half  years 
the  paper  was  held  by  the  bank ;  and  that  on  one  occasion  Mr.  Percy  Thomas 
informed  him  that  the  Jones  were  running  the  distillei^  plant  extrava- 
gantly; that  they  were  about  to  build  a  warehouse,  which  was  unneoessary^ 
and  wei*e  squandering  the  money  of  the  company,  and  that  he  feared  tbe 
plant  would,  in  time,  become  valueless.  He  also  testified  that  Thomas  re- 
peatedly told  him  that  he  was  unable  to  place  the  loan  anywhere  else.  Mr. 
Jones,  the  president  of  the  Mattingly  Co.,  testifies  that  the  physlotil  oondl- 
tion  of  the  plant  "was  miserable;  that  the  distillery  was  just  rottenlng 
down;"  that  for  four  or  five  years  previous  to  November,  1898,  the  whisky 
business  was  in  a  very  bad  condition;  that  there  had  been  a  marked  deo^lne 
in  tlie  value  of  its  brands  of  whisky,  and  that  this  condition  existed  until 
tbe  "whisky  trust"  began  to  buy  up  various  plants  several  months  after  tbe 
sale  of  the  stock  in  question,  and  that  his  only  motive  for  buying  the  stock. 
was  to  retain  control  of  the  plant,  which  was  threatened  by  the  suit  of  Cun- 
ningham V.  Jones,  which  was  at  that  time  undetermined.     Osborne,   th^. 
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liroker,  testiflefi  that,  by  dlrectioD  of  the  president  of  the  back,  he  tried  to  get 
an  advance  on  t90  a  share  for  this  stock  from  all  of  the  leading  whisky  niei> 
in  Lonisville,  but  found  no  takers. 

The  bank  on  the  dOth  of  November,  1608,  was  confronted  with  these  condi- 
tions. It  had  carried  this  loan  for  more  than  four  and  one- half  years.  Dur- 
ing this  Interval  of  time  Thomas  &  Son  had  become  insolvent,  and  made  a 
general  assignment,  and  were  unable,  although  frequently  pressed  to  do  so^ 
to  take  up  their  loan.  Their  assignee,  one  of  the  leading  financial  Institu- 
tions of  the  city,  with  practically  unlimited  credit,  refused  to  do  so.  In  th» 
four  and  one-half  years  only  two  dividends  were  declared  upon  the  stock,  and 
the  property  of  the  plant  represented  by  their  collateral  had  steadily  declined, 
both  the  plant  itself  and  the  stock  of  whisky  on  hand.  The  Jones  were- 
only  willing  to  buy  the  collateral,  provided  they  could  get  it  all,  and  fixed 
the  day  on  which  the  trade  was  consummated  as  the  limit  of  their  offer. 
These  facts  afford  no  room  for  the  pleas  relied  on  by  appellees  in  this  action. 
If  the  bank  had  declined  to  accept  the  Jones  offer,  they  had  no  assurance 
that  they  could  find  another  purchaser  at  a  price  that  would  pay  their  debt. 
The  fact  that  the  stock  was  subsequently  sold  by  the  Jones  for  a  large  ad- 
vance Is  no  reason  why  the  bank  should  be  mulcted  in  damages  for  exercisinfc 
their  rights  secured  by  their  contract.  They  could  not  anticipate  the  con- 
ditions which  gave  rise  to  this  advance  any  more  than  the  numerous  parties 
engaged  in  the  whisky  business  to  whom  the  stock  was  offered,  and  who  de- 
clined it.  In  our  opinion  the  proof  in  this  case  wholly  fails  to  support  the 
contentions  on  which  appellees  base  their  claim  for  recovery. 

For  reasons  indicated  the  judgment  Is  reversed  and  cause  remanded,  with 
instructions  to  dismiss  the  petition  of  appellees. 
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(Filed  May  6,  1002- Not  to  be  reported.) 

1.  Criminal  law— Bigamy— Indictment— An  indictment  for  bigamy,  which 
alleges  that  che  defendant  did  unlawfully  and  feloniously  marry  L.,  when 
bis  first  wife,  R.,  to  whom  he  was  lawfully  married  in  Jefferson  county  on 
the  26tb  of  March,  1805,  was  alive,  is  sufficient,  it  not  being  necessary  to 
arer  that  the  first  wife  had  not  been  divorced,  or  that  the  defendant  had  not 
been  divorced  from  her. 

8.  Felon  ions  intent— It  was  not  error  to  refuse  to  admit  testimony  tendin^c 
to  show  that  the  defendant;  believed  that  his  first  wife  had  obtained  a  divorce, 
felonious  intent  not  being  an  element  in  the  crime  of  bigamy,  and  one  may 
be  guilty  of  bigamy  who  in  good  faith  believed  that  he  had  bt«en  lawfully 
divorced. 

Sl  Subsequent  divorce— It  was  not  error  to  refuse  to  permit  defendant  to 
read  to  the  jury  a  copy  of  a  judgment  granting  his  wife  a  divorce  after  he 
bad  married  the  second  time. 

Gilbert  &  Gilbert  for  appellant. 

Clifton  J.  Pratt  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 
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The  apellant  was  Indicted,  tried  and  oonyioted  in  the  Shelby  Cironit  Court 
t)f  the  orlme  of  liigamy  and  sentenced  to  the  penitentiary  for  a  term  of  three 
years,  and  his  motion  for  a  new  trial  having  been  overruled,  he  prosecutes 
this  appeal. 

The  grounds  relied  upon  for  a  new  trial  were  as  follows : 

1st.  The  court  erred  in  refusing  to  sustain  defendant's  demurrer  to  the  in- 
-diotment. 

dd.  The  court  erred  in  refusing  to  give  peremptory  instructions  to  the  Jury 
to  find  for  the  defendant  upon  the  conclusion  of  the  Commonwealth's  testi- 
mony. 

Sd.  The  court  erred  in  giving  instructions  for  the  Commonwealth. 

4th.  The  court  erred  in  refusing  to  give  instructions  A  and  B  asked  for  on 
^half  of  the  defendant. 

6th.  Error  in  refusing  to  allow  defendant  to  present  and  read  to  the  jury 
«  certified  copy  of  the  petition  for  divorce  filed  by  bis  first  wife  in  Pennsyl- 
Tania  court. 

6th.  Error  in  refusing  to  permit  the  defendant  to  read  the  jury  a  certified 
«opy  of  the  divorce  granted  by  the  Jefferson  Circuit  Court  to  this  defendant 
4(rantlng  him  a  divorce  from  his  said  first  wife. 

7th.  Error  in  refusing  defendant's  motion  for  arrest  of  judgment  upon  the 
Teturn  of  the  jury. 

The  specification  in  the  indictment  is  "the  said  H.  M.  Kogers  did,  in  said 
county  of  Shelby,  on  the  16th  day  of  August,  1899,  before  the  finding  of  this 
Indictment,  did  unlawfully  and  feloniously  marry  Miss  Lucila  H.  Lee,  when 
his  first  wife,  to  wit,  Matilda  Hipler  Rogers,  to  whom  he  was  legally  married 
In  Jefferson  county,  Kentucky,  on  the  26th  day  of  March,  1895,  was  alive." 

It  seems  to  us  that  the  indictment  suflSciently  charges  the  offense,  and  that 
it  was  not  necessary  to  aver  that  the  said  first  wife  had  not  been  divorced,  or 
that  the  defendant  had  not  been  divorced  from  her.  It  is  very  earnestly  in- 
sisted for  appellant 'that  he  should  have  been  allowed  to  prove  that  he,  in  good 
faith,  believed  that  his  first  wife  had  obtained  a  divorce  from  him  prior  to 
liis  marriage  to  Miss  Lee.  It  may  be  true  that,  as  a  general  rule  a  willful  or 
<;orrupt  intent  is  necessary  in  order  that  defendant  may  be  convicted  and 
punished  for  crime.  It  is  conceded  by  appellant  that  the  case  of  Davis  v. 
Commonwealth,  18  Bush.  318,  announces  a  different  doctrine  in  regard  to 
the  crime  of  bigamy.  It  is  expressly  held  in  the  opinion  supra  that  a  person 
may  be  guilty  of  the  crime  of  bigamy  who  believed  he  or  she  had  been  law- 
fully divorced.  The  court  in  said  opinion,  in  discussing  the  question,  said: 
"'Neither  was  such  record  competent  for  the  purpose  of  proving  that  the  ap- 
pellant in  good  faith  believed  she  had  been  divorced.  In  most  offenses  the 
evidence  of  felonious  intent  may  be  met  and  rebutted ;  but  in  this  the  statute 
has  fixed  the  exceptions,  one  of  which  is  in  favor  of  persons  who  have  been 
lawfully  divorced  and  permitted  to  marry  again,  and  the  courts  can  not  ex- 
tend this  exception  to  persons  who  have  not  been,  but  who  in  good  faith 
believed  they  had  been  lawfully  divorced.  (Commonwealth  v.  Marsh,  Mass., 
7  Metcalfe,  472. ) 

The  law  of  bigamy  is  thus  stated  in  2  Robinson's  Ky.  Criminal  Procedure' 
section  600:  "In  bigamy  the  felonious  intent  is  not  an  element  in  the  crime, 
vhich  may  be  rebutted  by  evidence.    A   person  may  be  guilty  of  bigamy 
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^ho  Id  good  faith  believed  he  or  she  had  been  lawfully  divorced.  So  the 
faol  that  the  defoDdant  had  a  bona  fide  and  reasonable  belief,  when  oontraot- 
iBg  the  second  marrlafi^,  that  his  first  wife  was  dead,  does  not  entitle  him  to 
an  acquittal,  or  a  mistaken  belief  that  his  first  marriage  was  void  is  no  de- 
fense," citing  Davis  v.  Commonwealth,  18  Bush,  818;  State  v.  Goodwin,  66 
Haine,  90;  Commonwealth  v.  Hayden,  163  Mass.,  468. 

It  reeolts  from  the  foregoing  that  the  court  did  not  err  in  refusing  to  allow 
the  introduction  of  proof  tending  to  show  the  defendant  believed  that  his 
wife  had  obtained  a  divorce.  It  is  also  clear  that  the  fact  of  his  being  di- 
vorced from  his  first  wife  after  his  marriage  to  Miss  Lee  constituted  no  de- 
'fense  to  the  prosecution.  The  evidence  clearly  established  both  the  first 
and  second  marriages,  and  we  fail  to  perceive  any  error  as  to  the  admission  of 
^videnoe,  or  as  to  the  giving  or  refusing  of  instructions  at  all  prejudicial  to 
<be  substantial  rights  of  the  appellant. 

It,  therefore,  follows  that  the  Judgment  must  be,  and  the  same  is,  aflSrmed, 


MOORE,  ^0.  V.  HEMP'S  EX'ORS,  &c. 
(Filed  May  6,  19(»-Not  to  be  reported.) 

1.  Deeds— Deed  of  partition— While  a  deed  made  by  a  commissioner  has  the 
«ime  effect  as  if  made  by  the  parties  in  person,  a  deed  made  in  a  proceeding 
must  be  read  in  connection  with  the  record  in  the  case  only  to  determine  its 
rral  effect,  and  where  in  an  action  to  divide  land  among  heirs  no  reference 
was  made  to  the  husband's  curtesy,  the  presumption  is  that  there  was  no 
Intent  to  relinquish  his  right,  and  he  still  had  a  life  estate  in  the  property 
which  could  be  subjected  by  his  creditors. 

2.  Fraudulent  conveyance— Where  the  land  of  a  debtor  was  sold  under 
attachment  and  bought  by  the  plaintiff  under  a  contract  between  himftelf 
and  the  debtor  for  the  purpose  of  preventing  other  creditors  from  attaching 
it,  equity  will  not  aid  the  heirs  of  the  debtor  to  enforce  the  contract  alleged 
to  have  been  made  between  the  debtor  and  the  attaching  plaintiff,  particu- 
larly if  a  number  of  years  have  elapsed  in  which  neither  the  debtor  nor  his 
widow  sought  to  enforce  the  contract. 

Clay  &  Clay  for  appellants. 

Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  division  of  the  estate  of  Thomas  Towles  a  tract  of  890  acres  of  land 
tell  to  his  three  daughters,  Mary,  Bettie  and  Mattie.  A  suit  for  division 
was  filed,  and  170  acres  of  the  land  was  allotted  to  Mary,  180  to  Bettie  and  90 
to  Mattie.  They  took  possession,  but  no  deeds  were  made  to  them.  Some 
years  after  this,  and  while  the  title  was  in  this  condition,  Mattie  died,  hav- 
ing intermarried  with  John  T.  Moore,  leaving  surviving  her  her  husband 
and  two  sons,  appellants.  T.  T.  Moore  and  John  R.  Moore.  After  her  death 
a  supplemental  proceeding  was  filed  by  her  husband,  John  T.  Moore,  and 
her  two  sisters,  the  two  infant  children  being  made  defendants,  in  which 
the  above  facts  were  set  out  and  the  court  was  asked  to  have  deeds  made  to 
the  parties  according  to  the  division  that  had  been  made.    By  proceedings  in 
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this  action  a  deed  was  made  to  appellants  for  the  part  of  the  land  that  had 
been  allotted  to  their  mother.  After  this,  about  the  year  1888,  appellants'' 
father,  John  T.  Moore,  became  indebted  to  A.  Hemp,  and  Hemp  brought  a. 
suit  against  him  for  his  debt,  and  took  out  an  attachment,  which  was  levied 
upon  John  T.  Moore's  life  estate  in  the  land.  The  attachment  was  con- 
firmed; the  land  was  sold  to  satisfy  the  debt,  and  was  purchased  by  Hemp. 
He  took  possession  of  it  and  held  it  until  his  death,  about  the  year  1888.  He 
devised  it,  with  the  remainder  of  his  property,  to  his  widow.  Elizabeth 
Hemp.  She  held  it  until  her  death,  in  July,  1804,  and  by  her  will  devised  it 
to  appellees,  who  are  her  children,  and  also  the  children  of  A.  Hemp,  her 
husband,  some  of  them  being  infants.  On  December  11,  1899,  appellants  filed 
this  suit  to  recover  the  land  of  appellees.  They  insist  that  their  father,  John 
T.  Moore,  who  is  still  living,  did  not  own  a  life  estate  in  the  land,  but  was- 
estopped  to  claim  any  interest  in  it  by  the  deed  made  to  them  in  the  proceed- 
ings supplementary  to  the  partition  suit,  and  that  as  he  had  no  life  estate 
in  the  land,  nothing  passed  to  Hemp  by  his  purchase.  They  also  insist  that 
Hemp  bought  the  land  under  an  arrangement  with  their  father  that  as  soon 
as  the  rents  paid  his  debt  he  would  surrender  the  land  to  them,  and  that  his- 
debt  was  paid  by  the  rents  received  before  his  death. 

While  it  is  true  ordinarily  that  a  deed  made  by  a  commissioner  has  the- 
same  effect  as  if  made  by  the  parties  in  person,  a  deed  made  in  a  proceeding 
must  be  read  in  connection  with  the  record  in  the  case  in  order  to  determine- 
Its  real  eiTect.  The  life  estate  of  John  T.  Moore  was  not  mentioned  in  the 
proceeding  in  which  the  deed  was  made.  It  is  clear  from  the  record  that  it 
was  not  the  purpose  or  understanding  of  any  one  that  he  was  to  convey  his 
life  estate  or  relinquish  it  in  that  proceeding.  The  deed  does  not  purport  to 
convey  his  curtesy.  It  was  made  in  the  proceeding  to  confirm  the  partition 
that  had  already  been  made  by  which  the  land  had  been  set  apart  to  the  ap- 
pellants' mother,  and  as  she  was  dead  the  land  was  conveyed  to  appellants 
as  her  representative  in  her  stead.  The  reason  that  the  husband's  name  was 
not  put  in  the  deed  was,  no  doubt,  simply  that  it  has  not  been  customary  in 
this  State  to  make  deeds  to  persons  holding  life  estates,  as  a  dower  interest 
or  the  like.  Before  that  proceeding  was  had  the  husband  was  entitled  to 
curtesy  in  the  land.  (Phillips  v.  Ditto,  3  Duvall,  549;  Carr  v.  Givens.  ^ 
Bush,  679.)  There  is  nothing  in  the  suit  to  relinquish  this  right.  A  judg- 
ment for  a  matter  entirely  foreign  to  the  pleadings  may  be  void,  but  it  is 
unnecessary  to  invoke  that  principle  in  this  case;  for  if  the  deed  is  read  in 
connection  with  the  record  in  which  it  was  made,  it  is  evident  that  it  was 
not  intended  to  make  any  change  in  the  title,  but  only  to  confirm  what  had 
been  done,  but  not  completed,  by  conveyance.  John  T.  Moore  was  a  plaintiflT 
in  the  action,  his  wife's  two  sisters  joining  with  him  as  plaintiffs.  Her  twa 
Infant  children  were  made  defendants.  It  was  alleged  in  the  petition  that 
the  plaintiffs  and  defendants  owned  the  land ;  that  it  descended  from  the 
estate  of  Thomas  Towles,  deceased,  and  was  allotted  to  his  three  daughters, 
and  was  subdivided  between  them  in  the  partition  suit;  that  the  division' 
was  made  by  metes  and  bounds  ;•  that  each  of  the  daughters  took  possesslon- 
of  the  share  allotted  her  and  had  since  held  it  for  some  ten  or  twelve  years; 
but  no.  deeds  bad  been  made,  and  that  Mrs.  Johnson  had  since  died.  Th» 
prayer  of  the  petition  was  that  a  commissioner  be  appointed  and  "directed 
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to  make  deeds  of  partitloD  among  the  parties  aooordiDg  to  the  aforesaid  dl^ 
rlsioD. ' '  Ko  other  pleadiog  was  filed  except  a  formal  answer  by  the  guardlai^ 
of  the  infants.  The  court  appointed  a  commissioner,  who  made  deeds  accord- 
ing to  the  division,  and  the  deeds  were  approved  by  the  court  and  ordered  to^ 
record.  The  purpose  of  the  proceeding  was  only  to  complete  what  had  been 
began.  To  hold  that  John  T.  Moore  thus  lost  his  interest  in  the  land  which 
be  then  held  us  tenant  by  the  curtesy  would  be  to  make  the  judgment  bring 
about  a  result  not  covered  by  the  pleadings  or  contemplated  by  the  court  or 
the  parties.  The  two  infant  children  were  the  representatives  of  their^ 
mother,  she  being  dead  the  land  was  conveyed  to  them  Instead  of  to  her,  and 
DO  mention  was  made  in  the  deed  of  the  father's  life  estate,  as  he  already 
bad  that,  and  it  was  not  deemed  necessary  to  say  anything  about  it. 

As  to  the  other  ground  of  recovery,  that  Hemp  bought  the  land  under  an 
agreement  with  John  T.  Moore  to  turn  it  over  to  appellants  as  soon  as  his. 
debt  was  paid  from  the  rents,  while  there  is  proof  from  which  such  an  agree- 
ment might  be  inferred,  it  is  very  indefinite  as  to  the  terms  of  the  agreement; 
and  the  evidence  wholly  fails  to  account  for  the  long  delay  in  the  bringing 
of  the  action.  So  far  as  appears,  no  demand  of  this  sort  was  made  of  Hemp 
in  his  lifetime,  and  none  was  made  of  his  widow.  Equity  is  slow  to  enforce- 
against  infants*  claims  of  ibis  character,  which  are  not  assorted  until  long 
after  the  death  of  the  immediate  parties  to  the  transaction.  But  there  is  . 
another  conclusive  reason  for  refusing  relief  in  this  case.  The  proof  of  ap- 
pellants shows  that  John  T.  Moore  was  much  in  debt,  and  that  he  made  the 
arrangement  with  Hemp,  and  had  Hemp  to  attach  and  sell  the  land  for  the 
purpose  of  preventing  his  other  creditors  from  subjecting  it  to  their  debts. 
The  arrangement  was  made  for  the  purpose  of  hindering  his  other  creditors. 
and  saving  the  land  for  his  children.  Equity  will  never  aid  a  party  to  a 
fraudulent  transaction  and  relieve  him  from  the  consequences  brought  nhout. 
by  his  effort  to  defeat  the  payment  of  his  debts  or  protect  his  property  from 
the  claims  of  his  creditors.  While  his  children,  the  appellants,  were  not. 
parties  to  the  arrangement,  they  stand  in  his  shoes,  for  they  claim  under  him 
when  they  seek  to  enforce  the  contract  alleged  to  have  been  made  between 
him  and  Hemp.  (Dale  v.  Harrison,  7  Ky..  66;  Mason  v.  Baker,  8  Ky.,  £08; 
Freeman's  Exhaustive  Note  to  Whitworth  v.  Thomas,  8  Amer.  St.  Kep., 
727.) 

The  proof  shows  that  John  T.  Moore  employed  the  attorney  and  had  the^ 
suit  brought  and  the  attachment  taken  out;  that  other  creditors  were  press- 
ing him  at  the  time;  that  he  realized  that  something  had  to  be  done  to  save 
the  land,  and  that  the  whole  purpose  of  the  arrangement  was  to  get  It  in 
Hemp's  .name  so  that  it  could  not  be  subjected  by  his  creditors.  When  he 
did  this  he  can  not  have  the  aid  of  the  chancellor  for  the  settlement  of  his 
accounts  with  Hemp  to  ascertain  how  they  stand,  or  to  adjudge  to  him,  ot^ 
his  children  claiming  under  him,  the  fruits  of  the  illegal  contract. 

Judgment  aflSrmed. 

Judge  Paynter  dissents. 
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NICHOLS,  &o.  v.  KING,  &o. 
(Filed  May  6.  1002— Not  to  be  reported.) 

1.  Deed— Competency  of  grantee  to  testify  for  otber  grantee— Where  one 
xsonveyed  land  to  bis  wife  and  children,  the  widow  and  one  of  the  children 
were  competent  witnesses  after  his  death  to  prove  the  delivery  of  the  deeds 
to  the  other  two  children,  and  the  other  two  children  were  competent  to 
iprove  the  delivery  to  the  widow  and  the  other  child. 

2.  Mental  incapacity  of  grantor— Where  the  proof  showed  that  the  grantor, 
althongh  an  old  man  and  weak  in  mind  and  body,  continued  to  transact 
business,  such  as  money  lending,  operating  his  farm  and  stock  business, 
and  that  the  deeds  were  prepared  as  he  directed,  there  was  not  evidence  suflfl- 
t)ient  to  support  a  Judgment  that  the  grantor  had  not  sufficient  mental 
tiapacity  to  execute  the  deeds. 

3.  Undue  influence— The  fact  that  a  deed  recites  the  consideration  to  be 
love  and  affection  and  money,  does  not  show  that  they  were  procured  by 
undue  influence,  as  the  grantor  was  ignorant  as  to  what  amounted  to  a  valid 
-consideration  in  law. 

4.  Advancement— Under  section  1407  of  the  Kentucky  Statutes  land  deeded 
by  a  father  to  his  sons  should  be  treated  as  advancements  by  the  father  to 
them. 

5.  Attorneys'  fees— Where  certain  of  the  deceased's  heirs  instituted  suit 
against  other  heirs  for  a  division  of  the  deceased's  estate,  and  the  setting 
aside  of  certain  deeds  from  the  deceased  to  those  heirs,  it  was  improper  to 
compel  the  defendants  to  pay  any  part  of  the  plaintiff's  attorneys'  fee,  the 
only  controversy  being  as  to  the  execution  of  the  deeds  and  the  defendants 
being  represented  by  counsel  in  the  case. 

Bnrnam  &  Moberly  and  Thos.  J.  Coyle  fur  appellants. 

£.  E.  Hogg,  H.  C.  Hazelwood,  H.  C.  Eversole  and  Riddle  &  Gulton  for 
-appellees. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Robert  £.  Nichols,  Sr.,  died  a  resident  citizen  of  Jackson  county,  Ken- 
tucky, intestate,  in  June,  1896,  leaving  a  widow,  Emaline  Nichols,  and  nine 
-children.  He  left  several  thousand  acres  of  land  and  considerable  personal 
property.  In  July,  1894,  he  conveyed  certain  parts  of  his  real  estate  to  bis 
sons,  Robert,  Grant  and  John  T.,  and  to  his  widow,  Emaline.  After  these 
conveyances  were  made,  he  still  owned  a  large  boundary  of  land,  upon  parts 
of  which  his  children,  or  some  of  them,  had  settled,  and  were  living  ^on  it. 
After  his  death  this  action  was  instituted  by  certain  of  his  heirs  at  law  to 
set  aside  the  deeds  which  had  been  made  to  the  sons  named,  and  to  the 
widow;  and  to  have  the  whole  boundary  partitioned  among  bis  heirs  at  law, 
first  assigning  to  the  widow  her  dower. 

It  is  insisted,  first,  that  the  deeds  were  not  delivered;  second,  that  the 
srantor  lacked  mental  capacity  to  execute  the  deeds,  and  that  they  were  pro- 
•oured  by  undue  influence. 

The  widow  and  John  T.  Nichols  were  competent  witnesses  to  prove  the 
delivery  of  the  deeds  to  Thomas  and  Grant  Nichols.  Thomas  and  Grant 
■Nichols  were  competent  witnesses  to  prove  that  the  deeds  had  been  delivered 
to  John  T.  and  Emaline  Nichols.  The  testimony  is  abundant  to  show  the 
delivery  of  the  deeds. 
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Tbe  eTidenoe  offered  by  the  plalotlffs  to  show  a  want  of  mental  oapacity^ 
U)  ezBGQte  the  deeds,  and  that  they  were  procured  by  uDdne  influenoe,  was 
Tery  unsatiBfactory.  There  were  OD]y  two  or  three  witneBsea  offered  by  the 
plaintiffs.  One  of  the  witnesses  was  a  plaintiff,  and  while  be  testified  that 
tbe  grantor  was  weak  in  mind  and  body,  he  also  testified  that  he  continued 
to  Ickan  money  on  mortgages  at  high  rates  of  interest;  that  he  bought  county 
elaims;  that  he  knew  how  to  make  money  and  watch  his  interests.  The 
eTidence  tends  to  show  that  Robert  £.  Nichols,  Sr.,  was  an  old  man,  feeble. 
lo  body,  and  that  bis  mind  may  have  been  slightly  impaired  by  age,  but 
that  he  carried  on  his  money  lending,  his  farming  operations  and  his  stock, 
business  until  a  short  time  before  his  death.  The  party  who  prepared  tbe. 
deeds  testified  that  he  directed  him  how  to  write  them.  We  are  of  the  opin- 
ion that  the  CTldence  shows  that  he  bud  capacity  to  execute  the  deeds.  Tbere. 
is  no  evidenoe  that  would  justify  tbe  court  in  holding  that  they  were  pro-, 
cored  by  undue  influences.  The  consideration  recited  in  the  deeds  is  love, 
and  affection  and  services  rendered  and  a  small  money  consideration,  but 
the  evidenoe  shows  that  no  money  was  paid.  Tbe  parties  to  the  transaction, 
being  ignorant  as  to  what  amounted  to  a  valid  consideration  in  law.  recited 
a  money  consideration,  as  well  as  for  love  and  affection,  and  for  services 
rendered.  We  are  of  the  opinion  that  the  deeds  are  valid,  but  those  to  tbe. 
900S,  Grant,  John  T.  and  Robert,  should  be  treated  as  advancements  by  the. 
father  to  them,  as  we  think  that  tbe  property  embraced  In  tbe  deeds  to  them 
were  gifts  by  tbe  father.  Section  1407,  Kentucky  Statutes,  reads  as  follows : 
"Any  real  or  personal  property  or  money  given  or  devised  by  a  parent  or 
grandparent  to  a  descendant  shall  be  charged  to  tbe  descendant  of  those 
claiming  through  him  in  the  division  and  distribution  of  the  undevised 
estate  of  tbe  parent  or  grandparent;  and  such  party  shall  receive  nothing 
further  thereform  until  the  other  descendants  are  made  proportionately- 
equal  with  him,  according  to  his  descendible  and  distributable  share  of  the. 
whole  estate,  real  and  personal,  devised  and  undevised.  The  advancen'ent 
shall  be  estimated  according  to  the  value  of  the  property  when  given.  The. 
maintaining  or  educating,  or  the  giving  of  money  to  a  child  or  grandchild, 
without  any  view  to  a  portion  or  settlement  in  life,  shall  not  be  deemed  an, 
advancement.  *  * 

The  coun  below  adjudged  the  attorneys  for  the  plaintiffs  were  entitled  ta 
6.000  for  their  services  in  the  prosecution  of  this  action  to  set  aside  the  deeds, 
and  in  having  the  land  partitioned.  Tbe  controversy  was  on  setting  aside 
tbe  deeds.  Tbe  court  erred  in  adjudging  that  tbe  appellant  should  pay  imy 
part  of  tbe  attorney  fees  for  prosecuting  the  action  to  set  aside  the  deeds 
which  bad  been  made  to  them.  This  action  was  not  prosecuted  in  their 
behalf,  besides,  they  had  attorneys  representing  them  in  tbe  case.  (Thirl- 
weirs  Adm'r,  &c.  v.  Campbell,  Guardian,  &c.,  11  Bush.  168;  Dougherty  v. 
Cammings'  Adm'r,  &c.,  20  Ky.  Law  Rep..  1948;  Sims,  &o.  v.  Birdsong's 
Adm'r,  &o.,  82  Ky.  Law  Rep.,  1049;  Bailey's  Adm'r.  &c.  v.  Barclay,  &c., 
22  Ky.  Law  Rep.,  1244;  Kentucky  Statutes,  section  489.) 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

The  court  delivered  the  following  extended  opinion  June  12,  1902 : 
The  opinion  is  extended  for  the  following  reasons:  The  deeds  to  Thomas 
Kioholi  from  his  father  were  made  at  the  Eame  time,  and  under  tbe  same 
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oiroumstaDces,  and  for  the  same  oonsideeatioDg,  as  were  the  deeds  to  his 
brothers.  Joho,  Bobert  and  Grant.    The  land  oonveyed  to  him   should  be 
xsbarged  to  him  as  an  advanoement,  as  was  the  land  oonveyed  to  bis  broth- 
ers chargeable  to  them  as  snoh.     The  land  oonveyed  to  Emaline  Nichols 
by  the  husband  should  not  be  charged  to  her  in  the  assignment  of  dower. 


GASTINEAU,  &o.  v.  SANDERS,  &c. 

(Filed  May  6»  1902-Not  to  be  reported.) 

Sheriffs— Execution— Where  a  sheriff  levied  an  execution  and  sold  the  prop' 
«rty  of  the  defendant  under  the  execution  after  an  order  of  garnishment  had 
been  served  on  that  defendant  by  a  creditor  of  the  plaintiff,  the  execution 
being  in  full  force,  the  sheriff  was  not  liable  for  any  damage  which  accrued 
to  the  defendant  by  reason  of  the  levy,  the  sheriff  not  being  a  party  to  the 
proceeding  in  which  the  garnishment  was  obtained. 

Emmet  V.  Puryear  and  Robt.  Harding  for  appellants. 

W.  MoG.  Johnston  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Gufly. 

This  action  was  instituted  by  the  appellants  against  the  appellees,  SanderH 
and  his  securities,  as  sheriff,  and  also  against  F.  J.  Tammie.  The  substance 
t)f  the  petition  filed  is  that  Tammie  obtained,  in  the  Boyle  Circuit  Court, 
a  judgment  against  the  appellant,  Gastineau,  for  1110,  and  after  its  rendi- 
tion the  Springfield  National  Bank  brought  a  suit  in  the  Boyle  Circuit 
Court  against  Tammie  on  a  return  of  no  property  found,  making  Gastineau 
a  party,  and  serving  him  with  summons  with  the  object  of  the  action  en- 
*dorsed;  that  after  such  service  Tammie  procured  to  be  issued  from  the  office 
-of  the  circuit  clerk  of  Boyle  county  an  execution  directed  to  the  sheriff  of 
Garrard  county,  which,  it  seems,  was  the  county  of  Gastineau 's  residence, 
for  the  purpose  of  collecting  said  judgment,  and  that  Gastineau  informed 
the  sheriff  of  the  fact  of  the  garnishment  aforesaid,  and  refused  to  pay  the 
debt.  The  sheriff  proceeded  to  levy  and  sell  certain  property  of  Gastineau  in 
satisfaction  of  the  execution,  and  returned  same  satisfied.  It  is  further  al- 
leged that  the  sheriff  knew  that  the  debt  was  garnished  or  attached,  and, 
notwithstanding  that,  proceeded  to  collect  the  same  by  seizure  and  sale  of 
appellant's  property.  It  is  alleged  that  the  property  sold  was  worth  $555, 
and  that  the  appellant  was  otherwise  damaged  in  the  sum  of  $1,000,  for 
which  sum  he  prayed  judgment.  It  is  further  alleged  in  the  petition  that 
the  appellant  afterwards  paid  the  amount  of  said  execution  into  the  hands 
of  the  Boyle  Circuit  Court. 

A  general  demurrer  was  filed  on  behalf  of  Sanders  and  his  securities  to  the 
petition,  which  was  sustained  by  the  court,  and  plaintiffs  failing  to  plead 
further,  the  petition  as  to  Sanders  and  his  securities  was  dismissed,  and 
trom  that  judgment  this  appeal  is  prosecuted.  The  oourt  overruled  a  de- 
murrer upon  the  part  of  Tammie  and  he  answered,  but  no  final  judgment 
having  been  rendered  as  to  Tammie,  we  do  not  consider  the  record  as  to  him 
before  us  for  decision.    For  the  purpose  of  the  demurrer,  all  the  averments 
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of  the  petltioD  must  be  taken  as  true.  It,  therefore,  follows  that  the  sheriff 
knew  that  the  debt  in  question  had  been  attached  in  the  hands  of  the  ap- 
pellant. The  sheriff,  however,  was  not  a  party  to  that  suit,  nor  had  he  be<*n 
«erred  with  any  process,  and  it  is  the  contention  of  appellees  that  it  was  the 
duty  of  the  sheriff  to  proceed  to  colle3t  the  debt,  and,  inasmuch  as  the  defend- 
ant refused  to  pay  the  same,  that  it  was  the  duty  of  the  sheriff  to  levy  and 
srH  in  order  to  satisfy  the  execution. 

It  does  not  affirmatively  appear  in  the  petition  that  the  appellant  was  re- 
quired to  account  for  and  pay  the  sum  in  question  to  the  Spiingfleld  Na- 
tional Bank,  nor  does  it  appear  that  he  would  have  lost  anything  by  making 
payment  to  the  sheriff.  It  Is  also  the  contention  of  appellees  that  the  sheriff 
was  bound  to  collect  the  execution,  same  being  apparently  valid.  It  is  said 
In  volume  14  American  &  English  Encyclopoedia  of  Law,  page  844,  as  fol- 
lows: *It  has  been  held  that  if  after  the  service  of  the  writ  of  garnishment 
the  garnishee  is  compelled  by  legal  coercion  to  pay  over  his  indebtedness  to 
the  dnfendant,  or  to  surrender  possession  of  property  in  bis  hands,  he  will 
thereby  be  relieved  from  liability  as  garnishee."  Numerous  citations  are 
made  to  sustain  the  foregoing. 

In  8  Ben  Monroe,  in  the  case  of  Arnold  v.  Commonwealth,  page  110,  this 
•court,  in  discussing  the  liability  of  the  sheriff  for  not  collecting  an  execution, 
among  other  things,  said  :  "He  had  no  right  to  omit  his  plain  duty  under 
the  mandate  of  the  writ  on  the  ground  of  his  own  deduction  of  the  equitable 
rights  of  the  parties." 

In  Ringos  v.  Ward,  3  Ben  Monroe,  128,  the  court,  in  discussing  the  duly 
of  the  sheriff,  said:  "Execution  is  a  full  authority  to  the  sheriff  to  levy  and 
«ell,  notwithstanding  any  irregularity  in  its  emenation  which  does  not 
render  it  absolutely  void.  He  is  to  look  to  the  command  of  the  writ,  and 
It  is  his  authority  and  justification  for  his  acts,  and  he  is  not  bound  to  look 
behind  it  or  inquire  into  the  steps  which  the  law.  as  the  directory  to  the 
clerk,  requires  him  to  take  or  see  taken  prior  to  the  issuing  of  the  execu- 
tion." 

It  appears  from  the  case  of  Purcefull  v.  Commonwealth,  8  Ben  Monroe, 
347,  that  Purcefull  had  been  indicted  for  assault  upon  John  S.  Jones,- a  con- 
stable, and  forcibly  rescuing  a  horse  from  his  custody,  which  he  had  levied 
upon  as  the  property  of  Purcefull  by  virtue  of  an  execution  in  favor  of  N. 
<S.  Beaty,  which  had  issued  from  a  justice  of  the  peace,  and  was  then  in 
his  hands  in  full  force.  In  the  progress  of  the  trial  it  appeared  that,  after 
a  judgment  had  been  rendered  in  favor  of  Beaty  v.  Purcefull,  a  new  trial 
bad  been  granted  on  motion  of  the  latter,  and  that  afterwards,  and  befoie 
any  retrial  was  had  or  judgment  rendered,  the  execution,  by  virtue  of  which 
the  levy  was  made,  was  issued  by  the  justice  and  placed  in  the  hands  of 
Jones  to  execute.  It  further  appeared  that  at  the  time  the  levy  was  made 
and  rescue  perpetrated,  Purcefull  stated  that  a  new  trial  had  been  granted, 
and  there  was  no  judgment  and  that  Jones  knew  it,  which  Jones  denied, 
stating  that  the  execution  had  been  put  in  his  hands,  and  he  was  bound  to 
do  bis  duty.  After  some  further  discussion  the  court  proceeded  to  state  as 
follows:  "The  subject-matter  being  within  the  jurisdiction  of  the  justice, 
and  the  execution  on  its  face  being  in  due  form,  it  was  the  constable's 
lull  warrant  for  the  levy."    (2  Bao.  Abg.,  740.)    '*Itwas  not  his  duty  to 


128  GASTINEAU,  ftO.  V.  SANDERS,  dO. 

ook  back  into  the  prooeediDgs  before  tbe  justice  to  afioertaln  whether  judg*- 
xueot  bad  or  had  oot  Id  due  form  been  rendered.  Piesuming  that  the  mag> 
iBtrate  had  done  his  duty,  he  had  a  right  to  presume  that  a  judgment  bad 
been  rendered,  and  that  the  ezeoutlon  In  his  hands  was  properly  Issued,  and, 
indulging  In  this  legal  presumption,  it  was  his  duty  to  make  the  levy,  and, 
having  made  it,  Puroefull  was  not  justified  in  forcibly  rescuing  the  horse 
from  his  custody." 

In  Commonwealth  v.  O'Cull,  &c.,  7  J.  J.  Marshall,  152,  it  is  said  that 
whenever  a  judgment  has  been  rendered  by  a  court  of  competent  jurisdiction, 
it  Is  the  duty  of  the  oflScer  to  whom  process  upon  it  is  directed  to  obey  itfr 
mandate,  and  by  negligently  or  otherwise  failing  he  does  an  injury  to  the 
judgment,  creditor,  and  is  guilty  of  a  breach  of  his  official  bond,  for  which  an 
action  may  be  maintained.  (Freeman  on  Executions,  Ist  edition,  seqtiona 
lOS,  108,  104,  105  and  101.) 

It  will  be  observed  in  this  case  that  the  sheriff  was  not  a  party  to  this  suit 
of  the  Bank  v.  Tammie  and  Gastineau,  and  that  he  had  a  valid  execution 
issued  upon  a  valid  judgment  in  his  hands,  and.  although  he  may  have 
known  that  a  writ  of  garnishment  had  been  served  upon  Gastineau,  such 
knowledge  did  not  release  him  from  his  duty  as  sheriff  to  collect  the  debt. 
Gastineau  might,  perhaps,  have  stopped  the  collection  of  the  debt  by  induc- 
ing the  bank  to  enjoin  the  sheriff  from  collecting  the  same,  or  paid  it  to  the 
sheriff,  having  first  had  garnishment  process  served  upon  the  sheriff,  in  the 
suit  of  the  bank  aforesaid.  Our  conclusion  is  that  the  petition  fails  to  shovr 
a  right  to  recover  against  Sanders  and  his  securities. 

Judgment  affirmed. 
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KENTUCKY  COURT  OF  APPEALS. 


UNITED  STATES  BUILDING   AND  LOAN   ASSOCIATION'S   ASS'EE 

V.  DAY,  &o. 

(Filed  May  6,  1902-Not  to  be  reported.) 

1.  Building  and  loan  afisoolatlons'-Unlawfnl  preferenoe— Limitation— 
Where  in  an  action  by  the  assignee  of  a  building  and  loan  assooiation  ta 
foreclose  a  mortgage  the  defense  was  that  by  an  agreement  betiiveen  the  de- 
fendant and  the  association  he  was  to  have  credit  on  the  loan  for  the  value 
of  his  stock,  and  the  association  denying  such  an  agreement,  and  alleging 
that  if  it  was  agreed  it  was  an  unlawful  preference  and  should  be  disre- 
garded under  the  act  of  1866,  and  the  defendant  pleaded  the  statute  of  limita- 
tion, which  was  not  denied,  the  only  issue  in  the  case  was  whether  agreement 
had  been  made. 

2.  Issue  out  of  chancery— It  was  not  error  to  submit  the  question  of  settle- 
ment or  payment  to  a  jury. 

8.  Instruction— An  instruction  which  authorized  the  jury  to  find  for  the 
plaintiff  unless  they  believed  that  the  plaintiff  and  defendant  had  agreed 
that  the  defendant's  shares  of  stock  were  of  a  certain  value,  and  that  the 
iharea  of  stock  were  surrendered  by  the  defendant  to  the  plaintiff  in  payment, 
of  the  defendant's  Indebtedness  to  the  plaintiff,  was  proper. 

Tye  &  Denham  and  Caruth,  Chatterson  &  Blitz  for  appellant. 

J.  Smith  Hays  and  J.  C.  Maynor  for  appellees. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  appellant  instituted  this  action  to  obtain  a  judgment  against  the  ap> 
pelipe,  Day,  and  asserting  a  lien  upon  certain  property  by  virtue  of  a  mort- 
icage.  It  appears  from  the  petition  that  the  defendant,  M.  B.  Day,  sub- 
Kribed  for  twenty  shares  of  stock  in  said  association,  and  shortly  after  bor- 
rowed 1400  in  money,  executed  his  note  therefor  and  also  the  mortgage  In 
question.  He  was  to  pay  $12  per  month  on  the  stock  until  it  matured,  and 
upon  the  loan  he  agreed  to  pay  6  per  cent,  interest  and  6  per  cent,  premium. 
This  he  paid  for  a  number  of  months.    The  substance  of  the  defense  relied 
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upon  is  a  plea  of  payment  or  eettleiuent.  The  defense  is  that  by  agreemeDt 
between  himself  and  the  association  before  its  assignment  they  were  to  give 
him  credit  for  1359.26  on  his  note  as  the  value  of  his  stock  and  cancel  his 
«tock;  that  he  accepted  that  settlement,  and  that  the  other  payments  he  had 
made  in  the  way  of  dues  and  interest  paid  off  the  residue  of  the  note. 

This  settlement  and  payment  was  denied  by  the  appellant,  and,  on  motion 
of  appellee,  the  case  was  transferred  to  the  ordinary  docket  for  trial  of  the 
legal  issue  of  payment  of  the  debt.  A  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant,  and  plaintiff's  motion  for  a  new  trial  hav- 
ing been  overruled,  it  prosecutes  this  appeal.  It  may  also  be  remarked  that 
plaintiff  alleged  that  if  that  settlement  or. credit  was  given  for  the  value  of 
the  stock,  it  was  an  unlawful  preference,  and  subject  to  be  disregarded  under 
the  provisions  of  the  act  of  1856.  To  this  plea  the  statute  of  limitation  was 
pleaded  and  not  denied  by  the  appellant.  We  conclude  that  no  such  issue  is 
Involved  in  this  case.  The  appellant  complains  of  the  transfer  of  the  cause 
-to  the  ordinary  docket.  We  think  the  court  ^id  not  err  in  submitting  the 
•question  of  settlement  or  payment  to  a  jury.  (Section  12  of  the  Code  of 
Practice;  Hill  v.  Phillip's  Adm'r,  10  Ky.  Law  Rep.,  81.) 

We  do  not  think  the  court  erred  in  the  admission  or  rejection  of  evidence 
to  the  jjrejudice  of  the  substantial  rights  of  theappe[[ant.  The  only  instruc- 
tion given  by  the  court  is  as  follows:  "Gentlemen  of  the  jury— You  will 
find  for  the  plaintiff  the  sum  of  |«48.37,  with  interest  from  January  8,  1897, 
until  paid,  unless  you  believe  from  the  evidence  that  plaintiff  and  defendant 
agreed  that  defendant's  twenty  shares  of  stock  were  of  the  value  of  $359.35 
and  that  by  agreement  of  the  parties  said  tweniy  shares  of  stock  were  sur- 
rendered by  defendant  to  the  plaintiff  in  payment  of  the  said  defendant's 
indebtedness  to  plaintiff.     In  that  event  you  will  find  for  the  defendant. " 

We  think  that  the  instructions  fully  presented  the  law  applicable  to  the 
case  on  trial.  It  completely  covered  the  only  issue  made  and  presented  to 
the  jury. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant, 
the  judgment  is  affirmed. 


THORNSBKRRY  v.  THORNSBERRY 'S  ADM'X. 

(Filed  May  7,  1902— Not  to  be  reported.) 

Lien— Lien  on  stock  of  goods  on  hand— While  a  contract  to  give  a  lien  on 
soods  thereafter  acquired  will  be  enforced  as  between  the  parties,  where 
there  is  no  such  stipulation  in  the  writing  it  must  be  held  only  to  apply  to 
property  then  on  hand,  and  the  burden  is  on  the  lienholder  to  show  that 
part  of  the  goods  then  on  hand  was  included  in  the  Hen. 

Morgan  Yewell  and  N.  W.  Halstead  for  appellant. 

-Geo.  3.  &  J.  A.  Fulton  for  appellee. 

Api)eal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  February  5,  1897,  appellant  executed  to  his  wife,  Lillie  Thornbf rry, 
the  following  writing : 
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*'ODe  day  after  date  I  promise  to  pay  to  Lillie  Tbora berry  six  hundred  and 

twenty-eight  dollars  and  fifty  cents  ($628.60  ),  with  6  per  cent,  interest  from 

date.    Lien  given  on  stook  of  goods  in  depot  at  Gethsemeny,  Ky.,  to  secure 

payment. 

"R.  D.  THORXBERRY." 

In  tbe  year  1900  the  wife,  Lillie  Tbornberry,  died,  and  appellee  was  ap- 
pointed administratrix  of  her  estate,  and  filed  this  suit  to  recover  the  debt 
and  enforce  tbe  lien  on  the  stock  of  floods.  As  to  the  lien  the  petition  con- 
tained these  averments:  ^'Plaintiff  further  says  that  by  said  writing  defend- 
act  agreed  to  give,  and  did  give,  to  her  intestate  a  lien  on  a  stock  of  goods 
consisting  of  groceries,  hardware  and  various  kinds  of  merchandise  then  on 
hand  at  the  depot  at  Qethsemeny,  to  be  placed,  and  afterwards  placed,  in  a 
store  at  said  place,  then  and  now  occupied  by  the  defendant  as  a  storehouse, 
and  plaintiff  says  that  by  virtue  of  said  writing  and  agreement  therein  con- 
tained she  has  a  Hen  on  the  stock  of  goods  now  in  said  store  to  secure  the 
payment  of  the  note  sued  on." 

Tbe  defendant  demurred  to  so  much  of  the  petition  as  set  up  a  lien  on  the 
stock  of  goods:  his  demurrer  was  overruled.  He  then  filed  an  answer,  in 
\rhiob  he  alleged  that  none  of  the  goods  that  were  in  the  store  at  the  time  of 
cbt'  execution  of  the  note  were  on  hand  at  the  institution  of  the  action,  and 
that  the  little  stook  of  goods  which  was  on  hand  at  the  time  of  the  execution 
of  the  note  bad  been  completly  sold  out  and  replaced  by  other  goods,  which 
had  been  sold  and  replaced  in  like  manner,  and  that  this  had  been  done 
iDany  different  times  before  the  institution  of  the  action,  and  that  tbe  stock 
nf  goods  then  on  hands,  or  which  was  on  hand  when  the  suit  was  filed,  was 
all  placed  in  the  store  after  the  execution  of  the  note.  To  this  plea  the  plain- 
tiff demurred,  the  demurrer  was  sustained,  and  the  defendant  standing  upon 
his  plea,  judgment  was  entered  subjecting  the  stock  of  goods  then  on  hand 
to  the  payment  of  the  debt.  This  judgment  was  given  on  June  11,  1901,  or 
more  than  four  years  after  the  execution  of  the  note. 

Tbe  written  contract  contains  no  clause  giving  a  lien  on  goods  thereafter 
parchased.  By  its  terms  it  created  a  lien  only  on  the  stock  then  on  hand. 
'While  a  contract  to  give  a  lien  on  goods  thereafter  acquired  will  be  en- 
forced as  between  the  parties,  where  there  is  no  such  stipulation  in  the 
ivriting  it  must  be  held  only  to  apply  to  property  then  on  hand.  To  go 
further  would  be  to  add  to  the  contract  of  the  parties,  as  expressed  in  the 
writing,  of  other  stipulations  which  they  did  not  see  fit  to  incorporate  in  it. 
In  Rosenberry  v.  Thompson,  10  Ky.  Law  Rep.,  832,  under  a  similar  instru- 
ment,  where  goods  had  been  subsequently  added  to  the  stock  and  the  entire 
stock  had  been  sold,  this  court  said  :  "It  is  evident  that  many  of  the  goods 
sold  were  purchased  by  the  mortgagee  after  the  mortgage  was  executed,  and 
as  these  goods  were  not  embraced  by  the  mortgage  the  mortgagee  could  not 
have  appropriated  them  to  bis  qwn  use;  and  if  not,  the  assignee  is  in  tbe 
wrong  when  he  attempted  to  divert  the  money  in  that  way.  That  the  stock 
'Of  goods  was  replenished  from  time  to  time,  and  money  expended  by  tbe 
mortgagor  for  that  purpose  after  tbe  date  of  the  mortgage  is  conceded,  and, 
tbenfore,  tbe  payment  of  the  whole  sum  realized  to  Oppenheimer  was  im- 
proper. If  tbe  goods  had  been  so  mingled  as  to  prevent  the  ascertainment 
of  those  on  hand  when  the  mortgage  was  given,  the  mortgagee  permitting 
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tbe  sale  of  the  property  mortgaged  and  the  replenfshfDg  of  the  stook  by  the- 
debtor,  most  suffer  the  loss,  If  any;  Id  other  words,  the  burden  is  on  him, 
under  such  a  atate  of  case,  to  show  the  goods  embraced  by  tbe  mortgage 
lien." 

This  ease  was  followed  In   Tandy  ▼.  Davis,  22  Ky.  Law  Rep..  1978,  and 
under  this  rule  the  demurrer  should  have  been  sustained  to  appellee's  peti- 
tion, and  should  have  been  overruled  to  the  answer.    It  was  not  alleged  in 
the  petition  that  any  part  of  the  stook  of  goods  named  in  the  mortgage  was- 
embraced  in  the  stock  then  on  hand,  and  in  view  of  the  long  lapse  of  time- 
since  the  writing  was  drawn  it   can  not  be  presumed  that  the  stock  in  tbe- 
Btore  remained  unchanged.    It  is  very  clear  that  the  writing  was  made  be- 
tween  the  husband  and  wife  with  a  view  to  the  store's  being  run  by  the- 
husband.    It  is  customary  for  country  merchants  to  buy  goods  on  time,  and 
rely  on  their  sales  in  the  meantime,  in  some  measure,  to  meet  the  bills  at- 
maturity;  and  it  might  be  a  great  hardship  if  goods  afterwards  bought  by- 
appellant  in  the  usual  course  of  trade  and  put  in  the  store,  but  not  paid  for, 
should  be  adjudged  subject  to  the  lien  of  appellee.    If  part  of  the  goods  re- 
ferred to  in  the  writing  .are  on  band,  or  were  when  the  suit  was  brought, 
and  it  can  be  ascertained  with  reasonable  certainty  what  part  of  the  stock 
they  constitute,  the  lien  to  this  extent  may  be  enforced. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent* 
herewith. 


VICE,  &c.  V.  EDEN. 
(Filed  May  7,  1903.) 

1.  Passway— Proceedings  to  establish— When  an  appeal  is  taken  from  the* 
county  court  to  the  circuit  court  from  a  judgment  establishing  a  private 
passway  over  the  land  of  other  parties  it  is  proper  to  submit  the  question  of 
the  propriety  of  establishing  this  paesway  to  the  jury. 

2.  Evidence— Opinion  of  witness  competent— In  determining  the  question 
of  the  propriety  of  a  passway,  it  is  proper  that  a  witness  acquainted  with 
the  locality  should  be  allowed  to  give  his  opinion  as  to  tbe  necessity  of  the 
passway,  and  it  is  proper  for  him  to  state  the  reasons  upon  which  he  basea 
that  opinion. 

8.  Instruction— The  purpose  of  section  4848  of  the  Kentucky  Statutes  is  to 
Bpoare  the  applicant  access  to  the  public  highway  so  as  to  enable  him  to 
attend  court,  elections  and  the  like,  and  also  to  enable  the  community  to  get 
to  him :  and  it  was  proper  to  refuse  an  instruction  restricting  tbe  applicant- 
in  the  use  of  a  passway  to  his  attending  courts,  elections,  etc. 

4.  Payment  of  costs— The  provision  of  section  4858  of  the  Kentucky  Stat- 
utes, that  the  costs  of  the  whole  proceeding  must  be  paid  by  an  applicant  for 
a  passway,  is  to  be  read  in  connection  with  sections  895  and  4851,  and  when 
an  appeal  is  taken  from  tbe  county  court  to  the  circuit  court,  or  from  the- 
circuit  court  to  the  Court  of  Appeals,  the  cost  on  the  appeal  is  to  be  paid  by 
the  unsuccessful  party  as  in  other  appeals  in  civil  cases. 

Winfleld  Buckler  and  Owens  &  Burroughs  for  appellants. 

Kennedy  &  Williamson  for  appellee. 

Appeal  from  Nicholas  Circuit  Court 
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t3plDlon  of  tbe  oouxt  by  Judge  Hobson. 

Appellee,  Jobn  P.  Eden,  instituted  this  prooeediDi^  against  appellants, 
Tbomaa  Vioe  and  Mary  F.  Baird,  to  establish  a  passway  from  his  land  over 
theirs  oDt  to  a  tarnplke.    The  commissioners  appointed  in  the  county  court 
reported  In  favor  of  the  passway.  assessing  the  damages  to  Yioe  at  $60  and 
to  Mary  Baird  at  935.    They  filed   exceptions  to  the  commissioners'  report, 
questioning  tbe  nece^ty  of  tbe  passway  and  the  amoubt  of  tbe  damages 
allowed.    A  jury  was  empanelled  to  try  the  exceptions,  and  they,  by  their 
▼erdlct,  fo«nd  Just  as  tbe  commissioners  had  reported.     Judgment  was 
entered,  establishing  tbe  passway.  and  tbe  defendants  appealed.    When  tbe 
case  reached  tbe  circuit  court,  by  agreement  of  parties,  the  amounts  fixed  ai 
damages  in  the  county  court  were  permitted  to  stand  as  tbe  damages  in  the 
'Circuit  court.    This  left  open  only  the  question  of  the  propriety  of  establish- 
ing the  passway.    Thereupon,  on  motion  of  appellee,  a  jury  wa^  empanelled 
to  try  that  question.    They  also  returned  a  verdict  in  favor  of  the  applicant. 
The  court  gave  judgment  on  this  verdict,  establishing  the  passway,  and  the 
defendants  again  appeal.    Appellants  complain  that  the  case  was  submitted 
to  a  jury  in  the  circuit  court;  also  that  errors  were  made  in  tbe  admission 
and  rejection  of  evidence;  that  on  appellee's  own  evidence  the  court  erred  in 
iostructiog  the  jury,  and  in  refusing  to  give  the  jury  a  peremptory  instruc- 
tion to  find  for  them,  and  that,  on  the  whole  case,  tbe  judgment  should  have 
been  entered  in  tbe  circuit  court  in  their  favor. 

When  the  report  of  the  commissioners  is  returned  to  the  county  court  it 
must  proceed  to  establish  the  passway  or  refuse  it,  as  in  the  case  of  a  road. 
(Kentucky  Statutes,  section  4851.)    When  an. appeal  is  taken  from  the  county 
court  to  tbe  circuit  court   the  case  must  be  tried  de  novo.    (Kentucky  Stat- 
utes, section  4903. )    The  proceedings  in  the  circuit  court,  therefore,  on  the 
appeal  are  similar  to  those  had  in  the  county  court.     When  exceptions  have 
been  filed  by  either  party  to  tbe  commisbioners'  report,  unless  tbe  parties 
agree  that  tbe  court  may  try  tbe  case,  it  must  forthwith  cause  a  jury  to  be 
empanelled  to  try  the  issues  of  fact  made  by  the  exceptions.    (Kentucky  Stat- 
utes, section  4896. )    A  passway  may  be  established  whenever  it  shall  appear 
to  the  county  court  that  it  is  necessary  for  a  citizen  to  have  a  private  pass- 
way  over  the  lands  of  one  or  more  persons  in  the  county  to  enable  him  to 
attend  court,  elections,  a  meeting  house,  etc. ;  the  commissioners  are  re- 
quired to  report  whether  or  not  a  private  passway  is  necessary  to  the  appli- 
cant for  the  purposes  referred  to.    (Kentucky  Statutes,  section  4848.)    When 
tbey  have  reported,  exception  may  be  filed  to  tbe  report  on  tbe  ground  that 
tbe  passway  is  not  necessary,  and  either  party  is  entitled  to  a  jury  trial  ^of 
this  issue  of  act  under  tbe  statute.    Whether  or  not  tbe  passway  is  necessary 
Ua  question  to  be  determined  from  a  number  of  circumstances  which  a  jury 
are  peculiarly  qualified  to  weigh,  and  upon  the  request  of  either  party  tbey 
rosy  be  sent  by  the  court  in  charge  of  the  sheriff  to  view  tbe  land.     Still  the 
verdict  of  the  jury  is  not  conclusive  upon  tbe  court,  but  only  advisory,  and 
upon  the  report,  verdict  and  other  evidence,  if  any,  the  court  must  deter- 
mine whether  the  passway  shall  be  established.    (Kentucky  Statutes,  section 
4296.)    We,  therefore,  conclude  that  there  was  no  error  in  submitting  the 
jnatter  to  a  jury. 

Tbe  rulings  of  the  trial  judge  in  the  admission  and  exclusion  of  evidence 
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were  erroneous,  but  It  said  that  appellauts  can  not  complain  of  this,  as  tb^ 
errors  were  committed  at  their  instance.  The  court,  over  the  appellants'^ 
objection,  allowed  the  witnesses  for  appellee  to  give  their  opinion  as  to  th& 
necessity  of  the  passway,  but  on  appellants'  objection  he  refused  to  allow 
the  witnesses  to  fi^ive  the  reasons  for  their  opinion,  or  to  state  the  facts  on. 
which  their  opinions  were  based.  The  same  ruling  was  made  on  appellee's 
objection  when  appellants  came  to  give  their  testimony. 

As  the  necessity  of  the  passway  must  be  determined  from  a  number  of  cir- 
oumstances,  it  Is  proper  that  a  witness  acquainted  with  the  locality  should 
be  allowed  to  give  his  opiniun  as  to  the  necessity  of  the  passway.  Just  as  a- 
wltness  may  testify  to  the  value  of  a  horse  after  he  has  examined  it,  or  to- 
the  sanity  or  insanity  of  a  person  with  whom  he  is  acquainted,  or  as  to 
whether  a  farm  has  been  cultivated  iu  a  husbandiuanlike  manner.  But,  as. 
has  been  well  said,  the  opinion  of  the  witness  in  all  such  cases  is  worth  but- 
little  without  the  facts  on  which  it  is  based,  and,  therefore,  these  factfr 
should  have  been  admitted,  for  on  them,  in  the  end,  the  result  of  the  case 
must  depend. 

We  are  unable  to  say  from  the  record  that  appellants  are  wholly  responsible 
for  the  error,  for  appellee  pursued  the  same  policy  as  appellants  when  appel- 
lants' witnesses  were  on  the  stand.  Besides,  the  facts  are  necessary  for  the 
court  or  jury  intelligently  to  pass  on  the  case,  and  without  these  facts  we- 
are  unable  to  say  that  the  circuit  judge  should  have  sustained  the  verdict  of 
the  jury  or  entered  a  judgment  establishing  the  passway.  The  court  gave> 
the  jury  the  following  instructions  : 

"1st.  The  court  instructs  the  jury  that  if  they  believe  from  all  the  evi- 
dence that  the  passway  mentioned  in  the  proof  over  the  lands  of  Thomas. 
Vice  and  Mary  Baird  is  necessary  in  order  to  enable  appellee,  John  P.  Eden, 
to  attend  courts,  elections,  a  mill,  the  county  seat  of  this  county,  orhispost- 
ofBoes,  they  will  find  in  favor  of  appellee  Eden,  and  say  so  in  their  verdict. 

"2d.  The  court  instructs  the  jury  that  if  they  believe  from  all  the  evidence 
that  appellee,  John  P.  Eden,  already  has  a  passway  from  his  residence  over 
bis  own  land,  terminating  in  the  Mt.  Zion  turnpike  road,  and  that  said  pass' 
way  is  sufficient  to  enable  him  (Eden)  to  attend  courts,  elections,  a  mill,  a 
warehouse,  ferry  or  his  county  seat  and  postoffice,  then  he  is  not  entitled  to 
have  the  proposed  passway  established,  and  the  jury  will  find  for  the  appel- 
lants, Thomas  Vice  and  Mary  Baird. 

"8d.  The  court  instructs  the  jury  that  the  appellee,  Eden,  is  not  entitled 
to  a  passway  over  the  lands  of  appellants  merely  because  it  will  be  more- 
convenient  to  him  than  the  passway  he  now  has,  if  he  has  any." 

The  court  refused  the  following  instruction  asked  by  appellee:  "The  court- 
instructs  the  jury  that  if  they  believe  from  all  the  evidence  that  the  passway. 
mentioned  in  proof  over  the  lands  of  Thomas  Vice  and  Mary  Baird  is  rea- 
sonably necessary  in  order  to  enable  appellee,  John  P.  Eden,  to  attend  courts* 
elections,  a  mill,  the  county  seat  of  this  county,  or  his  postoffice,  they  wilL 
find  in  favor  of  appellee  Eden,  and  so  say  in  their  verdict." 

Under  the  evidence  the  motion  for  a  peremptory  instruction  to  the  jury  to 
find  for  the  defendants  was  properly  overruled.  We  perceive  no  error  in  the^ 
instructions.  The  applicant  is  not  entitled  to  the  passway  over  the  lands  of 
the  defendants  for  his  mere  convenience.    He  can  only  have  it  established 
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wbeo  necessary  to  enable  him  to  get  to  the  county  seat,  his  voting  place  and 
tbe  like.  (Kentucky  Statutes,  section  4848.)  But  the  word  necessary  in  the 
natate  is  not  to  be  read  as  though  the  words  were  ''absolutely  necessary. '^ 
Tbe  necessity  contemplated  by  the  statute  is  a  practical  necessity.  If  appli- 
caDt's  outlet  to  tbe  highway  on  his  own  ground,  or  the  way  he  now  has,  doe» 
not  afford  bim  practical  access  to  the  highway,  and  can  not  be  made  to  do  sa 
at  a  reasonable  expense,  then  he  is  entitled  to  the  establishment  of  the  way^ 
in  contest  as  a  necessity.  On  another  trial  the  court  will  modify  instruc- 
lloD  No.  3  so  as  to  present  this  idea. 

Tbe  purpose  of  the  statute  Is  to  secure  tbe  applicant  access  to  the  public 
highway  so  as  to  enable  him  to  discharge  his  duties  as  a  citizen,  and  be  of 
service  to  the  community.  The  way  is  also  Intended  to  enable  the  com- 
mnnity  to  get  to  him.  The  court,  therefore,  properly  refused  to  restrict  ap- 
pellee in  the  use  of  the  passway  to  his  attending  courts,  elections,  etc. 
(Sherman  v.  Buick,  91  Amer.  Dec,  577;  19  Amer.  &  Eng.  Ency.  of  Law,  Ist 
edition,  118.) 

The  provision  of  section  4353,  Kentucky  Statutes,  that  the  cost  of  the 
whole  proceeding  must  be  paid  by  the  applicant,  is  to  be  read  in  connection 
with  sections  805  and  4351,  and,  refers  to  the  cost  of  the  whole  proceeding- 
in  the  county  court.  When  an  appeal  is  taken  from  that  court  to  the  circuit 
court,  or  from  it  to  this  court,  the  cost  on  the  appeal  is  to  be  paid  by  the  un* 
saccessful  party  as  in  other  appeals  in  civil  cases. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 


DAVIS  V.  PADUCAH  RAILWAY  AND  LIGHT  CO. 
(Filed  May  7,  1902.) 

1.  Negligence— Inspection— It  is  thu  duty  of  a  common  carrier  of  passeu^ 
gers  to  use  the  utmost  care  and  skill  that  prudent  men  are  accustomed  to 
use  under  similar  circumstances  in  the  inspection  of  its  appliances,  and  this^ 
doty  is  not  fulfilled  by  a  recent  Inspection  or  by  an  inspection  by  a  com- 
petent employe. 

2.  Duty  of  passenger— It  was  error  to  instruct  the  jury  that  it  was  the  duty 
of  a  passenger  when  going  upon  a  car  to  exercise  due  care  and  caution,  use 
her  eyes,  and  act  with  reasonable  care  and  judgment  for  her  own  safety, 
more  especially  if  the  car  was  unusually  overcrowded,  it  being  incumbent 
on  tbe  passenger  while  on  the  car  to  exercise  such  care  and  caution  as  might 
be  reasonably  expected  of  a  person  of  ordinary  prudence,  situated  as  she  was. 

•S.  Panic  among  passengers— If  tbe  carrier's  negligence  caused  a  panic 
among  tbe  passengers,  and  their  conduct  was  the  natural  result  of  its  negli- 
gence, or  was  such  as  might  be  reasonably  expected  under  the  circumstances, 
eoDsidering  tbe  crowded  condition  of  the  car  and  the  fact  that  it  was  pro- 
pelled by  electricity,  tbe  company  is  liable  for  injury  to  one  of  its  passengers, 
by  other  passengers  running  over  her. 

4.  Presumption  of  negligence— Where  a  passenger  shows  a  break  in  the 
railroad  track,  or  the  breaking  of  an  axle  or  wheel  of  the  car,  he  makes  out 
a  prima  facie  case  in  a  suit  to  recover  for  an  injury  received  by  reason  of 
iDob  defect. 

9.  Borden  of  proof— It  is  safest  not  to  instruct  the  jury  as  to  burden  ot 
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proof,  but  to  frame  the  iDstruotlon  bo  as  to  indicate  the  burden  without  ex- 
pressly referring  to  it.  and  in  this  case  the  court  should  have  instructed  the 
Jury  that  if  plaintiff's  injury  was  due  to  any  d(>feot  in  the  car  on  which  she 
was  riding,  or  the  machinery  or  appliances  connected  therewith,  and  she  did 
not  by  her  own  want  of  ordinary  cure  contribute  to  the  injury,  they  should 
find  for  her,  unless  they  believed  that  the  defendant  had  exercised  the  utmost 
care  and  skill  which  prudent  men  are  accustomed  to  use  under  similar  cir- 
cumstances to  Inspect  the  appliances  and  secure  their  safety. 

6.  Specific  negligence  alleged— When  specific  facts  are  alleged  as  consti- 
tuting contributory  negligence  the  Instruction  should  be  confined  to  these 
facts. 

Hendrick  &  Miller  for  appellant. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Baohel  Davis,  was  a  passenger  on  one  of  the  cars  of  the  appellee, 
the  Paducah  Railway  and  Light  Co.  The  car  was  very  much  crowded,  and 
she  being  unable  to  get  a  seat  inside  of  the  car.  was  on  the  front  platform. 
As  we  understand  the  proof,  she  was  on  the  front  end  of  the  front  car,  on 
which  was  the  motor,  and  .  behind  it  were  two  other  cars  called  trailers, 
which  were  pulled  by  it.  The  cars  were  coming  into  the  city  from  the  fair 
ground,  and  when  they  first  started  were  moved  slowly  to  give  the  conductor 
time  to  take  up  the  fares.  When  the  motorman  applied  the  full  power  of  the 
current,  according  to  the  proof  for  appellant,  the  car  began  to  slow  up  and 
there  was  a  flash  of  light.  The  motorman  hallooed  out  loud  enough  to  be 
heard  three  squares  away :  'Throw  that  trolley  off  back  there;  don't  anybody 
get  off  this  car;  there  is  no  danger;  don't  anybody  get  off."  He  hallooed 
this  several  times.  The  passengers  in  the  car  cried  "fire;  the  car  is  on 
fire,"  and  began  to  jump  out  through  the  windows  and  to  rush  out  pell  mell 
at  the  doors.  The  appellant  was  holding  on  to  the  car;  the  heat  flashed  up 
and  burnd  her  hand  so  that  she  had  to  let  go.  When  she  did  this  the  crowd 
surging  by  her  knocked  or  pushed  her  off  the  oar  and  trampled  upon  her,  in- 
flicting very  serious  and  painful  injuries.  She  was  badly  bruised  externally 
and  internally,  so  that  blood  passed  from  the  bowels,  bladder  and  mouth, 
and  her  leg  was  seriously,  if  not  permanently,  injured.  The  proof  for  the 
appellee  only  conflicts  with  that  of  appellant  as  to  the  amount  of  the  flash  of 
flame  which  caused  the  stampede  among  the  passengers.  On  the  facts  the 
court  instructed  the  jury  as  follows: 

••1st.  The  court  instructs  the  jury  that  on  the  occasion  the  plaintiff  boarded 
the  defendant's  street  cars  named  in  her  petition,  it  was  the  duty  of  the  de- 
fendant company  to  have  provided  safe  cars,  in  a  safe  condition,  in  which  for 
passengers  to  ride  in  so  far  as  human  foresight  and  judgment,  by  recent  in- 
spection, could  enable  the  defendant  company  to  know,  or  in  good  faith  to 
believe,  the  cars  in  good  condition  by  being  inspected  by  a  competent  em- 
ploye. The  court  further  instructs  the  jury  that  on  the  occasion  aforesaid  it 
became  the  legal  duty  of  the  plaintiff,  when  going  upon  said  cars,  to  exercise 
due  care  and  caution,  use  her  eyes  and  act  with  reasonable  care  and  judg- 
ment for  her  own  safety,  more  especially  if  she  found  the  car  unusually  over- 
crowded with  passengers. 

•'2d.  The  court  further  instructs  the  jury  that  if  you  shall  believe  from  the 
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«TidB]ioe  the  can  upoo  which  plaintiff  entered  on  the  oooaslon  named  in  In* 
ftruetlon  No.  1  weze  in  an  unsafe  condition,  and  that  said  want  of  safety  in 
the  can  was  known  to  the  defendant,  or  its  employes,  or  that  the  same  could 
bave  been  disooyered  by  the  inspection  of  a  competent  person ;  and  if  you 
shall  further  believe  from  the  evidence  that  by  reason  of  such  un safety  of 
said  cars,  or  by  the  negligent  operation  of  the  same  (if  you  believe  the  same 
was  negligently  operated)  tbe  plaintiff  received  the  injuries  complained  of, 
the  law  is  for  the  plaintiff,  and  you  will  so  find ;  and  if  you  And  for  the  plain- 
tiff, you  will  find  compensatory  damages,  that  is,  damages  for  the  pain, 
physical  and  mental,  which  you  may  believe  from  the  evidence  she  suffered 
More  the  bringing  of  this  suit,  for  the  loss  of  time,  and  for  doctor's  bill  and 
for  medicine  to  cure  her,  and  for  any  permanent  injury  she  may  have  sus- 
tained, altogether  not  exceeding  the  amount  claimed  in  plaintiff's  petition. 

"9d.  The  court  further  instructs  the  jury  that  if  you  shall  find  for  the 
l)]aintlff  under  instruction  No.  9  hereinbefore  given,  your  finding  of  damages 
shall  be  limited  to  the  amount  you  may  believe  from  tbe  evidence  tbe  plain- 
tiff sustained  alone  on  account  of  ber  falling  or  jumping  from  tbe  car  to  the 
ground,  which  she  received  by  her  o^vn  act,  in  so  doing,  excluding  from 
your  miuds  and  estimate  any  and  all  injuries  which  she  may  have  sustained 
by  reason  of  other  outside  negroes  running  over  her  or  tramping  on  her  after 
she  fell  to  the  ground,  as  in  law  tbe  defendant  company  would  not  be  liable 
for  what  other  persons  may  have  injured  ber. 

"4ch.  Tbe  court  instructs  tbe  jury  that  unless  you  shall  believe  from  the 
evidence  that  said  motor  street  car,  moving  the  train  on  tbe  occasion  afore- 
.said  when  the  plaintiff  entered  upon  tbe  train,  was  defective  or  unsafe,  and 
that  such  unsafety  or  defectiveness  could  have  been  discovered  prior  thereto 
by  a  competent  inspector  of  the  same,  or  unless  you  shall  believe  from  the 
evidence  that  said  cars  on  said  occasion  were  negligently  operated  by  defend- . 
ant's  employe,  then,  and  In  such  case,  you  can  not  find  for  tbe  plaintiff,  but 
tbe  law  would  be  for  tbe  defendant,  and  you  will  so  find." 

Under  these  instructions  tbe  jury  found  for  tbe  defendant.  Tbe  first  in- 
struction does  not  correctly  state  the  degree  of  care  required  of  tbe  car  com- 
paoy.  Its  duty  to  its  passenger  is  not  fulfilled  by  recent  inspection  or  by  an 
inspection  by  a  competent  employe.  Tbe  rule  is  thus  well  stated  in  2  Shear- 
man &  Redfield  on  Negligence,  section  496:  "Out  of  special  regard  for 
human  life,  and  acting  upon  the  presumption  that  every  man  who  commits 
his  person  to  the  charge  of  others  expects  from  them  a  higher  degree  of  care 
for  his  bodily  safety  than  they  would  bestow  upon  tbe  preservation  of  his 
property,  the  law  very  wisely  exacts  from  a  common  carrier  of  passengers 
for  hire,  in  the  performance  of  his  duties  as  such,  the  utmost  care  and  skill 
which  prudent  men  are  accustomed  to  use  under  similar  circumstances. 

This  rule  was  followed  in  Louisville  City  Railway  v.  Weams,  80  Ky.,  420, 
where  the  court  added:  "Tbe  degree  of  care  and  skill  increases  with  the 
hazards  of  tbe  mode  of  conveyance  employed  by  the  carrier." 

The  latter  clause  of  tbe  first  instruction  is  objectionable,  and  in  lieu  of  it 
tbe  court  should  have  told  tbe  jury  that  it  was  incumbent  on  tbe  plaintiff 
while  on  the  car  to  exercise  such  care  and  caution  as  might  be  reasonably 
expected  of  a  person  of  ordinary  prudence  situated  as  she  was.  Tbe  second 
aod  fourth  instructions  are  objectionable  for  the  same  reason  as  tbe  first. 
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But  the  most  objectionable  instruction  is  the  third,  by  which  the  jury  wer9 
told  that  the  plaintiff  could  not  recover  for  the  injuries  received  by  the  pas- 
sengers  running  over  her  after  she  was  pushed  off  the  car  by  them  and  fell 
to  the  ground.  If  the  defendant's  negligence  caused  the  panic  among  the 
passengers,  and  their  conduct  was  the  natural  result  of  its  negligence,  or  waft 
such  as  might  reasonably  be  expected  under  the  circumstances,  considering 
the  crowded  condition  of  the  car,  and  the  fact  that  it  was  propelled  by  elec- 
tricity, the  defendant  is  answerable,  although  it  would  not  be  responsible  if 
the  panic  among  the  passengers  which  caused  the  injury  to  the  plaintiff  waft 
needless,  and  there  was  no  apparent  danger  that  might  reasonably  be  ex- 
pected to  cause  a  panic  among  the  passengers.  If  the  defendant  was  negli- 
gent, and  this  negligence  produced  a  flash  of  fire,  followed  by  smoke  in  the- 
car,  and  this  caused  the  stampede  of  the  passengers  and  made  them  run  over- 
the  plaintiff,  it  can  not  be  held,  as  a  matter  of  law,  that  her  injury  was  not 
the  proximate  and  natural  result  of  the  defendant's  negligence.  Thus, 
where  the  defendant  threw  a  squib  into  a  markethouse,  and  it  was  knocked 
from  one  person  to  another  in  an  effort  to  prevent  its  injuring  him,  the  per- 
son who  was  injured  at  last  by  its  explosion,  it  was  held,  could  recover 
from  the  person  who  originally  threw  it.  So  in  a  quarrel  with  a  boy  on  the- 
street  the  defendant  followed  the  boy  with  a  pick  axe  into  another's  store, 
and  the  boy,  in  striving  to  ger  away,  knocked  out  a  faucet  from  a  cask  of 
wine  and  the  wine  was  spilled,  the  pursurer  was  held  liable.  So  through 
the  negligence  of  a  railroad  fire  fell  on  a  horse  and  its  driver  in  the  street; 
the  horse  ran  away  with  the  wagon;  the  driver  in  attempting  to  stop  the- 
horse  reined  it  against  the  curbstone  and  thus  injured  a  person  on  the  side- 
walk, the  railroad  was  held  responsible  to  the  person  injured  without  regard, 
to  whether  or  not  the  driver  did  in  the  emergency  the  most  prudent  thing- 
(Bishop  on  Noncontract  Law,  sections  45,  46.)  So  where  the  whistle  of  a 
locomotive  is  needlessly  and  wantonly  sounded  near  a  highway,  causing  a. 
team  of  horses  to  run  and  to  kill  another  horse,  the  owner  of  the  latter  may 
recover  of  the  railroad  for  the  loss.  (Bishop  on  Noncontract  Law,  section 
457;  1  Sedgewick  on  Measure  of  Damages,  sections  128,  129.) 

The  plaintiff  asked  the  court  to  give  the  jury  this  instruction,  which  waa 
refused : 

*'C.  The  court  instructs  the  jury  that  plaintiff  must  prove  she  was  injured 
by  the  negligence  of  defendant;  but  if  the  accident  in  which  she  was  injured 
was  caused  by  the  act  or  omission  of  those  in  charge  of  the  operation  of  it» 
cars,  or  ty  any  defect  in  or  about  the  car,  or  cars,  on  which  she  was  riding, 
or  the  machinery  or  applinnces  connected  therewith,  the  law  presumes  that- 
same  was  the  result  of  negligence  on  the  part  of  the  defendant;  and  defend- 
ant must  show  affirmatively  that  there  was  no  negligence,  and  that  allr 
proper  and  necessary  examinations  had  been  made  and  precautions  taken  to 
insure  the  safety  of  the  plaintiff  while  riding  on  its  cars,  and  that  the  acci- 
dent in  which  she  was  hurt,  if  she  was  hurt,  occurred  without  fault  on  itfr 
part.  • ' 

The  rule  is  settled  that  where  the  passenger  shows  a  break  in  the  railroad 
track,  or  the  breaking  of  an  axle  or  wheel  of  a  car,  he  makes  out  a  prima 
facie  case  in  a  suit  to  recover  for  an  injury  received  by  reason  of  such  defect. 
This  rule  applies  to  all  those  things  which  the  carrier  is  bound  to  .supply^ 
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and  are  defeotive,  by  reason  of  which  an  injury  to  the  passenger  ooours.  (2; 
Shearman  &  Bedfleld  on  Negligence,  section  616. )  Bat  this  court  has,  in  a, 
namber  of  cases,  said  that  it  Is  better  not  to  instruct  the  jury  as  to  burden 
of  proof,  and  it  is  safest  to  so  frame  the  instruction  as  to  indicate  the  burden 
of  proof  without  expressly  referring  to  it.  Under  this  rule  the  court  should, 
have  instructed  the  jury  that  if  the  plaintiff's  injury  was  due  to  any  defect 
in  the  car,  or  oars,  on  which  she  was  riding,  or  the  machinery  or  appliances 
oonnected  therewith,  and  she  did  not,  by  her  own  want  of  ordinary  care, 
contribute  to  the  injury,  they  should  find  for  her  the  damages  she  thereby 
sustained,  unless  they  believed  from  the  evidence  that  the  defendant  had 
exercised  the  utmost  care  and  skill  which  prudent  men  are  accustomed  ta 
uae  under  similar  circumstances  to  ascertain  any  defects  in  the  car  and  ap- 
pliances and  secure  their  safety.  The  phraseology  of  the  second  instruction^ 
sboold  have  been  modified  so  as  to  convey  this  idea.  A  separate  instruction^ 
is  unnecessary. 

We  have  considered  the  case  as  though  the  defendant  had  pleaded  contrib-- 
utory  negligence  generally.  This  it  did  not  do,  but  alleged  certain  facts. 
When  specific  facts  are  alleged  as  constituting  contributory  negligence,  th& 
instruction  should  be  confined  to  these  facts;  but  on  the  return  of  the  ca8e>^ 
the  defendant  may  have  leave  to  amend  its  answer  in  this  regard,  if  it  de- 
sires to  do  so.  The  usual  instruction  as  to  contributory  negligence  should 
he  given  as  a  qualification  of  No.  3. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent. 
with  this  opinion. 
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(Filed  May  7.  1902.) 

Wills— Limitation  on  alienation— The  provision  in  a  will  devising  Innd,. 
but  providing  that  the  devisee  shall  not  pledge,  mortgage  or  sell  it  until  he. 
Is  thirty  five  years  old,  is  in  no  sense  a  request  or  suggestion,  but  an  abso- 
lute condition  upon  which  the  land  is  devised,  and  is  valid  and  binding- 
upon  the  devisee. 

R.  A.  Burnett  for  appellants. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guflfy. 

This  appeal  is  prosecuted  from  a  judgment  of  the  circuit  court  of  Trigg- 
county  in  the  suit  of  Thos.  D.  Smith  v.  Alex.  Wallace,  &c.  The  case  was. 
really  an  agreed  one,  the  object  being  to  obtain  a  construction  of  the  second 
and  third  clauses  of  the  will  of  Hezekiah  Smith.  The  appellee  having  con- 
ditionally sold  the  land  in  question  to  the  appellants,  the  agreed  case  was. 
submitted  to  the  circuit  judge,  who  rendered  a  judgment  in  effect  holding 
that  the  appellee  could  pass  perfect  title  to  the  land  in  question,  subject 
only  to  the  rights  of  the  widow,  and  that  the  appellants  should  be  required 
to  accept  the  deed  tendered. 

So  much  of  the  will  as  is  involved  in  this  controversy  reads  as  follows:  "I; 
give  to  my  son,  Thos.  D.  Smith,  at  the  death  of  my  wife,  the  above  eighty- 
acres  of  land;  but  if  my  wife  shall  be  living  when  my  son,  Thos.  D.  Smith)' 


J 


140  WALLACE,  AC.  V.  SMITH. 

\)eoome8  twenty ^one  years  old,  he  la  to  have  fifty  acres  of  the  above  eighty 
'Borefl.  At  the  death  of  my  wife,  my  bod,  Thos.  D.  Smith,  shall  have  the  re- 
mainiog  thirty  aores  of  said  eighty  acres,  but  he  shall  not  pledge,  mortgage 
-or  sell  the  eighty  acres  of  laod  hereby  given  to  him,  nor  any  part  thereof, 
'until  he  is  thirty-five  years  old. "  It  is  conceded  that  the  appellee  is  now 
only  about  twenty-five  years  old.  It  also  appears  that  he  has  removed  to  the 
^tate  of  Missouri,  and  that  he  can  now  sell  the  land  in  question  for  a  good 
price,  provided  he  is  able  to  make  a  perfect  title. 

It  is  the  contention  of  appellee  that  the  condition  or  restriction  mentioned 
in  the  will  is  really  not  a  restriction,  but  merely  a  request  upon  the  part  of 
the  testator,  and  the  court  below  seems  to  have  entertained  the  same  view. 

We  can  not  concur  in  this  contention.  The  limitation  appears  to  us  to  be 
•absolute,  and  in  no  sense  a  request  or  suggestion,  an  absolute  condition  upon 
which  the  devise  was  made.  We  are  aware  that  many  courts  have  held  that 
if  the  fee  to  real  estate  passed  under  a  deed  or  will,  additional  restrictions 
or  conditions  repugnant  thereto  should  be  held  null  and  void.  This  court 
seems  to  recognize,  in  a  decision  in  9  Ky.  Law  Rep.,  912,  that  limitations 
-added  to  a  deed  or  will  which  had  vested  the  vendee  with  the  fee  had  been 
upheld. 

In  Stewart  and  Wife  v.  Brady,  8  Bush  (66  Ey.),  628,  this  court  had  under 
consideration  the  precise  question,  in  substance,  involved  in  the  case  at  bar. 
We  copy  as  follows  from  the  will  in  question  in  the  case  supra :  ''I  devise  to 
my  daughter,  Adelloe  B.  Tunstell,  forty-two  acres  of  land  whereon  I  re- 
side, to  hold  to  herself,  said  Adeline,  end  her  heirs  in  fee  simple,  subject  to 
the  following  conditions  and  restrictions :  The  forty-two  acre  tract  shall  in 
no  way  be  disposed  of,  or  deed  given,  or  sale  made,  by  her  until  she  arrives  at 
the  age  of  thirty -five  years. ' '  Held— That,  the  "limitation  on  the  use  was  not 
inconsistent  with  the  foe,  and  was,  therefore,  valid.  Although  the  limita- 
tion is  only  against  her  voluntary  act  of  alienation,  yet  as  a  decretal  sale 
xiould  not  be  legally  made  without  her  consent,  her  right  to  the  interdiction 
constructively  applies  to  any  such  sale  unless  for  the  payment  of  debts  for 
which  she  may  be  legally  bound."  In  discussing  the  question  the  court 
said:  "Reading  the  devise  as  if  it  were  all  in  one  continuous  clause,  it  is  ap- 
parent that  by  the  words  "in  fee  simple"  the  testatrix  intended  to  pass  to 
Adeline  the  absolute  title,  with  the  conservative  restriction  on  her  own  alien- 
-ation  before  she  should  attain  thirty -five  years  of  age."  Other  questions 
were  involved  and  discussed  in  the  case  supra  which  we  need  not  notice. 

Substantially  the  same  question  was  under  consideration  in  Stewart  v. 
Barrow,  7  Bush  (70  Ky.),  869.  In  this  case  it  was  again  held  that  Mrs.  Stew- 
art could  neither  sell  nor  mortgage  the  property  in  question.  In  other  words, 
it  was  held  that  the  limitation  of  her  power  to  sell  until  she  was  thirty-five 
years  of  age  was  valid,  and  that  she  could  not  pass  any  title  or  create  any 
Incumbrance  thereon  until  she  arrived  at  the  specified  age. 

In  Gray's  Restraint  on  Alienation  of  Property,  section  62,  page  29,  it  Is 
said  :  "The  actual  state  of  the  law  in  the  Unified  States  is  as  follows :  "It  has 
t)ften  been  said  that  a  condition  against  alienation  confined  to  a  limited 
period  is  good,  but  such  remarks  have  been,  obiter  dicta,  without  any  reason- 
ing or  citation  of  authorities,"  referring  to  Cowell  v.  Springs  Co.,  100  U.  S., 
<6,  57;  Jackson  v.  Sohutz,  18  Johns.,  174,  184;  Blackstone  Bank  v.  Davis,  21 
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Pick.,  4S;  SimoDds  ▼.  Simonds,  8  Met.,  668,  662;  Aodrewe  v.  Spurlln.  8&. 
iDd..  sea,  288:  Janretobe  v.  Prootor,  48  Pa.  St.,  466,  478;  Sanford  v.  Lack- 
land. 2  Dill,  6,  10.  "So  if  oonflned  to  a  reasonable  limited  period."  (Gray 
T.  Btanobard,  8  Pick.,  284,  289;  9  Am.  Law  Beg.,  N.  S.,  461,  468.)  "Tbe  case 
moat  generally  cited  in  favor  of  tbe  validity  of  a  limited  restraint  is  MoWll^ 
Hams  ▼.  Nisly.  2  S.  &  R.,  607,  618,  in  wblcb  is  to  be  found  a  dictum  of  TUgb- 
man,  G.  J.,  tbat  a  limited  restraint  is  good,  supported  by  a  reference  to. 
Large'fl  Case,  2  Leon,  82;  8  Leon,  182.  The  Gbief  Justice  says:  *'For  what 
length  of  time  this  general  restriction  may  endure  it  is  not  necessary  to  de- 
cide, nor  shall  I  attempt  to  trace  tbe  boundary.  SufSce  it  to  say,  and  I 
think  it  may  be  said  with  great  safety,  tbat  it  may  last  during  tbe  life  of 
any  person  in  existence  at  the  time  of  making  tbe  deed." 

In  section  52  it  is  said:  '*The  cases  in  wblcb  such  conditions  have  been 
fustained  are,  first,  Stewart  v.  Brady,  8  Bush.  628  (Stewart  v.  Brady,  7  Bu8b» 
96S.)  Here,  in  an  opinion  without  any  citation  of  cases,  a  condition  attached 
(n  a  deviae  in  fee,  tbat  tbe  devise  should  not  Set  until  be  was  tbirty-fiveyeara. 
of  age,  was  held  good.  '*  Several  authorities  are  also  cited  in  support  of  the 
validity  of  such  restriction.  « 

Tbe  learned  author  further  says:  "The  weight  of  authority,  and  especially 
of  reasoned  authority,  is  against  tbe  validity  of  restraints  upon  alienation^ 
however  limited  in  time,"  and  makes  some  quotations  from  the  courts  of 
last  resort  of  other  States  in  support  of  the  text.  It  will,  however,  be  seen 
tbat  this  court  has  expressly  decided  tbat  such  limitations  as  made  in  the 
case  at  bar  are  valid,  and  tbat  tbe  vendee  or  legatee  can  not  pass  title  to  a 
porchaser  until  tbe  expiration  of  tbe  limit.  We,  therefore,  adhere  to  tbe 
decision  of  this  court  in  the  cases  herein  mentioned.  It  may  also  be  said 
that  it  is  a  universal  rule  of  law  tbat  a  party  can  not  bold  under  and  in 
opposition  to  a  will.  After  a  careful  consideration  of  this  case  we  are  con« 
strained  to  bold  tbat  tbe  circuit  court  erred  in  tbe  judgment  appealed  from. 

Tbe  judgment  is,  therefore,  reversed  and  cause  remanded  for  proceed! nga. 
consistent  herewith. 


CHKNAULT,  &c.  v.  SPENCER,  &c. 
(Filed  May  7,  1902— Not  to  be  reported.) 

1.  Motion  to  vaoate  tbe  bench— It  was  error  for  tbe  trial  court  to  refuse  to 
vacate  the  bench  when  tbe  plaintiff  filed  an  aflidavit  stating  tbat  tbe  court 
had  stated  in  bis  bearing,  and  tbat  of  numerous  other  persons,  in  an  excited 
manner,  that  the  plaintiff  bad  no  right,  legal  or  equitable,  to  recover  in  the 
action. 

2.  Final  submission  before  survey— It  was  error  to  finally  submit  the  case 
for  judgment  before  a  survey  of  tbe  respective  boundaries  of  land  claimed 
by  plaintiff  and  defendant  had  been  made,  where  plaintiff  objected  to  such 
submission  upon  the  ground  that  it  was  Impossible  to  correctly  determine 
tbe  issues  until  such  survey  was  made. 

8.  Continuance  for  the  purpose  of  cross-examination— Upon  tbe  filing  of 
an  aflidavit  by  plaintiff,  that  the  deposition  of  tbe  defendant  was  taken  at  a 
plaoe  some  twenty  miles  from  where  the  plaintiff  lived,  and  nearly  forty 
miles  from  tbe  residence  of  his  attorney,  at  a  time  when  tbe  weather  and 
roads  were  so  bad  that  it  was  impossible  for  tbe  plaintiff  to  attend  and  cross. 
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"ezamlDe  the  defendant,  It  was  error  to  overrule  plaintiff's  motion  to  con- 
tinue. 

J.    K.  Roberts,  W.  S.  Pryor  and  J.  B.  White  for  appellants. 

Appeal  from  Wolfe  Cirouit  Court. 

Opinion  of  the  court  by  Jud^e  Burnam. 

Appellants  instituted  this  action  on  the  22d  of  October,  1895,  seeking  to 
'enjoin  appellees  from  cutting  and  removing  timber  from  a  tract  of  about 
four  hundred  acres  of  land  in  Wolfe  county,  Kentucky,  alleging  title  and 
possession  in  themselves.  The  averments  of  the  petition  were  put  in  issue 
by  the  appellees,  who,  in  addition  to  the  traverse,  alleged  that  they  held  legal 
title  and  were  in  actual  possession  of  a  boundary  of  land  under  patents  from 
the  Commonwealth,  a  considerable  part  of  which  was  embraced  by  the 
bonndary  claimed  by  appellants,  and  alleged  that  their  title  was  older  and 
better  than  that  of  appellants.  The  pleadings  were  made  up  by  reply  and 
rejoinder.  And  in  August,  1898,  the  appellant,  Joel  Chenault,  gave  his 
-deposition  and  took  the  depositions  of  a  number  of  other  persons  for  the  pur- 
pose of  sustaining  his  contention,  filing  with  the  deposition  exhibits  evi- 
dencing a  complete  chain  of  title  to  the  land  in  controversy.  In  January, 
1899,  the  appellees,  Spencer  and  Adams,  gave  their  depositions,  and  also  took 
the  deposition  of  W.  L.  Bush,  in  which,  in  many  important  particulars,  they 
contradict  the  statements  made  by  appellant  and  the  witnesses  who  testified 
for  him. 

At  the  April  term,  19U0,  the  appellant,  Joel  Chenault.  filed  his  affidavit, 
in  which  he  says  that  the  regular  judge  of  the  court  would  not  afford  him 
-or  his  wife  a  fair  and  impartial  trial;  that  he  had,  in  his  hearing  and  that 
of  numerous  other  persons,  stated,  in  an  excited  manner,  in  the  hotel  at 
Campton,  whilst  engaged  in  a  conversation  with  J.  B.  White,  that  affiant 
<and  wife  had  no  right,  legal  or  equitable,  to  the  land  in  controversy;  that 
this  conversation  occurred  shortly  after  a  decision  by  the  Court  of  Appeals 
holding  that  affiant  and  wife  were  in  the  actual  posssesion  of  a  part  of  this 
land  claimed  by  them  in  the  suit  of  Chenault  v.  Quisenberry,  19  Ky.  Law 
Rep.,  1632;  that  the  judge  had  refused  to  follow  the  decision  of  the  appellate 
•court  in  that  case. 

The  circuit  judge  refused  to  vacate  the  bench,  and  ordered  that  the  case  be 
submitted  for  judgment.  Appellants  thereupon  made  a  motion  to  set  aside 
the  order  of  submission  and  continue  the  case,  and  in  support  thereof  filed 
the  affidavit  of  Joel  Chenault,  in  which  he  says  that  it  is  necessary  to  a 
correct  determination  of  the  issues  between  the  parties  that  there  should  be 
a  survey  of  the  respective  boundaries  of  land  claimed  by  the  plaintiffs  and 
defendants,  and  that  such  survey  would  show  that  appellees  were  claiming 
•a  groat  deal  more  land  than  was  covered  by  their  alleged  patent  of  two  hun- 
dred acres;  that  this  survey  had  been  previously  ordered,  but  had  not  been 
made.  He  further  says  that  the  depositions  of  the  appellees  were  taken  at  a 
place  some  twenty  miles  from  where  any  of  the  plaintiffs  resided,  and  nearly 
torty  miles  from  the  residence  of  their  attorney,  when  the  weather  and  roads 
were  so  bad  as  to  make  it  impossible  for  plaintiffs  to  attend  and  cross- 
examine  defendants.    The  court  overruled  the  motion,  and  adjudged  that 
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appellarfes'  actioo  be  dismissed  and  their  InjnnotioD  dissolved.  To  reverse 
that  judgmeDt  this  appeal  Is  prosecuted. 

In  the  absence  of  a  survey  looatlDg  the  exterior  lines  of  the  two  boundaries 
of  land  claimed  by  appellants  and  appellees,  we  have  found  it  impossible  to 
understand  or  determine  the  merits  of  this  controversy,  and  are  of  the  opin- 
ion chat  the  chancellor  erred  in  ordering  a  submission  for  judgment,  over 
the  protest  of  appellants,  in  the  absence  of  such  survey,  and  that  upon  the 
sbowinft  made  they  were  entitled  to  a  continuance  for  the  purpose  of  crnsF- 
4«xamining  appellees.  We  are  also  of  the  opinion  that  the  trial  judge  eired 
in  not  vacating  the  bench  upon  the  filing  of  appellants'  allSdavit. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


LYLE  V.  HOWARD'S  ADM'X. 
(Filed  May  7,  1902— Not  to  be  reported.) 

1.  Evidence— Contract— Where  parties  have  put  their  contract  in  writing, 
the  writt-en  memorial  \a  the  best  evidence  of  the  contract,  and  where  two 
parties  entered  into  a  contract,  by  which  one  was  to  purchase  an  equal 
partnership  in  the  other's  business,  paying  him  therefor  a  certain  sum,  and 
the  proof  shows  that  he  only  paid  half  of  that  sum,  the  contract  providing 
for  the  full  partnership  will  govern. 

2.  Weight  given  to  chancellor's  finding— The  chancellor's  judgment  on  the 
facts  will  not  be  disturbed  when  on  the  whole  case  the  court  is  left  in  doubt 
as  to  the  truth. 

Hacelrigg  &  Chenault,  E.  M.  Dickson  and  John  S.  Smith  for  appellant. 

McMillan  &  Talbotj  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

About  July  1,  1883.  appellant,  J.  A.  Lyle,  boqght  a  drug  store  in  Paris, 
Ky. ,  having  a  stock  of  something  over  1(2,000.  In  November,  1883,  an  agree- 
ment was  made  between  him  and  Dr.  D".  L.  Howard,  by  which  Howard  was 
to  go  into  partnership  with  him  in  the  drug  store,  Howard  to  execute  to  him 
his  note  due  one  day  after  date  for  |1, 016.62,  secured  by  a  lien  on  one-half  (he 
goods,  and  also  to  pay  the  salary  of  the  pharmacist  employed  in  the  store  as 
an  offset  to  Lyle's  services.  A  written  contract  between  them  was  drawn, 
also  a  note;  but  for  some  reason  Howard  did  not  sign  the  note,  and  neither 
of  them  signed  the  contract.  On  November  19,  1884,  Howard  paid  in  ffOO 
and  Lyle  executed  to  him  the  following  writing  :  "Received  of  D.  L.  Howard 
^00.  in  part  payment  of  a  half  interest  in  the  drug  store  of  J.  A.  Lyle  & 
Co.*' 

On  April  30,  1889,  Howard  died,  and  this  action  was  filed  by  his  adminis- 
trator for  a  settlement  of  the  partnership.  Lyle  denied  that  there  was  any 
partnership,  and  insisted  that  Howard  having  failed  to  carry  out  the  arrange- 
ment, the  whole  scheme  was  abandoned.  After  full  preparation  the  chancel- 
lor held  that  Howard  was  an  equal  partner  in  the  concern,  and  entitled  to 
one-half  the  profits,  after  charging  him  with  the  salary  of  the  pharmacist 
and  the  amount  that  he  was  to  pay,  with  interest.    It  is  earnestly  insisted 
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^ezamine  the  defendant,  It  was  erior  to  overrule  plaintiff's  motion  to  con- 
•tinue. 

J.    K.  Roberts,  W.  S.  Pryor  and  J.  B.  White  for  appellants. 

Appeal  from  Wolfe  Girouit  Court. 

Opinion  of  the  court  by  Jud^e  Burnam. 

Appellants  instituted  this  action  on  the  2Sd  of  October.  1895,  seeking  to 
'enjoin  appellees  from  cutting  and  removing  timber  from  a  tract  of  about 
four  hundred  acres  of  land  in  Wolfe  county,  Kentucky,  alleging  title  and 
possession  in  themselves.  The  averments  of  the  petition  were  put  in  issue 
by  the  appellees,  who,  in  addition  to  the  traverse,  alleged  that  they  held  legal 
title  and  were  in  actual  possession  of  a  boundary  of  land  under  patents  from 
the  Commonwealth,  a  considerable  part  of  which  was  embraced  by  the 
bonndary  claimed  by  appellants,  and  alleged  that  their  title  was  older  and 
better  than  that  of  appellants.  The  pleadings  were  made  up  by  reply  and 
rejoinder.  And  in  August,  1898,  the  appellant,  Joel  Chenault,  gave  his 
deposition  and  took  the  depositions  of  a  number  of  other  persons  for  the  pur- 
pose of  sustaining  his  contention,  filing  with  the  deposition  exhibits  evi- 
dencing a  complete  chain  of  title  to  the  land  in  controversy.  In  January, 
1899,  the  appellees,  Spencer  and  Adams,  gave  their  depositions,  and  also  took 
the  deposition  of  W.  L.  Bush,  in  which,  in  many  important  particulars,  they 
contradict  the  statements  made  by  appellant  and  the  witnesses  who  testified 
for  him. 

At  the  April  term,  1900,  the  appellant,  Joel  Chenault,  filed  his  affidavit, 
in  which  he  says  that  the  regular  judge  of  the  court  would  not  afford  him 
-or  his  wife  a  fair  and  impartial  trial;  that  he  had,  in  his  hearing  and  that 
of  numerous  other  persons,  stated,  in  an  excited  manner,  in  the  hotel  at 
-Campton,  whilst  engaged  in  a  conversation  with  J.  B.  White,  that  afiSant 
•and  wife  had  no  right,  legal  or  equitable,  to  the  land  in  controversy;  that 
this  conversation  occurred  shortly  after  a  decision  by  the  Court  of  Appeals 
holding  that  aflSant  and  wife  were  in  the  actual  posssesion  of  a  part  of  this 
land  claimed  by  them  in  the  suit  of  Chenault  v.  Quisenberry,  19  Ky.  Law 
Rep.,  16S2;  that  the  judge  had  refused  to  follow  the  decision  of  the  appellate 
t^ourt  in  that  case. 

The  circuit  judge  refused  to  vacate  the  bench,  and  ordered  that  the  case  be 
submitted  for  judgment.  Appellants  thereupon  made  a  motion  to  set  aside 
the  order  of  submission  and  continue  the  case,  and  in  support  thereof  filed 
the  affidavit  of  Joel  Chenault,  in  which  he  says  that  it  is  necessary  to  a 
liorrect  determination  of  the  issues  between  the  parties  that  there  should  be 
a  survey  of  the  respective  boundaries  of  land  claimed  by  the  plaintiffs  and 
defendants,  and  that  such  survey  would  show  that  appellees  were  claiming 
•a  great  deal  more  land  than  was  covered  by  their  alleged  patent  of  two  hun- 
•dred  acres;  that  this  survey  had  been  previously  ordered,  but  had  not  been 
made.  He  further  says  that  the  depositions  of  the  appellees  were  taken  at  a 
place  some  twenty  miles  from  where  any  of  the  plaintiffs  resided,  and  nearly 
torty  miles  from  the  residence  of  their  attorney,  when  the  weather  and  roads 
were  so  bad  as  to  make  it  impossible  for  plaintiffs  to  attend  and  cross- 
examine  defendants.    The  court  overruled  the  motion,  and  adjudged  that 
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appellarts'  action  be  dismissed  and  tbeir  Id  junction  dissolved.  To  reverse 
that  judgment  this  appeal  is  prosecuted. 

In  the  absence  of  a  survey  locating  tbe  exterior  lines  of  the  two  boundaries 
of  land  claimed  by  appellants  and  appellees,  we  have  found  it  impossible  to 
understand  or  determine  the  merits  of  this  controversy,  and  are  of  the  0]i1n- 
ion  that  tbe  chancellor  erred  in  ordering  a  submission  for  judgment,  over 
tbe  protest  of  appellants,  in  the  absence  of  such  survey,  and  that  upon  the 
showing  made  they  were  entitled  to  a  continuance  for  the  purpose  of  cross- 
examining  appellees.  We  are  also  of  the  opinion  that  the  trial  judge  eircd 
in  not  vacating  the  bench  upon  the  filing  of  appellants'  affidavit. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  remanded 
tor  proceedings  consistent  with  this  opinion. 


LYLE  V,  HOWARD'S  ADM'X. 
(Filed  May  7,  1902--Not  to  be  reported.) 

1.  Evidence— Contract— Where  parties  have  put  their  contract  in  writing, 
the  written  memorial  is  the  best  evidence  of  the  contract,  and  where  two 
parties  entered  into  a  contract,  by  which  one  was  to  purchase  an  equal 
partnership  in  the  other's  business,  paying  him  therefor  a  certain  sum,  and 
thn  proof  shows  that  he  only  paid  half  of  that  sum,  the  contract  providing 
for  tbe  full  partnership  will  govern. 

a.  Weight  given  to  chancellor's  finding— The  chancellor's  judgment  on  the 
facts  will  not  be  disturbed  when  on  the  whole  case  the  court  is  left  in  doubt 
<as  to  the  truth. 

Hazelrigg  &  Cbenault,  E.  M.  Dickson  and  John  S.  Smith  for  appellant. 

McMillan  &  Talbot|  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Hobson. 

About  July  1,  1883.  appellant,  J.  A.  Lyle,  bought  a  drug  store  in  Paris, 
Kj.,  having  a  stock  of  something  over  $3,000.  In  November,  1883,  an  agree- 
ment was  made  between  him  and  Dr.  D*.  L.  Howard,  by  which  Howard  was 
to  go  into  partnership  with  him  in  the  drug  store,  Howard  to  execute  to  him 
bis  note  dneone  day  after  date  for  $1,016.62,  secured  by  a  lien  on  one-half  the 
goods,  and  also  to  pay  the  salary  of  the  pharmacist  employed  in  the  store  as 
an  off- set  to  Lyle's  services.  A  written  contract  between  them  was  drawn, 
also  a  note :  but  for  some  reason  Howard  did  not  sign  the  note,  and  neither 
of  tbeni  signed  the  contract.  On  November  19.  1884,  Howard  paid  in  l-'OO 
and  Lyle  executed  to  him  the  following  writing:  "Received  of  D.  L.  Howard 
l&OO,  in  part  payment  of  a  half  interest  In  the  drug  store  of  J.  A.  Lyle  & 
Co." 

On  April  30,  1889,  Howard  died,  and  this  action  was  filed  by  his  adminis- 
trator for  a  settlement  of  the  partnership.  Lyle  denied  that  there  was  any 
partnership,  and  insisted  that  Howard  having  failed  to  carry  out  the  arrange- 
loent,  the  whole  scheme  was  abandoned.  After  full  preparation  the  chancel- 
lor held  that  Howard  was  an  equal  partner  in  the  concern,  and  entitled  to 
cne-balf  the  profits,  after  charging  him  with  the  salary  of  the  pharmacist 
And  tbe  amount  that  he  was  to  pay,  with  interest.    It  is  earnestly  insisted 
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that  88  Howard  lived  in  the  same  town  for  something  like  five  yeari  without 
carrying  out  the  arrangement,  it  must  be  presumed  that  it  fell  through,  and 
was  abandoned.  This  oonolusion  Is  strengthened  by  proof  that  Howard  re* 
peatedly  said  he  was  not  in  the  firm  or  interested  in  the  business.  On  the- 
other  hand,  there  is  proof  that  these  statements  were  made  aooording  to  an 
understanding  between  him  and  Llye  to  prevent  its  being  known  that  a 
doctor  was  interested  in  the  store,  as  it  might  drive  off  the  trade  of  other 
doctors.  There  are  a  number  of  circumstances  established  by  the  evidenoe^ 
showing  that  a  partnership  existed,  and  this  proof,  together  with  the  wrlting^ 
above  quoted,  is,  we  think,  sufficient  to  sustain  the  chancellor's  conclusion 
that  a  partnership  existed,  in  view  of  the  fact  that  Lyle,  after  Howard's, 
death,  appears  to  have  conceded  that  Howard  was  a  member  of  the  firm. 

It  is  also  insisted  for  appellant,  with  much  force,  that  Howard  having  put- 
into  the  firm  only  $600,  was  only  a  partner  to  the  extent  of  his  interest,  or- 
to  the  extent  of  his  contribution  to  the  capital  of  the  firm;  in  other  words, 
the  capital  of  the  tlrm  was  about  SS,000,  and  as  he  put  in  1500,  it  is  urged  he 
should  have  only  one-sixth  of  the  profits.  There  is  great  force  in  this  con- 
tention, but  it  is  inconsistent  with  the  writing  itself,  which  expressly  stipu- 
lates that  the  1500  is  in  part  payment  of  a  half  interest  in  the  drug  store, 
and  where  parties  have  put  their  contract  in  writing,  the  written  memorial 
is  the  best  evidence  of  the  contract.  The  rule  is  that  the  chancellor's  judg- 
ment on  the  facts  will  not  be  disturbed  where,  on  the  whole  case,  the  court 
is  left  in  doubt  as  to  the  truth,  and  under  this  rule  the  judgment  complained 
of,  under  the  evidence,  can  not  be  disturbed.  On  the  whole  record  the^ 
amount  adjudged  against  Lyle  is  as  much  as  the  proof  warrants. 

Judgment  affirmed  on  the  original  and  on  the  cross  appeal. 


COMMONWEALTH  v.  YARNELL. 
(Piled  May  7.  1902— Not  to  be  reported.) 

1.  Criminal  law— Assault  with  deadly  weapon— An  indictment  charging 
that  the  defendant  feloniously  struck  one  with  a  bottle,  "which  was  then 
and  there  a  deadly  weapon,"  charged  a  public  offense,  as  a  bottle  may  be  a 
deadly  weapon  within  the  meaning  of  section  1166  of  the  Kentucky  Statutes. 

2.  Assault  and  battery— Such  indictment  does  not  charge  more  than  one 
offense,  and  if  it  should  turn  out  that  the  bottle  was  not  a  deadly  weapon, 
the  defendant  might  still  be  found  guilty  of  assault  and  battery. 

Clifton  J.  Pratt  for  appellant. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

This  is  an  appeal  from  a  judgment  of  the  Mason  Circuit  Court  sustaining 
a  demurrer  to  the  indictment  and  dismissing  the  latter.  The  only  question 
for  decision  is  as  to  the  sufficiency  of  the  indictment,  which  reads  as  follows: 
*'The  grand  jury  of  Mason  county,  in  the  name  and  by  the  authority  of  the 
Commonwealth  of  Kentucky,  accused  Wm.  Yarnell  of  the  crime  of  ma- 
liciously and  feloniously  striking  another  with  a  deadly  weapon,  with  an 
intention  to  kill,  committed  as  follows,  to  wit:  The  said  Wm.  Yarnell  on 
day  of  May,  1901,  and  on  other  days  before  and  since,  within  twelve 
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moDtbB  last  past,  and  before  the  finding  of  the  Indictment,  in  the  county 
aforeaaid,  d*.d  unlawfully,  willfully,  maliciously  and  feloniously  strike  Lucy 
Tbalober  with  a  bottle,  which  was  then  and  there  a  deadly  weapon,  and  by 
kicking  her,  with  an  intention  to  kill  her,  the  said  Lucy  Thatcher,  inflicting 
thereby  wounds  upon  her  head  and  body,  but  the  said  Lucy  Thatcher,  so 
itrack  and  kicked,  did  not  die  therefrom,  contrary  to  law  and  against  the 
peace  and  dignity  of  the  Commonwealth  of  Kentucky. " 

The  court  below  did  not  file  an  opinion  in  the  case,  oor  is  it  briefed  for 
appellee,  henoe  we  are  not  advised  as  to  the  reasons  for  the  judgment  ren- 
derHl.  It  seems  to  us  that  the  indictment  properly  charges  a  public  offense- 
denonnoed  by  the  statute.  It  may  be  that  the  court  below  was  of  the  opin- 
loD  that  tbo  bottle  mentioned  was  not  a  deadly  weapon  within  the  meaning 
of  section  1166,  Kentucky  Statutes.  It  will,  however,  be  seen  that  the  aver- 
ment Is  that  it  was  a  deadly  weapon,  and  this  court  is  not  authorized  to  say,. 
as  a  matter  of  law,  that  a  bottle  may  not  be  a  deadly  weapon. 

The  queation  of  what  Aiay  be  a  deadly  weapon  was  fully  considered  In  the- 
etOB  of  the  Commonwealth  v.  Duncan,  91  Ky.,  592.  In  that  case  it  will  be 
found  that  a  rook  might  be  a  deadly  weapon,  within  the  meaning  of  the  stat- 
oteiupra.  It  is  said  in  the  syllabus  that  "under  a  statute  punishing  one 
for  an  injury  with  a  deadly  weapon,  not  only  the  character  of  the  weapon 
aspd.  but  the  manner  of  its  use,  is  to  be  considered,  and  the  question  of 
whether  it  be  a  deadly  weapon  left  with  the  jury,  unless  its  deadly  character 
be  beyond  question."  For  further  discussion  of  this  question  see  Wilson  v. 
Commonwealth,  8  Bush,  106;  Philpot  v.  Commonwealth,  86  Ky.,  596;  Com. 
monwealth  v.  Branham,  8  Bush,  887;  Evans  v.  Commonwealth.  11  Ky. 
Law  Rep.,  551;  Biggs  v.  Commonwealth,  17  Ky.  Law  Bep.,  1015,  and  Moore 
V.  Commonwealth,    18  Ky.  Law  Rep.,  129. 

We  are  not  of  opinion  that  there  was  more  than  one  oiTenee  charged  in  the 
Indictment.  If  it  shall  turn  out  that  the  bottle  was  not  a  deadly  weapon, 
the  defendant  might  still  be  found  guilty  of  assault  and  battery.  (Nelson 
V.  Commonwealth,  84  Ky. ,  585.  > 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  and  for  proceedings  consistent  here- 
with. 


TICHENOB  V.  OWENSBORO  SAVINGS  BANK  AND  TRUST  CO. 

(Filed  May  8,  1902.) 

Bills  and  notes— Estoppel— Purchase  induced  by  representation  of  payor— 
Ooe  who,  by  his  representation  that  he  has  no  defense  to  make  against  a 
note  executed  by  him  for  the  purchase  price  of  certain  land,  induced  another 
to  pDrohase  said  note,  is  estopped  as  against  such  assignee  to  plead  a  shortage, 
although  at  the  time  he  made  the  representation  he  was  ignorant  of  the 
shortage. 

Sweeney.  Ellis  &  Sweeney  for  appellant. 

Miller  &  Todd  for  appellee. 

Appeal  from  Daviess  Circuit  Court.  ^ 

vol.  24—10 
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Opinion  of  the  court  by  Judge  White. 

TThe  appellant,  M.  B.  Tiobenor,  purobased  a  tract  of  land  in  Daviess  county 
Kit  Willtam  Lostutter,  on  January  25,  1898,  at  the  price  of  |8,760,  part  of 
^hiob  was  cash,  part  in  the  assumption  by  appellant  of  certain  liens  on  the 
land,  and  the  balance  to  be  paid  was  evidenced  by  notes.  The  deed  recites 
that  there  was  169  acres  in  the  farm.  The  note  last  due,  for  $2,219,  was  paya- 
ble on  February  1,  1896,  and  was  sold  and  asslKued  to  appellee,  Owensboro 
Savings  Bank  and  Trust  Co.,  in  January,  1894,  for  value.  To  collect  this 
note  this  action  was  instituted  and  to  enforce  the  lien  on  the  land.  Appel- 
lant pleaded  by  way  of  defense  that  his  purchase  of  the  land  was  at  the  price 
-of  $55  per  acre,  and  that  by  actual  survey  it  had  been  ascertained  there  was 
only  13H  acres,  and  for  the  loss  in  acreage,  twenty- three  acres  at  $66  per  acre, 
he  pleaded  a  set-off  and  counteralaim.  In  reply  to  this  plea  it  is  denied  that 
the  purchase  was  by  the  acre,  and  it  was  denied  that  appellant  was  entitled 
to  any  deduction  for  the  loss  of  twenty-three  acres. 

In  a  separate  paragraph  it  is  pleaded  that  before  the  purchase  of  the  note 
by  appellee  of  Lostutter  the  cashier  of  appellee  bank  asked  appellant  con- 
cerning the  note,  and  whether  he  had  any  defense  to  make  thereto,  or  as  to 
«ny  part  thereof,  and  was  informed  by  appellant  that  he  had  no  defense,  but 
that  the  note  would  be  paid  without  discount  or  offset,  and  that  on  the  faith 
-of  these  statements  by  appellant  and  of  the  assurances  given  the  note  was 
purchased.  It  was,  therefore,  pleaded  that  appellant  was  estopped  to  plead 
a  set  off  by  way  of  diminution  in  the  land.  Appellant  denied  this  replica- 
tion, pleading  estoppel.  The  issues  thus  presented  are,  in  the  order  of  their 
Importance,  first,  did  appellant  make  the  representations  to  appellee's  cashier 
t)efore  the  purchase  of  the  note  by  appellee  that  there  was  no  defense  to  the 
note,  and  same  would  be  paid  without  discount?  second,  did  appellant  pur- 
chase by  the  acre? 

Appellant  contends  that  on  the  first  above  proposition,  if  the  court  should 
conclude  the  alleged  representations  were  made,  still  he  would  not  be  es- 
topped, because  the  fact  that  he  had  a  defense  by  reason  of  the  loss  of  twenty- 
three  acres  was  at  that  time  unknown  to  him,  therefore,  no  fraud  was  com- 
mitted, he  not  knowing  the  truth.  The  court  below  concluded  that  appellant 
made  the  statements  to  appellee's  cashier  before  the  purchase,  and  then  held 
that  this  would  estop  him  to  plead  the  loss  in  the  land  whether  be  then  knew 
It  or  not,  and  accordingly  gave  Judgment  for  the  full  amount  of  the  note  and 
dismissed  the  set-off  and  counterclaim,  hence  this  appeal.  We  are  of  opinion, 
from  a  careful  reading  of  the  testimony,  that  appellant  assured  the  cashier 
of  appellee,  before  the  purchase  of  the  note  from  Lostutter,  that  he  had  no 
defense,  and  the  same  would  be  paid.  The  proof  also  shows  that  at  the  time 
of  such  statements  by  appellant  he  did  not  know  that  his  boundary  contained 
only  136  acres,  instead  of  159  acrea,  as  his  deed  from  Lostutter  recites.  8o 
the  question  presented  is,  is  appellant  estopped  from  pleading  a  defense  be 
did  not  know  of  at  the  time  he  said  he  had  no  defense,  which  was  about  a 
year  after  his  purchase. 

This  direct  question  was  presented  In  the  case  of  Smith  v.  Stone,  17  B.  M. . 
170.  and  the  court  said:  "If  the  maker  of  the  note  did  not  then  know  the 
condition  of  the  property  for  which  the  note  was  executed,  he  should  have 
flo  stated,  and  not  have  misled  the  assignee  by  an  unqualified  statement  of 
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the  Roodcieu  of  the  debt.  His  igooranoe  of  the  faot  that  the  coDSideration 
had  fallod  will  not  relieve  him  from  the  attitude  be  has  placed  himself  in. 
His  waBt  of  information  on  the  subject  would  have  furnished  him  with  a 
«ood  /easoD  for  expressing  n  doubt  as  to  the  validity  of  the  note,  but  oer- 
uioiy  it  did  not  justify  him  in  stating,  as  he  did,  that  the  debt  was  good, 
and  would  be  punctually  paid.  As  between  him  and  the  assignee  every 
principle  of  justice  requires  that  the  loss,  if  there  be  one,  shall  devolve  upon 
bim,  and  not  upon  the  assignee.  He  has,  by  bis  conduct,  extinguished  that 
«qol(y  against  the  payment  of  the  note  which  might  otherwise  have  followed 
It  into  the  hands  of  the  assignee.  By  inducing  an  innocent  assignee  to  part 
with  his  property  in  the  purchase  of  a  note  the  maker  thereof,  so  far  as  the 
assignee  is  concerned,  waives  every  equity,  unknown  as  well  as  known,  that 
he  has  against  its  payment." 

That  opinion  has  never  been  overruled  or  questioned,  and  is  decisive  of 
this  case.  The  unqualified  assurance  of  payment  made  by  appellant  before 
the  purchase  estops  him  from  pleading  anything  that  then  existed,  whether 
known  or  unknown,  as  a  defense  to  the  note  in  the  bands  of  the  party  to 
vhcm  the  representations  were  made.  (BlUington  v.  MoGalpin,  22  Ky.  Law 
Hep.,  22«.) 

We  are  referred  to  a  manuscript  opinion  of  this  court  by  Pryor,  J.,  ren- 
dered October  87.  IfiSl,  in  the  case  of  Dean,  &c.  v.  Skinner's  Adm'r,  &o., 
whore  it  was  held  that  an  acknowledgment  by  Wilson  that  he  had  executed 
a  note  to  Tanner,  and  that  it  would  be  paid  when  due,  would  not  estop  Wil- 
son from  pleading  by  way  of  set-off  a  payment  by  him  of  a  prior  lien  on  the 
land  for  which  the  note  was  given.  The  court  says  that  this  statement  by 
Wilson  was  but  an  acknowledgment  of  the  genuineness  of  the  obligation, 
and  did  not  preclude  him  from  pleading  any  equitable  defense  he  might 
have  against  the  note.  In  other  words,  the  court  there  held  that  the  state- 
meot  by  the  payor  was  no  more  than  the  note  itself  showed,  if  it  was  genu- 
ine. There  is  a  reference  in  the  opinion  to  the  fact  that  there  is  no  statement 
by  the  payor,  Wilson,  that  there  were  no  offsets  or  defenses  to  the  note  and 
that  omission  appears  to  be  of  importance.  Here  it  appears  that  there  were 
assaranoee  made  by  appellant  that  there  was  no  defense  to  the  note,  but  that 
It  would  be  paid  without  offset  or  defense  when  due.  The  court's  attention 
wa«  called  to  the  case  of  Smith  v.  Stone  in  the  manuscript  opinion,  and  the 
ease  was  ably  presented  on  behalf  of  the  assignee,  Gaitskill,  by  an  ex-chief 
JDstioe  of  this  court,  and  we  can  not  presume  that  the  court  then  thought 
the  two  cases  in  conflict,  or  that  the  latter  was  intended  to  question  or  over- 
rale  the  former  opinion,' as  there  is  no  mention  of  the  case  in  17  B.  M.,  170, 
made  in  the  latter. 

The  difference  in  the  oases  lies  in  the  facts  as  to  what  the  payor  represented 
to  the  intending  purchaser.  There  is  no  doubt  but  that  this  court  would 
have  held  Wilson  estopped  to  plead  non  est  factum  by  bis  statements  in  the 
Baan  v.  Skinner  case,  but  that  question  was  not  presented.  However,  if 
there  be  a  conflict  between  the  two  cases  as  to  the  law  announced,  we  hold 
to  the  reported  case  in  17  B.  M.,  170,  Smith  v.  Stone,  as  being  the  correct 
statement  of  the  principle  of  equity.  Counsel  for  appellant  lays  stress  on 
the  fact,  as  he  contends  it  is,  that  this  note  was  deposited  with  appellee  as 
-bilateral  security  to  secure  loans  to  Lostutter.    We  are  of  opinion  from  the 
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proof  that  the  bank  porobased  tbe  Bote  outright,  and  It  is  the  abaolate  owzmT 
of  it  for  value,  and  that  the  inquiry  of  appellant  was  made  before,  and  witb 
a  view  to  this  purchase.  The  only  witnesses  who  pretend  to  know  anythlnip 
about  tbe  transactions  between  Lostutter  and  appellee  say  there  wasi^^pnr* 
chase  and  sale  and  give  the  amount  of  discount;  that  the  note  bad  before* 
tbe  assignment  been  deposited  as  collateral  can  not  affect  the  question. 
Finding  no  error  in  the  judgment  appealed  from  the  same  is  affirmed. 


ABBOTT  V.  COMMONWEALTH. 

(Filed  May  8.  1902-Not  to  be  reported.) 

Criminal  law— Evidence— Threats— The  length  of  time  before  tbe  commis- 
sion of  the  offense  that  threats  by  tbe  accused  against  the  deceased  were- 
made  does  not  affect  their  admissibility,  but  only  their  weight  witb  tb» 
Jury,  and  when  threats  were  uttered  by  the^ defendant,  that  if  tbe  deceased 
married  his  sister  be  would  kill  him,  and  be  did  upon  the  next  day  after- 
the  wedding  kill  him.  tbe  threats  were  admissible. 

John  D.  Carroll,  McCain  &  Terrell,  W.  F.  &  D.  H.  Peak  and  L.  F.  Zer- 
foos  for  appellant. 

Clifton  J.  Pratt  and  McKenzie  Todd  for  appellee. 

Appeal  from  Trimble  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  the  third  appeal  in  this  case.  The  facts  are  well  stated  in  tbe  first- 
opinion  (81  Kj.  Law  Rep.,  1872.)  The  second  opinion  is  found  in  28  Ky.  Law 
Rep.,  226.  On  the  third  trial  appellant  was  convicted  of  murder,  and  bis^ 
punishment  fixed  at  confinement  in  the  penitentiary  for  life.  The  reasons- 
assigned  for  a  new  trial  in  the  court  below,  and  the  only  alleged  errors- 
argued  in  this  court,  are  in  the  admission  of  testimony  over  appellant's  ob- 
jection. Tbe  killing  occurred  April  17,  1899,  and  over  appellant's  objection 
tbe  Commonwealth  was  permitted  to  prove  that  in  the  spring  of  1898  appel- 
lant had  quarreled  with  deceased,  and  had  threatened  to  kill  him  if  deceased 
married  appellant's  sister.  The  objection  to  this  proof  was  that  it  was  too- 
remote  in  time  from  the  killing,  and  was  incompetent,  it  appearing  that 
after  this  threat  appellant  and  deceased  were  apparently  friendly.  The  ma- 
teriality of  this  proof,  and  its  damaging  effect  to  appellant,  is  apparent  wheu 
it  is  remembered  that  the  killing  occurred  the  day  after  deceased  and  appel- 
lant's sister  were  married. 

While  it  appears  that  under  the  circumstances  then  existing  appellant  de- 
sired the  marriage  between  deceased  and  appellant's  sister,  yet  without  legaL 
excuse,  on  the  next  day,  appellant  shot  and  killed  deceased.  It  is  argued 
that  the  jury  might  well  have  concluded,  and  probably  did  so  conclude, 
that  the  killing  was  the  result  of  this  malice  of  long  standing,  and.  there- 
fore, the  competency  of  this  testimony  is  of  vital  importance,  and  if  incom- 
petent, it  was  highly  prejudicial  to  appellant's  rights.  We  fully  reoognise 
the  importance  of  the  testimony,  and  its  damaging  effect  on  appellant  when 
the  jury  came  to  determine  tbe  degree  of  the  homicide.  This  testimony  bad 
not  been  introduced  on  either  the  former  trials  of  appellant.     There  appears. 
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'^>  be  no  opioioo  of  this  ooart  on  the  question  of  time  within  whiob  tbxefttg 
"were  made  may  be  proren,  or  beyond  which  threats  may  not  be  proven. 

In  the  oases  of  Nlohois,  11  Bosh,  676;  Smith,  9  Ey.  Law  Rep.,  216;  Gray- 
son, 18  Ky.  Law  Bap.,  206,  and  Tattle,  17  Ky.  Law  Rep..  1189,  the  qnestion 
of  the  admissibility  of  threats  was  presented,  bnt  the  direot  question  as  to  the 
nmotsmes  from  the  killing  was  not  presented,  nor  directly  passed  on,  by  the 
eoart.  The  oourt  in  the  Qrayson  oase'*«aid,  in  speaking  of  threats  of  de- 
oeased:  "The  threats  made  a  year  previously  might  possibly  be  oonsidered 
too  remote."  The  threats  there  were  no^  oonditional  upon  the  happening  of 
tome  event,  as  is  here  the  marriage  of  deceased  to  appellant's  sister.  So  that 
the  expression  there  used  by  the  oourt  is  not  in  point  here.  In  the  Nichols 
case  the  court,  speaking  of  proof  of  previous  threats  by  accused,  said: 
'^' These  facts  were  admissible  for  the  double  purpose  of  proving  malice  and 
to  identify  the  prisoner  as  the  person  who  killed  the  deceased."  There  was 
no  question  of  identity  of  the  person  who  did  the  killing  made  in  this  case. 
Appellant  admitted  the  killing.  The  only  questions  presented  were  malice 
-and  appellant's  mental  condition,  as  to  accountability.  It  is  well  settled  that 
preriout  threats  made  by  an  accused  against  the  deceased  is  admissible  for 
the  purpose  of  showing  malice  on  the  part  of  accused'  at.the  time  of  the  kill- 
log.  By  the  very  nature  of  things  there  can  be  no  fixed,  definite  limit  of 
time  within  which  such  threats  bad  been  made,  to  determine  their  com- 
petenoy  and  admissibility. 

In  our  opinion  the  time  when  the  threats  proven  were  made  must  go  to 
the  weight  of  such  testimony,  to  be  determined  by  the  jury,  rather  than  to 
the  competency  of  the  evidence  itself.  The  jury  hearing  all  the  facts  as  to 
the  threats,  the  time,  as  well  as  whether  they  were  conditional,  and  also 
whether  the  parties  had,  since  such  threats,  been  on  friendly  terms,  can  de' 
lermine  the  weight  to  be  given  such  facts  as  to  showing  malice,  just  as  they 
most  determine  the  weight  of  all  other  evidence  presented.  Malice  has  been 
defined  to  be  '*that  state  of  mind  which  prompts  a  conscious  violation  of  the 
law  to  the  prejudice  of  another."  (2  Bouv.,  296.)  Threats  of  violence  to  a 
penoD  is  the  expression  of  that  state  of  mind.  It  Is  well  known  that  a  por- 
pote  or  intention  to  do  harm  may  exist  for  a  long  period  of  time,  and  to 
show  ttnt  such  purpose  eztsted  the  threats  made  are  admissible  in  evidence. 
To  show  that  such  threats  were  made  a  week,  month  or  year  prior  to  the  act 
dooe,  is  to  present  to  the  jury  evidence  of  malice.  If  we  could  say  that  a 
threat  made  a  year  before  the  act  is  done  is  too  remote,  it  would  be  on  the 
idea  that  the  person  making  the  threat  had  changed  his  mind  on  the  sub- 
ject. In  fact  this  may  or  may  not  be  the  case.  It  might  be  that  the  inten- 
tion to  kill  never  existed  in  fact,  or  that  the  person  changed  bis  intention 
after  making  the  threat,  and  yet  did  the  very  thing  threatened.  This,  we 
ny,  might  be  true  in  any  case,  no  inatfter  how  recent  the  threat.  Yet  this 
would  not  alTect  the  competency  of  thli  evidence.  These  facta  are  in  all  cases 
submitted  to  the  jury  to  weigh  and  determine  as  in  their  judgment  is  right. 
It  may  or  not  have  weight  as  the  surrounding  circumstances  impress  them- 
islyes  on  the  jury.  There  can  be  no  question  as  to  competency,  as  the  time 
of  the  threats  go  to  the  weight  to  be  given  by  the  jury.    (Redd  v.  State,  68 

Ala.,  492;  State  v.  Hoyt,  46:Conn.,  880;  Everett  v.  State,  62  Ga.,  66;  Jefferd 
T.  People,  6  Park  Cr.  Gases  (N.  Y.),  522.) 
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This  Is  the  only  ruling  of  the  trial  court  complained  of. 

Finding  no  error  in  the  judgment  of  conviction  the  same  is  affirmed. 


SCHROER,  BY,  &c.  v.  CENTRAL  KENTUCKY  ASYLUM  FOR  THK 

INSANE. 
.1  "^ 

(Flled^Iay  8,  1002.) 

1.  Lunatics— Pauper  patient— Finding  of  jury— The  verdict  at  the  in- 
quest, in  so  far  as  it  relate^  to  the  property  of  the  lunatic,  is  in  no  sense  an 
adjudication  between  the  lunatic  and  the  State  except  in  so  far  as  it  requires, 
his  admission  into  the  asylum. 

9.  Board  of  patient— Constitutionality  of  statute— Section  257  of  the  Ken- 
tucky Statutes,  which  authorizes  the  commissioners  of  the  asylum  to  recover- 
the  amount  of  board  which  a  pauper  patient  has  bad,  who  subsequently- 
oomes  into  the  possession  of  an  estate,  at  the  rate  of  1200  per  year,  the  com- 
missioners being  authorized  to  charge  board  for  pay  patients  at  the  rate- 
of  $150  per  year,  is  in  violation  of  subsection  6  of  section  50  of  the  Constitu- 
tion, which  forbids  special  legislation  to  afFect  the  estates  of  persons  under- 
disabllities,  in  so  far  as  the  additional  $60  is  an  arbitrary  disorlminatiOD 
against  them. 

8.  Limitation— The  right  of  action  created  by  section  261  of  the  Kentucky 
Statutes  is  upon  a  liability  created  by  statute,  and  must  be  brought  wlthlzk 
five  years  after  the  accrual  of  the  right  of  action  under  section  2515  of  the^ 
Kentucky  Statutes. 

Geo.  L.  Everbaoh  and  A.  L.  Dembltz  for  appellants. 

Holt  &  Alexander  and  A.J.  Carroll  for  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Chancery  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

In  March,  1880,  Joseph  Schroer  was  committed  to  the  Central  Kentucky- 
Asylum  as  a  pauper  patient,  and  has  remained  there  since  that  date  without 
any  payment  being  made  for  his  board  and'  ^are.  In  January,  1890,  hla 
mother  died  Intestate,  leaving  a  l^t  in  Louisville  valued  at  from  $3,000  to 
$4,000.  in  which  appellant  inherited  a  one-third' interest,  subject  to  an  estate 
by  the  curtesy  in  J.  B.  Schroer,  his  father.  J.  B.  Schroer  died  in  Septem- 
ber, 1897,  leaving  an  estate  of  some  $8,000  or  $10,000,  which  he  devised  equally 
to  his  three  children.  The  will  was  probated  in  October,  1807,  and  in  April,. 
lOCO,  the  asylum  brought  this  action,  under  section  257  of  tbe  Kentucky 
Statutes,  to  subject  this  after-acquired  property  of  Joseph  Schroer  to  the 
payment  of  his  board  for  eleven  years. 

The  defenses  presented  by  the  coraniittee  of  the  lunatic  are: 

1st.  That  by  the  judfi^iient  committing  him  he  was  adjudged  a  pauper; 
that  that  judgment  Is  in  full  force,  and  tbe  asylum  and  the  State  are  bound 
thereby,  and  can  not  collect  board  from  his  estate. 

2d.  That  if  his  estate  is  liable,  it  is  at  tbe  rate  of  $150  per  year,  and  not  at 
the  rate  of  $200,  as  claimed  in  the  petition. 

8d.  That  all  claim  for  the  years  prior  to  1895  is  barred  by  the  statute  of 
limitation. 

The  finding  of  the  jury  before  whom  the  inquest  was  tried  was.  that  tho- 
lunatic  owned  no  estate  of  any  kind.    Section  2158,  Kentucky  Statutes,  re- 
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qniies  the  jury  to  find  what  estate,  and  the  value  thereof,  the  lunatio  owns,. 
Id  poneMlon,  reversion  or  remainder;  whether  his  parents  are  alive,  and 
whether  they  have  estate  soffiolent  to  support  the  person  under  trial.  By 
notion  9161  the  judge  who  presides  at  the  inquest  is  required  to  endeavor  to> 
Bsoertain  and  draw  up  a  brief  history  of  the  patient's  oase,  which  is  sent  to 
the  asylum  to  which  the  lunatio  is  committed.  The  superintendent  of  the- 
uylum  oan  not  receive  the  lunatic  as  a  patient  without  pay  in  the  absence 
of  the  judgment  and  the  history  of  the  oase.  (Section  256. )  By  section  2oft 
it  is  provided  that  the  finding  of  the  jury  as  to  whether  the  lunatio  cornea 
within  the  statutory  definition  of  a  pauper,  so  as  to  entitle  him  to  be  received 
without  payment  in  advance,  "shall  be  binding  upon  the  superintondent. ' ^ 
This,  we  think,  means  only  that  upon  such  finding  the  superintendent  ia 
nqaired  to  receive  the  patient  without  payment  in  advance.  An  ezamina- 
tioo  of  these  statutes,  and  of  others,  indicates  that  they  are  all  regulationa 
for  the  purpose  of  protecting  the  8tato  against  imposition.  They  are  in- 
tended to  prevent  persons  who  are  not  lunatics,  or  persons  who,  though 
looatlos,  have  suffioient  property  for  their  support,  being  supported  at  the* 
expense  of  the  State.  This  inquest,  in  so  far  as  it  relates  to  the  property  of 
the  lunatic,  is  in  no  sense  an  adjudication  between  the  lunatic  and  the  State, 
except  in  so  far  as  it  requires  his  admission  into  the  asylum.  This  view, 
which  is  the  one  taken  by  the  learned  chancellor  below,  is  further  strength- 
ened by  section  S57,  which  seems  to  have  been  drawn  to  cover  just  such  cases 
fts  the  one  at  bar. 

Section  257,  under  which  this  suit  is  brought,  is  as  follows:  '*Wher& 
patients,  who  have  been  or  may  be  supported  in  either  of  said  asylums,  have 
or  acquire  estate  which  can  bo  subjected  to  debt,  the  board  of  commissionera 
of  such  asylum,  when  reliably  informed  of  the  tact,  is  authorized  and 
directed  in  every  such  case  to  sue  for,  in  the  name  of  the  asylum,  and  recover 
the  amount  of  such  patient's  board,  at  the  rate  of  1200  per  year,  or  so  much 
thereof  as  such  estate  will  suffice  to  pay  for  the  time  they  shall  have  been 
respectively  kept  and  maintained  therein,  and  not  otherwise  paid  for,  and 
b7  proper  proceedings  to  subject  their  estates,  respectively,  to  the  payment 
thereof;  and  when  the  husband,  wife,  or  parent  of  such  patient,  who  has 
heea  or  may  be  supported  in  either  asylum,  shall  have  estate  suffioient  for 
the  support  of  such  patient,  in  addition  to  the  support  of  any  others  who 
may  be  dependent  on  such  husband  or  parent,  in  like  manner  to  sue  and  re- 
cover from  such  husband  the  amount  of  his  wife's  board,  and  from  such 
pareat  the  amount  of  his  or  her  child's  board,  at  the  rate  aforesaid,  for  tho 
time  they  shall  have  been  respectively  supported  by  such  asylum.  The  net 
snm  realized  in  such  suit  shall  be  paid  over  to  the  State  auditor,  who  shall 
eoTer  into  the  public  treasury.  In  case  of  failure  of  suits  the  expenses, 
therefor  shall  be  certified  by  the  superintendent  to  the  State  auditor,  who- 
shall  provide  for  its  payment  out  of  the  State  treasury. " 

By  section  251  the  commissioners  are  authorized  to  "charge  for  board  o£ 
paying  patients  the  same  as  is  allowed  by  the  State  for  pauper  patients,'* 
which,  by  section  268,  is  1150  per  year.  And  it  is  also  provided  that  "tha 
soperintendent  may  provide  special  comforts  for  paying  patients  at  an  addi« 
ilonal  rate,  not  to  exceed  $5  per  week,  if  such  are  contracted  for  by  theix> 
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ooxDmitteea. "    Thiq  latter  provisioD  being  a  matter  purely  of  oontraot,  does 
not  seem  to  us  to  shed  mnob  ligbt  upon  the  oonstmctlon  of  section  867. 

On  behalf  of  appellant  It  Is  maintained  that  the  State  baVing  provided 
9160  per  year  tor  the  support  of  each  pauper  patient,  with  a  provision  for  oov- 
ering  back  into  the  treasury  any  surplus  net  needed,  that  rate  must  be  oon* 
sidered  as  ample  to  defray  the  cost.  But  by  section  S67  the  commissioners 
are  directed  to  sue  for  the  patient's  board  at  the  rate  of  $200  per  year,  where 
patients  who  have  been,  or  may  be,  supported  in  the  asylums,  have,  or  sbal^ 
acquire,  estate  which  can  be  subjected  to  debt.  According  to  the  strict  letter 
of  this  statute,  it  does  not  permit  the  acceptance  by  the  asylum  authorities 
of  the  board  of  patients  at  the  rate  authori^sed  to  be  taken  from  pay  patients, 
even  though  the  committee,  immediately  upon  the  estate  being  acquired, 
should  make  tender  of  payment  at  such  rate. 

It  is  insisted  that  the  additional  S60  per  annum  is  either  an  arbitrary 
exaction  from  a  particular  class  of  litigants,  or  a  penalty  or  excessive  attor- 
ney's fee  charged  against  an  unsuocessful  litigant.  On  the  other  hand,  it  iS 
contended  for  appellee  that  the  statute  provides  a  proper  and  reasonable 
olassifloation  of  patients;  that  the  State  makes  no  charge,  whatever,  against 
a  pauper  patient,  bat  divides  pay  patients  into  two  classes,  those  who  are 
admitted  as  such  and  those  who  are  admitted  as  pauper  patients,  but  who 
are  either  improperly  so  admitted  or  subsequently  become  possessed  of  prop- 
erty sufficient  for  their  support. 

We  do  not  think  this  classification  can  be  sustained.  There  is  no  ques- 
tion here  of  the  State*s  right  and  power  to  gratuitously  support  its  pauper 
patients.  Nor  is  it  a  question  of  its  power  to  fix  or  alter  the  rate  at  which 
it  will  receive  pay  patients  in  its  asylums.  It  is  a  question  of  whether  it 
has  the  power  to  fix  one  rate  for  pay-patients  who  are  admitted  as  such,  and 
to  increase  that  rate  88^^  per  cent,  for  patients  who  are  admitted  as  paupers, 
but  subsequently  become  able  to  pay.  The  distinction  seems  to  us  an 
arbitrary  one,  not  justifiable  by  the  fact  that  in  the  one  case  the  payment  Is 
in  advance  and  in  the  other  at  the  end  of  a  law  suit.  Interest  and  costs  are 
allowed  to  equalize  that  difference,  and  the  statute  can  not  exact  a  penalty 
in  addition.  It  is  a  purely  arbitrary  discrimination,  without  any  proiier  or 
reasonable  relation  to  the  object  sought  to  be  accomplished.  It  is,  moreover, 
peculiarly  obnoxious,  in  that  it  discriminates  against  a  class  of  unfortunates 
who  hove  nothing  to  do  with  the  action  for  which  their  estates  are  made 
responsible,  but  are  unable  to  take  any  steps  for  their  own  protection,  and 
whom  the  law  does  not  hold  responsible  for  their  own  acts.  We  are  of  opin- 
ion that  the  statute,  in  su  far  as  it  authorizes  the  recovery  of  a  greater  sum 
from  the  estates  of  lunatics  under  the  circumstances  disclosed  in  this  case 
than  that  authorized  to  be  exacted,  from  the  estates  of  those  who  are  ad- 
mitted as  pay  patients,  even  if  not  a  penalty,  is  in  conflict  with  subsection 
6  of  section  69  of  the  Constitution,  which  forbids  special  legislation  to  affect 
the  estate  of  decedents,  infants  or  other  persons  under  disabilities. 

Nor  do  we  think  that  the  discrimination  complained  of  is  justifiable  as  a 
proper  exercise  of  the  police  power  of  the  State,  for  while  the  State  has  tbe 
right,  for  the  good  of  society,  to  deprive  a  lunatic  of  his  liberty,  to  appro 
priate  his  property  for  his  support,  and  to  contract  for  his  support  because 
of  his  incapacity  to  contract  for  himself,  it  can  not  impose  a  teoney  penalty 
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'opon  him  beoaase  of  his  Insanity,  or  beoanse  of  acts  for  the  doing  of  whiob 
the  lanatio  is  not  legally  responsible.  It  seems  conceded  that  the  statute  of 
limitation  (section  8616,  Kentucky  Statutes)  applies  to  suits  brought  under 
SMstion  867,  before  quoted.  Thellmitartlon  statute  provldesthat :  *'An  action 
upon  a  liability  created  by  statute,  when  no  other  time  is  fixed  by  the  statute 
«nating  the  liability,  «  *  *  shall  be  commenced  within  five  years  next 
after  the  oauae  of  action  accrued/' 

The  question  to  be  considered  is«  when  did  the  cause  of  action  accrue  to 
the  commissioners f  Such  proceadings,  under  section  967,  in  Central  Asy- 
4ain  T.  Penlck,  10  Ky.  Law  Rep.,  1688,  were  held  to  be  essentially  proceed- 
ings In  rem,  to  reach  the  estate  of  the  lunatic,  and  subject  so  much  of  it  as 
might  be  sufficient  to  pay  the  board  acnount.  This  being  so,  the  cause  of 
-action  did  not  accrue  until  the  patient  acquired  property  which  could  be 
sobject<>d  to  debt,  under  the  statutes  relating  to  the  support  of  insane 
IMtients.  and  the  board  of  commissioners  are**  reliably  informed  of  the  fact." 

On  behalf  of  the  asylum  it  is  contended  that  as  all  the  parties  labored 
under  the  mistake  that  the  property,  an  interest  in  which  the  lunatic  in* 
herited  from  his  mother  in  1890,  belonged  to  his  father,  and  the  property 
was  no  assessed,  the  cause  of  action  did  not  accrue  until  the  commissioners 
discovered  that  the  lunatic  had  an  interest  in  the  lot.  The  learned  chancel- 
lor held,  and  we  think  correctly,  that  the  mistake  could  not  stop  the  run- 
ning of  the  statute,  and  that  the  commissioners  of  the  asylum  must  be  deemed 
t3  have  had  reliable  information  of  the  lunatic's  title  to  the  property  derived 
trom  bill  mother's  estate  from  the  time  when  the  title  was  of  record,  because 
then  knowledge  of  the  fact  could  be  imputed  to  them,  by  reason  of  their  op- 
portunity to  discover  it. 

But  the  chancellor  held,  and  it  is  contended  here,  that  the  statute  barred 
only  the  right  of  the  commissioners  to  subject  the  estate  derived  by  the  luna- 
Mt  trom  his  mother  in  1800,  and  did  not  affect  their  right  to  recover  the  en- 
tire claim  out  of  the  estate  obtained  from  his  father  in  1807;  and  that  the 
ttoM  of  action  as  to  that  property  accrued  only  upon  the  father's  death. 
"We  are  unable  to  concur  in  this  contention.  Assuming  that  the  proceeding 
U  in  rem,  it  is  nevertheless  a  proceeding  against  the  estate  of  the  lunatic, 
not  against  the  individual  items  which  go  to  make  up  that  estate.  The 
cause  of  action  of  the  asylum  accrued  upon  the  acquisition  of  property  which 
coqM  be  subjected  to  debt,  and  the  statutory  period  of  limitation  then  began 
to  ran  against  the  asylum's  cause  of  action,  its  right  to  subject  the  lunatic's 
estate  to  the  payment  of  its  claim,  at  least  to  the  extent  of  the  property  then 
•oqolred.  When  that  period  expired  the  right  of  action  was  gone.  The 
right  of  action  against  the  estate  of  the  lunatic  being  once  gone,  it  can  not 
bif  revived  merely  because  there  is  a  subsequent  addition  to  the  estate.  It  is 
fiiggested  that  the  income  only  of  the  patient's  estate  should  be  subjected  to 
the  payment  of  his  board.  It  would  seem  proper  in  oases  where  it  might  be 
done  without  undue  delay  to  provide  for  the  payment  of  such  claims  out  of 
tlie  income  of  the  estate,  and  conserve  the  corpus  of  the  estate  so  as  to  pro- 
vide for  his  future  support.  It  would  seem  probable  that  in  this  case  the 
payment  of  the  judgment  may  properly  be  thus  provided  for,  and  if  so  the 
■clianceilor  should  so  provide. 

l^or  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
dlreetions  to  enter  a  judgment  in  accordance  with  thie  opinion. 
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SHACKELFORD.  CLERK  v.  PHILLIPS. 
(Filed  January  29,  1902.) 

1.  Fee  bill— iDJuDotioD— Jurisdiotion— The  oiroult  court  of  the  oouDtj  Id 
which  a  fee  bill  of  the  appellate  clerk  Is  sought  to  be  levied  has  jurisdiction 
upon  flliuK  of  an  equity  suit  to  enjoin  the  sale  of  the  property  levied    upon. 

2.  Appeals— Jurisdiction— A  judgment  enjoining  a  sale  under  distreRS  by 
virtue  of  a  fee  bill  is  not  a  judgment  for  the  recovery  of  money  or  personal 
property  within  the  meaning  of  section  960,  Kentucky  statutes,  and  the  ap- 
pellate court  has  jurisdiction  of  an  appeal  /rom  such  judgment,  although  the- 
fee  bill  is  less  than  S200. 

S.  Clerk's  fee  for  loan  of  transcript— The  clerk  of  the  Court  of  Appea]» 
has  the  right  to  charge  a  party  to  an  appeal  the  fee  for  a  copy  of  the  tran- 
script where  the  copy  was  not  made,  but  the  original  transcript  loaned  to 
such  party. 

Thompson  &  Spaulding  and  Hazelrigg  &  Chenault  for  appellant. 

John  McChord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuHelle. 

In  April,  1900,  appellant,  as  clerk  of  the  Court  of  Appeals,  Issued  a  fee  bill 
against  appellee  Phillips  for  fees  claimed  to  be  due  appellant,  amounting  ta 
$114.05,  on  the  appeal  of  Busebia  Q.  Phillips  v.  B.  A.  Burton.  Before  the  fee 
bill  was  placed  in  the  hands  of  the  sheriff  appellee  paid  the  clerk  all  of  th» 
bill  except  the  item  of  $105. SO,  charged  for  copy  of  transcript  conceded  not  to 
have  been  made  by  the  clerk,  the  actual  service  being  a  loan  of  the  original 
transcript  to  counsel  for  appellee,  who  was  appellant  in  that  case.  The 
sheri/T  of  Marion  county,  under  the  direction  of  the  clerk,  levied  the  fee  bill 
upon  Mrs.  Phillips'  horse  and  buggy,  whereupon  she  and  her  husband 
brought  suit  in  the  Marion  Circuit  Court  to  enjoin  Shackelford  and  the 
sherifT  from  proceeding  to  a  sale  under  the  levy.  A  recovery  for  damagea 
was  also  sought.  Upon  final  hearing  the  trial  court  perpetuated  the  tem- 
porary injunction  which  had  been  granted. 

The  first  question  is  as  to  the  jurisdiction  of  the  Marion  Circuit  Court,  it 
being  argued  that  a  motion  to  dismiss  for  want  of  jurisdiction  should  have- 
been  sustained,  and  that  the  only  remedy  was  by  motion  before  this  court  to 
correct  the  fee-bill.  If  this  were  an  execution  for  costs,  a  suit  to  restrain  a 
levy  and  sale  under  it  would  be  prohibited  by  writ  from  this  court,  as  held 
in  Shackelford,  Clerk  V.  Patterson  23  Ky.  Law  Rep.,  316.  But  the  fee  bill 
in  this  case  has  none  of  the  elements  of  a  proceeding  under  a  judgment. 
The  officer  issuing  such  a  fee  bill  has.  by  statute,  the  right  to  the  extraor 
dinary  remedy  of  distress  to  enforce  its  collection;  but  in  granting  this  rem' 
edy  the  legislature  has  held  the  officer  to  extraordinary  accuracy,  and  li> 
section  1754,  Kentucky  Statutes,  et  seq..  has  provided  that  a  single  illegal 
charge  shall  render  the  whole. bill  void;  has  imposed  a  penalty  for  an  illegal 
or  double  charge;  has  made  such  charge  a  high  misdemeanor;  and  in  section 
1757  has  provided  for  an  action  for  damages  for  a  distress  made  by  virtue  of 
a  fee  bill,  "if  it  contains  any  illegal  or  improper  item,  or  an  item  for  whiob 
the  services  have  not  been  rendered,"  etc.  In  sections  1758  and  1759  a  sum- 
mary remedy  is  provided  by  application  to  the  circuit  judge,  without  pleads 
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loffs,  for  tbe  oorreciion  of  illegal  fee  bills  of  any  oflBoer,  and  for  an  order  ta 
■tar  prooeedini^  on  raoh  fee  bill  upon  tbe  presentation  to  tbe  Judge  of  a 
copy  of  tbe  fee  bill  containing  tbe  illegal  cbarge.  We  do  not  tbink  tbat  tbe 
Crant  of  power  to  tbe  circuit  judge  by  suob  summary  proceedings  to  stay 
prooeedings  under  tbe  distress  until  tbe  matter  is  determined  in  court  can. 
be  held  to  deprive  tbe  court  of  power,  upon  a  regular  suit  in  equity  to  en- 
join tbe  collection  of  sucb  a  fee  bill,  to  grant  relief  by  injunction. 

Tbe  next  question  is  as  to  tbe  jurisdiction  of  tbis  court  on  appeal,  it 
being  claimed  by  appellee  tbat  as  tbe  judgment  restrained  tbe  collection  of 
a  fee  bill  less  In  amount  tban  $200,  tbis  court  bas  no  jurisdiction.  Upon  tbia 
question  it  seems  to  us  we  bave  only  to  determine  wbetber  a  judgment  en- 
joining tbe  collection  of  a  fee  bill  is  a  judgment  for  tbe  recovery  of  money 
or  property.  If  not,  tbe  court  bas  jurisdiction,  for,  under  tbe  statute,  it  bas. 
appellate  jurisdiction  over  tbe  final  orders  and  judgments  of  all  courts  in 
all  otber  civil  cases  except  "appeals  from  a  judgment  for  tbe  recovery  of 
money  or  personal  property,  if  tbe  value  in  controversy  be  less  than  1200, "  etc. 
(Kentucky  Statutes,  section  960.)  In  Bx  Parte  Herrick,  78  Ky.,  24,  it  was; 
held  tbat  an  order  allowing  and  certifying  a  witness  claim  to  the  auditor 
for  payment  was  not  a  judgment  for  money  or  personal  property  withia 
meaning  of  the  statute,  and,  therefore,  that  an  appeal  lay  from  such  an 
order.  We  are  clearly  of  opinion  that  a  judgment  enjoining  a  sale  under 
distress  by  virtue  of  a  fee  bill  is  not  a  judgment  for  tbe  recovery  of  money 
or  personal  property  within  meaning  of  tbe  statute. 

There  remains  for  oonsideration  the  question  whether  the  charge  In  this, 
case  was  an  illegal  one.  It  is  urged  on  behalf  of  appellee  that  It  is  clearly 
forbidden  by  the  statute,  as  being  "an  item  for  which  the  services  hove  not. 
been  rendered,"  and  tbat  the  service  which  was  actually  rendered,  and 
compensation  for  which  is  sought  under  a  charge  for  copy  of  transcript,  viz., 
tbe  loan  of  the  original  transcript  from  tbe  office,  was  in  violation  of  the. 
clerk's  oath  of  office.  The  majority  of  tbe  court,  however,  are  of  opinion 
tbat.  whatever  might  have  been  their  view  upon  this  question  as  an  original- 
proposition,  the  opinion  of  Judge  Hlnes  in  Parrish  v.  Ferguson,  88  Ky..  18, 
and  tbe  opinion  of  Judge  Paynter  in  Minor  v.  Christie,  22  Ey.  Law  Rep., 
833,  are  conclusive  in  favor  of  the  clerk's  right  to  make  such  a  charge  for  the 
loan  of  the  original  transcript.  The  writer  does  not  concur  in  tbis  conclu- 
sion. 

For  tbe  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  dismiss  the  petition. 

Whole  court  sitting. 

The  court  delivered  the  following  response  to  petition  for  extension  of 
opinion  May  28,  1908 : 

AssDining  tbat  a  litigant,  in  person  or  by  counsel,  may  make  a  binding- 
contract  with  tbe  clerk  to  pay  the  fees  allowed  by  law  for  a  copy  of  the  recor(V 
as  compensation  for  the  loan  of  tbe  record,  it  follows  necessarily  tbat  such. 
coDtract  may  be  implied  from  tbe  conduct  of  the  parties,  and  is  to  be  im- 
plied when  counsel  familiar  with  the  custom  obtains  from  the  clerk  the» 
loan  of  the  record. 

The  petition  is  overruled. 
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FIDELITY  TRUST  AND  SAFETY  VAULT  CO.  v.  GARB.  Ac. 

LOUISVILLE  BANKING  CO.  v.  SAME. 

MUBBAY  ▼.  SAME. 

CARB,  &o.  V.  BOSS.  &o. 

(Filed  February  28,  1902— Not  to  be  reported.) 

1.  BlllB  aDd  Dotes— Estoppel— Where  certalQ  Don-negotlable  bonds  ezeoDted 
"tio  a  title  company  contained  a  reoital  tbat  tbey  were  secured  by  a  deed  of  trust, 
'suob  recital  showed  nothinK  except  what  the  law  itself  Implied,  viz.,  that  the 

mortgage  (called  a  deed  of  trust)  was  a  security  for  the  bonds,  and  contains 
nothing  to  indicate  a  purpose  on  the  part  of  the  maker  that  they  should  be 
sold  to  raise  money  for  her  use,  the  bonds  being  assignable  under  the  law, 
-and  such  maker  is  not  estopped  by  the  form  of  the  bonds  to  plead  that  she 
had  paid  the  bonds  to  the  payee  without  knowing  that  they  had  been  as- 
signed. 

2.  Agency— The  fact  that  such  maker  left  the  money  realized  upon  the 
bonds  in  thn  hands  of  the  payee  subject  to  her  orders  in  Improving  the  prop- 

-«rty  and  extinguishing  the  vendor's  lien  did  not  make  the  payee  her  agent. 

8.  Payment— When  the  purchaser  of  mortgaged  property  paid  the  purchase 
money  to  the  mortgagee,  who  deducted  therefrom  the  amount  of  the  mort- 
gage bonds  and  paid  the  balance  to  the  mortgagor,  there  was  a  payment  by 
such  mortgagor  of  the  bonds,  although  the  mortgagee  had  assigned  said 
bonds,  but  the  assignee  had  failed  to  endorse  the  assignment  upon  the  record 
as  provided  by  act  of  March  18,  1876. 

4.  Notice  to  agent— The  fact  that  the  purchaser  of  the  bonds,  before  pur- 
"chasing,  inquired  of  one  who  was  the  maker's  agent  in  the  improving  of 
the  mortgaged  property,  as  to  the  maker's  solvency,  was  not  notice  to  such 
maker  of  his  purpose  of  purchasing  the  bonds. 

6.  Substitution— When  the  maker  of  the  bonds  is  not  estopped  to  plead 
fiayment  of  the  bonds,  those  who  claim  under  her  are  in  an  equally  good 
positinu. 

Shackelford  Miller.  Thos.  W.  Bullitt  and  Barnett  &  Barnett  for  appel- 
lants. Fidelity  Trust  and  Safety  Vault  Co.  and  Louisville  Banking  Co. 

W.  W.  Thum,  Phelps  &  Thum,  W.  S.  Pryor  and  J.  T.  O'Neal  for  appel- 
lant Murray. 

Matt  O'Doherty  for  Blanche  and  Annie  Carr. 

Isaac  T.  Woodson  for  Jean  Ross. 

Appeals  from  JefFerson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

On  August  28,  1896,  Mrs.  KateS.  Murray,  desiring  to  Improve  certain  prop- 
*erty  owned  by  her,  executed  to  the  German -American  Title  Co.  her  three 
bonds  for  $600  each,  one  for  $800  and  one  for  $60,  all  due  two  years  from 
date,  with  interest-  coup9ns  attached,  payable  to  the  comiMiny,  or  bearer,  at 
its  olfloe.    To  secure  the  payment  of  these  bonds  she  executed  and  delivered 
to  the  company  a  mortgage  upon  a  lot  30  by  180  feet  on  the  wePt  side  of  Sec- 
ond street,  in  the  city  of  Louisville.    The  company  was  organised   under 
'xshapter  56,  General  Statutes,  and  authorized  by  its  articles  to  examine  titles, 
lend  money  on  coupon  bonds  and  notes  secured  by  mortgage  on  real  estate; 
^  sell,  assign,  transfer  and  pledge  the  same  to  investors,  and  to  act  as  agent 
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in  socfa  txBnsaotloBB,  and  In  the  sale  of  real  estate.  Od  August  26,  1895,  the- 
oompasy  sold  and  delivered  the  five  bonds  to  Miss  Jean  Ross.  The  assign-- 
ment  of  the  bonds  wae  not  noted  of  record  upon  the  deed* book,  as  U  is  pro- 
Tided  may  bedone  by  the  act  of  March  18,  1876,  to  regulate  the  release  of 
liens.  (General  Statutes,  edition  1888,  page  887.)  Negotiations  were  pending 
between  Birs.  Murray,  through  a  real  estate  agent,  and  the  Misses  Carr  for 
a  sale  of  the  land  in  questiou,  and  an  agreement  haviug  been  reached  th& 
MisKea  Carr  employed  the  title  company  to  examine  the  title  to  the  land  for 
them,  and  a  oerttfloate  of  title  was  issued  to  them  by  the  company. 

On  December  7,  1895,  Mrs.  Murray  sold  the  Second  street  lot  to  Missea. 
Blanebe  and  Annie  Carr  for  18,800,  $750  of  which  was  paid  by  each  of  the 
Misses  Carr  by  her  check  drawn  on  the  Louisville  Trust  Co.,  payable  to  tha. 
title  company,  and  for  the  remainiug  12,800,  of  which  the  Carrs  executed 
ibree  notes  to  Mrs.  Murray,  two  for  $800  each  and  one  for  $700,  due  in  oue^ 
two  and  three  years,  respectively.  These  notes  were  delivered  to  the  title- 
company,  which  delivered  Mrs.  Murray's  deed.  The  deed,  which  had  already- 
been  acknowledged  by  the  vendor,  coutalned  at  the  foot,  and  after  the  sigoa- 
turiR  and  oertidcate,  this  uosigned  release:  ''Being  fully  satisfied,  the  Ger- 
man American  Title  Co.,  by  its  president,  hereby  joins  in  this  deed  for  tha. 
purpose  of  releasing,  and  does  liereby  release,  ail  its  right,  title  and  interest. 
in  the  within  property,  and  for  this  purpose  only.*' 

After  the  delivery  of  the  deed,  and  its  receipt  of  the  checks  and  notes^ 
the  title  company  proceeded  to  adjust  matters  with  Mrs.  Murray.  It  retained 
the  checks  of  the  Carrs  and  one  of  the  notes  for  $800,  which  Mrs.  Murray  as- 
signed to  It,  and  delivered  to  her  th^  remaining  notes,  one  for  $800  and  on» 
for  $700,  paying  her  the  difference  between  the  $1,860  of  bonds  and  the  $2,800. 
which  it  had  thus  received  in  the  two  $760  checks  and  the  $800  note.  It 
pledged  the  $800  note  in  December,  1896,  to  the  Louisville  Banking  Co.,  aa. 
collateral  security  for  certain  indebtedness  owing  by  it  to  the  banking  com- 
pany. About  the  same  time  Mrs.  Murray  sold  the  two  notes  held  by  J.er  ta. 
the  Fidelity  Trust  and  Safety  Vault  Co. 

Id  May,  1806,  the  German -American  Title  Co.  made  an  assignment  of  all 
Its  property  for  the  benefit  of  its  creditors.  Sometime  after  the  assignment. 
of  the  title  company,  Mr.  Friddle,  the  uncle  of  Miss  Jean  Boss,  called  upon 
the  Carrs  and  informed  them  that  his  niece  was  the  holder  of  the  $1,850  of 
mortgage  bonds  upon  the  property.  This,  they  claim,  was  the  fiist  intima- 
tion they  had  received  of  the  existence  of  the  mortgage.  In  great  alarm  they 
procseeded  to  file  their  petition  in  this  case  against  Mrs.  Murray,  the  bankings 
company,  the  trust  company,  Miss  Boss  and  the  title  company,  averring  a 
breach  of  the  covenant  of  good  title  and  against  encumbrances  in  the  deed 
from  Mrs.  Murray,  seeking  an  injunction  against  the  banking  company  and 
the  trust  company  to  prevent  them  from  discounting  the  purchase- money 
notes,  and  praying  that  the  amount  of  the  mortgage  bonds,  with  interest,, 
be  credited  upon  the  purchase-money  notes  in  the  hands  of  the  trust  com- 
p  iny  and  the  banking  company.  They  aleo  sued  out  an  attachment  against. 
Mrs.  Murray. 

Both  the- banking  company  and  the  trust  company  denied  the  right  of  the 
Carrs  to  the  relief  sought,  prayed  judgment  for  interest. installments  due  on, 
the  purchase-money  notes,  and[aIso  pleaded  as  an  estoppel  the  release  at  the. 
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toot  of  the  deed  immediately  following  the  BlRDatnre  of  Mrs.  Murray,  as  giv- 
ing actual  notice  to  the  Carrs  and  putting  them  upon  inquiry  when  they  re- 
xielved  the  deed.  It  was  claimed  that  the  disregard  by  the  Carrs  of  this 
notice  was  the  cause  of  the  loss ;  that  they  are,  therefore,  estopped  to  ques- 
tion their  notes,  and  that  the  banking  company  and  the  trust  company  bad 
no  notice  from  this  release,  which  whs  not  copied  into  the  record  of  the  deed. 

The  trust  company  also  pleaded  a  provision  of  its  charter  as  amended,  pro- 
viding: *'A11  promissory  notes  secured  by  lien  on  real  estate,  or  collateral 
made  negotiable  and  payable  at  a  chartered  bank,  or  at  the  oflSoe  of  said 
x)ompany,  shall,  when  endorsed  to  and  purchased  by  said  company,  be  placed 
on  the  footing  of  foreign  bills  of  exchange,"  and  that  by  the  purohafv  by 
it  of  the  two  notes  which  it  holds  they  were  placed  on  the  footing  of  foreign 
bills  of  exchange.  The  Carrs  demurred  to  that  part  of  the  answer  of  the 
trust  company  which  claimed  that  the  notes  held  by  it  had  been  placed  upon 
the  footing  of  bills  of  exchange,  and  this  demifrrer  was  sustained  by  the 
trial  court. 

The  banking  company  pleaded  in  addition  that,  after  the  assignment  of 
the  title  company,  it  notified  the  Carrs  that  it  held  one  of  the  notes,  and 
that  they  called  at  its  office  and  stated  they  bad  no  defense  to  it;  but  for 
^hich  statement  the  banking  company  would  haye  discounted  the  note  and 
placed  it  upon  the  footing  of  a  foreign  bill  of  exchange.  In  response  to  the* 
tsross  petition  of  Miss  Ross,  setting  up  her  purchase  of  the  Murray  bonds 
«nd  calling  upon  the  banking  company  and  the  trust  company  to  assert 
their  claims,  they  answered,  denying  her  ownership  of  the  bonds,  or  that 
they  were  unpaid,  and  pleading  that  no  assignment  had  been  noted  on  the 
Record  in  the  county  clerk's  office;  that  the  title  company  was  the  owner  and 
holder  of  the  bonds,  and  that  on  December  10  Mrs.  Murray  paid  for  and  Mit- 
Isfled  the  bonds  issued  by  her  to  the  title  oompany,  now  claimed  by  Miss 
Ross.  Mrs.  Murray  also  pleaded  her  transaction  with  the  title  oompany  as 
<a  payment  of  the  bonds  held  by   Miss  Ross. 

The  trial  court,  upon  final  hearing,  held  the  Murray  bonds  a  superior  lien 
upon  the  land;  that  their  existence  was  abroach  of  the  warranty  against 
^encumbrances  in  Mrs.  Murray's  deed  to  the  Carrs,  and,  therefore,  the  Carrs 
were  entitled  to  be  credited  pro  rata  with  the  amount  of  the  Murray  bonds 
upon  their  purchase- money  notes  in  the  hands  of  the  banking  company  and 
the  trust  company;  that  neither  the  title  oompany  nor  Speckert,  its  man- 
aging officer,  was  agent  of  the  Carrs,  but  that  they  were  the  agents  of  Mrs. 
Murray;  that  as  Mrs.  Murray  had  executed  the  bonds  to  the  title  oompany, 
to  be  sold  to  investors,  and  knew  they  were  not  due,  and  knew  also  that  if 
the  title  company  had  sold  them  it  had  no  right  to  receive  payment  before 
maturity,  a  payment  by  her  to  the  title  company  of  the  bonds  before  ma- 
turity would  not  be  a  payment  so  far  as  Miss  Ross,  the  innocent  purchaser, 
was  concerned,  and  that  Mrs.  Murray  and  her  assignees  were  estopped  from 
disputing  the  right  of  Miss  Ross  to  collect  her  bonds  and  enforce  her  lien. 
It,  therefore,  gave  personal  judgment  in  favor  of  Miss  Ross  against  Mrs. 
Murray  for  the  amount  of  the  bonds,  with  interest  and  costs;  adjudged  Miss 
Ross  a  first  lien  upon  the  land;  prorated  the  aggregate  amount  of  the  bonds. 
Interest  and  costs  upon  the  purchase-money  notes  in  the  hands  of  the  bank 
Ing  company  and  the  trust  company ;   gave  a  second  lien  in  favor  of  the 
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UiDklDic  compaDy  and  the  trust  oompany  for  the  remaiDder  of  the  porcfaase- 
money  notes,  after  crediting  the  bonds  held  by  Miss  Koss  witb  interest  and 
costs,  and  ga^e  judgment  against  the  Carrs  in  favor  of  the  trust  company 
and  the  banking  company  for  the  balance  of  the  purchase- money  notes  held 
\ij  them  after  crediting  the  pro  rata  amounts  of  the  Murray  bonds  thereon. 

A  number  of  exceedingly  interestina  legal  questions  are  presented  and 
elaborately  argued  by  counsel*  but  in  the  view  we  have  taken  it  is  notneces- 
aary  to  consider  them  all.  The  lirst  question  to  be  considered  is,  as  to  the 
fflsGl  of  the  transaction  between  the  GarrF,  the  title  company  and  Mrs. 
Morray  upon  the  relative  rights  of  Mrs.  Murray  and  Miss  Ross.  Mrs. 
liarray  had  borrowed  from  the  title  company  |1,850.  She  executed  therefor 
noDoegotlable  obligations  called  bonds*  secured  by  mortgage  upon  the  real 
estate  which  she  desired  to  improve.  The  mortgage  was  in  the  ordinary 
form.  There  was  an  endorsement  upon  the  bonds  reciting  that  they  were 
teoured  by  a  deed  of  trust,  and  a  recital  to  the  same  effect  was  included  in 
tbe  face  thereof .  But  this  recital,  in  our  opinion,  showing  nothing  except 
what  the  law  itself  implied,  viz.,  that  the  mortgage  (called  a  deed  of  trui<t), 
was  a  aecurlty  for  the  payment  of  the  bonds,  which  the  law  made  assigna- 
ble, and  which  Mrs.  Murray  is  presumed  to  have  known  were  assignable,, 
under  tbe  statute.  There  is  nothing  in  the  recital  to  indicate  a  purpose 
CD  her  part  that  the  bonds  should  be  sold  to  raise  money  for  her  use  any 
more  than  there  is  on  the  face  of  any  assignable  instrument.  There  was 
therefore,  no  estoppel  agalnsl;  Mrs.  Murray  to  be  raised  from  the  form  of  the 
bonds  or  of  the  mortgage. 

Nor  do  we  think  that  leaving  the  money  in  the  hands  of  tbe  title  company 
by  Mrs.  Murray  was  in  any  sense  the  creation  of  an  agency,  whether,  as  she 
claims,  she  left  the  money  on  deposit  with  the  title  company  because  Speck- 
ert  told  her  the  rule  of  the  company  required  it  in  such  a  case,  where  it  was 
borrowed  for  the  purpose  of  improving  the  mortgaged  property,  or  whether 
the  did  so  for  her  own  convenience.  Giving  the  fullest  effect  to  the  evidence 
which  tends  to  show  tbe  title  company  was  her  agent,  it  tends  to  show  only 
an  agency  for  the  expenditure  of  the  money  she  borrowed  in  tbe  improve- 
ment of  her  property,  and  it  seems  to  us  insufficient  to  show  that  the  title 
oompaoy  held  her  money.  By  her  direction,  and  upon  her  orders,  it  paid 
the  moDey  out  In  extinguishing  the  vendor's  lien  against  the  property,  In 
payment  to  the  contractor  who  was  building  her  house,  and  in  addition 
seems  to  have  charged  for  Its  services  in  examination  of  the  title  for  her  and 
In  surveying  tbe  property. 

She  employed  a  real  estate  agent,  one  Gardner,  to  sell  the  property.  When 
he  reported  that  a  sale  had  been  accomplished  to  the  Misses  Carr  for  $8,800, 
she  went  to  bis  ofHce,  and  from  there  went  with  a  clerk  to  tbe  county  clerk's 
office,  where  she  signed  and  acknowledged  the  deed  prepared  by  Gardner. 
The  deed  was  left  with  Gardner.  Gardner  left  tbe  deed  with  the  title  com- 
pany, to  be  delivered  to  the  Carrs  upon  their  payment  of  the  money.  The 
Carrs  had  employed  the  title  company  to  examine  the  title,  and  had  received 
a  certiflcate  that  tbe  title  was  good.  When  they  went  to  the  title  company's 
office  to  conclude  the  transaction  with  Mrs.  Murray  she  was  not  there,  but 
Hpeokert.  the  president  of  the  company,  told  them  he  had  the  deed.  It  Is 
not  necessary  to  consider  the  discrepancy  between  their  statement  and  that 
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of  Waters  as  to  what  tbey  said  on  that  oooasloD,  or  i^betber  tbey  said  aoy* 
thing  which  indicated  they  had  actual  knowledge  of  the  existence  of  the- 
mortgage  bonds.  Tbey  looked  at  the  deed  to  see  whether  it  had  been  signed 
by  Mrs.  Murray.  Tbey  then  delivered  to  Speckert  their  two  checks  for  $76(^ 
each,  payableto  the  order  of  the  title  company,  and  their  three  notes  aggre- 
gating 18,800,  payable  to  the  order  of  Mrs.  Murray.  We  do  not  consider  it 
essential  to  determine  whether  they  thereby  created  an  agency  in  the  title 
Company  for  them,  or  thought  tbey  were  dealing  with  the  agent  of  Mrs^ 
Murray,  or  Intended  to  pay  off  the  bonded  indebtedness  upon  the  property. 
The  probabilities  seem  tp  be  that  .they  knew  nothing  of  the  outstandinit 
bondR;  that  they  had  no  idea  of  creating  an  agency,  except  for  the  mere 
purpose  of  turning  over  the  checks  and  notes  to  Mrs.  Murray,  and  that  the- 
checks  were  mndei>ayab]e  to  the  title  company  on  the  suggestion  of  Speckert^ 
and  the  deed  left  with  him  to  be  recorded.  Whether  the  Carrs  saw  the  un- 
signed release  purporting  to  be  made  by  the  title  oonopany  at  the  foot  of  tbe- 
deed  seems  to  us  to  be  immaterial.  If  tbey  saw  it,  it  gave  them  notice  of 
nothing  except  that  the  title  company  had  a  claim,  and  the  title  company 
had  notified  them,  and  had  agreed-  to  give  them  a  certificate  that  the  prop* 
erty  was  free  from  encumbrance. 

When  Mrs.  Murray  saw  Speckert  he  appears  to  have  informed  her  of  what' 
had  taken  place,  to  have  kept  the  two  checks  which  were  payable  to  his  cona- 
pany,  and  obtained  from  her  the  assignment  of  one  of  the  notes,  for  the  piir«- 
pose  of  extinguishing  the  mortgage  and  bonds  executed  to  his  company «. 
paying  her  the  difference  between  the  amount  of  the  checks  and  note  and 
the  amount  of  the  mortgage  bonds.    This,  we  think,  under  numerous  and 
recent  decisions  of  this  court,  was  a  payment  of  the  bonds,  of  whose  tranHfer- 
to  Miss  Ross  Mrs.  Mprray  had  no  knowledge.     (Mutual  Life  Ins.  Co.  of  Ky. 
V.  Hall,  20  Ky.  Law  Rep.,  1880;  Louisville  Ins.  Co.  v.  Hoffman,  20  Ky.  Law 
Rep..  2016;  Sohnabel  v.  German -American  Title  Co.,  81  Ky.  Law  Rep.,  1068; 
Waggoner  V.  German -American   Title  Co:,  22  Ky.  Law  Rep.,   815;  Levy  v. 
Rudolph.   88  Ky.   Law  Reep.,  268;    Colebrook  on   Collateral  Securities,   8d 
edition,  sections  187- 108.) 

In  this  connection  it  may  be  observed  that  some  stress  is  laid  by  counsel 
for  Mifls  Ross  on  what  is  claimed  to  be  an  insufficiency  of  denial  of  notice- 
by  Mrs'.  Murray  of  the  transfer  of  the  bonds.  A  careful  examination  of  the 
pleadings  has  led  us  to  the  conclusion  that  the  denial  was  sufficient,  and 
the  issue  throughout  the  case  was  treated  as  made  upon  this  question.  Nor 
do  we  think  that  Mrs.  Murray's  employment  of  the  title  company  to  «>xam* 
ine  her  title  can  be  treated  as  notice  to  her,  in  any  sense  of  the  word,  of  the 
assignment  by  that  company  of  the  bonds  which  she  subsequently  executed 
to  it. 

When  Mr.  Friddle,  acting  for  Miss  Ross,  liougbt  the  bonds,  he  seems  to 
have  inquired  of  Mr.  Gardner  as  to  Mrs.  Murray's  solvency,  and  to  have 
been  assured  that  she  was  solvent.  Assuming  that  Mr.  Gardner  was  Mrs. 
Murray's  agent  in  the  building  of  the  house.  It  does  not  at  all  follow  that 
he  had  authority  to  bind  her  in  any  way  by  bis  representations  upon  another 
matter,  or  that  notice  to  him  that  Friddle  was  thinking  of  buying  the  bonds 
was  notice  to  Mrs.  Murray  that  Friddle  subsequently  did  so.  The  bonds 
were  bought  by  Miss  Ross,  and  assigned  to  her  by  the  title  company.    Some 
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qoefkion  Is  made  as  to  whether  the  aot  of  March  18,  1876,  "to  regulate  the 
raleasa  of  liens*'  (General  Statutes,  edition  1888,  page  837),  providing  for  the 
ootlng  of  record  of  assignments  of  notes  named  in  any  deed  or  mortgage,  is 
repealed  by  the  failure  to  re-enact  it  In  any  session  act  since  the  adoption  of 
the  present  Constitution.  On  the  other  hand,  it  is  suggested  that  "An  aot 
coooemlng  liens."  approved  February  25,  1898,  has  no  repealing  clause,  and 
that  in  that  aot  (Aots  of  1891-2-3,  page  616;  Kentucky  Statutes,  section  2498> 
araferenoe  is  made  to  the  act  of  March  18,  1876,  by  the  provision  that  "th& 
aulgniuent  of  the  purchase- money  notes  or  bonds  may  be  noted  of  record,  as. 
in  oases  of  assignment  of  lien  notes  in  deeds."  But  the  decision  of  tbis> 
qoestlon  is  not  necessary,  for  the  reason  that  Mrs.  Murray  had  the  right,  In 
the  absence  of  notice  of  the  transfer,  to  pay  the  bonds  to  the  payee,  even  if 
th4  act  of  March,  1876,  was  repealed.  If,  as  seems  probable,  the  act  was  not 
repealed,  she  bad  the  right  to  so  pay  them,  If  Miss  Ross,  by  her  own  laches, 
bad  failed  to  give  constructive  notice  of  the  transfer  by  having  it  noted  of 
Roord  in  aooordanoe  with  that  act. 

It  follows,  therefore,  that  Mrs.  Murray  not  being  estopped  to  plead  pay- 
ment as  to  the  bonds  held  by  Miss  Boss,  those  who  claim  under  her  aie  in< 
an  «*qna]ly  good  position.  The  Ross  bonds  being  paid,  there  is  no  conflict 
l)etw«M)o  the  Carrs  and  Mrs.  Murray,  nor  between  the  Carrs  and  the  holders 
of  their  purchase-money  notes.  So  it  becomes  unnecessary  to  consider  either 
the  elaborately-argued  question  of  the  unoonBtltutlonality  of  the  provision 
io  the  charter  of  the  Fidelity  Trust  and  Safety  Vault  Co.,  or  the  plea  of 
estoppel  by  the  banking  company  against  the  Carrs. 

For  the  reasons  given  the  judgment  is  reversed  upon  all  the  appeals  and 
the  cause  remanded,  with  directions  to  enter  a  judgment  in  accordance  with 
this  opinion. 

The  whole  court  sitting. 


FOREST   HILL    BUILDING    AND   LOAN    ASSOCIATION    OF    WEST 
COVINGTON  V.  MoEVOY'S  EX'OR,  &o. 

(Filed  March  6,  1902— Not  to  be  reported.) 

1.  Judgment— Order  setting  aside— Where  a  motion  to  set  aside  an  order  of 
iale  was  made  within  sixty  days  of  the  date  of  the  order  the  court  had  con> 
trol  of  Us  order  during  its  term  of  sixty  days,  and  the  motion  suspending 
the  order  until  it  was  acted  upon,  the  court  had  power  thereafter  to  set  the 
order  aside. 

2.  Reference  to  commissioner— When  the  court  deems  the  master's  report 
insufflcient  upon  the  matters  referred,  it  is  not  error  to  re-refer  the  case. 

3.  Appeal— Jurisdlotlon— A  judgment  refusing  to  foreclose  a  building  and 
loan  association's  mortgage,  although  based  upon  a  commissioner's  report 
which  recites  that  the  reference  was  only  as  to  the  amount  of  interest  paid 
by  the  defendant,  which  was  less  than  1200,  is  appealable. 

8.  Immaterial  record— Where  an  appellant  brought  up  a  transcript  contain- 
ing matters  wholly  irrelevant  to  the  subject-matter  of  the  appeal,  upon  ap- 
pellee's motion,  although  the  judgment  was  reversed,  he  must  pay  the  clerk's 
costs  for  copying  snob  immaterial  portions. 

Farber  &  Jackson  for  appellant. 

vol.24— 11 
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Byrne  &  Read  for  appellees. 
Appeal  from  Kenton  Gironlt  Court 
Opinion  of  the  oourt  by  Judge  DuBelle. 

8ult  was  brousbt  by  Glenn  and  wife  against  Martha  McEvoy's  Ez'or  for  a 
settlement  of  Martha  MoEvoy's  estate,  and  for  a  refei^nce  to  the  master  to 
ascertnin  and  report  the  debts,  to  whioh  suit  the  appellant  was  made  a  party, 
and  called  upon  to  set  up  its  clams.  The  administrator  of  Haley  applied  to 
be,  and  was  made,  a  party,  and  alleged  that  Martha  McEvoy  owned,  in  1898, 
the  east  half  of  lot  No.  40  in  Wright  subdivision,  whioh  she  sold  to  one  Seals, 
who  executed  to  her  two  purchase- money  lien  notes,  one  of  whioh  was  un- 
paid and  had  been  assigned  by  Martha  MoEvoy  to  Haley,  with  a  wrttteii 
guaranty  for  its  payment;  that  the  land  had  been  subseguently  sold  to  John 
and  Thomas  MoEvoy,  who  assumed  the  payment  of  the  lien  note  referred  to, 
and  also  a  subsequent  mortgage  to  appellant  association,  which  seems  also  to 
have  held  mortgages  upon  other  lots  which  had  been  owned  by  the  decedent. 
The  appellant  association  set  up  its  various  mortgages,  including  the  one  on 
the  eaBt»>rn  half  of  lot  No.  40,  claiming  that,  under  the  terms  of  the  mort. 
gage,  whioh  contained  a  clause  of  precipitation  of  the  prlnolpal  upon  failure 
for  ninety  days  to  pay  the  weekly  installments,  the  maturity  of  the  indebt- 
edness had  been  precipitated  by  the  failure  to  pay  such  installments  for  a 
period  of  nlnty- three  weeks.  Appellant,  thereupon,  prayed  for  a  judgment 
for  the  total  sum  of  S519.68,  and  for  a  sale  to  satisfy  its  mortgage. 

The  case  was  referred  to  the  commissioner,  and  a  report  filed  in  favor  of 
all  the  contentions  of  appellant.  The  report  was  confirmed,  and  subsequntly 
an  Older  of  sale  as  to  several  lots,  including  the  one  in  question,  was  made, 
without  any  provision  as  to  what  should  be  done  with  the  proceeds.  A  mo- 
tion was  made  within  sixty  days  to  set  aside  the  order  confirming  the  com- 
missioner's report,  and,  after  the  expiration  of  the  sixty  days,  sustained. 
The  commissioner  bad,  meanwhile,  been  ordered  not  to  execute  the  order  of 
sale  as  to  the  lot  in  question.  The  case  was  again  referred  to  the  master, 
and  seemingly  by  oversight  this  order  was  subsequently  repeated.  The 
claim  of  Haley's  administrator  on  the  lien  note  spems  to  have  been  oom- 
promised  and  paid,  and  was  dlFmissed  settled.  The  commissioner  then  re- 
ported that  the  building  association  book  of  the  McEvoys  was  in  arrears,  but 
was  so  when  the  McEvoys  assumed,  the  Seals  mo/tgage,.  and  that  the  asso- 
ciation gave  them  time  to  pay  the  mortgage  in  weekly  installments  of  S8, 
which  were  regularly  paid  until  the  cross  petition  was  filed  against  them  by 
the  aHSociation.     This  last  report  was  confirmed. 

The  judgment  appealed  from  recites:  '*The  submission -is  for  judgment 
only  on  the  question  of  whether  or  not  John  and  Thomas  McEvoy  should 
pay  interest  on  the  mortgage  *  *  *  from  the  time  of  the  filing  of  the  cross 
petition  by  said  association  against  them  in  this  action." 

It  adjudged  that  they  were  not  in  default  at  the  time  of  the  filing  of  the 
cross  petition,  and  that  after  such  default  they  offered  to  pay  their  dues  and 
interest,  which  oiSer  was  not  accepted  by  the  association.  The  judgment 
then  proceeds:  "It  is  adjudged  that  John  and  Thomas  McEvoy  be  allow«d 
to  continue  paying  their  dues  and  interest  at  the  rate  of  t2  dues  and  SI  in- 
terest, as  of  the  date  of  filing  of  the  cross  petition  against  them,  *    *    •  and 
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that  said  association  recover  do  interest  for  the  period  of  time  between  the 
^te  of  tbtf  filing  of  said  cross  petition  and  tbe  time  wben  said  association 
accepts  payment  as  herein  ordered.  Tbe  association  should  not  be  allowed 
Interest  for  tbe  time  daring  which  it  refused  to  accept  payments  in  tbe  sums 
Id  which  it  had  agreed,  and  was  obliged  to  accept  them.  If  payments 
«boD]d  not  be  offered  by  John  and  Thomas  McEvoy  as  herein  directed,  in- 
terest will  begin  to  ran  from  date  of  the  first  regular  meeting  of  said  asso- 
elation  at  whioh  said  payments  are  not  offered." 

The  motion  to  set  aside  the  order  of  sale  was  made  within  sixty  days  of 
the  dale  of  the  order.  The  court  had  control  of  its  order  during  the  term  of 
sixty  days,  and  the  motion  to  set  aside  suspended  tbe  order  until  acted  upon. 
We  are  not  inclined  to  bold  the  re-reference  to  tbe  commissioner  erroneous. 
If  the  chancellor  deems  the  master's  report  insuflScient  upon  the  matters  re« 
ferr*^,  vre  do  not  think  he  should  be  limited  by  too  strict  a  rule  in  seeking 
further  information  by  a  re-reference  of  tbe  matter  In  doubt.  But  the  book 
^f  the  association  does  not  sustain  the  finding  of  the  commissioner,  nor  that 
xif  the  chancellor,  who  seems  to  have  been  misled  thereby.  It  shows  that 
between  April  28,  1896,  wben  the  McEvoys  assumed  tbe  payment  of  the 
moxtgage,  to  April,  1898,  wben  the  cross  petition  was  filed,  they  were  in 
default  in  their  payments  of  dues  considerably  more  than  tbe  ninety  daya 
required  to  precipitate  tbe  maturity  of  tbe  debt.  This  being  so,  eyen  If  the 
waiver  claimed  to  have  been  made  of  past  defaults  at  the  time  tbe  mortgage 
was  asMimed  had  been  properly  pleaded,  which  It  was  not,  and  assuming 
what  is  not  the  fact,  that  tbe  tender  of  payment  of  current  dues  at  and 
after  tbe^te  of  filing  of  the  cross  petition  was  pleaded  and  proven,  they 
'fbll  in  default  to  the  required  extent  after  their  assumption,  and  were  stlU 
•Id  default  to  the  required  extent  at  the  time  of  the  tender  claimed  to  have 
been  made.  It  necessarily  follows,  then,  that  a  judgment  refusing  fore- 
closure must  be  erroneous.  But  it  Is  claimed  that  the  Judgment  was  upon 
a  submission  upon  the  question  of  Interest  only,  and  so  recites.  It  makei 
no  difffrence  what  the  recital  of  the  judgment  is,  it  denied  the  relief  soughti 
^iz.,  tbe  enforcement  of  tbe  mortgage,  by  granting  a  relief  to  the  defendant 
to  tbe  cross  petition  which  was  absolutely  incompatible  with  such  enforce- 
ment. 

Tested  by  this,  the  motion  to  dismiss  tbe  appeal  must  fail.  That  motion 
is  based  upon  the  theory  that  interest  to  an  amount  less  than  $100  is  alone 
iDTolved.  As  we  have  seen,  tbe  effect  of  the  judgment  was  to  deny  the 
felief  sought  in  tbe  cross  petition,  and  we  have  jurisdiction  of  a  judgment 
which  denies  that  relief.  It  is  unnecessary,  therefore,  to  consider  the  denial 
of  interest  on  the  entire  mortgage  because  of  the  tender  claimed  to  have  been 
made  of  certain  installmenta  thereon.  There  is  also  a  motion,  seemingly 
made  in  anticipation  of  reversal,  to  require  the  appellant  to  pay  tbe  cost  of 
ooptea  of  immaterial  parts  of  tbe  record  herein.  By  subsection  11,  section 
787  of  -the  Code,  It  is  provided  that  "a  party  who  requires  a  clerk  to  copy 
mch  papers  (which  do  not  constitute  part  of  a  record),  or  immaterial  parte 
-of  a  record,  shall  pay  the  costs  resulting  therefrom,  to  be  adjudged  by  the 
"Court  of  Appeals  upon  or  without  motion." 

Tbe  most  casual  glance  at  this  record  shows  that  it  contains  a  mats  of 
viatter  which  is  entirely  immaterial  to  this  appeal.     This  appeal  relate! 
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■olely  to  the  oontroyersy  between  the  MoEvoy  estate,  the  MoBvoys,  the  Haley- 
estate  and  tb^  appellant  asBoolatioD  with  regard  to  the  claims  upon  the  east- 
ern half  of  lot  No.  40.  This  was  a  side  issue  in  the  suit  for  a  settlement  of 
the  McEvoy  estate.  But  appellant  has  brought  here  the  entire  record  of  the 
settlement  of  the  MoEvoy  estate,  embracing  litigations  which  have  not  the- 
faintest  relation  to  the  litigation  which  ended  ip  the  judgment  from  whiolv 
this  appeal  is  taken.  All  papers,  pleadings,  reports  and  orders  which  have- 
anything  to  do  with  the  eastern  half  of  lot  No  40,  the  liens  claimed  thereon,, 
or  the  liabilities  secured  by  such  lien,  are  properly  in  the  record  before  us. 
Nothing  else  is.  If  counsel  can  not  agree  as  to  what  part  of  the  record  shall, 
be  taxed  against  appellant,  the  court  will  be  compelled  to  malce  the  spH)lfioa- 
tlon. 

The  Judgment  is  reversed  and  cause  remanded  for  a  judgment  in  accord- 
ance with  this  opinion. 


TRUSTEES  FORDSVILLB  GRADED  SCHOOL  DISTRICT  No.  fi6.  &c.  v. 

Mccarty,  &c. 

(Filed  May  9.  1908— Not  to  be  reported.) 

1.  Schools  and  school  district— Order  providing  for  election— Where  a  peti> 
tlon  for  an  election  to  establish  a  school  district  was  in  iact  filed  at  the 
t4Tm  before  the  order  directing  the  election  to  be  held  wag  entered,  the  fact 
that  the  order  recites  that  the  petition  was  filed  at  that  same  term,  and  it 
being  shown  that  the  order  as  written  was  a  clerical  error,  the  Recital  therein 
will  be  disregarded. 

9.  Notice  of  election— Certificate  of  commissioners— It  is  not  required  that 
the  certificate  of  the  commissionfrs  who  compared  the  vote  at  such  election 
should  show  that  notice  was  g^yen  of  the  election,  nor  is  it  necessary  for  it 
to  show  the  proposition  submitted  to  the  voters,  provided  it  sufficiently  iden- 
tifies the  election  as  held  under  the  order  of  court. 

8.  Presumption  in  favor  of  regularity- Where  a  school  has  been  conducted 
for  many  years  without  objection,  and  the  petition  In  an  action  by  some  of 
the  taxpayers  to  enjoin  the  collection  of  the  school  tax  falls  to  allege  sufifi- 
otently  that  the  election  was  held  less  than  forty  days  after  the  entry  of  the 
order  for  it,  and  the  record  shows  that  the  order  was  entered  on  the  first  day 
of  the  May  term,  which  was  May  6,  and  the  election  was  held  on  June  16, 
the  effect  that  the  order  bears  date  of  May  9  will  be  treated  as  a  mistake  of 
the  clerk,  and  the  election  will  be  presumed  to  be  regular  and  In  compliance 
with  section  4464,  Kentucky  Statutes. 

Glenn  &  Ringo  for  appellants. 

W.  Scott  Morrison  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

At  the  regular  May  term,  1895,  of  the  Ohio  County  Court  an  order  was 
entered  on  the  petition  of  ten  taxpayers  of  the  Fordsvllle  School  District, 
approved  by  the  county  superintendent  and  the  trustees  of  the  district, 
directing  the  sheriff  of  the  county  to  hold  an  election  on  the  15th  day' of 
June,  1895,  for  the  purpose  of  taking  the  sense  of  the  legal  white  voters  resid- 
ing therein  whether  there  should   be  levied  and  collected  an  annual  tax  of 
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torly  oests  od  eaob  $100  of  property  aaeeBfled  for  taxation  and  11.60  poll  tax, 
for  the  parpow  of  efltabliBblog  and  loalstaiDiDg  a  graded  sohool.  The 
t>ffloer8  of  the  eleotion  ^ere  also  diieoted  to  cause  the  legal  voters  of  the  dii- 
triet  to  vote  for  six  persons  for  trostees,  provided  the  tax  was  approved. 
The  election  was  held,  resulting  in  favor  of  the  tax  and  six  persons  were 
^ebosen  as  trustees,  who  were  organized,  built  a  school  house  and  proceeded 
to  ran  a  graded  school  under  the  statute.  On  June  29,  1900,  certain  taxpay- 
ers of  the  district  filed  this  suit  assailing  the  validity  of  the  proceedings,  by 
'Which  the  graded  school  district  was  organized,  and  on  final  hearing  ob- 
^Ined  a  judgment  that  the  eleotion  and  all  the  subsequent  proceedings  were 
Toid.  and  enjoining  the  trustees  from  collecting  the  tax  they  had  levied. 
This  judgment  appears  to  be  based  on  the  following  grounds : 

Isl.  The  order  of  tb^  county  court  directing  the  election  to  be  held  recites 
that  the  petition  for  the  election  was  filed  at  that  term,  and  on  the  authority 
-of  Doores  V.  Varnon,  94  Ky.,  607,  it  is  urged  that  the  court  was  without 
.jnrlsdintlon  to  order  the  election. 

9d.  The  certificate  of  the  commissioners  who  compared  the  vote  does  not 
show  that  notice  was  given  of  the  eleotion,  and  it  is  urged  that  it  does  not 
ihow  clearly  the  proposition  submitted  to  the  voters,  except  by  reference  to 
the  order  of  the  county  court. 

9d.  The  election  was  ordered  to  be  held,  and  was  in  fact  held,  less  than 
torty  days  after  the  order  was  entered  contrary  to  the  provisions  of  section 
4464,  Kentucky  Statutes. 

Section  4464,  Kentucky  Statutes,  is  as  follows:  "It  shall  be  the  duty  of  the 
'OOUDty  judge  in  each  county  of  this  Commonwealth,  upon  a  written  petition 
-siipDed  by  at  least  ten  legal  voters  who  are  taxpayers  in  the  Justice's  district, 
lows  or  city  of  the  fifth  or  sixth  classes  in  his  county,  to  make  an  order  on 
his  order  book,  at  the  next  regular  term  of  his  court  after  he  receives  said 
petition,  fixing  the  boundary  of  any  proposed  graded  common  school  district, 
■as  agreed  on  by  the  county  judge  and  the  petitioners,  and  directing  the 
theriff,  or  other  officer  whose  duty  it  may  be  to  hold  the  election,  to  open  a 
•poll  in  said  proposed  graded  common  school  district  at  the  next  regular  State, 
town  or  city  election  to  be  held  therein,  or  on  any  other  day  fixed  by  said 
jpdge  in  said  order,  not  in  either  case  earlier  than  forty  days  from  the  date 
Df  asld  order,  for  the  purpose  of  taking  the  sense  of  the  legal  white  voters  in 
said  proposed  graded  common  school  district  upon  the  proposition  whether 
or  not  they  will  vote  sn  annual  tax  in  any  sum  named  in  said  order,  not 
'sxoeeding  60  oents  on  each  $100  of  property  assessed,  *  *  *  or  a  poll  tax 
in  any  sum  named  in  said  order  not  exceeding  11.60  per  capita,  *  *  *  or 
both  an  ad  valoiem  and  a  poll  tax,  if  so  stated  in  the  order,  fox  the  purpose 
Df  maintaining  a  graded  common  school  in  said  proposed  graded  oommon 
sohool  district  and  for  ereotlng,  purchasing  or  repairing  suitable  bulldingi 
therefor.  If  necessary."    *    «    « 

It  appears  from  the  record  that  at  Its  April  term  the  county  court  made  an 
order  directing  an  election  to  be  held  (as  written  in  the  transcript)  on  the 
llth  day  of  March,  1896  (the  word  March  being  perhaps  a  mistake  for  May). 
Ibis  order  recites  that  the  petition  "was  filed  with  the  court  at  this  term.'* 
^the  order  entered  at  the  May  term  is  plainly  copied  verbatim  from  the  order 
inade  at  the  April  term,  with  the  exception  of  the  change  of  date  for  the 
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eleotlon  and  an  addition  at  the  end  of  the  order  eztendiDg  it  a  little.  Tbt» 
AOOonDtB  for  the  recital  in  the  order  at  the  Maj  term  that  the  petition  wa»- 
filed  at  that  terna.  The  facts  being  properly  pleaded,  and  it-being  apparent- 
from  the  record  that  the  petition  was  in  fact  filed  at  the  preceding  term,  this- 
recital  will  be  disregarded.    The  first  objection  is,  therefore,  unavailable. 

The  second  objection  is  equally  unavailing.  It  is  not  required  that  the- 
oertiflcate  of  the  commissioners  who  compared  the  vote  should  show  that- 
notice  was  given  of  the  election.  The  certificate  was  filed  in  the  county^ 
oourt«  and  becomes  part  of  the  record  of  the  proceeding.  It  suiBoiently  iden- 
tifies the  election  as  held  under  the  order  of  the  court.  In  Mullins  v.  An- 
drews, 20  Ky.  Law  Bep.,  dO,  the  orders  of :tlM  court  were  held  defective. 

The  third  objection  is  more  formidable,  than   either  of  the  others.    It  is. 
charged  in  the  petition  in  this  case  that,  the  petition  for  the  election  was- 
filed  at  the  regular  May  term  of  the  Ohio  County  Court  held  on  May  9,  1895, 
and  an  order  was  made  at  the  same  term  directing  the  election  to  be  held  on 
June  15,  1895.    The  copy  of  the  order  filed  with  the  petition  bears  date  as 
follows :  "Regular  Term,  Ohio  County  Court,  May  9, 1896. "    If  the  order  waa- 
made  on  May  9th,  only  thirty-seven  days  elapsed  before  the  holding  of  th» 
election.    But  the  copy  of  the  order  made  at  the  preceding  term,  as  given  in 
the  record,  is  dated  thus:  "Regular  Term,  first  day  of  April,  1895."    It  la- 
manifest  that  the  date  of  one  of  these  orders  is  a  mistake,  for  the  regular 
terms  of  the  county  court  are  held  on  some  Monday  in  the  month  as  fixed  by 
an  order  of  the  court,  and  the  court  day  could  not  have  fallen  on  April  1st 
and  May  9,  1895.    We  icnow  judicially  that  the  first  Monday  in  April,  1895, 
was  April  1,  and  that  the  first  Monday  in  May  was  May  6.    It  can  not  be 
presumed  that  if  the  regular  term  began  on  the  first  Monday  in  May  the- 
order  was  not  entered  until  Thursday,  for  it  appears  incidentally  from  the> 
record  that  the  minute  is  entered  on  the  minute  book  on  the  first  day  of  the 
May  term. 

While  the  petition  is  elaborately  drawn,  and  sets  out  a  number  of  other- 
objections  to  this  election,  it  is  nowhere  averred  that  forty  days  did  not 
elapse  between  the  making  of  the  order  and  the  holding  of  the  eleotlon.  It 
it  true  the  dates  of  the  filing  of  the  petition  nnd  the  holding  of  the  election 
are  given  in  the  petition  as  May  9  and  June  16,  and  from  these  dates,  by  a 
calculation,  it  may  be  inferred  that  forty  days  did  net  elapse  after  -ihe  filing 
of  the  petition  before  the  holding  of  the  election;  but  it  is  apparent  from  the 
petition  that  the  objection  to  the  proceed ing.oo  tiM>gBound  that  the  order  of 
the  court  directed  the  election  to  be  held  ,wM;h1n  forty  days  after  it  was 
made,  was  not  in  the  mind  of  the  pleader,  and,  though  the  term  was  held 
on  May  9,  it  may  be  that  these  proceedings-were  taken  on  the  first  day  of 
the  term,  or  May  6.  If  the  order  was  made  on  the  first  day  of  the  May 
term,  and  this  was  held  on  the  first  Monday  in  May  (May  e),  then  there 
would  be  just  forty  days  between  the  making  of  the  order  and  the  holding 
of  the  election  on  June  15.  In  view  of  the  fact  that  the  want  of  sufficient 
time  between  the  making  of  the  order  and  the  holding  of  the  election  is  not 
specifically  averred  in  the  petition',  that  the  minute  book  shows  the  petition 
was  filed  on  the  first  day  of  the  tetQi/^lmd  there  is  no  allegation  or  proof 
that  the  order  was  not  then  made;  #also  the  fact  that  the  election  was  held,: 
the  school  organized  and  carried  on  without  objection  on  this  score  until  th^ 
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bringing  of  this  suit,  over  five  years  afterwards,  we  areof  oplDloo  that  the 
pieeomptloti  of  regnlarlty  must  prevail,  aDd  that  It  must  be  presumed  the 
order  of  the  oounty  court  was  in  fact  made  od  the  first  day  of  its  regular 
May  term,  and  a  mistake  has  been  made  by  the  clerk  in  dating  it.  There 
was  a  full  and  fair  expression  of  the  popular  will;  an  unusually  large  vote 
was  polled;  the  trustees  organized  the  school  and  the  people  participated  in 
the  elections  from  year  to  year  until  this  trouble  arose.  If,  after  so  long 
delay,  a  question  of  this  character  can  be  made  at  all,  it  should  be  clearly 
made  in  the  pleading  and  clearly  established  by  the  proof.  This  lias  not 
lieeo  -done. 

The  judgment  is,  therefore,  reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  petition  in  so  far  as  it  assailed  the  regularity  of  tlie  pro- 
oeedlog  establishing  the  graded  school  district. 


KENTUCKY  AND   INDIANA   BRIDGE   CO.'S  RECEIVERS  v.  MONT" 

GOMERY. 

(Filed  April  80,  li)02-Not  to  be  reported.) 

1.  Negligence— Peremptory  instruction— It  was  not  error  to  refuse  to  in 
struct  the  jury  to  find  for  defendant  at  close  of  plaintiflF's  testimony,  where 
the  proof  showed  that  defendant's  servants  discovered  that  plaintiff's  horst^ 
was  frightened  at  defendant's  engine,  which  was  approaching  behind  another 
of  defendant's  engines,  before  reaching  the  horse,  but  failed  in  any  way  to 
lessen  the  noise  made  by  their  engine,  which  was  throwing  out  somke,  steam 
and  cinders,  which  fell  upon  plaintiff's  horse  and  caused  it  finally  to  run 
away,  injuring  plaintiff. 

2.  Ordinary  oase— Instruction— An  instruction  that  defendant  was  required. 
Id  operating  its  train  upon  the  bridge,  to  exercise  the  highest  degree  of  care 
usually  exercised  liy  prudent  corporations  of  the  same  character,  while  more 
emphatic  in  its  language  than  was  proper,  really  only  required  the  defendant 
to  use  the  highest  of  ordinary  care,  was  not  misleading  to  the  jury  or  preju- 
dicial to  defendant. 

3.  Contributory  negligence— Instruction— An  instruction  defining  contrib- 
utory negligence  as  the  failure  of  a  person  to  exercise  the  degree  of  care 
usually  exercised  by  ordinarily  careful  and  prudent  persons  under  the  same 
or  similar  circumstances  to  protect  themselves  from  injury,  and  by  reason  of 
which  failure  they  help  to  cause  or  bring  about  the  injury  complained  of, 
does  not  lessen  the  degree  of  care  required  of  plaintiff,  and  inasmuch  as 
plaiDtiS  was  not  shown  to  be  guilty  of  any  negligence,  even  if  improper, 
tbo  in^itruotlon  was  not  prejudicial  to  defendant. 

4.  Duty  of  passenger  upon  bridge— A  passenger  using  the  highway  part  of 
a  toll  bridge  does  so  with  a  knowledge  that  the  company  in  operating  its 
railway  trains  over  the  bridge  has  necessarily  the  right  to  make  all  usual 
and  reasonable  noises  incident  thereto,  and  must  act  for  his  own  safety  with 
reference  to  such  right. 

6.  Duty  of  bridge  and  train  operator  to  passengers  on  bridge— Greater  care 
is  required  of  a  corporation  which  uses  its  bridge,  both  for  the  operation  of 
tralof  and  as  a  toll-highway  for  passengers,  than  is  required  of  one  operating 
traint  parallel  with  an  ordinary  public  highway,  and  the  bridge  company  is 
leqaired  to  keep  a  lookout  for  the  purpose  of  discovering  whether  teams 
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have  become  so  frightened  as  to  become  unmasageable,  and  Id  such  ease  it 
Is  Its  duty  not  to  cause  any  more  noise  than  is  necessary  under  the  circum- 
stances. 

Humphrey,  Burnett  &  Humphrey  for  appellants. 

J.  W.  S.  Clements  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  0*Rear. 

Appellants  operate  a  railway  and  toll-highway  bridge  across  the  Ohio  river 
connecting  the  cities  of  Louisville  and  New  Albany.  A  iKiard  fence  seven 
feet  high  separates  the  railway  track  from  that  part  of  the  bridge  used  by 
footmen  and  wagons.  On  January  16,  1898,  appellee  and  a  companion  occu- 
pying her  buggy  paid  the  toll  for  passage  across  the  bridge  from  Louisville. 
They  met  a  heavy  freight  train,  with  a  locomotive  at  each  end.  Appellee's 
horse  took  fright  at  the  noise  of  the  train,  and  she  claims,  after  that  fact 
and  her  peril  had  been  discovered  by  those  in  charge  of  the  second  looomo- 
tiv,  they  took  no  steps  to  stop  its  noise,  but  continued  it,  the  locomotive 
throwing  out  smoke  and  steam,  as  well  as  hot  cinders,  which  lit  on  the 
horse's  back,  causing  it  to  run  away,  demolishing  the  buggy  and  harness, 
and  seriously  injuring  appellee.  In  this  suit  for  damages  the  Jury  awarded 
her  a  verdict  for  $800. 

The  matters  urged  as  error  by  appellant  are,  first,  that  the  court  should 
have  given  the  Jury  a  peremptory  instruction  at  the  close  of  plaintiff's  case, 
or  the  close  of  all  the  evidence,  for  a  nonsuit;  second,  that  the  verdict  is 
not  sustained  by  the  evidence;  and,  third,  that  certain  instructions  offered 
by  appellant,  but  rejected  by  the  court,  should  have  been  given,  while  those 
given  did  not  correctly  present  the  law  of  the  case.  On  the  first  point.  If 
the  evidence  on  behalf  of  plaintiff  was  such  altogether  as  full  credit  being 
given  to  It  by  the  Jury,  would  have  warranted  a  verdict  for  the  plaintiff,  the 
peremptory  instruction  for  a  nonsuit  should  have  been  refused. 

Appellee  and  her  companion  each  testified  that  the  horse  became  fright- 
ened at  the  first  locomotive,  and  showed  plainly  its  nervousness,  but  was  not 
beyond  her  control:  the  train  was  of  about  twenty-two  cars;  that  before 
they  came  up  with  the  second  locomotive  the  fireman  and  engineer  were 
both  on  the  side  of  the  engine  next  to  the  driveway  In  use  by  plaintiff,  and 
they  saw  her,  and  saw  that  her  horse  was  frightened  and  trying  to  run,  but 
that  instead  of  stopping,  or  attempting  to  reduce,  the  noise  of  the  locomotive, 
which  was,  as  they  testified,  throwing  out  an  unusual  quantity  of  steam, 
smoke,  and  sparks  or  cinders,  and  making  a  great  deal  of  noise,  these  train- 
men merely  stood  and  laughed  at  her  predicament;  that  the  sparks  or  hot 
cinders  from  the  locomotive  fell  on  her  horse's  back  and  burned  it,  from  all 
of  which  it  ran  away,  causing  her  serious  injury.  A  trainman  who  was  on 
top  of  the  cars,  and  about  one  hundred  feet  in  front  of  the  second  locomo- 
tive, testified  for  plaintiff  that  he  saw  the  horse  was  frightened;  that  the 
locomotive  was  making  considerable  noise,  which  was  not  stopped  till  after 
the  horse  ran  away.  Other  witnesses  testified  that  the  horse,  when  oaught 
a  few  minutes  afterwards,  showed*  a  number  of  burned  places  on  its  back, 
described  as  such  as  might  have  been  caused  by  sparks  or  hot  cinders  belngc 
dropped  on  it;  that  the  horse  was  not  wild;  had  been  frequently  driven 
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^Msro88  that  bridge  before  tbe  aooident.  Appellee's  pbyBlolans  and  others 
testified  that  her  injuries  were  serious;  she  was  UDConscioYis  for  a  time, 
-snflered  from  a  severe  and  dangerous  wound  on  the  back  of  the  bead ;  one 
leg  broken  or  dislocated ;  wrist  sprained  and  dislocated,  and  severely  sprained 
and  injured  in  the  back  and  side,  besides  some  minor  wounds.  Septio 
poisoning  followed  in  a  few  days,  from  which  appellee  was  unconscious  for 
«lgbt  days  or  longer ;  she  was  confined  for  about  three  months  by  these  in- 
juries, and  at  the  time  of  the  trial,  about  three  years  after  the  injuries,  con- 
tinued  to  suffer  from  them,  and  her  physician  testified  that  it  was  probable 
that  the  injury  to  her  head  would  prove  to  be  a  permanent  one. 

If  the  jury  believed  this  evidence,  appellee  was  entitled  to  a  verdict  under 
tbe  law  governing  her  rights  and  appellants'  duties  and  liabilities  in  the 
premises.     The  peremptory  instruction  was  properly  refused. 

2d.  The  engineei*s  and  firemen  in  charge  of  the  two  locomotives  testified 
that  their  respective  engines  were  in  good  order,  spark-arresters  being  pro- 
vided of  approved  pattern,  which  were  in  good  condition ;  that  the  engines 
-were  not  making  more  noise  than  customary  and  necessary  in  their  opera- 
tion. Those  in  charge  of  the  second  locomotive  denied  that  they  saw  any 
-symptoms  of  fright  in  the  horse,  or  that  they  laughed  at  plaintiff's  situa- 
tion, but  that,  sc*eing  the  buggy  coming,  with  tbe  two  women  in  it,  they 
«hut  off  steam  before  tbe  horse  came  up,  and  that  the  horse  did  not  start  to 
run  till  after  it  had  passed  them.  They  denied  that  sparks  or  cinders  were 
^ing  emitted  by  their  engine.  Thus  there  was  a  pretty  well  defined  issue 
t>f  fact  presented  by  this  testimony.  But  it  was  shown  that  appellee  was 
running  a  house  of  prostitution;  that  her  companion  on  this  occasion  was 
a  visitor  who  was  there  probably  for  immoral  purposes;  that  others  of  her 
witnesses  were  shown  to  be  frequent  visitors  at  her  house,  or  employed 
there;  that  the  trainman  who  testified  for  appellee  told  an  improbable  tale 
in  some  particulars ;  in  fact,  excepting  appellee's  physicians,  about  all  of 
ber  witnesses  were  supposed  to  be  discredited,  either  by  their  manner  of 
testifying  or  their  character,  as  evidenced  by  their  employments,  or  lack  of 
them.  This  much,  however,  seems  to  be  undoubtedly  true:  The  women 
i¥ere  passengers  on  the  bridge,  having  paid  the  requisite  toll ;  they  were 
driving  a  horse  that  had  frequently  been  driven  over  tbe  same  bridge,  pre- 
sumably meeting  the  ordinary  conditions  found  there;  that  on  this  occasion 
the  horse  took  fright  after  meeting  the  train,  became  unmanageable,  ran  away 
•and  injured  the  occupants  of  the  buggy.  There  was  undeniably  a  cause  for 
this.  Both  sides  agreed  that  meeting  the  first  locomotive  was  not  the  sole 
•cause  of  the  runaway.  Something  somewhat  unusual  must  have  happened 
after  that  to  have  occasioned  it.  The  women's  story,  as  corroborated  by 
the  brakeman,  is  not  an  improbable  one.  It  was  necessary  for  tbe  jury  to 
believe  one  side  or  the  other.  They  had  before  them  facts,  including  cer- 
tainly as  much  of  the  characters  of  plaintiff's  witnesses  as  was  proper  to  be 
shown  in  the  manner  done  in  this  case.  We  can  not  say  that  the  jury  gave 
Improper  weight  to  appellee's  evidence.  The  conclusion  of  the  jury  on  this 
point  was  certainly  within  the  legitimate  scope  of  the  privileges  of  their 
office.  We  conclude  that  the  verdict  of  the  jury  was  not  contrary  to  the  evi- 
^enoe. 
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Sd.  The  oonrt  instraoted  the  jury  as  toappellact's  duty,  that,  Id  operatloft 
its  train  upon  the  bridge,  appellant  was  required  to  exercise  the  highest  de- 
gree of  care  usually  exercised  by  prudently  naanaged  corporations  of  the* 
same  character  to  prevent  injury  to  passengers  on  foot  or  in  yehicles  that 
may  he  using  the  bridge  the  same  time  that  a  train  is  passing;  that  a  failure^ 
to  exercise  that  degree  of  care  in  the  management  of  the  train  was  actionable- 
negligence.  The  court  further  said  :  "I  will  further  say  to  you,  that  if  you 
believe  from  the  evidence  that  in  the  operation  of  this  particular  train,  whiob^ 
is  said  to  have  caused  the  injury  complained  of,  no  more  noise  was  made- 
than  is  usually  incident  to  the  operation  of  such  trains,  then  the  defendant- 
can  not  be  said  to  be  guilty  of  negligence  in  the  operation  of  that  train ^ 
But  if  you  shall  believe  from  the  evidence  that  the  plaintiff's  horse  became- 
frightened,  and  those  in  charge  of  the  train  saw  that  it  was  frightened,  theii> 
it  became  their  duty  to  take  such  steps  as  was  within  their  power  to  prevent- 
the  accident  which  is  claimed  to  have  resulted  from  the  fright  of  the  horsey 
and  if  after  they,  seeing  the  fright  of  the  horse  and  the  peril  of  the  lady  failed 
to  take  such  steps  as  were  at  hand  by  which  they  could  have  prevented  the- 
noise  and  the  consequent  injury,  if  they  could  have  so  prevented  it,  then  it. 
was  negligence  upon  the  part  of  the  defendants'  agents  in  not  so  doing,  if 
they  did  fail  to  dp  it." 

It  is  complained  by  appellant  that  the  court  should  not  have  exacted  fron» 
the  bridge  company  a  higher  or  different  degree  of  care  than  was  required 
of  the  traveler,  appellee.  The  opinion  in  case  of  L.  &  N.  B.  R.  Co.  v.  Smithy 
21  Ky.  Law  Rep..  857,  is  relied  on.  That  case  recognizes  a  principle  whiclk 
we  believe  to  be  sound,  and  in  nowise  in  conflict  with  the  one  applied  by- 
the  trial  court  in  this  case.  In  the  Smith  case  the  traveler  was  upon  a  high- 
way running  parallel  to  the  railroad.  His  horse  took  fright  at  the  train.. 
The  court  told  the  jury  that  if  the  employes  in  charge  of  the  engine  could 
have  known  by  the  use  of  ordinary  care  that  the  continued  whistling  would 
cause  plaintiff  to  lose  control  of  bis  team,  a  recovery  for  plaintiff  would  be- 
authorized  for  injuries  caused  by  the  act.  This  court  held  that  the  continued 
whistling  after  those  in  charge  of  the  engine  saw  that  plaintiff's  horses  were 
frightened,  was  negligence.  '*But,"  it  was  added,  ** there  is  no  rule  of 
law  that  would  require  employes  in  charge  of  an  engine  to  discover  the  con- 
dition of  a  team  or  persons  on  a  highway  running  parallel  with  the  railroad. 
(Lamb  v.  Old  Colony  R.  R.  Co.,  140  Mass.,  70.)  While  it  is  not  their  duty^ 
to  discover  such  things,  yet  if  the  employes  do  see  the  apparent  danger,  it 
then  becomes  the  duty  of  such  employe  to  use  care  to  avert  the  injury.  As 
to  persons  not  on  the  railroad  the  obligation  to  observe  care  begins  when 
the  dnntrer  is  discovered." 

Another  line  of  cases  is  relied  on  also  by  appellant,  to  the  effect  that  those 
using  n  railway- high  way  crossing  are  bound  to  use  the  same  degree  of  care- 
to  prote<it  themselves  from  injury  as  the  railway  company  is  required  t^  use 
to  keeiS^^from  injuring  the  traveler.  (L.,  C.  &  L.  R.  R.  Co.  v.  Goetx's  Adm'r^ 
79  Ky.,  449;  A.,  T.  &  S.  F.  R.  R.  Co.  v.  McClurg,  69  Fed.  Rep.,  86S;  L.  & 
N.  R.  R.  Co.  V.  Cummins.  28  Ky.  Law  Rep.,  631,  etc.)  In  all  those  casea 
the  traveler  was  Ubing  the  highway  crossing.  No  amount  of  reasonable  care> 
on  the  luirt  of  those  operating  the  railroad  train  would  likely  prevent  injury 


K.  ft  I.  BBIDGE  CO.'S  REO^BS  V.  MONTGOMEBY.  171 

to  the  traveler  Doless  be,  too,  exeroised  the  same  oare  in  aslDg  the  oroBsiDg. 
GiielesBDew  on  his  part  in  attempting  to  nee  the  crossing  at  the  time  a  train- 
wu  passing  would  inevitably  lead  to  his  injury.  The  traveler  npon  th» 
bridge  in  this  oase  was  the  bridge  company's  passenger;  as  such  was  en- 
titled to  that  degree  of  care  that  looks  out  for  her  presence  with  a  view  to 
pierentlng  her  injury.  This  duty,  in  part  growing  out  of  the  reasonable^ 
probability  of  frightening  teams  under  the  conditions  existing,  would  seem 
to  call  for  something  more  than  a  mere  negative  responsibility. 

The  instruetioo  given  by  the  court  really  told  the  jury  that  the  bridge- 
company  was  required  to  use  the  highest  of  ordinary  care,  not  the  greatest 
possible  care.  Ordinary  oare  has  no  grades  known  to  the  law.  This  in- 
struction, when  reduced  to  analysis,  was  that  the  bridge  company  was  re- 
qaired  to  observe  ordinary  oare.  The  emphatic  form  used  by  the  court,  while 
improper,  does  not  seem  to  have  misled  the  jury,  or  prejudiced  appellant's 
risrhts.  As  to  appellee's  contributory  negligence  the  court  told  the  jury  t 
"CiiDferlbutory  negligence  means  the  failure  of  a  person  to  exercise  the  de- 
fm«  of  oare  usually  exercised  by  ordinarily  careful  and  prudent  persons, 
QDiier  the  same  or  similar  circumstances,  to  protect  tbemselvAs  from  injury,, 
and  by  reason  of  which  failure  they  help  to  cause  or  bring  about  the  injury 
com  plained  of." 

In  other  words,  the  jury  were  told  that  it  was  the  bridge  company's  duty 
to  observe  the  best  care  usually  observed  by  ordinarily  prudent  bridge  opera- 
tors under  similar  circumstances,  to  'avoid  the  injury;  and  that  it  was  the- 
dury  of  the  traveler  to  use  that  degree  of  care  usually  exercised  by  ordinarily 
careful  persons  similarly  situated  to  protect  themselves  from  injury.  There- 
U  no  materia]  difference  between  the  degrees  of  care  required  to  be  obf^rved. 
Id  this  case  there  was  no  pretense  of  showing  by  the  evidence  that  appelleo 
was  guilty  of  any  contributory  negligence.  An  instruction  on  that  point 
might  well  have  been  refused.  It  is  not  seriously  argued  that  too  high  a. 
deffipe  of  care  was  required  of  the  bridge  company.  Simply  that  too  low  a 
decree  was  placed  for  the  appellee.  As  she  was  shown  not  to  have  been 
KuiUy  of  any  negligence,  it  is  not  material  whether  the  instruction  as  to  the 
care  required  of  her  was  literally  correct  so  long  as  she  has  no  reason  to- 
complain  of  It; 

It  is  further  complained  by  appellant  that  the  instructions  made  it  the- 
duty  of  appellant  to  look  out  for  teams,  anu  that  a  failure  to  see  them,  when 
it  might  have  been  done  by  the  exercise  of  proper  oare,  was  equivalent  to 
HHflng  them  when  frightened  and  then  failing  to  use  due  precaution  to  stop 
iho  noises  causing  the  trouble,  so  far  as  was  possible.  This  is  said  to  be  in 
conflict  with  L.  &  N.  R.  R.  Co.  v.  Smith,  supra. 

We  do  not  place  such  construction  on  the  instructions  given,  but  rather- 
the  contrary.  We  are  of  opinion,  though,  that  a  different  rule  might  be  ap- 
plied in  a  case  like  the  one  in  hand  to  one  where  the  traveler  is  upon  a 
p-trallel  highway  to  the  railway.  The  bridge  company  should  maintain  a 
n-asonable  lookout  for  the  safety  of  its  passengers  on  its  bridge,  from  what- 
ever cause  connected  with  the  company's  acts,  or  those  of  its  servanrs.  The> 
C'tart,  in  the  Instruction,  quoted  properly  recognized  that  it  was  the  right 
of  the  defendant  to  make  such  noise  as  was  usual  and  incident  to  the  move- 
ment and  operation  of  its  engines  at  the  time  and  place,  and  in  the  work  \n 
which  it  was  engaged.    No  one  is  responsible  for  injuries  resulting  fron^ 
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tiDBVoidable  aooldeots  wbile  eDgaged  Id  a  lawful  baslnesfl.  So  a  paBsenger 
using  the  highway  part  of  the  bridge  does  so  with  a  knowledge  that  the 
oompany  in  operating  its  railway  trains  over  the  bridge  has  necessarily  the 
right  to  make  all  usual  and  reasonable  noises  incident  thereto,  whether  occa- 
sioned by  the  escape  of  steam,  rattling  of  cars  or  other  causes,  and  persons 
whose  duty  calls  them  near  a  railway  must  be  presumed  to  know  of  this 
)?lght  and  to  act  for  their  own  safety  with  reference  to  such  right.  (L.,  L., 
A.  &  G.  Railway  Go.  v.  Schmidt.  184  Ind.,  16.  88  N.  B..  774;  N.  N.  ft  M. 
V.  Go.  V.  Howard.  14  Ky.  Ijaw  Rep.,  476. 

It  also  follows  that  those  operating  the  railroad  trains  over  this  bridge 
must  know  that  people  are  using  other  parts  of  the  bridge  for  the  purpose  of 
Itassing  with  their  vehicles;  that  teams  are  liable  under  such  conditions  to 
take  fright  at  even  the  usual,  customary  noises  incident  to  the  operation  of 
trains.  Therefore,  as  such  biidge  passengers  are  passengers  of  the  company 
^ho  are  operating  the  trains,  and  are  entitled  to  more  than  a  negative  care, 
the  trainmen  should  keep  a  lookout  for  the  purpose  of  discovering  whether 
teams  have  become  so  frightened  as  to  become  unmanageable  and  dangerous 
to  their  drivers,  and  to  others  on  the  bridge.  In  such  case  it  would  be  the 
"duty  of  those  in  charge  of  the  train,  so  far  as  they  reasonably  could,  to  shut 
ofl  the  exhaust  of  steam  and  not  cause  any  more  of  noise  than  is  necessary 
under  the  circumstances.  Nothing  unreasonable  is  by  this  required  of  those 
operating  the  trains.  They  are  simply  compelled  to  keep  a  lookout  to  ob- 
-serve  whether  their  presence  is  causing  danger  to  teams  and  passengers  usIdr 
t)tber  parts  of  the  bridge  by  license  from  its  owner,  and  if  they  do  observe 
that  it  is,  then  it  becomes  their  duty  to  do  what  in  reason  and  humanity 
they  can  do,  and  ought  to  do,  to  prevent  an  injury. 

We  perceive  no  error  in  the  proceedings  and  the  judgment  is  aflSrmed,  witb 
"damages. 

The  whole  court  sitting. 

The  court  delivered  the  following  response  to  petition  for  rehearing  June 
14,  1902 : 

In  the  unusually  able  petition  for  rehearing  filed  for  appellant  the  follow- 
ing propositions  are  presented  and  relied  upon  with  much  earnestness.  It  is 
asserted,  first,  that  the  authorities  cited  in  the  petition  show  conclusively 
that  this  court  committed  a  grave  error  in  holding  that  the  relation  of  com- 
mon carrier  and  passenger  existed  between  the  appellants  and  the  appellee, 
and  that  the  appellants  (receivers  of  the  bridge  company) owed  to  the  appel- 
lee (a  person  driving  over  the  bridge)  that  high  degree  of  care  which  the  law 
exacts  of  a  common  carrier  towards  its  passengers;  second,  that  the  instruc- 
tion given  by  the  lower  court,  requiring  of  the  appellants  the  highest  degree 
^f  care,  was  almost  identically  the  same  instruction  which  the  Gourt  of  Ap- 
peals, in  Gummins  v.  L.  &  N.  R.  R.  Go.,  28  Ey.  Law  Rep.,  681,  held  was  re- 
versible error;  third,  that  'Mt  is  altogether  inconsistent  for  this  court  to  say 
In  its  opinion  that  the  instruction  given  by  the  lower  court  was  error,  and 
still  say  that  it  did  not  mislead  the  jury.i' 

In  response  to  the  first  proposition  it  must  be  noted  that  the  court  did  not 
«ay  that  the  same  high  degree  of  care  was  exacted  of  the  bridge  company  In 
this  case  which  the  law  exacts  of  a  common  carrier  toward  Its  passengers. 
^Exactly  the  contrary  was  held.    What  the  opinion  did  hold  was  that  in  this 
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cue  the  bridge  oompany  did  sometbiniK  more  tbao  merely  to  furnieb  a  toU 
highway  to  be  used  in  i>art  by  railway  yebiolea  of  otbers,  and  under  tbe^ 
charge  of  olhers,  and  in  part  by  private  vebioles  driven  on  tbe  bi^bway  part 
of  the  bridge,  and  in  part  by  foot  paBsengere.  Tbis  bridge  oompany  iteelf 
opemtee  tbe  trains  aoross  tbe  bridge.  Its  duty  is,  tberefore,  more  tbao  to 
merely  fnriliBb  a  bigbway.  It  fnrniabes  a  hlgbway,  it  is  true,  but  occupies. 
It  ioi  part  itself,  itself  oonduotlng  tbe  traffic  over  tbe  steam  railroad  part  of 
tbe  bridge,  and,  tberefore,  it  is  required  not  merely  to  furnisb  a  safe  bigb- 
way 80  far  as  its  structure  is  concerned,  but,  in  view  of  tbe  situation  neces- 
nrily  aomewbat  dangerous  to  travelers  because  of  tbe  probability  of  teams. 
becoiDing  frigbtened  at  its  trains.  It  must  operate  its  trains  witb  knowledge 
nf  this  fact  in  mind,  and  witb  tbe  duty  to  look  out  reasonably  for  the  safety 
of  those  of  its  customers  wboare  using  tbe  roadway  of  tbe  bridge.  In  all  of 
the  cases  cited  by  appellant  under  tbis  bead,  so  far  as  we  have  been  able  to. 
f^,  the  bridge  was  used  as  a  bigbway  only,  tbe  owners  of  tbe  bridge  not 
Qiiiog  It  for  purposes  of  transportation.  While  we  use  tbe  expression  in  the 
opinion  that  tbe  traveler  was  a  passenger  of  tbe  bridge  oompany,  that  ex- 
pn»s8ion  was  not  used  in  tbe  sense  that  it  is  where  tbe  passenger  is  in  tbe 
sole  charge  of  the  common  carrier.  He  is  a  passenger  only  in  tbe  sense  that 
any  other  traveler  upon  any  other  toll  bridge  would  be  a  passenger.  In  such 
case,  as  tbe  one  at  bar,  where  the  bridge  company  also  uses  tbe  bridge  for  a 
purpose  that  is  necessarily  dangerous  to  its  licensees  traveling  upon  it,  it 
mast  regulate  its  own  use  by  tbe  duty  suggested  by  humanity  to  use  or- 
dinarily reasonable  care  in  looking  out  for  the  safety  of  subb  travelers. 

Under  tbe  second  proposition  it  will  be  observed  by  a  comparison  of  tbe 
Instruction  given,  that  in  the  case  of  Cummins  v.  L.  &  N.  B.  B.  Co.,  supra. 
There  was  not  only  a  difference  in  tbe  duty  owing  by  tbe  railroad  coii<pony- 
to  the  traveler  upon  tbe  bigbway,  but  there  is  a  marked  and  material  differ- 
••nce  In  tbe  wording  of  tbe  instructions.  In  tbe  Cummins  case  the  jury 
\rere  told  that  it  was  tbe  duty  of  tbe  oompany  to  exercise  the  highest  itt-gree 
of  care  to  avoid  injury  to  persons  at  tbe  crossing.  In  tbe  case  at  bar  the  in- 
'ftruction  was  that  tbe  company  was  required  to  use  the  highest  degree  of 
•*are  usually  exercised  by  prudently  managed  corporations  of  tbe  same  cbar- 
iicter  to  prevent  injury  to  passengers  who  may  be  using  the  bridge  at  tbe 
same  time  a  train  was  passing.  Now  tbe  degree  of  care  usually  exercised 
by  prudently  managed  corporations  of  tbe  same  character  is  necessarily  or- 
liinary  care,  whatever  it  may  be.  If  similar  corporations,  prudently  and 
properly  managed,  usually  exercise  an  extraordinary  degree  of  care,  then  an 
extraordinary  degree  of  care  would  be  tbe  care  ordinarily  exercist^d  by  such 
corporations  under  suob  circumstances.  Tberefore,  it  follows  that  the  high- 
est degree  of  care  usually  exercised  means  that  care  ordinarily  exercised  by 
TOob  corporations  in  the  conduct  of  similar  business,  and  while,  as  said  in 
the  former  opinion,  the  instruction  may  have  been  phrased  more  satisfac- 
torily, it  was  not  probably  misleading. 

Furthermore,  we  find  that  tbe  court  gave  to  appellant  more  favorable  in- 
structions on  tbe  question  of  contributory  negligence  than  it  was  entitled 
to;  in  other  words,  it  was  entitled  to  nope  on  that  subject,  and,  in  view  of 
the  record  on  tbe  whole  case,  we  were  convinced  that  no  substantial  right  of 
appellant  had  been  prejudiced  by  tbe  form  of  the  instruction.    It  frequently 
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happens  that  immaterial  errorB  creep  Into  records.  The  leglslaturo,  to  pre- 
TCDt  reversals  for  such,  and  to  prevent  reversals  in  just  such  a  case  as  this, 
one.  has  provided  by  section  184  of  the  Civil  Code  of  Practice:  "The  court 
mnst  in  every  stage  of  an  action  disregard  any  error  or  defect  in  the  proceed - 
ings  ivhioh  does  not  afiect  the  substantial  rights  of  the  adverse  party,  and 
no  judgment  shall  be  reversed  by  reason  of  such  error  or  defect.*' 

Upon  reconsideration  v^e  conclude  to  adhere  to  the  opinion  and  decision 
heretofore  announced. 

Petition  overruled. 


LAYMAN  V.  BEBLKR,  &c. 
(Filed  April  80,  1009.) 

1.  Eminent  domain— County's  tort— A  county  is  not  liable  for  tort  unless 
It  be  authorized  expressly  or  by  necessary  Implication  of  statute. 

9.  Compensation  to  owner  of  injured  property— Under  section  S42,  Consti- 
tution, providing  that  corporatious  and  individuals  invested  with  the  riffbt 
of  eminent  domain  shall  make  just  compensation  for  property  taken,  in- 
jured or  destroyed,  when  one  was  damaged  by  the  cutting  down  by  the 
county  of  a  county  road  passing  through  his  property,  he  can  maintain  an 
action  against  the  county  for  such  damages. 

8.  Liability  of  contractor— Where  a  county  was  liable  to  the  owner  for  In- 
juries to  his  property,  one  whom  ic  employed  to  do  the  work  was  also  liabli'. 

J.  P.  O'Meara  and  Twyman  &  Hundley  for  appellant. 

Sam  Y.  Jones  for  Larue  County. 

O.  M.  Mather  and  Chas.  M.  Creal  for  Beeler  &  Walters,  appellees. 

Appeal  from  Larue  Circuit  Court. 

Opinion  ol  the  court  by  Judge  O'Rear. 

Appellant  was  the  owner  of  a  tract  of  land  in  Larue  county,  throuith 
which  was  located  a  county  road.  This  road  divided  appellant's  land  into 
two  parts  of  about  equal  size.  This  road  had  existed  in  that  condition,  and 
upon  the  grade  at  which  it  was  found  when  the  acts  complained  of  in  this 
suit  were  committed,  for  about  twenty  years..  The  county  of  Larue  deter- 
mined to  alter  the  grade  of  the  road  under  the  authority  of  sei^tion  4806  uf 
the  Kentucky  Statutes,  which  provides:  "The  fiscal  court  of  each  county 
shall  have  charge  and  supervision  of  the  public  roads  and  bridges  therein, 
and  shall  prescribe  necessary  rules  and  regulations  for  repairing  and  keeping 
same  in  order,  and  for  the  proper  management  of  all  roads  and  bridges  in 
said  county  under  and  subject  to  the  provisions  of  said  act. 

Section  48S0  of  the  Kentucky  Statutes  provides  for  the  cutting  down  of 
hills  on  county  roads,  and  for  letting  the  work.  Larue  county  let  to  appel- 
lees, Walters  &  Beeler,  the  contract  for  repairing  this  road  in  accordance  with 
certain  specifications,  which  involved  the  cutting  down  of  the  hill  and 
ditching  the  road  to  such  an  extent  that  it  is  alleged  it  impaired  the  value 
of  plaintiff's  lands,  making  it  impractical,  without  large  expenditure,  for 
him  to  go  from  one  part  of  his  farm  to  the  other.  A  demurrer  to  plaintiff's 
petition  was  sustained  as  to  Larue  county  upon  the  idea,  it  is  said,  that  the 
county  was  not  liable  to  an  action  for  tort.    This,  as  a  general  proposition , 
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iitrue,  and  there  is  no  liability  npoD  the  part  of 'the  noanty  anless  it  be 
•Qtborised  expressly  or  by  necessary  ImplicatiOD  of  statute.  (Downing  v. 
Mason  County,  87  Ey.,  208.)  The  question  is,  was  there  such  an  authoriza- 
tion in  the  oase  at  bar?  Section  242  of  the  present  Constitution  is  as  follows: 
^'MDDlolpal  and  other  corporations,  and  individuals  invested  with  the 
privi]<>fi:e  of  taking  private  property  for  public  use,  shall  make  just  com- 
peosation  for  property  taken,  injured  or  destroyed  by  them;  which  com- 
pensation shall  be  paid  before  such  taking,  or  paid  or  secured,  at  the  election 
at  snob  corporation  or  individual  before  such  injury  or  destruction.  The 
^neral- assembly  shall  not  deprive  any  person  of  an  appeal  from  any  prelim- 
inary assessment  for  damages  against  any  such  corporation  or  individual 
made  by  commissioners  or  otherwise;  and  upon  appeal  from  such  preliminary 
assessment  the  amount  of  such  damages  shall,  in  all  cases,  be  determined 
h7  a  jury,  according  to  the  course  of  the  common  law. " 

It  has  been  held  under  the  foregoing  section  of  the  Constitution  that 
where  a  municipality,  by  the  erection  of  public  works  or  improvements,  so 
damages  the  adjacent  property  of  the  owner  as  to  impair  its  value,  that  is, 
the  taking,  injuring  or  destroying  of  property  within  the  contemplation  of 
the  section  quoted.  (City  of  Ludlow  v.  Detw»:U«r,  22  Ky.  Law  Bep.,'804; 
City  of  Mt.  Sterling  v.  Jephson,  21  Ky.  Law  Kep..  1028;  City  of  Henderson 
V.  MoLain,  19  Ky.  Law  Rep.,  1450.) 

The  matter  of  opening  public  roads,  their  improvement  and  repair,  are 
«zcln;iively  within  the  jurisdiction  of  the  fiscal  court  of  the  county.  This 
tribunal  is  authorized  to  institute  condemnation  proceedings  to  take  such 
lands  and  material  as  may  be  necessary  for  the  purpose  of  construction  of 
the  public  highways.  This  right  of  eminent  domain,  however,  is,  and  under 
tmr  Constitution  must  be.  subordinate  to  the  right  of  the  citizen  to  be  first 
reimbursed  for  his  damages  occasioned  by  the  taking.  This  means  not  only 
that  he  shall  be  paid  the  value  of  the  ^hlng  taken,  but  that  he  shall  be  paid 
the  damages  done  to  the  adjacent  property  by  taking  and  manner  of  use  of 
the  dtiaten's  land  for  the  public.  (Allen  v.  City  of  Paducab,  SO  Ky.  Law 
Bep.,  Id42.) 

The  provision  of  the  Constitution  which  requires  that  the  municipality 
taking  private  property  for  public  use  '*shall  make  just  compensation  for  the 
property  taken,  injured  or  destroyed  by  them,"  necessarily  implies  that  if  the 
fiorporation  should  fail  to  make  the  compensation  before  the  taking  or  injur- 
ing, that  it  is  liable  therefor  after  such  taking  or  injury,  and  that  if  it  will  not 
pay  the  damages  an  action  is  necessarily  authorised  to  be  instituted  against 
it,  for  It  would  be  Idle  to  give  to  a  party  a  right  without  a  remedy  to  en- 
force it.  We,  therefore,  conclude  that  if  the  facts  as  alleged  in  the  petition 
be  true,  that  is,  that  the  improvement  of  the  highway  in  question  did  so  im- 
pair the  plaintiff's  adjacent  lands  and  their  value  as  to  damage  him,  that 
was  a  taking  and  injury  within  the  contemplation  and  meaning  of  the  Con- 
stitution, and  the  language  of  that  section  necessarily  implies  a  right  upon 
the  part  of  the  citizen  to  maintain  his  action  against  the  county  to  recover 
tQoh  damages  If  not  otherwise  settled. 

The  other  defendants  pleaded  that  they  did  the  work  under  the  authority 
and  employment  of  the  fiscal  court  of  Larue  county,  and  did  same  in  a  care- 
ful and  piudent  manner,  according  to  the  specifications  furnished  them. 
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Under  this  plea  of  jastfflcation  the  oaae  went  to  trial  before  a  jary,  regultln^ 
In  a  verdict  for  the  defendants.  The  only  question  necessary  to  be  oonsid. 
ered  on  this  branch  of  the  appeal  Is  as  to  the  correctness  of  the  Instroctiona 
given.  The  oonrt  gave  the  following,  among  others:  "If  the  jury  believe 
from  the  evidence  that  the  defendants  were  appointed  by  the  fiscal  court  ta 
grade,  gravel  and  cut  down  the  hill  adjacent  to  plaintiff's  premises,  and  that 
in  doing  said  work  the  defendants  used  due  and  proper  care,  and  did  no 
other  or  greater  damage  to  plaintiff's  property  than  was  necessary  to  com- 
plete  the  work  which  they  were  appointed  to  do,  then  the  law  Is  for  the  de- 
fendants, and  the  jury  will  so  find." 

We  are  of  opinion  that  this  instruction  was  erroneous.  If  Larue  county- 
could  not,  without  liability  to  the  owner  for  damages,  do  the  work  in  ques. 
tion  so  as  to  injure  the  plaintiff's  premises,  it  must  follow  that  it  could  not 
authorize  another  to  do  it  with  immunity.  The  order  of  the  fiscal  court- 
afforded  its  employes  no  protection  against  a  suit  for  damages  by  the  per80i> 
aggrieved  by  their  acts  where  the  court  itself  would  have  been  liable  for  such 
acts. 

"The  agent  can  not  avert  legal  responsibility  for  his  own  wrongful  aot, 
by  pleading  that  he  was  employed,  or  directed,  by  a  person  who  had  no  law- 
ful authority.  •  •  *  An  agent  or  servant  is  responsible  for  his  own 
tortious  act,  even  though  It  was  done  in  submission  to  the  command  or  au- 
thority of  his  employer  or  master."    (Poole  v.  Adkisson,  1  Dana.  112.) 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro- 
ceedings not  inconsistent  herewith. 

Whole  court  sitting. 


CENTRAL  KENTUCKY  ASYLUM  FOR  THE  INSANE  v.  DRANE.  &o. 

(Filed  Mary  8,  lfi()2.) 

Lunatics— Board— Exemption— Section  257,  Kentucky  Statutes,  in  provid- 
ing for  a  case  where  a  lunatic  who  has,  or  shall  acquire,  estate  which  can  be 
subjected  to  debt  must  pay  board  at  an  asylum,  must  be  read  in  connection 
with  section  356,  which  provides  that  he  shall  be  regarded  as  a  pauper  if  he 
is  unable  to  pay  six  months'  board  in  advance,  besides  providing  for  others 
naturally  dependent,  and  in  such  case  he  must  be  admitted  to  the  asylum 
as  a  pauper,  and  no  board  can  be  collected  from  his  estate. 

Holt  &  Alexander  and  A.  J.  Carroll  for  appellant. 

W.  P.  Hillsman  for  Mary  P.  Drane. 

Pirtle  &  Trahue  for  appellee,  Priest,  Committee  for  Edgar  Drane. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

In  March,  1895.  an  inquest  was  held  in  Jefferson  Circuit  Court,  and  Edgar 
Drane  was  found  to  be  a  lunatic,  and  a  judgment  rendered  committing  him 
as  a  pauper  lunatic  to  the  Central  Kentucky  Asylum  for  the  Insane.  In 
November,  1900,  an  action  was  Instituted  under  section  S57  of  the  Kentucky 
Statut-es,  seeking  to  subject  his  estate  to  the  payment  of  his  board  at  the 
rate  of  1*300  per  annum.    The  finding  of  the  jury  at  the  inquest  was,  "that. 
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Iwowns  no  estate  of  any  kind/'  bnt  at  that  date  be  owned,  and  still  owns^ 
aDdivided  interests  in  various  pieces  of  real  property,  bis  interest  wherein 
woold  be  wortb  upwards  of  $10,000  if  nnenonmbered,  and  bis  interest  in  tbe 
rente  of  which  amounts  to  $780  per  aniinm,  bnt  subject  to  a  life  estate  in  the- 
income  in  favor  of  his  mother,  which  reduces  the  net  income  of  the  lunatla 
to  about  $800  per  annum.  The  lunatic  has  a  wife  and  a  child  about  seven^ 
Tears  old,  and  the  wife  owns  property  of  her  own,  from  which  she  derives 
BD  iocome  of  about  $25  per  month.  Upon  final  bearing  the  petition  was- 
dismissed  upon  the  ground  that  appellee's  estate  did  not  produce  an  income^ 
more  than  sufficient  for  the  support  of  his  wife  and  children.  It  is  oon- 
teoded  that  this  was  error,  because  the  question  of  the  sufficiency  of  thfr 
laoatic*8  estate  to  support  bis  family  was  not  the  issue,  but  whether  he  had 
property  subject  to  debt. 

We  have  held  in  the  case  of  Schroer  v.  Central  Kentucky  Asylum,  this  day 
decided,  ante,  IfiO,  that  the  jury  *s  finding  that  the  lunatic  owns  no  estate  of  any 
kind  does  not  preclude  further  inquiry,  as  the  section  providing  for  such 
flnding  is  to  be  read  in  connection  with  section  267,  providing  for  such  a 
rait  B6  this.  A  number  of  other  questions  presented  by  this  record  are  con> 
sidered  and  decided  In  that  case,  and  need  not  be  referred  tu  here.  The  only 
question  necessary  to  be  decided  here  is  the  proper  construction  of  the  lan- 
guage used  in  section  257,  authorizing  a  suit  to  subject  the  estate  of  the 
lonatlc  who  has  been  committed  as  a  pauper,  in  the  event  that  he  has  or 
iball  acquire  "estate  which  can  be  subjected  to  debt." 

Od  behalf  of  the  asylum  It  is  claimed  that  section  256  is  not  to  be  consid- 
ered in  construing  section  957,  and  that  it  is  merely  a  direction  that  the 
rapprintendent  of  the  asylum  shall  receive  as  a  pauper  each  patient  that  the 
Terdlct  given  at  the  Inquest  shows  to  be  a  pauper.  The  statute  (section  256) 
irro?ldes:  "An  insane  person  shall  be  held  to  be  a  pauper  If  unable  to  pay 
fix  month's  board  in  advance,  or,  if  married,  be  unable  to  pay  said  board 
besides  providing  for  others  naturally  dependent;  or,  if  a  minor,  the  parenta 
of  aaid  person  are  unable  to  pay  board  besides  supporting  others  naturally 
dependent  on  them.  The  court  holding  the  Inquest  shall  require  the  jury 
to  return  a  finding  on  this  subject,  and  the  verdict  shall  be  binding  upon 
the  superintendent. ' ' 

Tula  section,  it  is  insisted,  was  not  Intended  as  a  definition  of  who  were^ 
paupers,  or  to  limit  or  enlarge  the  exemption  laws  when  applied  to  pauper- 
lunatics  where  a  recovery  is  sought  for  their  board  under  section  257. 

I'be  case  of  German  National  Bank  v.  Engeln's  Committee  is  relied  on 
in  support  of  this  contention.  The  statute  there  construed  provided  that  if 
tbe  estate  of  a  lunatic  was  not  sufficient  to  pay  his  debts,  *'the  same  not 
nifcject  to  exemption  may,  by  a  circuit  or  chancery  court,  lie  ordered  to  be 
fold  and  prooeeds  distributed  and  estate  settled,  as  prescribed  by  law  for  the 
lettlemeot  of  the  estates  of  Insolvent  decedents. "  It  was  sought  in  that 
ease  to  bold  the  claims  of  the  lunatic  and  bis  family  for  support  and  maln- 
lenaooe  to  be  paramount  to  the  claims  of  creditors,  the  practice  of  the  £ng- 
Ufb  obanoellors  being  relied  upon  in  support  of  the  contention.  It  was  held 
that  the  statute  was  a  plain  one,  explicitly  directing  the  mode  of  applying 
tile  assets  of  the  lunatic,  and  left  no  discretion  with  the  chancellor.    We  do 

vol.  24—12 
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not  tblDk  that  case  at  all  analogous  to  the  case  at  bar.  The  two  sectiont 
<256  and  257)  are  In  pari  materia.  They  are  parts  of  the  same  statute,  In 
reference  to  the  same  subjeot.  and  are  to  be  read  together.  If  the  lanatlo  is 
married,  and  unable  to  pay  board  besides  providing  for  others  naturally  de- 
pendent, he  "shall  be  held  to  be  a  pauper."  That  is  to  say,  that,  though 
the  condition  of  his  estate  is  known,  and  known  to  be  in  oondition  to  pay 
liis  board  without  supporting  his  family,  he  shall  nevertheless  be  admitted 
to  the  asylum  as  a  pauper. 

But  it  is  contended  that  though  his  estate  is  exempted  for  the  purpose  of 
Beonring  his  admission,  notwithstanding  the  fact  that  its  sufficiency  to  sup- 
port him  is  known,  it  can,  immediately  after  his  admission,  be  subjected  to 
the  payment  of  his  board,  together  with  the  costs  of  the  necessary  litigation. 
Such  a  construction  seems  to  us  to  be  unwarranted.  If  the  lunatic  is  to  be 
held  a  paupei  so  as  to  be  admitted,  he  is  to  be  held  a  pauper  so  as  to  remain. 
The  evident  policy  of  the  law  is  to  provide  at  public  expense  for  such  lunatics 
as  are  unable  to  pay  for  their  own  keeping,  and  who  have  no  relatives  who 
are  able  and  bound  to  support  them.  In  the  bestowal  of  its  bounty  the 
Commonwealth  may  properly  discriminate  between  a  lunatic  who  has  a  wife 
and  family  dependent  upon  him  for  support  and  one  who  has  no  such 
olaims  upon  his  estate.  A  similar  distinction  is  recognized  between  sane 
persons  similarly  situated. 

Reading  the  two  sections  together,  we  think  that  section  267.  in  providing 
for  a  case  where  the  patient  has  or  shall  acquire  estate  which  can  be  sub- 
jected to  debt,  must  be  read  with  section  266,  which  provides  that  he  shall 
be  regarded  as  a  pauper  if  he  is  unable  to  pay  the  board,  besides  providing 
for  others  naturally  dependent,  and,  therefore,  means  that  in  such  case  he 
has  no  estate  which  can  be  subjected  to  debt.  Counsel  for  appellant  Insists 
that  the  case  should  have  been  referred  to  the  commissioner  to  ascertain  the 
nature  and  value  of  the  estate  of  the  lunatic,  the  extent  of  his  indebtedness, 
and  what  property  is  necessary  to  be  sold  to  satisfy  his  debts,  as  in  the  case 
of  a  decedent,  under  section  3160  of  the  Kentucky  Statutes.  The  motion  to 
refer  to  the  commissioner,  which  was  overruled  by  the  trial  court,  is  not  a 
part  of  the  record,  and  we  are  not  informed  as  to  the  ground  upon  which 
such  reference  was  sought.  There  seems  to  be  no  allegation  of  any  debts 
existing  against  the  lunatic's  estate,  or  that  the  estate  is  insolvent.  The 
aole  question  before  the  court,  as  we  have  seen,  was  the  construction  of  sec- 
tions 25(5  and  267. 

Vfe  do  not  mean  to  decide  that  relief  may  not  be  had  by  the  asylum  au- 
thorities in  the  event  of  a  change  in  the  condition  of  the  estate  by  the 
t<ermlnation  of  the  life  estate  of  the  lunatic's  mother,  or  otherwise.  But 
upon  the  facts  presented  in  this  record  we  are  of  opinion  the  trial  court  did 
not  err  in  adjudging  the  net  income  of  the  lunatic's  estate,  in  connection 
with  the  income  from  the  wife's  estate,  to  be  not  more  than  adequate  for 
the  support  of  the  lunatic's  wife  and  child. 

The  judgment  is,  therefore,  affirmed. 
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WALKER  V.  DOWLING. 

(Filed  May  9,  1902-Not  to  be  reported. ) 

Forcible  detainer— Rent— Lease— Where,  besides  a  reserved  money  rental,  tha 
lessee  agreed  with  the  lessor,  as  part  rental  of  a  distillery,  to  oollect  the  State 
«sd  county  tax  npon  whisky  released  by  the  Federal  government  and  tnrn 
the  tax  over  to  the  auditor  and  oonnty  clerk,  his  failure  to  pay  the  oonnty 
«sd  State  tax  at  the  time  it  became  due  operated  ipso  facto  as  to  terminate 
his  lease,  and  the  lessor  was  entitled  to  a  writ  of  forcible  detainer  to  reffain 
possession  of  the  leased  premises. 

F.  R.  Feland  and  L.  H.  Carter  for  appellant. 

L.  W.  McKee  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bumam. 

On  the  SOth  of  June.  1900,  the  appellee,  John  Dowllng,  rented  to  the  appel« 
lant,  J.  K.    Walker,   his  distillery  premises,  which  Included  the  distillery, 
Trarehonses,   machinery,  etc.,  with  the  right  to  collect  the  storage  on  all 
whisky  in  the  bonded  warehouses,  which  might  accrue  during  his  lease,  for 
a  period  of  one  year,  with  the  privilege  of  two  years  upon  the  Fame  terms, 
provided  appellant  did  not  loose  possession  of  the  property.    And  In  consid- 
eration therefor  the  appellant,  Walker^  agreed  that  he  would  pay  to  appellee 
91.000  a  year,  in  quarterly  installments  of  $250  each,  and  he  further  under- 
took and  agreed,  as  a  part  of  his  contract  lease,  that  as  the  whisky  came  out 
of  bond  that  he  would  collect  the  State  and  county  taxes  due  thereon,  and 
pay  same  over  to  the  persons  entitled  thereto;  and  that  if  he  failed  to  do  lo 
he  woald  at  once  surrender  possession  of  the  premises  to  the  party  of  the 
first  part  without  notice.    It  is  admitted  that  after  this  contract  was  entered 
into   the  State  and  county  taxes  on  whisky  which  had  been  released  from 
bond  became  due,  as  follows:  On  September  1,  1900,  $189.89;  and  on  Janu- 
ary 1,  1901,  $247.81;  and  that  Walker  collected  this  tax  from  the  owners  of 
the  whisky  at  the  time  it  came  out  of  bond,  but  Instead  of  paying  over  the 
money,  as  required  by  the  contract,  to  the  parties  to  whom  it  was  due,  he 
appropriated  it  to  his  own  use.    It  is  also  admitted  that  after  the  collection 
of  this  money  by  Walker,  Dowllng  demanded  that  It  should  be  paid  over  to 
the  proper  authorities,  and  that  Walker  agreed  and  promised  to  do  so,  but 
he  bad  wholly  failed  so  to  do.    It  also  appears  that  the  county  of  Anderson 
has  instituted  a  suit  against  Dowllng  to  enforce  their  statutory  lien  on  his 
distillery  property  to  secure  the  payment  of  the  taxes  collected  by  Walker 
from  the  owners  of  the  whisky;  and  that  there  are  several  thousand  barrels 
of  whisky  on  which  the  taxes  will  become  due  when  the  whisky  is  released 
from  bond.    On  the  Slst  of  February,  1901,  appellee.  John   Dowllng,  sued 
out  a  writ  of  forcible  detainer,  charging  that  the  appellant  had  forcibly  de- 
tained bis  distillery  from  him  since  the  1st  day  of  January,  1901. 

A  trial  before  the  county  judge  resulted  in  a  verdict  of  a  jury  finding  ap- 
pellant guilty  of  the  forcible  detainer,  and  that  Dowllng  should  have  resti- 
tution of  the  distillery  premises.  The  appellant  traversed  the  finding  of  the 
<iOQnty  court  and  appealed  to  the  circuit  court,  where  the  case  was  subni it- 
ted  to  the  oonrt  without  the  intervention  of  a  jury,  and  resulted  in  the 
«ffirmanoe  of  the  judgment  of  the  county  court,  and  defendant  appeals  to 
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this  oourt.  The  grouDds  upon  wbioh  a  reversal  is  asked  Is  that  the  ooTeojiiit^ 
in  the  lease  requiring  appellant  to  pay  the  oity  and  county  taxes  on  whisky 
withdrawn  from  bond  was  without  consideration,  and  appellant  was  in  no 
way  liable  therefor.  Section  4111  of  the  Kentucky  Statutes  required  the 
owner  or  proprietor  of  a  bonded  warehouse  in  which  distilled  spirits  may  be- 
stored  on  the  1st  day  of  January,  May  and  September,  next  after  the  in* 
ternal  revenue  taxes  of  the  United  States  government  shall  have  been  paid,  or 
become  due,  to  transmit  to  the  auditor  of  public  accounts  and  the  clerk  of  the 
county  court  in  which  the  spirits  may  have  been  at  the  time  of  the  assess- 
ment sworn  to  by  the  person  whose  duty  it  is  to  make  the  report,  show- 
ing the  quantity  of  spirits  on  which  the  government  tax  has  been  paid,  and 
what  spirits  have  been  removed  from  the  warehouses  during- the  preceding^ 
four  months;  and  shall  at  the  same  time  pay  all  taxes  and  interest  on  suob- 
spirits  due  the  State,  county,  taxing  district,  city  or  town,  to  the  oiBcer  en- 
titled to  receive  the  same,  and  a  failure  of  the  owner  or  proprietor  to  pay 
this  tax  and  interest  within  five  days  after  they  become  due  subjects  him  to 
a  penalty  of  8  per  cent,  on  each  year's  tax,  and  a  heavy  fine,  (bectious  4U2- 
and  4114  of  the  Kentucky  Statutes.)  To  collect  the  State  and  county  taxes- 
on  the  whisky  at  the  time  that  it  is  released  by  the  Federal  government  and 
pay  them  over  to  the  person  entitled  to  receive  it  was  as  much  a  part  of  ap- 
pellant's undertaking  as  that  he  would  pay  rent  for  the  premises;  and  the 
contract  expressly  stipulates  that  whenever  he  fails  to  do  so  that  he  will  give 
peaceable  possession  of  the  premises  to  the  party  of  the  first  part  withont* 
notice. 

The  last  clause  of  section  2923  of  the  statute  provides  that  "if  by  the 
contract  the  term  is  to  explie  at  a  certain  time,  or  notice  to  quit  is  dispensed 
with,  none  need  be  given." 

And  subsection  8  of  section  453  of  the  Code  defines  a  forcible  detainer  to 
be:  "The  refusal  of  a  tenant  to  give  possession  to  his  landlord  after  the  ex- 
piration of  his  term." 

The  failure  of  appellant  to  pay  the  State  and  county  tax  in  accordance 
with  his  contract  at  the  time  they  became  due  operated  ipso  facto  to  ter> 
minate  his  lease;  and  his  landlord  was  entitled  to  resort  to  the  writ  of  ford- 
ble  detainer  to  regain  possession  of  his  premises. 

Judgment  afQrmed. 


BRAMLETTE  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  May  9,  1908.) 

1.  Eminent  domain— Liability  for  injury  to  property— The  fact  that  a  rail- 
road Is  bound  by  law  to  furnish  suitable  stock  pens  and  other  facilities  for 
loading  and  unloading  stock  does  not  of  itself  relieve  it  from  liability  for 
injuries  to  adjacent  property,  resulting  from  the  prudent  construction  and 
operation  of  such  pens,  and  it  was  error  to  sustain  a  demurrer  to  a  petition 
for  damages  for  such  injuries. 

2.  Action  for  temporary  injuries— An  action  for  damages  for  injuries, 
temporary  in  character,  resulting  from  negligence  or  design,  may  be 
brongbt  at  any  time,  and  the  fact  that  plaintiff  may  have,  previous  to 
the  Institution  of  this  suit,  instituted  an  action  against  the  defendant  for 
DegUgently  suffering  its  pens  to  become  filthy,   to  her  injury,  does  not- 
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«stop  her  from  maiDtainiDK  a  suit  for  permanent  depreciation  of  her  prop« 
«rt7  reralting  from  the  proper  oonstruotion  and  operation  of  the  stock 
pens. 

S.  M.  Payton  and  W.  A.  Barry  for  appellant. 

W.  H.  Marriott  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court, by  Judge  Burnam. 

The  appellant,  Maj^pie  Brainlette,  brought  this  suit  against  the  appellee, 
the  Louisville  &  Nashville  Bailroad  Co.,  to  recovec  damages  for  the  erection 
and  npfiligent  maintenance  of  live  stock  pens  near  her  residence  at  Sonora, 
1o  Hardin  county,  Kentucky.    Her  petition  is  in  two  paragraphs.    In  the 
first,  sh45  alleged  that  she  was  the  owner  of  a  lot  containing  on9>fourth  of  an 
acre  of  ground  adjacent  to  the  defendant's  right  of  way,  on  which  she  re- 
sided with  her  family;  and  that  the  defendant  was  the  owner  of  a  lot  of 
aboDt  th^  same  size  adjacent  to  hers,  on  which  they  had  erected  stock  pens 
and  chutes,  and  which  are  used  for  the  reception,  detention,  loading  and 
anloading  of  live  stock,  and  which  were  continually  filled  with  cattle,  sheep 
and  hogs;  and  that  in  consequence  of  the  close  proximity  of  these  pens  to 
ber  rpsidence  the  atmosphere  was  polluted  and  her  house  rendered  uncom- 
orcable  and  unfit  for  a  residence,  and  that  in  consequence  thereof  it  hai 
been  injured  in  the  sum  of  $600.    In  the  second  paragraph  of  her  petition 
«he  alleges  that  since  the  2l8t  of  May,  1900,  the  defendants  have  permitted 
'excrement,  urine  and  other  filth  discharged  by  the  live  stock  confined  in 
these  pens  to  remain  there,  and  that  offensive  and  deleterious  odors  had 
arfsen  therefrom  and  polluted  the  atmosphere  in  and  around  her  home  to 
fQcb  an  extent  that  she  could  not  sleep  at  night;  acd  that  her  health  had 
been  seriously  impaired  and  injured  thereby,  and  on  this  account  she  asked 
damages  in  the  sum  of  $3,000. 

A  general  demurrer  was  sustained  to  the  first  paragraph  of  the  petition 
and  a  traverse  filed  to  the  second,  and  a  jury  trial  resulted  in  a  verdict 
and  judgment  for  the  defendant,  and  plaintiff  has  appealed  from  the  action 
of  the  trial  oourt  In  F>ustaining  a  demurrer  to  the  first  paragraph  of  her  peti- 
tion, and  also  from  the  judgment  based  upon  the  verdict  of  the  jury  as  to 
the  second  paragraph.  This  court  in  frequent  adjudications  since  the  adop- 
tion of  our  present  Constitution  has  held  that  under  section  242  a  recovery 
might  be  had  in  all  cases  where  private  property  had  sustained  substantial 
damage  by  the  construction  and  operation'  of  a  railroad  or  other  improve- 
ment, public  in  character,  and  that  it  was  not  necessary  to  recovery  that  the 
damage  should  be  caused  by  a  trespass  or  other  actual  physical  invasion  of 
SQch  real  estate.  (Henderson  v.  McLean,  19  Ky.  Law  Hep.,  1460;  Ludlow 
V.  Dewletter.  22  Ey.  Law  Rep. ,  894. )  And  the  fact  that  a  railroad  is  bound 
by  law  to  furnish  suitable  stock  pens  and  other  facilities  for  loading  and 

unloading  stock  does  not  of  itself  exonerate  It  from  liability  for  injuries  to 
^jacent  property  which  is  the  result  of  the  prudent  construction  and  opera- 
tion of  such  pens. 

Counsel  for  appellee  call  our  attention  to  the  following  averment  contained 
tn the  first  paragraph  of  appellant's  petition:    "Prior  to  May  21,  1900,  she 

^tigbt  an  action  for  injury  to  her  property  by  the  defendant  on  account  o^ 
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the  filthy  oondltlon  of  their  peDS  prior  to  May  SI,  1900,  but  before  doing  s» 
■he  gave  defendant  written  notice  to  remove  said  pens  and  abate  the  nnls- 
anoe  thereof ;  but  she  says  that  no  evidence  was  allowed  to  be  received  on  tb»- 
trlal  of  said  action  as  to  the  injury  to  her  property  by  defendant  in  conse- 
quence of  said  pens  and  its  condition  prior  to  May  31,  1900,  and  no  recovery- 
was  allowed  in  said  action,  or  in  any  action,  for  injury  to  her  said  property 
by  defendant  in  consequence  of  said  pens,  or  the  manner  in  which  it  waa- 
kept,  and  she  has  never  at  any  time  had  any  recovery  for  the  damage  to  her- 
proper^y  by  the  defendant  in  consequence  of  said  pens  or  its  conditions. " 

And  very  earnestly  insist  that  as  they  are  required  by  law  to  maintain 
these  i)ens  for  the  use  of  the  public,  and  they  are  permanent  in  character, 
that  it  was  the  duty  of  appellant  to  haye  embraced  this  alleged  injury  io  the- 
former  suit  instituted  by  her  against  the  defendant,  as  a  party  should  not  be 
permitted  to  split  a  cause  of  action  and  sue  upon  one  part  at  one  time  and 
the  remainder  at  another.    There  are  two  classes  of  actions  for  damages 
against  railroad  companies.    One  for  permanent  injuries,  within  the  mean- 
iog  of  section  242  of  the  Constitution,  and  the  other  for  in  juries  which  result 
from  mere  negligence.    The  claim  in  such  cases  is  in  the  nature  of  a  tort,  and- 
niiiy  be  brought  at  any  time  for  injuries  temporary  in  their  character,,  which 
rpi^ult  from  either  neglect  or  design.    And  the  fact  that  appellant  may  bave» 
previous   to  the  institution  of  this  suit,    instituted  an  action  against  the 
defendant  for  negligently  suffering  its  pens  to  become  filthy  to  such  an 
extent  as  to  interfere  with  the  use  and  occupancy  of  her  residence,  would 
not  estop  her  from  the  maintainanoe  of  a  suit  for  permanent  depreciation  in 
the  value  of  her  property  which  necessarily  resulted  from  the  proper  con> 
Fcruction  and  operation  of  stock  pens.    Of  course  if  this  question  was  In- 
volved in  the  former  litigation,  it  would  be  a  bar  to  the  institution  of  any 
pait  based  upon  this  claim.    We  are,  however,  unable  to  determine  this  fact 
from  the  allegation  of  the  petition  referred  to.    This  would  be  a  matter  of 
defense.  ■  It  is  also  claimed  by  appellee  that  the  averments  of  the  first  para- 
graph only  amounted  to  a  claim  for  negligently  and  carelessly  permitting 
offensive  matter  to  accumulate  in  the  stock  pens  and  pollute  the  atmosphere. 
But  when  we  strip  the  first  paragraph  of  the  petition  of  the  verbiage  with 
which  it  is  encumbered,  it  amounts  to  claim  for  depreciation  for  value  to  the 
rc^al  estate,  necessarily  resulting  from    the  construction  and  operation  of  the 
srock  pens,  whether  tbey  are  kept   in  good  condition  or  not.    In  the  trial 
bnsed  upon  the  averments  of  the  second  paragraph  of  the  answer,  in  which 
the  defendant  was  charged  with  .having  permitted   their  premises  to  become 
offensive  by  negligently  failing   to  remove  filth   caused    by   stock   confined 
therein,  we   perceive  no  error;  the  instructions  fairly  presented   the   law  to 
the  jury,  and  the  verdict  was  abundantly  supported  by  the  proof.     But  for 
the  error  of  the  trial  court  in  sustaining  the  demurrer  to  the  first  paragraph 
of  the  petition  the  judgment  is  reversed  and  cause  remanded  for  a  new  trial 
as  to  the  cause  of  action  stated  in  that  paragraph. 
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KLEIN  V.    MEYERS. 

(Filed  May  9,  1903 -Not  to  be  reported.) 

New  trial— Motion  to  be  made  in  court— The  filing  of  a  motion  for  a  new 
trial  in  the  clerk's  ofSce  within  three  days  after  verdict  is  not  sufSoient.  Tb» 
motion  must  be  made  in  court  within  that  time. 

Ramsey  WasbinRton  for  appellant. 

D.  A.  Glenn  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  a  common  law  action  tried  before  a  jury  who  found  for  the  plaintiff 
and  assessed  the  damages  at  $200,  on  December  6,  1900.  On  December  8  the 
defendant  Died  in  the  clerk's  office  a  motion  and  grounds  for  new  trial.  On 
December  17  the  motion  for  new  trial  was  overruled  by  the  court  and  an  ap- 
peal granted  to  this  court.  The  motion  for  new  trial  was  not  made  in  court 
within  three  days  after  the  verdict.  The  filing  of  the  motion  in  the  clerk's 
ofBce  within  the  time  prescribed  by  law  is  not  sufficient.  The  motion  must 
be  made  in  court.    (Boyle  v.  Stivers,  23  Ky.  Law  Rep.,  798.) 

Judgment  affirmed. 


FRYE'S  ADM'R,  &c.  v.  AVRITT,  &c. 
(Filed  May  13,  1903— Not  to  be  reported.) 

1.  Descent  and  distribution— Advancements— Where  a  father  loaned  cer- 
tain money  to  his  sonin-law,  if  at  the  time  he  loaned  it  it  was  his  intention 
to  charge  same  to  his  daughter  as  arr  advancement  to  her,  the  fact  that  two 
weeks  before  his  death  he  yielded  to  the  importunities  of  his  wife  not  to  so 
charge  it,  would  not  change  the  nature  of  the  transaction  unless  he  did  so 
by  the  terms  of  his  will,  and  this,  although  he  took  his  son-in-law's  note 
for  the  loan. 

2.  Advancement  to  parent  charged  todesoendant— Under  section  1407,  Ken- 
tuclsy  Statutes,  where  such  loan  was  an  advancement  to  the  daughter,  it  is 
chargeable  to  her  children  upon  the  distribution  of  their  grandfather's  estate. 

Finley  Shuck  for  appellants. 

Samuel  Avritt  for  appellees. 

Appeal  from  Marion  Circuit  court. 

Opinion  of  the  court  by  Judge  Paynter. 

John  Avritt  died  testate  in  1894,  leaving  a  widow  and  seven  childdren» 
among  whom  was  a  daughter,  Mary  J.  Frye.  who  afterwards  died.  The  tes- 
tator devised  his  estate  to  his  widow  during  her  life,  and  at  her  death  to  be 
equally  distributed  among  his  children,  and  they  to  be  charged  with  such 
advancements  as  had  been  made  them.  The  question  here  for  review  is  the 
judgment  of  the  court  charging  Mary  J.  Frye's  children  with  certain  ad- 
vancements. The  controversy  is  principally  over  two  items,  one  for  1600  cash 
which  It  is  claimed  the  testator  advanced  to  his  daughter;  the  other,  an 
item  of  over  |900,  money  which  the  testator  let  her  husband,  George  Frye, 

have. 
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Certain  of  the  ablldreD  of  tbe  testator  gave  their  depositions  on  the  ques- 
tion of  tbe  advancements  to  their  sister,  and  were  permitted  to  make  state- 
ments as  to  what  their  father  and  sister  said  and  did.  It  is  urged  that  this 
testimony  was  not  competent.  From  our  view  of  the  case  it  is  unnecessary 
to  decide  whecher  this  testimony  is  competent,  as  there  are  other  facts  in 
evidence,  together  with  the  evidence  of  B.  E.  Avritt,  which  supports  the 
Judgment  of  the  court.  There  was  no  exception  to  the  deposition  of  B.  E. 
Avritt,  in  fact  both  sides  relied  upon  bis  testimony.  The  father  would  not 
have  been  just  to  his  other  children  had  he  let  Frye  have  the  $1,800  (after- 
wards reduced  to  something  over  $900),  without  intending  to  make  bis  daugh- 
ter account  for  it  as  an  advancement  in  tbe  division  of  tbe  estate.  B.  E. 
Avritt  testified  that  his  father  said  that  his  daughter,  Mrs.  Frye,  bad  re- 
ceived more  than  be  would  be  able  to  give  bis  other  children.  This  could  not 
have  been,  unless  the  testator  had  included  in  his  estimate  of  tbe  advance- 
ments to  his  daughter  tbe  George  Frye  note.  His  testimony  tends  to  show 
that  the  testator  bad  intended  to  charge  Mrs.  Frye  with  tbe  principal  of  tbe 
husband's  note,  but  that  about  two  weeks  before  bis  death  he  was  impor- 
tuned by  his  wife  not  to  do  so,  and  from  such  importunities  he  seems  to  have 
abandoned  the  purpose  to  charge  it  to  her.  There  was  nothing  in  bis  will  to 
show  that  be  bad  abandoned  bis  original  intention  to  charge  it  to  his  daugh- 
ter as  an  advancement.  If  it  was  bis  original  intention  when  be  loaned  tbe 
money  to  charge  it  to  his  daughter  as  an  advancement  to  her,  and  it  was 
just  to  do  so  (it  evidently  was),  then  yielding  to  importunities  not  to  do  so 
two  weeks  before  his  death  would  not  change  the  character  of  tbe  transac- 
tion unless  he  did  so  by  terms  of  the  will.  (Gastou  v.  Uobards,  &c.,  9  Ky. 
Law  Rep.,  722.)  If  Mrs.  Frye  was  charged  with  it,  then  of  course  her  chil- 
dren are  likewise  chargeable  therewith,  for  section  1407,  Kentucky  Statutes, 
reads  as  follows:  "Any  real  or  personal  property,  or  money,  given  or  devised 
by  any  parent  or  grandparent  to  a  descendant  shall  be  charged  to  the  descend- 
ant of  those  claiming  through  him  in  tbe  division  and  distribution  of  ber 
undevised  estate  of  the  parent  or  grandparent;  and  such  parties  shall  receive 
nothing  further  therefrom  until  the  other  descendants  are  made  proportion- 
ately equal  with  him,  according  to  his  descendible  and  distributable  share 
of  tbe  whole  estate,  real  and  personal,  devised  and  undevised,  etc." 

The  mere  fact  that  the  testator  held  a  note  for  the  money  would  not  pre' 
vent  it  from  being  treated  as  an  advancement.  (Scobee,  &c.  v.  Bridges  & 
Co.,  &;o..  87  Ey.,  427.)  In  the  case  of  Connor  v.  Crusan,  14  Ey.  Law  Rep., 
859,  a  son-in  law  executed  a  note  to  his  father-in-law.  In  the  suit  on  a  note 
the  payor  was  permitted  to  show  that  it  was  an  advancement  to  bis  wife. 
In  Sadler  v.  Huffheiraer,  &c.,  11  Ky.  Law  Bep.,  670,  the  court  held  that  a 
conveyance  to  a  son-in-law  should  be  treated  as  an  advancement  to  bis  wife 
Tbe  same  doctrine  is  enunciated  in  Stevenson  &c.  v.  Martin,  &c.,  11  Buf^b, 
485.  In  Barber,  &c.  v.  Taylor's  Heirs,  9  Dana.  84,  the  court  said:  "A  gift  of 
money  or  other  personal  property  to  tbe  husband  of  the  donor's  daughter 
would,  if  not  otherwise  intended,  be  an  advancement  to  such  daughter, 
though  the  husband,  by  wasting  or  losing  it.  might  prevent  his  wife  from 
deriving  any  benefit  from  it.  So  land  given  in  marriage  to  the  husband  and 
wife  and  to  the  survivor  of  them  and  their  issue  in  tall,  the  wife  being  the 
daughter  of  the  giver,  would  be  an  advancement  to  ber,  to  the  full  extent 
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f>t  the  value  of  the  entire  estate,  although  the  husbaDd  might  surviTe  her. 
and  might  also  dook  the  entail,  and  thereby  monopolisw  the  whole  estate; 
yet,  in  dlstribatlDg  her  intestate,  father's  estate,  her  children  would  be 
tsharged  with  the  value  of  the  estate  thus  enjoyed  and  converted  by  their 
father,  beoause  their  grandfather  so  intended  and  provided,  and  because  the 
object  of  the  statute  was  to  distribute  his  estate  as  he  himself  would  have 
done,  or  may  be  presumed  to  have  intended." 

It  is  our  opinion  that  the  court  properly  held  that  the  heirs  of  Mrs.  Frye 
should  be  charged  with  the  amounts  in  controversy  as  advancements  to 
their  mother.  Their  mother  and  father  received  and  enjoyed  the  same,  and 
It  would  not  be  just  to  the  other-  children  of  the  testator  if  they  were  not 
charged  therewith. 

The  judgment  is  affirmed. 


WILSON  V.  COMMONWEALTH. 

(Filed  May  18,  1902— Not  to  be  reported.) 

Criminal  law— Self -defense —Instruction— An  instruction  on  self-defense 
which  leaves  it  to  the  jury  to  determine  if  at  the  time  of  the  shooting  the 
-defendant  had  reasonable  grounds  to  believe  that  it  was  necessary  to  shoot 
the  deceased  to  protect  himself,  or  his  companion,  is  correct,  and  the  omission 
to  tell  the  jury  that  the  defendant  had  the  right  to  pursue  the  deceased  was 
oot  error. 

E.  E.  Hogg  for  appellant. 

Clifton  J.  Pratt  and  McKenzie  Todd  for  appellee. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  opinion  rendered  on  the  former  appeal  of  this  case  is  found  in  28  Ey. 
Law  Rep.,  748.  The  evidence  on  this  trial  is  substantially  the  same  as  on 
that.  A  primary  election  was  held  in  the  Cow  Creek  precinct  in  Owsley 
county  on  December  22,  1900;  a  great  many  persons  were  present;  about  9 
o'clock  in  the  morning  the  defendant,  Abel  Wilson,  went  with  James  Moore, 
App  Murrell  and  Ben  Hall  to  the  loft  of  a  barn  and  engaged  Id  a  game  of 
cards  for  25  cents  a  game;  the  game  was  stopped  about  lU  o'clock  by  a  call 
for  Hall,  who  left  to  shoe  a  horse.  At  this  time  60  cents  was  due  to  Moore 
and  Hall,  which  they  requested  Wilson  to  pay,  but  be  claimed  that  Moore 
owed  him  50  cents  which  he  had  won  the  evening  before,  and  proposed  to  set- 
off the  accounts.  Hot  words  passed ;  Moore  and  Hall  then  left  without  the 
money.  The  game  proceeded,  two  bystanders  taking  their  places.  An  hour 
■or  two  afterwards  James  Moore  returned  to  the  loft,  accompanied  by  his 
brother,  Lewis  Moore,  both  armed  wih  pistols;  as  he  entered  he  referred  to 
the  insult  he  had  received  when  he  left,  and  said  :  '*We  have  come  back  after 
that  money."  Wilson  answered:  "I  thought  that  matter  was  settled." 
Moore  replied:  **  Give  up  the  money  and  we  will  let  you  alone."  The  two 
Moores  had  out  their  pistols  and  Wilson  said:  "Don't  crowd  me  with  that 
pistol."  Wilson  and  Murrell  then  got  out  of  the  loft,  jumping  from  the 
door  to  the  ground.  They  were  immediately  followed  by  James  and  Lewis 
Moore.    As  Murrell  was  getting  out  Moore  made  an  effort  to  shoot  him  in 
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the  haok,  but  was  prevented  by  a  bystander.  When  Wilson  strnok  the  ground 
be  started  np  the  oreek  on  which  the  barn  stood.  He  bad  only  gotten  a  few- 
steps  when  James  Moore  reaobed  the  ground  and  renewed  the  altercation. 
Moore  fired  the  first  shot,  whloh  missed  Wilson,  and  Wilson  shot  Moore  in  the 
tbigb.  The  two  shots  were  almost  simultaneous.  By  this  time  Lewis  Moore 
had  reached  the  ground  and  advanced  on  Wilson,  pistol  in  hand.  Wilson 
knocked  his  pistol  down  so  that  the  load  went  off  in  the  ground.  He  then 
fired  at  Lewis  Moore,  close,  to  his  face,  but  missed  him.  Lewis  Moore  then 
turned  to  get  away  from  Wilson,  and  as  he  retreated  Wilson  fired  again,  and 
shot  him  in  the  back  of  the  head,  killing  him  instantly.  In  the  meantime 
James  Moore  bad  been  trying  to  get  his  pistol  to  go  off  again,  but  it  would 
not  shoot.  He  then  ran  and  jumped  on  Wilson,  after  throwing  a  large  rook 
at  him,  which  be  dodged.  Wilson  then  got  out  his  knife  and  cut  James 
Moore.  From  the  wounds  received  he  also  died  shortly  afterwards.  On 
these  facts  the  circuit  court  instructed  the  jury  as  follows : 

''1st.  If  you  shall  believe  from  the  evidence,  beyond  a  reasonable  doubt,  thatv 
defendant,  Abel  Wilson,  in  this  county,  and  before  the  finding  of  the  indict- 
ment herein,  feloniously  shot  with  a  pistol  and  killed  Lewis  Moore,  not  in 
the  necessary  or  apparent  necessary  self-defense  of  himself  or  App  Morrell, 
you  will  find  the  defendant,  Abel  Wilson,  guilty;  guilty  of  willful  murder  if 
same  was  done  with  malice  aforethought;  guilty  of  voluntary  manslaughter 
if  same  was  done  in  sudden  beat  and  passion  and  without  previous  malice. 

"£d.  If  you  believe  from  the  evidence  that  at  the  time  Abel  Wilson  shot 
and  killed  Lewis  Moore  (if  you  believe  from  the  evidence,  beyond  areasona> 
ble  doubt,  be  did  do  so)  he  believed,  and  bad  reasonable  grounds  to  believe, 
that  he  or  App  Murrell  were  then  and  there  in  danger  of  death  or  the  Inflic- 
tion of  great  bodily  barm  at  the  bands  of  Lewis  Moore,  or  those  acting  ii> 
concert  with  him,  and  that  it  was  necessary,  or  seemed  to  the  defendant, 
Wilson,  in  the  exercise  of  a  reasonable  judgment  to  be  necessary,  to  shoot  and 
kill  Lewis  Moore,  in  order  to  protect  himself  or  App  Murrell  from  death  or 
the  in  motion  of  great  bodily  barm  at  the  hands  of  said  Moore,  or  those  act- 
ing with  him,  then  you  will  find  the  defendant  not  guilty  on  the  grounds  of 
self-defense  and  apparent  necessity. 

"3d.  If  you  find  the  defendant  guilty  of  willful  murder  you  will  fix  his 
punishment  at  death  or  confinement  in  the  State  penitentiary  for  life,  in  your 
discretion.  If  you  find  him  guilty  of  voluntary  maDelaughter  you  will  fix 
his  punishment  at  confinement  in  the  Stat-e  penitentiary  for  not  le^s  than 
two  and  not  more  than  twenty-one  years,  in  your  discretion.  If  you  find  him 
not  guilty  you  will  say  so,  and  no  more. 

"4th.  If  you  have  a  reasonable  doubt  of  the  defendant  having  been  proven 
gullry.  you  will  find  him  not  guilty.  Or.  if  you  shall  believe  from  the  evi- 
denco.  heyond  a  reasonable  doubt,  that  the  deiendant  has  been  proven  Kuilty, 
but  have  a  reasonable  doubt  whether  his  crime  be  willful  murder  or  volun- 
tary m.ioslaugbter,  you  should  find  him  guilty  of  voluntary  manslaughter, 
and  flx  his  punishment  at  confinement  in  the  State  penitentiary  for  not  less 
than  two  nor  more  than  twenty-one  years,  in  your  discretion." 

Under  these  instructions  the  jury  returned  the  following  verdict:  "We, 
the  jury,  agree  and  find  the  defendant  guilty  of  voluntary  manslaughter* 
and  fix  his  punishment  at  seven  years  in  the  State  penitentiary." 
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The  court  having  overrtiled  the  defendant's  motion  for  new  trial  and  en- 
tered judgment  on  the  verdiot,  he  again  appeals.  On  the  former  appeal  thift 
oourt  said,  holding  that  an  instruction  as  to  mutual  combat  should  not  have 
been  gives  :  '*The  principle  of  law  applicable  to  a  mutual  rencounter  doea 
not  apply  to  this  case.  The  only  evidence  of  willingness  on  the  part  of  de- 
fandant  to  engage  in  a  fight  is  that,  after  getting  out  of  the  loft,  they  stood 
their  ground.  The  law  doos  not  require  that  one  who  has  been  attacked  by 
another  with  a  deadly  weapon,  or  has  made  demonstrations  manifesting  ai^ 
intention  to  commence  an  attack,  to  retreat,  but  he  has  the  right  to  stand 
and  defend  himself;  and  if  in  so  doing  it  becomes  necessary,  or  upon  rea- 
sonable grounds  apparently  necessary,  that  he  should  kill  his  assailant,  th& 
killing  is  excusable  on  the  ground  of  self-defense..  East  says :  'A  man  may 
repel  force  with  force  In  defense  of  his  person  *  *  •  against  any  one  who 
manifestly  Intends  or  endeavors,  by  violence  or  surprise,  to  commit  a  known- 
felony.  *  *  *  He  is  not  obliged  to  retreat,  but  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  danger,  and  If  he  kills  him  in  so  doing,. 
It  is  justifiable  self-defense. ' 

"Bishop  held  the  law  to  be  that,  'where  an  attack  is  made  with  murder- 
ous intent,  the  person  attacked  is  not  required  to  flee,  but  may  stand  hla 
ground,  and  if  necessary  kill  his  assailant.' 

''And  this  view  has  been  adopted  by  this  court  in  numerous  oases,  nnd  is 
settled  law  in  this  State.  (See  the  oases  Phillips.  2  Duvall,  828;  Toimsr.  & 
Bush,  312;  Holloway,  78 Ky.,  350;"  Wilson  v.  Commonwealth,  23  Ky.  Law 
Rep.,  743.) 

It  is  earnestly  insisted  for  appellant  that  the  instructions  given  on  the  trial 
are  not  in  accord  with  the  principles  laid  down  by  this  court,  above  quoted, 
in  that  they  do  not  Instruct  the  jury  as  to  the  right  of  the  defendant  to  pur- 
sue his  adversary,  and  the  case  of  Luby  v.  Commonwealth,  75  Ky.,  1,  is  relied 
on.    The  instruction  given  in  that  case  was  criticised  by  this  court  because 
it  In  terms  told  the  jury  that  "the  prisoner  was  not  obliged  to  retreat,  but 
had  the  right  to  defend  himself,"  without  telling  them   that  he   might,  if 
necessary  to  secure  himself  from  immediate  and  Impending  danger,  pursue- 
bis  adversary.    The  Instruction  given  in  this  case  is  more  general  in  its  terms. 
By  Ic  the  jury  were  told  that  if  at  the  time  the  defendant  shot  and  killed 
deceased  he  believed,  and  had  reasonable  grounds  to  believe,  that  he  or  App 
Muri^U  were  then   and  there  in  danger  of  death  or  the  infliction   of  great 
bodily  harm  at  the  hands  of  Lewis  Moore,  or  those  acting   in  concert  with 
him,  and  that  it  was  necessary,  or  seemed  to  the  defendant  in  the  exercise  of 
a  reasonable  judgment  to  be  necessary,  to  shoot  and  kill  the  deceased  in 
order  to  protect  himself  or  App  Murrell  from  death  or  the  infliction  of  great, 
bodily  harm  at  the  hands  of  deceased,  or  those  acting  with  him,  then  they 
should  find  the  defendant  not  guilty  on  the  grounds  of  self-defense  and  ap- 
parent necessity.    This  instruction  left  the  jury  to  determine  under  all  the 
evidence  whether,  at  the  time  of  the  shooting,  the  defendant  had  reueonabl& 
grounds  to  believe  that  it  was  necessary  to  shoot  the  deceased  for  the  protec- 
tion of  himself  or  App  Murrell.    This  was  a  correct  statement  of  the  law,  and 
fairly  sobmltted  to  the  jury  the  issue  they  were  to  try.     There  was  no  error^ 
in  the  admission  or  rejection  of  evidence,  and  on  the  whole  case  we  see  na 
error  to  the  prejudice  of  the  substantial  rights  of  the  accused. 
Judgment  affirmed. 
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(Filed  May  18,  1909— Not  to  be  reported.) 

GoDtraot— Services  performed  as  coDoubioe—While  one  oaD  Dot  recover 
tor  services  performed  as  housekeeper  under  a  contract  of  concubinage, 
^here  the  services  were  incidental  to  the  illicit  relation,  yet  where  the  proof 
shows  that  the  plaintiff  was  a  young  girl,  who  for  two  years  performed  the 
services  as  housekeeper  for  a  stipulated  sum.  without  any  illicit  intercourse, 
although  the  circumstances  made  this  Improbable,  the  oourt  should  have 
submitted  the  question  of  whether  the  contract  was  made  with  a  view  to  the 
immoral  intercourse  or  not  to  the  jury. 

A.  E.  Cole  &  Son,  A.  A.  Wadsworth  and  Thos.  B.  Phister  for  appellant. 

E.  L.  Worthington  for  appellee. 

.Appeal  from  Mason  Circuit  Court. 

Dpinion  of  the  court  by  Judge  DuRelle. 

Appellant  brought  suit  alleging  that  on  June  1,  1888,  she  was  employed 
by  appellee  as  his  housekeper  at  the  stipulated  wages  of  92  per  week ;  that 
under  said  agreement  she  performed  the  duties  of  housekeeper  for  him, 
cooked  for  him,  washed  and  mended  his  clothes,  and  nursed  him  when  sick, 
until  May  1,  1897;  that  he  paid  her  the  sum  of  $200,  and  is  still  indebted  in 
the  sum  of  $1,804,  which  is  wholly  unpaid. 

Appellee's  answer,  in  the  first  paragraph,  traversed  all  the  averments  of 
the  petition,  and  in  the  second  paragraph  pleaded  the  five-year  statute  of 
limitation  as  to  the  services  alleged  to  have  been  rendered  prior  to  August 
26,  1894.  The  reply  alleged  payment  by  appellee,  from  time  to  time,  for  a 
period  of  more  than  ten  years,  and  during  the  five  years  before  the  institu- 
tion of  the  action,  of  sums  of  money  and  other  things  of  value,  on  account 
of  the  demand  sued  on  and  the  recognition  by  him  of  the  demand  as  a  valid 
•and  existing  obligation,  which  payments  amounted  to  some  1200.  The  re- 
Joinder  is  a  traverse  of  the  reply. 

By  an  amended  answer  appellee  alleged  that,  during  the  entire  period  of 
the  alleged  services,  appellant  and  appellee  were  living  in  adultery  with  one 
another,  and  appellant  occupied  the  relation  of  concubine  to  appellee,  and 
whatever  services  she  rendered  him  during  that  period  were  incidental  to 
the  illegal  relation  and  the  improper  connection  subsisting  between  them. 
The  amended  answer  was  traversed  by  a  reply. 

At  the  conclusion  of  appellant's  testimony  the  court  instructed  the  jury  to 
^nd  for  appellee.  Appellant's  testimony  was  that  appellee  employed  her  on 
June  1,  1883,  to  work  for  him;  to  be  his  housekeeper;  to  do  his  cooking, 
washing  and  other  necessary  housework,  for  which  he  undertook  to  pay  her 
^2  per  week;  that  she  faithfully  discharged  her  duties  under  the  employment, 
in  Maysville,  until  May  1,  1897,  except  from  December,  1885,  to  March.  1886; 
that  in  March,  1886,  she  had  gone  to  Illinois,  and  was  at  work  for  wages, 
and  appellee  came  for  her  and  persuaded  her  to  return  to  Maysville  with 
him  and  keep  house  for  him,  and  promised,  in  addition  to  the6S  per  week,  to 
fCive  her  a  house  and  lot,  in  consideration  of  which  she  returned  to  Kentucky 
and  resumed  her  duties  as  his  housekeeper.  Upon  cross-examination  she 
«tated  that  the  contract  was  made  in  the  room  where  appellee  lived,  in 
Maysville;  that  there  was  only  one  bed  and  two  chairs  in  the  room;  that  she 
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knew  at  the  time  she  made  the  oontract  that  he  had  only  one  room  and  one 
bed  in  it;  that  they  had  slept  together  all  the  time  and  ate  at  the  same  table* 
bnt  that  during  the  first  two  years  of  her  servioe  they  had  no  carnal  inter- 
course; that  she  then  left  him  and  went  to  Peoria,  at  which  time  he  paid  her 
way  and  |900  in  full  of  services  np  to  the  time  she  left;  that  after  he  per- 
suaded her  to  retnm  from  Illinois,  in  March,  1886,  they  stayed  all  night  at 
the  boose  of  one  of  his  relatives;  that  the  next  night  they  went  to  some 
rooms,  which  he  had  rented,  and  slept  together  the  first  night,  and  that  was 
the  first  time  he  ever  had  carnal  intercourse  with  her;  that  he  had  snob 
interoouise  thereafter  whenever  he  desired  it :  that  they  were  frequently  ar- 
rested for  living  together  in  adultery,  and  were  once  indicted  for  it;  that 
thpy  separated  in  May,  1897,  and  a  few  days  thereafter  she  demanded  the 
money  he  had  agreed  to  pay,  but  he  made  no  answer;  that  appellee  married 
the  fall  after  the  separation,  and  that  before  his  marriage  she  placed  her 
claim  In  the  bands  of  attorneys  for  collection. 

Two  other  witnesses  were  introduced  for  appellant;  who  testified  to  state-^ 
ments  of  appellee,  showing  acknowledgment  by  him  of  his  obligation  to 
pay  for  her  services;  and  one  of  them  stated  that  she  was  very  young  at  the 
time  she  went  to  work  for  apppellee,  and  could  not  have  been  over  fifteen  or 
sixteen  years  old,-  and  that  up  to  that  time  he  had  never  heard  anything 
against  her  reputation.  Her  own  statement  of  the  date  of  her  birth  shows 
she  was  sixteen  years  old. 

The  sole  argument  advanced  for  appellee  to  sustain  the  peremptory  In- 
struction is  based  upon  the  theory  that  the  evidence  on  behalf  of  appellant 
shows  the  oontraot  between  her  and  appellee  to  have  been  a  contract  of  con- 
oubinage;  that  the  services  rendered  by  her  were  incidental  to  the  illegal  and 
immoral  relation  established  between  them,  and  that,  therefore,  the  Ipgal 
principle  Is  applloahle,  that  If  a  woman  lived  with  a  man,  not  *Mn  the  r-har- 
aoter  and  capacity  of  a  hired  woman  or  house  servant,  but  as  his  mispress, 
the  law  would  not  imply  a  contract,  nor  enforce  an  express  one,  founded  on. 
such  a  consideration."  (Metcalf  on  Contracts,  857,  note  9;  Wolraven  v. 
Jones,  1  Houston,  365.) 

There  is  no  doubt  of  the  correctness  of  the  legal  principle  relied  on,  which 
is,  perhaps,  nowhere  better  stated  than  in  the  opinion  by  Chief  Justice 
Simpson  in  McDonald  v.  Fleming,  13  B.  Mon.,  986,  which  was  a  bill  in 
chancery,  alleging  that  appellee  was  indebted  to  appellant  for  her  servicea 
rendered  as  housekeeper  and  in  the  general  management  of  his  business,  and 
the  money  expended  by  her  for  his  benefit,  to  avoid  the  payment  of  which  he 
had  conveyed  his  property  to  a  third  person.  Said  the  court  in  that  caser 
"So  far  as  the  services  for  which  compensation  Is  claimed  were  incidental 
to  the  illegal  condition  In  which  the  parties  lived,  and  the  improper  connec- 
tioo  subsisting  between  them,  they  are  not  of  a  character  which  the  law 
conntenances,  or  for  which  any  action  can  be  maintained.  As  she  occupied 
the  attitude  of  a  wife  without  having  been  one.  the  services  she  performed 
in  acting  as  housekeeper  resulted  from  the  position  in  which  she  had  placed 
herself,  and  do  not  in  law  entitle  her  to  any  compensation.  Indeed  it  la 
evident  that  It  was  neither  Intended  nor  expected  by  the  parties  that  she  waa 
to  be  otherwise  compensated  for  such  services  than  by  the  support  that  waa 
fnraisbed  her.    ^    *    *    It  is  wholly  inconsistent  with  the  policy  of  the  law 
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to  eDcourage  such  oonduct,  by  permitting  a  female  who  has  ooDtinued  to  live 
for  a  series  of  years  in  a  state  of  illicit  intercourse  with  one  of  the  opposite 
«ez,  when  a  rupture  occurs  between  them,  to  maintain  a  suit  for  compensa- 
tion for  personal  services.  The  law  will  not  imply  any  promise  to  pay  for 
services  rendered  under  such  circumstances;  the  efSoient  cause  and  induce- 
ment to  the  whole  transaction  being  illegal,  it  becomes  illegal  in  all  of  its 
aspects,  and  consequently  there  is  no  valid  consideration  upon  which  such 
a  promise  can  be  implied." 

In  this  case  it  will  be  observed  that  the  court,  sitting  as  a  chancellor, 
found  the  facts,  and  applied  the  legal  principle  to  the  facts  so  founded.  A 
decree  dismissing  the  plaintiff's  bill  was  reversed,  and  a  decree  directed  for 
certain  money  which  the  complainant  had  received  and  which  went  into  the 
common  stock,  the  court  holding:  "If  this  money  was  appropriated  to  the 
use  of  the  defendant,  it  would  be  unjust  for  him  to  retain  it,  as  the  parties 
have  separated,  and  have  no  longer  community  of  interest." 

Authorities  to  the  same  effect  might  be  multiplied.  It  maybe  conceded, 
also,  that  an  agreement  upon  the  face  of  which  no  Illegality  appears  may 
nevertheless  be  made  for  an  illegal  purpose,  and  in  that  event  is  rendered 
void  by  the  purpose  for  which  it  is  uiade.  (McAdam  on  Landlord  and  Ten- 
ant, section  90;  Ghitty  on  Contracts,  667;  Hall  v.  Coppell,  7  Wall.,  542;  2 
Kent,  407.) 

On  the  other  hand,  the  existence  of  an  illegal  relation  between  the  parties 
does  not  render  illegal  an  express  contract  for  the  performance  of  services  or 
labor  by  the  one  to  the  other  when  the  illicit  relations  do  not  form  any  part 
of  the  contract.  CHhodes  v.  Stone.  17  N.  Y.  Sup.,  561;  Ogden  v.  McHugh, 
167  Maf^s.,  276,  57  Am.  St.  Rep.,  466;  Bobbins  v.  Potter.  11  Allen,  Mass..  58a) 

In  Winebrinner  v.  Weisiger,  8  T.  B.  Mon.,  83,  a  title  bond  had  been  as- 
signed to  one  Murray,  who  afterwards  assigned  it  to  his  paramour.  The  lot 
having  been  sold  by  the  obligor  of  the  bond,  a  contest  arose  between  his  ven- 
dee and  the  assignee  of  the  title  bond,  it  being  claimed  that  the  assignment 
was  without  consideration.  A  disclosure  was  asked  as  to  the  consideration 
of  the  assignment,  and  in  their  answer  Murray  and  Miss  Winebrinner  alleged 
that  the  assignment  was  made  in  part  discharge  of  a  debt  which  he  owed 
her  for  personal  servioes  rendered  by  her.  The  circuit  court  adjudged 
against  the  Winebrinner  claim.  If  she  had  been  Murray's  wife,  the  assign- 
ment would  have  been  invalid.  Said  the  court,  in  an  opinion  by  Chief  Jus. 
tlce  Boyle:  *'There  is  no  proof  of  a  marriage  in  fact,  and  although  she  is 
proved  to  have  lived  with  him  nome  years  before,  and  to  have  had  children 
by  him,  yet  she  had  not  assumed  his  name,  nor  were  they  reported  to  be 
husband  and  wife.  The  conclusion  evidently  is,  therefore,  that  their  connec- 
tion was,  and  is,  of  a  meretricious,  and  not  of  a  matrimonial,  character;  and 
in  such  case,  however  criminal  she  may  be  in  other  respects,  she  is  not  dis- 
abled in  law  from  acquiring  property  from  him  by  gift  or  contract..  If  their 
future  cohabitation  had  been  the  consideration  of  the  assignment,  it  would 
have  been  vicious,  and  Murray,  and  those  claiming  in  privity  under  him, 
might,  on  that  ground,  have  been  entitled  to  a  rescission  of  the  assignment; 
but  she  and  Murray  allege  the  consideration  to  be  one  of  a  valuable  character, 
being  for  personal  services,  as  they  state,  theretofore  rendered  by  her,  and  as 
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bP7  were  called  od  to  disclose  tbe  oonsideratloD,  tbelr  statement  zoust  be 
taken  to  be  true,  especially  as  tbere  is  no  evidence  contradictlnK  it.*' 

Tbe  decree  was  reTersed  in  favor  of  appellant. 

In  the  case  at  bar  tbe  only  evidence  presented  shows  that  a  young  ffirl, 
presumably  untanght  and  illiterate,  entered  into  a  contract  with  a  grown 
man  to  perform  manual  services,  and  that  for  upwards  of  two  years  she  per- 
formed those  services  without  any  illicit  relation  existing,  though  under  cir- 
cumstances which,  so  far  as  this  record  discloses,  render  tbe  absence  of  an 
Improper  intimacy  highly  Improbable.  Circumstances,  however,  might  have 
appeared  to  the  jury  to  render  this  part  of  the  testimony  plausible.  At  all 
eventii,  her  story,  however  improbable,  was  possible,  andisasbolutely  uncon- 
tradicted. After  living  with  him  some  two  years  in  this  manner,  she  went 
to  a  distant  State  and  engaged  in  other  services,  from  which  he  persuaded 
her,  by  promises  of  increased  compensation,  to  return  to  his  service.  Immedi- 
ately after  she  re'ontered  his  service  illicit  relations  began.  If  these  illicit 
relations  were  the  object  of  the  contract  in  the  minds  of  both  tbe  parties; 
or  if.  as  the  contract  was  understood  by  both  parties,  it  was  made  in  con- 
templation of  a  state  of  concubinage;  or  if  the  illicit  relationship  was  un- 
derstood by  the  parties  to  form  a  part  of  the  contract,  then  the  contract  was 
illegal,  and  there  can  be  no  recovery. 

Whether  this  was  the  fact  or  not  was  a  question  for  tbe  jury  to  decide, 
under  proper  instructions.  The  uncontradicted  evidence  does  not  justify  us 
in  saying  that  the  contract  could  not  have  been  made  by  appellant  solely  for 
legitimate  purposes,  nor  can  we  say  that  the  immoral  relationship  was 
necessarily  in  contemplation  of  appellant,  and  not  merely  the  unanticipated 
result  of  tbe  peculiar  situation  of  the  parties.  These  questions  are  for  the 
jary. 

For  tbe  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  award  appellant  a  new  trial  and  for  further  proceedings  con- 
sistent herewith. 

Whole  court  sitting. 

Judges  Payntor,  Burnam  and  Hobso'n  dissenting. 

Judge  Burnam  delivered  the  following  dissenting  opinion  : 
No  prinoiple  of  law  is  better  established  than  that  one  can  not  lawfully 
contract  to  do  that  which  has  a  tendency  to  be  injurious  to  the  public  morals, 
and  tbe  courts  have  never  hesitated,  where  future  illicit  intercourse  enters 
into  a  contract  as  the  oonsideration,  either  wholly  or  partially,  to  declare 
SQoh  contracts  illegal  and  unenforcible.  Tbe  appellant  in  this  case  testified 
that  sbe  was  an  unmarried  woman  about  nineteen  years  of  age,  and  that  the 
appellee  was  a  haobelor,  occupying  a  sinlge  room,  which  was  furnished  with 
one  bed  and  a  few  ohairs;  that  on  the  1st  day  of  June,  1888,  she  was  em- 
ployed by  blm  to  do  his  cooking  and  other  housework  at  a  salary  of  92  per 
week;  and  that  under  this  employment  she  took  up  her  abode  in  his  room 
and  worki'd  for  him  until  December,  1880.  and  that  during  this  period  they 
oooQpied  tbe  same  bed,  but  bad  no  oamal  intercourse  with  each  other;  and 
that  be  paid  her  $900  for  her  services  during  this  period ;  that  she  then  went 
to  Illinois  to  live,  but  that  in  March,  1886,  appellee  came  to  Illinois  and 
persoadnl  her  to  return  to  Kentucky  and  resume  her  old  duties  and  rela- 
tions, promising,  in  addition  to  18  per  week,  that  he  would  give  her  a  house 
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and  lot;  that  after  her  return  from  IlllDios  they  occupied  the  same  bed  and 
sustained  sexual  relations  with  each  other  until  she  left  him  in  May,  1807; 
that  during  this  jierlod  of  more  than  eleven  years  the  appellee  did  not  pay 
her  any  wa^es  for  her  services,  and  it  appears  from  the  testimony  of  other 
witnesses  that  during  this  period  they  were  indicted  by  the  grand  Jury  for 
living  in  adultery.  It  is  perfectly  manifest  from  the  testimony  that  the 
main  inducement  for  the  alleged  employment  of  appellant  by  appellee  was 
the  immoral  and   illegal  relation  which  she  sustained  to  the  defendant. 

Whilst  the  mere  fact  that  a  man  and  woman  are  illegally  cohabiting  will 
not  disable  them  from  contracting  with  each  other  when  the  contract  has  no 
reference  to  the  illicit  ralation,  yet  when  such  relation  forms  any  part  of  the 
consideration  for  the  contract  it  is  totally  void.  In  McDonald  v.  Fleming, 
51  Ky..  1905,  the  facts  were  almost  identical  with  those  testified  to  by  appel- 
lant, and  It  was  held  that  an  action  could  not  be  maintained  on  an  implied 
contract  for  services  which  were  partially  rendered  as  mistress  of  the  defend- 
ant. Judge  Simpson,  in  a  very  able  opinion,  said  :  **So  far  as  the  servioes 
for  which  compensation  is  claimed  were  incidental  to  the  illegal  condition 
in  which  the  parties  lived,  and  the  improper  connection  subsisting  between 
them,  they  are  not  of  a  character  which  the  law  countenances,  or  for  which 
any  action  can  be  maintained.  As  she  occupied  the  attitude  of  a  wife  with- 
out having  been  one,  the  services  she  performed  in  acting  as  housekeeper 
resulted  from  the  position  in  which  she  had  placed  herself,  and  do  not  in 
law  entitle  her  to  any  compensation.  Indeed  it  is  evident  that  it  waa 
neither  intended  nor  expected  by  the  parties  that  she  was  to  be  otherwise 
compensated  for  such  services  than  by  the  support  that  was  furnished  her. 
She  was  abundantly  supplied  with  all  the  comforts  and  necessaries  of  life» 
was  well  dressed  and  had  money  to  expend  at  her  pleasure;  and  it  is  exceed- 
ingly doubtful  whether  all  the  servioes  rendered  by  her  for  Fleming  exceeded 
in  value  the  amount  thus  furnished  by  him.  Be  this,  however,  as  it  may, 
it  is  wholly  inconsistent  with  the  policy  of  the  law  to  encourage  such  con- 
duct, by  permitting  a  female  who  has  continued  to  live  for  a  series  of  years 
in  a  state  of  illicit  intercourse  with  one  of  the  opposite  sex,  when  a  rupture- 
occurs  between  them,  to  maintain  a  suit  for  compeusation  for  personal  ser- 
vices. The  law  will  not  imply  any  promise  to  pay  for  services  rendered  un- 
der such  oiroumstanoes.  The  efficient  cause  and  inducement  to  the  whole 
transaction  being  illegal,  it  becomes  illegal  in  all  of  its  aspects,  and  oonse- 
queotly  there  is  no  valid  consideration  upon  which  a  promise  oan  be  im- 
plied." 

The  testimony  of  appellant  shows  conclusively  that  the  chief  services  which 
she  rendered  appellee  was  as  his  concubine.  Any  other  services  were  merely 
incidental  to  this  relation,  and,  as  said  by  Judge  Simpson  in  the  Fleming 
case,  **lci6  perfectly  evident  that  it  was  neither  intended  nor  expected  by  the 
parties  that  she  was  to  receive  any  other  compensation  '  than  the  support 
which  was  furnished  her  during  this  period." 

The  mere  fact  that  the  terms  of  the  contract  testified  to  by  appellant  con- 
tained nothing  immoral  does  not  prevent  the  court  from  determining  the  real 
object  of  the  parties  in  entering  into  a  contract  and  declaring  its  illegality. 
As  there  is  no  conflict  in  the  testimony  the  court  properly  determined,  as  a 
matter  of  law,  the  alleged  contract  to  be  illegal,  immoral  and  unenforcible; 
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ind  this  oonolnfllon  of  the  droalt  judge  is  not  only  iu  harmony  with  former 
adjndiMttoDB  of  this  oonrt,  but  is  in  aooord  with  the  nniyersal  trend  of 
antborities. 

for  msons  indioated  I  dissent  from  the  opinion  of  the  majority. 

Judges  Paynter  and  Hobson  oononr  in  this  dissent. 


POWELL  V.  LILLY. 
(Filed  May  18,  1002— Not  to  be  reported.) 

1.  DiTorce~Hu8band*s  liability  for  wife's  attorney's  fee— Under  section^ 
900.  Kentnoky  Statutes,  proyiding  that  in  an  action  for  divoroe  the  hnsband 
it  liable  for  bis  wife's  attorney's  fee  unless  she  is  the  party  in  fault,  the  faot. 
that  the  action  is  dismissed  by  the  wife  does  not  relieve  the  husband  from, 
liability  for  her  attorney's  fee. 

2.  Yalue  of  services— In  determining  the  fee  the  court  should  look  both  to* 
the  character  of  the  services  rendered  and  to  the  flnancial  condition  of  th» 
hoaband. 

H.  G.  Haselwood  and  B.  H.  Grooke  for  appellant. 

Grant  E.  Lilly  for  appellee. 

Appeal  from  Madison  Glrouit  Gourt. 

Opinion  of  tbe  court  by  Judge  Bumam. 

The  appellant,  J.  H.  Powell,  brought  this  action  for  divorce  against  hi9 
wife,  Margaret  J.  Powell,  on  the  ground  that  they  hnd  lived  separate  and 
apart  without  cohabitation  for  more  than  five  yeai  b.  Tbe  defendant  denied 
tiie  alleged  grounds  of  the  divorce,  and  in  the  second  paragraph  of  her  an- ' 
swer  chaiged  that  her  husband  had  sold  a  very  .considerable  amount  of  land 
belonging  to  her,  and  held  the  money  in  trust'for  her  use  and  benefit,  and 
aikfld,  in  the  event  a  divoroe  was  granted,  that  he  be  compelled  to  account 
tbersfor.  In  the  third  paragraph  she  charged  that  he  was  reasonably  worth, 
tbe  sum  of  160,000,  and  asked  for  temporary  and  permanent  alimony. 
Shortly  after  the  filing  of  this  answer  the  suit  was  dismissed  by  agreement, 
of  parties,  whereupon  the  attorney  for  the  defendant  moved  the  court  fon- 
an  allowance,  and  upon  oral  proof  heard  at  the  bar  adjudged  him  a  fee  ot 
1850,  and  we  are  asked  to  reverse  this  judgment. 

Section  900  of  tbe  Kentucky  Statutes  provides  that  in  action  for  alimony 
and  divoroe  the  husliand  shall  pay  the  cost  of  each  party,  unless  it  shall  be^ 
made  to  appear  in  the  action  that  the  wife  is  in  fault  and  has  ample  estate* 
to  pay  the  same,  and  this  cost  includes  a  reasonable  fee  to  the  wife's  attor- 
ney, DO  matter  how  the  action  may  have  terminated  unless  the  wife  was  in. 
fault  and  had  ample  estate  to  pay  the  cost;  and  the  burden  is  on  the  hus- 
band to  show  both  the  fault  and  the  estate.  The  fact  that  the  parties  become- 
nooociled  before  trial,  and  tbe  action  is  dismissed  by  direction  of  the  wife, 
does  not  relieve  tbe  husband  from  liability  for  the  fee  of  the  wife's  attorney 
(McMakin  v.  Wiokliffe,  16 Ky.  Law  Bep.,  840;  CullaLan  v.  Gallahan,  15  Ey* 
Law  Rep.,  63.)  In  determining  the  fee  allowed  the  court  should  look  both 
to  tbe  obaraoter  of  the  services  and  the  husband's  pecuniary  ability.    Th^ 

vol.  24—13 
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UDOOD trover tp(1  averments  of  the  answer  are  to  the  effect  that  plaintiff  is  a 
man  of  lartre  means,  and  the  uncontradicted  testimony  in  the  bill  of  excep- 
tion is  to  the  effect  that  the  allowance  is  a  reasonable  one.  We  are,  there- 
fore, of  the  opinion  that  the  judgement  should  be  affirmed,  and  it  is  so  ordered. 


CITY  OP   DAYTON  v.  BELLEVUE  WATER  AND   FUEL  GAS  LIGHT 

CO.,  &o. 

(Filed  May  IS.  1903.) 

Taxation— Exempti<in  of  property— A  city  had  no  authority  to  exempt  from 
taxation  the  property  of  a  water  company,  although  the  exemption  was  a 
part  consideration  for  the  entering  into  of  a  contract  by  which  the  company 
was  to  furnish  the  city  water  for  fire  and  domestic  purposes,  and  the  city  by 
its  charter  had  power  to  make  Huch  contract. 

Chns.  W.  Youngblut  for  appellant. 

M.  Herold  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

By  an  amendment  to  the  charter  of  the  city  of  Dayton,  approved  April  9, 
1888,  the  city  council  were  authorized  and  empowered  to  contract  for  a  sup- 
ply of  water  for  domestic,  fire  and  general  purposes,  and  for  that  purpose 
were  authorized  to  grant  any  person  or  corporation  the  right  to  lay  pipes  and 
maintain  Are  plugs  for  any  period  of  time  they  saw  lit  in  the  streets  of  the 
-city  of  Dayton,  and  were  authorized  to  levy  and  collect  a  tax  to  meet  the 
obligations  so  incurred.  By  virtue  of  this  amendment  the  City  of  Dayton, 
1t)y  its  president  and  board  of  council,  on  the  24th  day  of  May.  1888,  entered 
Into  a  contract  in  writing  with  G.  R.  Harms,  in  which  he  agreed,  for  him- 
-self  ond  his  assigns,  to  lay  water  mains  in  the  streets  of  the  city  of  Dayton 
■and  erect,  sixteen  lire  hydrants,  and  to  furnish  the  city  water  for  fire  pur- 
poses, and  that  he  would  furnish  consumers  of  water  the  same  pressure,  and 
Tinder  the  same  condition,  as  received  by  the  city  of  Newport.  In  considera- 
tion therefor  the  city  of  Dayton  agreed  to  pay  an  annual  rental  of  $45  per 
annum  for  each  of  the  sixteen  hydrants  so  erected  for  a  term  of  five  years, 
and  after  five  years  the  annual  rental  should  be  ISO  per  annum  until  a  hun- 
dred hydrants  were  erected,  when  the  annual  rental  for  each  fire  hydrant  was 
to  be  reduced  to  |S5  per  annum.  The  city  also  ogreed  that  the  property  used 
in  the  construction  of  the  works  should  be  exempt  from  all  city  taxes,  and 
that  the  contract  should  be  in  force  for  a  period  of  twenty- five  years  from 
the  date  thereof,  and  Harms*  rights,  under  the  contract,  were  to  be  exclusive 
for  a  period  of  twenty-five  years.  Harms  assigned  the  benefit  of  this  con- 
tract to  the  Bellevue  Water.  Fnel,  Gas  Light  Co.,  who  performed  the  condi- 
tions of  the  contract. 

In  June,  1899,  the  city  of  Dayton  brought  this  suit  against  the  water 
company  to  recover  taxes  which  had  been  assessed  by  the  city  against  the 
property  of  the  water  company  within  the  corporate  limits  for  the  years  1894, 
1896,  1896,  1897  and  1889.  The  water  company  denied  their  liability  for  the 
tixes  sued  for,  because  of  the  provision  of  the  contract  between  the  city  and 
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Baims  exempting  their  property  from  olty  taxes.  '  The  oity  Interposed  a 
feneral  demurrer  to  this  plea,  whloh  was  overruled.  They  thereupon  filed  a 
reply.  In  which  they  plead  that  the  exemption  from  taxation  contained  in 
the  contract  was  one  which  the  oity  had  no  power  or  authority  to  make,  and 
was  Toid.  They  also  plead  that  it  was  without  consideration.  A  general  de- 
murrer was  sustained  to  each  paragraph  of  the  reply,  and  appellant  declined 
to  plead  further.  The  circuit  court  rendered  a  judgment  dismissing  the 
petition,  from  which  this  appeal  is  prosecuted. 

The  power  of  the  legislature,  under  the  Constitution  in  force  at  the  time 
this  oontract  was  made,  to  exempt  real  estate  owned  by  municipalities  or 
other  corporations  from  taxation,  and  to  empower  municipalities  to  grant 
«ooh  exemptioTift.  has  been  frequently  considered  by  this  court,  and  it  has 
been  uniformly  hnld  that  the  legislature  could  only  exempt  property  from 
taxation  in  cutifilderation  of  public  services  unless  it  be  of  a  benevolent, 
educational  or  nharltable  character.  In  Barber.  Sheri£F  v.  The  Louisville 
Board  of  Trade  the  general  assembly  had  exempted  the  real  estate  held  by 
tbe  Louisville  Board  of  Trade  from  taxation,  and  it  was  held  to  be  in  con* 
fllot  with  the  first  section  of  the  18th  article  of  the  Qonstitution,  which  pro- 
vided: "That  no  man  or  set  of  men  are  entitled  to  exclusive,  separate^ 
public  emoluments  or  privileges  from  the  community  but  in  sonsideratloo 
'Of  public  service."  Judge  Hines  states  this  doctrine  In  these  forcible 
words:  "The  ijower  of  taxation  grows  out  of  the  necessity  to  preserve  the 
government  by  laying  the  common  burden  upon  every  citizen  enjoying  iti 
protectloo  of  life,  liberty  and  property,  and  is  limited  in  its  nature  to  objeoti 
that  are  public,  as  distinguished  from  those  that  are  personal  or  private  in 
their  character.  '* 

In  Lancaster  v.  Clayton,  86  Ky.,  673,  an  agreement  by  a  city  to  exempt  a 
hotel  from  taxation  was  held  void  although  the  hotel  was  built  upon  the 
faith  of  the  city's  agreement,  the  agreement  not  being  in  consideration  of 
public  services.  In  the  case  of  Commonwealth  v.  MoKibben,  County  Judge, 
W  Ky.,  384,  It  was  held  that  a  waterworks  plant  constructed  and  operated 
by  a  city  was  not  necessary  for  carrying  on  its  municipal  business  as- a  polite 
leal  power:  and  that  the  act  of  the  legislature  exempting  suoh  property  from 
taxation  was  unconstitutional.  The  rule  laid  down  in  that  case  as  to  the 
exemption  is  as  follows:  '*The  true  test  is,  has  the  legislature  the  constitu- 
tional power  to  authorize  the  direct  payment  for  the  services?  If  not,  she 
can  nut  exempt  the  property  from  taxation." 

It  is  clear  from  this  case  that  the  general  assembly  could-  not  have  author* 
ixed  the  city  o'  Dayton  to  have  exempted  the  property  of  appellee  from  tax- 
ation. But  there  is  nothing  in  the  act  empowering  the  board  of  council 
of  Dayton  to  contract  for  water  for  fire  and  domestic  purposes,  which 
aatborlxed  them  either,  expressly  or  by  implication,  to  exempt  appellees' 
property  from  taxation.  But  it  is  urged  that  this  provision  of  the  con- 
tract Is  not  really  an  exemption  from  taxation,  but  a  part  of  the  considera- 
tion which  entered  into  the  contract  between  the  parties,  and  is  for  thia 
reason  not  in  ooofliot  with  either  the  letter  or  spirit  of  the  Constitution. 
This  proposition  we  think  unsound.  As  said  by  the  Supreme  Court  of 
Louisiana,  in  New  Orleans  v.  Railroad  Co..  28  La.,  408:  "The  power  to 
commute  taxes  is  an  incident  of  the  power  to  exempt,  and  when  the  latter 
does  not  exist  the  incidental  power  must  be  denied." 
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We  are  aware  that  In  the  Board  of  Gounoll  of  Frankfort  v.  The  Capital  6a» 
aDd  Eleotric  Light  Go.,  16  Ky.  Law  Rep.,  780,  it  was  held  that,  where  the 
city  was  authorized  to  sell  its  gas  plant,  they  might,  to  induce  a  parchaser- 
to  agree  to  pay  a  certain  price  for  the  works  and  to  supply  the.  dty  and  its- 
inhabitants  with  gas  at  a  certain  rate,  agree  that  the  plant  should  be  ez- 
empted  from  the  payment  of  city  taxes.  The  facts  in  that  case  were  peculiar,, 
and  distinguished  from  those  in  the  case  at  bar.  There  the  contract  expressly 
provided  that  the  exemption  was  in  part  consideration  for  lighting  the  streetB- 
of  the  city,  and  it  was  further  stipulated  in  the  event  the  exception  waa 
found  to  be  invalid  that  all  sums  the  company  was  required  to  pay  for  taxes, 
should  be  added  to  the  sum  stipulated  to  be  paid  for  lighting  the  streets. 
This  court  is  not  disposed  to  carry  the  doctrine  announced  in  that  case  any 
further,  especially  as  it  seems  to  us  to  be  in  conflict  with  the  universal  trend 
of  modern  authorities  on  this  subject  and  the  provlsinnfi  of  our  present  Con- 
stitution. (Section  170.)  In  our  opinion  the  provision  of  the  contract  ex- 
empting appellee  from  taxation  was  in  excess  of  the  power  of  the  counoilt 
and  illegal. 

For  reasons  indicated  the  Judgment  is  reversed  and  cause  remanded,  with 
instruction  to  overrule  the  demurrer  to  the  reply  and  sustain  the  demurrer^ 
to  the  first  paragraph  of  the  answer. 


SOUTH,  &c.  V.  DEATON. 
(Filed  May  18,  1908.) 

1.  Ejectment— Possessory  title— Instruction  —  In  an  action  of  ejectment- 
Where  the  plaintiff,  claimed  title  by  adverse  possession  and  not  under  a  deed 
Which  was  offered  in  evidence,  it  was  not  error  to  instruct  the  Jury  that  posses- 
sion within  the  boundary  described  in  the  deed  did  not  give  possession  to 
any  land  outside  of  the  deed,  and  that  in  order  to  find  for  plaintiff  they  must- 
believe  that  he  had  adverse  possession  of  the  land  outside  of  the  boundary 
described  in  the  deed  for  more  than  fifteen  years. 

9.  Estoppel— Landlord  and  tenant— A  tenant  is  only  estopped  to  deny  his 
landlord's  title  in  an  action  between  himself  and  the  landlord,  but  in  an 
action  between  the  landlord  and  a  tenant,  in  which  the  landlord  is  endeavor- 
ing to  show  possessory  title  to  certain  land  by  leases  signed  by  the  tenants, 
the  tenant  is  not  estopped  to  deny  the  landlord's  title,  and  to  claim  the  land 
as  his  own,  and  is  a  competent  witness  for  the  stranger. 

J.  J.  C.  Bach,  W.  S.  Pryor  and  John  W.  Bay  for  appellantp. 

Marcum  &  Pollard  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuBelle.  .    . 

The  appellants,  as  the  heirs  at  law  of  J.  W.  South,  who  died  in  1880^ 
brought  suit  in  February,  1808,  against  the  appellee,  alleging  that  their  an- 
cestor at  his  death  was  the  owner  and  in  possession  ef  a  tract  of  land  on 
Wolf  creek,  on  the  south  side  of  the  North  Fork  of  the  Kentucky  river,  not 
defined  by  metes  and  bounds,  but  described  by  reference  to  the  ridges  whicb 
enclose  the  Wolf  creek  basin,  which  appears  to  be  about  three  and  a  half* 
tnlles  long,  and  to  contain  about  3,000  acres  of  land. 
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Tbe  petition  avers  that  the  land  lies  within  a  gmnt  of  116,666  acref  from 
the  Gommonwealth  of  Virginia  to  Thomas  Franklin,  in  1784,  hut  thii  aTer« 
uent  is  evidently  made  for  the  sole  purpose  of  showing  that  the  Common' 
wealth  had  parted  with  its  title,  In  order  to  establish  a  title  in  appellants 
hy  adverse  possession.  It  alleged  that  J.  W.  South  purchased  the  land  from 
Joseph  Spencer  in  184Q»  and  since  that  date,  and  down  to  June,  1809,  that 
appellants  and  those  under  'whom  they  claim  hfive  been  in  the  peaceable, 
uninterrupted,  continuous,  adverse  possession  of  all  of  the  land,  holding, 
claiming  and  controlling  it  *'to  the  full  extent  of  the  said  boundary,  which 
ii  a  well  defined,  natural  and  artificial  and  m4rked  boundary,**  and  that 
the  title  in  fee  simple  is  vested  in  appellants  by  lapse  of  time ;  but  that  in 
June,  18S8,  appellee  wrongfully  entered  upon  and  took  possession  of  a  por* 
tioD  of  the  land  and  built  houses  thereon,  and  has  out,  and  is  cutting,  tim- 
ber thereon,  and  is  cultivating,  and  threatening  to  cultivate,  a  part  of  the 
land.  The  insolvency  of  appellee  was  averred,  and  an  injunction  prayed  to 
prevent  trespasses  upon  the  land. 

The  answer  denied  any  ownership  or  possession  by  appellants  or  their  an« 
■cestor  of -any  of  the  land,  and  denied  the  adverse  possession  claimed  by  ap- 
pellants to  the  full  extent  of  tbe  boundary  described,  or  to  any  extent.  The 
appellee  set  up  title  to  three  tracts,  described  by  metes  and  bounds,  one  of 
'SOO  acres  and  two  smaller  tracts  lying  in  the  Wolf  creek  valley,  and  claimed 
title  to  such  land  in  him  by  adverse  possession  for  more  than  fifteen  years. 
So  it  appears  that  the  appellants  were  endeavoring  to  establish  a  title  to  the 
lands  held  by  appellee  Deaton  by  adverse  posBession  for  fifteen  years,  while 
appellee  was  claiming  a  similar  title  in  himself  to  the  land  claimed  by  him, 
and  relying  also  for  bis  defense  upon  a  denial  of  appellants'  title.  An  issue 
out  of  chancery  to  try  the  question  of  title  was  ordered.  The  Jury  found  for 
appellee. 

There  were  filed  with  the  surveyor's  report  and  used  in  evidence  a  numbe' 
of  title  papers.  Though  the  claim  on  behalf  of  appellants  is  that  the  whole 
of  the  Wolf  creek  valipy  was  bought  from  Joseph  Spencer  in  1849,  no  deed  to 
any  part  of  it  was  made  until  1868,  when  a  deed  was  executed  from  the  heirs 
of  Joseph  Spencer  for  a  tract  of  land  lying  at  the  mouth  of  Wolf  creek,  de- 
soilbed  in  the  deed  as  containing  SCiD  acres,  but  which  really  contains  878 
•acres,  and  which  does  not  touch,  and  is.  in  fact,  from  two  to  three  miles 
distant  from,  the  tracts  claimed  by  appellee.  This  deed  refers  to  a  former 
deed  from  Duff  to  Joseph  Spencer,  and  conveys  "also  all  of  the  entries  or 
SQrreys  made  by  Joseph  Spencer  on  Wolf  creek,  together  with  all  and  lingu- 
totbe  improvements  and  appurtenances."  etc. 

Tbere  was  an  amended  petition  claiming  title  to  the  whole  valley  by  ad- 
vene possession,  under  title  derived  from  the  Commonwealth  of  Yirglnia, 
«od  this  was  denied  by  an  answer,  but  no  connection  is  shown  with  the 
Thomas  Franklin  grant.  The  record  shows  that  the  whole  valley  was  in* 
-eluded  in  the  Franklin  patent,  with  which  appellants  do  not  connect.  A 
Domber  of  leases,  dated  at  various  times  from  1882  to  1891,  from  Cardwell  as 
Tepreientative  of  the  South  heirs  to  various  parties  living  on  small  tracts  of 
land  in  the  valley,  signed  by  these  parties,  were  exhibited,  by  which  they 
acknowledged  themselves  tenants  for  short  periods  of  time,  and  agreed  to 
piy  a  certain  amount  of  com  or  a  certain  portion  of  the  crop  raised  for  the 
QM  of  the  land.    The  only  leases  which  cover  the  land  in  controversy,  as 
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stated  by  the  witoess,  Cardwell.  are,  one  to  Besjamin  Spicer,  dated  Maxob*' 
1860,  which  is  very  iDsaffioieDtly  proven,  and  a  lease  to  George  t)eatoQ.  dated 
February,  1881.  Some  of  the  lessees  were  permitted  to  state,  against  objeo- 
tion  by  appellants,  that  they  olaimed  the  land  embraced  in  the  leases  aa- 
their  own.  Four  instructions  were  given,  the  first  and  fourth  upon  motioi> 
of  appellants,  and  the  second  and  third  on  the  motion  of  appellee.  There  ia- 
Do  objection  to  the  first  instruction,  which  properly  states  the  law  to  be- 
that  if  appellants  shduld  '^how  actual,  continuous,  notorious  and  adverse 
pOBsesflion  for  fifteen  years,  the  jury  should  find  for  them,  and  unless  they 
■0  believed  they  should  find  for  appellee.  By  the  fourth  instruction,  kWod 
CD  appellants'  motion,  the  jury  were  told  that  '* where  one  enters  as  tenant 
of  another  upon  a  tract  of  land,  that  he  holds  to  the  extent  of  the  landlord's 
boundary  lines,  unless  the  lease  or  contract  of  renting  shows  a  different  1d^ 
tontion." 

The  second  instruction  is  the  one  chiefly  complained  of  by  appellants  r 
"The  court  instructs  the  jury  that  possession  by  tenant  within  the  bound- 
ary of  land  described  in  the  deed  from  Spencer  to  South,  read  in  evidence,, 
did  not  give  possession  to  any  land  outside  of  said  deed,  and  unlega  the  jury^ 
believe  from  the  evidence  that  plalnti£fs  and  those  under  whom  they  claim 
had  the  continuous,  actual,  uninterrupted,  adverse  possession  outside  of  said 
Spencer  deed  for  more  than  fifteen  years  before  the  filing  of  this  suit  on  16tb 
day  of  February.  1893,  claiming  the  same  as  the  land  of  J.  W.  South  and 
his  heirs  to  a  well-defined  boundary,  and  that  said  possession  covered  the- 
land  claimed  by  defendant,  they  will  find  for  defendant." 

The  third  instruction  is:  "If  plaintiffs  placed  tenants  upon  any  of  the- 
boundary  of  land  claimed  by  them,  and  executed  to  said  tenants  leases,  tbe> 
possession  of  said  tenants  extended  only  to  the  limits  of  the  boundary  de- 
florlbed  in  said  leases  under  which  they  entered  and  held,  if  any  of  them  did 
■ohold." 

Now  it  appeared  that  Spicer  lived  upon  the  tract  described  in  the  Spencer- 
deed,  as  did  also  Mart  South,  who  is  claimed  to  have  taken  charge  of  th» 
property  after  Spicer,  and  George  Dei|ton,  who  held  under  the  later  lease. 
There  can  be  no  objection  to  the  third  instruction,  especially  when  it  is  con- 
lidered  in  connection  with  the  fourth  instruction,  which  was  given  on.ap« 
pellants'  motion.  The  objection  urged  to  the  second  instruction  is  that  it> 
is  given  on  the  theory  that  appellants  claimed  title  under  the  deed  fron^ 
Spencer,  and  that  as  they  claimed  under  that  instrument  their  claim  to  poa- 
■ession,  when  holding  by  themselves  or  a  tenant  within  the  boundary  de- 
Boribed  therein,  should  not  be  extended  to  take  in  other  land  outside  of  that- 
boundary.  But  appellants  claim  that  they  had  adverse  ijossession  of  the 
whole  Wolf  creek  valley  for  more  than  fifteen  years  before  the  deed  was  exe- 
cuted; that  they  did  not  claim  under  the  deed  at  all,  but  under  their  possesa- 
ory  title  thus  obtained,  and,,  therefore,  it  was  prejudicial  error  to  limit  their 
possession,  as  they  insist  this  instruction  does,  to  the  boundary  described  in 
the  deed.  The  fact  remains,  however,  that  the  deed  was  in  evidence  before 
the  jury,  and  being  in  evidence  to  be  considered  by,  the  jury,  it  was  proper- 
they  should  be  instructed  that  mere  possession  under  the  deed  and  within 
its  limits  did  not  of  itself  give  possession  of  land  outside  the  deed  boundary,, 
and  that  in  order  to  establish  possessory  title  outside  of  the  deed  boundary 


SOUTH,  AC.  V.  BEATON.  199 

there  must  be  pofifiefisloo  or  olatm  outside  of  that  bouDdary.  This,  we  think, 
is  all  that  this  iDstruotion  fairly  construed  can  be  considered  to  mean,  and, 
Ibough  it  might  have  been  more  clearly  expressed,  we  can  not  believe  that  it 
prejudiced  the  jury. 

As  to  the  statements  admitted  of  various  lessees,  that  they  and  others  in. 
like  position  claimed  to  hold  in  their  own  right  the  lands  occupied  by  them, 
it  may  be  said  that  this  is  not  a  case  between  such  lessees  and  their  land- 
lord, in  which  an  estoppel  would  arise,  subject  to  be  avoided  by  an  averment 
and  proof  of  fraud  or  mistake,  but  a  case  which  is,  in  efTeot,  an  action  of 
ejectment,  in  which  the  plaintiff  seeks  to  recover  on  the  strength  of  a  pos- 
sessory title,  and  the  defendant  denies  the  possession  upon  which  the  plain- 
tiff relies.  The  landlord,  in  order  to  show  that  he  has  held  possession  of  all 
the  land  in  the  valley,  shows  that  he  has  leased  various  parts  of  the  land 
which  are  not  in  controversy.  That  is  admissible,  because  those  facts  show 
an  exercise  of  ownership  over  parts  of  the  boundary  claimed,  and  so  far  tend 
to  support  his  claim  of  possession  of  all  the  land.  If  those  tenants  should 
undertake  to  show  an  adverse  title  as  against  the  landlord,  they  would  be 
estopped  unless  they  could  show  facts  to  avoid  the  estoppel.  But  there  is 
00  question  here  between  them  and  the  landlord.  They  are  merely  wit- 
nesses. Can  they  estop  themselves  from  telling  the  truth,  as  between  their 
landlord  and  a  stranger,  by  the  mere  signing  of  a  paper  which  some  of  them 
coQld  not  read,  and  which  they  say  they  did  not  understand? 

The  principle  of  estoppel  here  invoked  is  classed  by  Greenleaf  under  the 
head  of  •'Presumptive  Evidence"  (Greenleaf's  Evidence,  chapter  4):  "A 
man  is  said  to  be  estopped  when  be  has  done  some  act  which  the  policy  of 
the  law  will  not  permit  him  to  gainsay  or  deny.  *  *  *  If  it  be  a  recital 
of  facts  in  a  deed,  there  is  implied  a  solemn  engagement  that  the  facts  are 
so  as  they  are  recited.  The  doctrine  of  estoppel  has,  however,  been  guarded 
with  great  strictness;  not  because  the  party  enforcing  it  necessarily  wishes 
to  exclude  the  truth,  for  it  is  rather  to  be  supposed  that  that  is  true  which 
the  opposite  party  has  already  solemnly  recited,  but  because  the  estoppel 
may  exclude  the  truth,  hence  estoppels  must  be  certain  to  every  intent, 
for  no  one  shall  be  denied  setting  up  the  truth  unless  it  is  in  plain  and 
clear  contradiction  of  his  former  allegations  and  acts."    (Ibid.,  Fection  SS.> 

"The  principle  that  the  tenant  is  estopped  to  deny  his  landlord's  title  ap- 
plies in  all  actions  between  the  parties  arising  out  of  the  tenancy,  including^ 
suits  in  equity  as  well  as  actions  at  law."  (18  Am.  &  Eng.  Ency.  of  Law. 
page  419. ) 

The  same  principle  underlies  this  estoppel  which  supports  the  estoppel  by^ 
deed. 

In  Penrose  v.  Griffith,  4  Binn.,  231,  the  court  said  that  the  rule  of  law  ia 
that  a  deed  containing  a  recital  of  another  deed  is  evidence  of  the  recited 
deed  against  the  grantor  and  all  persons  claiming  by  title  derived  from  hin^ 
subsequently:  ''The  reasonable  rule  is  that  the  recital  amounts  to  the  con- 
fession of  the  party,  and  that  confession  is  evidence  against  himself  and 
those  who  stand  in  his  place.  But  such  confession  can  be  no  evidence 
Sftainst  strangers. "    (Greenleaf,  section  23,  note. ) 

The  rule  is  based  on  expediency.    Says  Greenleaf  (section  3*2):   "In  these 
I  of  conclusive  presumption  the  rule  of  law  merely  attaches  itself  to  the 
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x)IroTimstaDoe8,  when  proved;  It  Is  not  deduced  from  them.  It  is  not  a  mle 
■of  iDferenoe  from  testimoDj;  but  a  rule  of  protectloo,  as  expedient,  aud  for 
the  geueral  good.  It  does  Dot,  for  example,  assume  that  all  landlords  have 
^ood  titles;  but  that  it  will  be  a  public  and  general  inconyenience  to  suffer 
tenants  to  dispute  them.  Neither  does  it  assume  that  all  averments  and  re- 
-oitals  in  deeds  and  records  are  true;  but  that  it  will  be  mischievous,  if 
parties  are  permitted  to  deny  them." 

The  rule  is  that  a  tenant  may  not  dispute  his  landlord's  title,  that  is,  be 
'may  not  assert  rights  against  it.  The  rule  wliich  prevents  him  disputing 
his  landlord's  title  in  a  suit  between  them  being  a  rule  of  expediency,  and 
iMised  solely  on  the  doctrine  of  estoppel,  obviously,  when  the  dispute  is  not 
between  them,  can  not  apply  to  prevent  the  truth  appearing. 

Estoppel  applies  to  the  assertion  of  rights,  not  to  the  introduction  of  testi- 
mony. Certain  kinds  of  testimony  are  excluded  on  account  of  the  policy  of 
the  law.  A  man  may  not  testify  as  to  his  transactions  with  a  dead  man- 
That  is  not  estoppel.  It  is  legislative  policy.  On  the  other  hand,  a  man 
may  estop  himself  to  make  a  claim  of  right.  In  such  case  his  evidence  of 
facts  showing  his  right  may  be  excluded,  because  such  facts  are  irrelevant. 
There  is  nothing  to  which  they  apply,  for  he  is  estopped  to  make  the  claim. 
He  Is  estopped  to  mnke  the  claim,  not  to  give  the  testimony.  But  if  the 
testimony  be  relavent  r.o  the  claim  of  another,  it  may  be  given.  The  stranger 
Is  not  estopped  to  make  his  claim,  and,  therefore,  may  produce  all  testi- 
mony relevant  thereto.  Even  a  solemn  judgment  estops  the  parties  and 
their  privies  only  as  to  matters  between  themselves;  as  to  strangers  they 
may  plead  the  truth  and  prove  it,  and  if  a  Judgment  will  not  estop  a  man  to 
testify  in  a  contest  with  one  not  a  party  thereto,  can  such  estoppel  be  worked 
hy  the  mere  signing  of  a  paper?  Assuredly  not.  Though  a  man  have  given 
«worn  testimony  to  a  falsehood,  that  shall  not  estop  him  to  declare  the  truth 
where  the  rights  of  another  are  involved.  Wo  see  no  reason  why,  in  such  a 
■case  as  this,  as  between  the  two  claimants  of  the  land,  the  facts  as  they 
<exiBt  may  not  be  made  to  appear,  and  we  are  cited  to  no  authority  which 
so  holds. 

We  are  of  opinion  that  no  substantial  error  has  been  shown  to  the  prejudice 
K)f  appellants'  rights,  and  the  Judgment  is  affirmed. 

Whole  court  sitting. 

'Chief  Justice  Guffy  and  Judge  Paynter  dissenting. 


CATLETT,   &c.    v.    UNITED   STATES   BUILDING  AND  LOAN  ASSO- 
CIATION'S ASS'EE. 

(Filed  May  13,  ig02-Not  to  be  reported.) 

1.  Building  and  loan  associations— Insolvent  concern— When  a  building  and 
loan  association  ceases  to  be  a  going  concern,  the  borrowing  stockholder  is 
not  entitled  to  withdraw  all  sums  which  he  has  paid  the  association  as  he  is 
l)ound  for  his  part. of  the  expenses  and  losses  which  it  has  sustained. 

2.  Precipitation  of  maturity  of  loan— When  it  becomes  necessary  to  wind 
«p  the  affairs  of  the  association  the  borrowing  member  can  not  complain  of 
ithe  precipitation  of  the  maturity  of  his  loan. 

Wm.  Marble  and  J.  G.  Husbands  for  appellants. 
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T.  J.  Watklos  for  appellee. 

Appeal  from  Caldwell  Gironit  Court. 

Opinion  of  the  ooart  by  Judge  Paynter. 

The  appellant,  Sallie  P.  Catlett,  was  a  borrower  of  and  a  stockholder  in 
the  United  States  Building  and  Loan  Association.  It  ceased  to  be  a  going 
DODoem,  was  insolvent,  and  made  an  assignment.  This  action  was  insti- 
tated  to  enforce  a  debt  which  Mrs.  Catlett  owed  the  association.  Defenses 
were  interposed  as  follows :  First,  that  the  association  was  not  insolvent ; 
second,  that  it  oonld  not  make  an  assignment;  third,  that  she  was  entitled 
to  have  credited  upon  her  debt  all  the  snms  which  she  had  paid  the  associa- 
tion as  interest,  fines,  premiams  and  on  stock. 

This  conrt  in  repeated  ad  jadioations  on  questions  arising  between  building 
asnolations  and  their  borrowers  and  stockholders  has  held  that  there  is  a 
difference  between  a  going  concern  and  one  which  has  ceased  to  be,  or  has 
become  insolvent.  It  has  held  that  when  it  ceases  to  be  a  going  concern, 
then  the  borrowing  stockholder  is  not  entitled  to  withdraw  all  the  sums 
which  he  has  paid  the  association,  as  he  is  bound  for  his  part  of  the  expenses 
and  loflses  which  it  has  sustained.  The  court  has  also  held  that  when  it 
becomes  necessary  to  wind  up  the  affairs  of  the  association  the  borrowing 
member  can  not  oomplnin  of  the  precipitation  of  the  maturity  of  hifi  loan. 
<Boger8  v.  Rains,  18  Ky.  Law  Rep.,  768;  Beddick  v.  United  States  B.  and 
L.  Aseociaiion's  Ass'ee,  SO  Ky.,  Law  Rep.,  1720;  United  States  B.  and  L. 
Association's  Ass'ee  v.  Reed,  28  Ky.  Law  Rep.,  842. 

We  think  that  the  court  below  made  its  Judgment  conform  to  the  rules 
eounoiated  by  this  court  for  the  settlement  of  nongolng  or  insolvent  build- 
ing associations. 

The  judgment  is  affirmed. 


DUFF,  JR.  V.  COMMONWEALTH. 
(Filed  May  18,  1602— Not  to  be  reported.) 

1.  Intoxicating  liquors— Jurisdiction— Instruction— On  the  trial  of  an  in- 
dictment for  selling  liquor  in  violation  of  the  local  option  law  of  Perry 
county,  where  the  defendant  denied  the  selling  and  the  Commonwealth 
proved  that  he  did  sell  the  liquor,  but  at  the  time  was  In  Breathitt  county, 
and  not  on  the  river,  which  is  the  line  between  Breathitt  and  Perry  coun- 
ties, the  Perry  Circuit  Court  bad  no  jurisdiction  of  the  offense. 

8.  Trick  or  device  to  evade  the  law— When  a  party  lives  In  a  county  where 
looal  option  prevails  and  does  not  sell  liquor  in  that  county,  but  goes  Into 
another  county  and  sells  it.  he  can  not  be  said  to  be  resorting  to  a  trick  or 
derlce  to  evade  the  local  option  law  of  the  county  In  which  he  Is  domiciled. 

V.  F.  Hall  for  appellant. 

Clifton  J.  Pratt  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  indicted  for  selling  spirituous  liquors  In  Perry  county 
In  violation  of  the  provisions  of  an  act  of  the  general  assembly  prohibiting 
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the  gale  of  spirituous,  vinous  and  malt  liquors  in  the  counties  of  Bell,  Har- 
lan, Perry  and  Leslie.  The  trial  resulted  in  a  oonyiotion  of  the  appellant 
and  the  imposition  of  a  fine  of  $100.  From  the  evidence  it  appears  that  the 
appellant  lived  in  Perry  county,  on  the  North  Fork  of  the  Kentucky  river ; 
that  that  stream  is  the  line  between  Perry  and  Breathitt  counties;  that  the 
appellant  was  on  the  Breathitt  side  of  the  river,  "not  on  the  river,"  whan 
he  sold  the  liquor,  if  he  sold  it  at  all.  It  further  appears  from  the  evidence 
that  the  appellant  was  in  the  habit  of  goinff  across  the  river  into  Breathitt 
county  and  selling  spirituous  liquors.  It  may  be  added  that  the  Inst  state- 
ment was  brought  out  on  cross-examination  of  appellant,  and  ovpr  his  ob- 
jection. From  our  view  of  the  case  it  is  unnecessary  to  decide  whether  or 
not  it  was  proper  to  prove  other  sales  by  the  appellant.  The  court  gave  two 
instructions  to  the  jury.  The  first  part  of  instruction  No.  1  was  in  the  usual 
form;  in  the  latter  part  of  the  instruction  the  court  said :  "The  whisky  hav- 
ing been  sold  at  or  near  the  line  between  Perry  and  Breathitt  counties;  if 
you  have  any  doubts  as  to  the  location  of  the  county  line,  then  either  county 
has  juribdiction  of  the  offense.*' 

This  instruction  erroneously  assumed  that  the  liquor  was  sold  by  appellant 
to  the  Commonwealth's  witness.  That  was  the  question  at  issue,  because 
the  appellant  testified  that  he  did  not  sell  the  liquor.  It  is  urged  that  the 
instruction  was  correct,  because  of  section  90,  Criminal  Code  of  Practice,, 
which  reads  as  follows:  ''If  a  river  be  the  boundary  between  two  counties,, 
the  criminal  jurisdiction  of  each  county  shall  embrace  offenses  committed 
on  the  river,  or  on  any  island  thereof."  If  an  offense  was  committed,  it 
was  not  on  the  river  or  on  any  island  thereof,  therefore,  the  Perry  Circuit 
Court  did  not  have  jurisdiction  under  this  nection  of  the  Code.  Neither  doea 
section  21  of  the  Criminal  Code  of  Practice  give  jurisdiction.  It  reads  as  fol- 
lows: "If  an  offense  be  committed  partly  in  one  and  partly  in  another 
county,  or  if  acts  and  their  effects  constituting  an  offense  occur  in  different 
counties,  the  jurisdiction  is  in  either  county."  *  *  *  If  an  offense  was 
committed,  it  was  not  committed  partly  in  Breathitt  and  partly  in  Perry. 
Neither  did  the  act  nor  its  effect  occur  in  different  counties.  In  fact  it  is 
not  made  to  appear,  that  it  was  an  offense  at  all  to  sell  liquor  in  Breathitt 
county,  but  if  it  had  been  shown,  it  would  not  alter  our  conclusion. 

Instruction  No.  3  reads  as  follows:  "If  you  further  believe  from  the  evi- 
dence in  this  case  that  the  defendant  kept  his  whisky  stored  at  his  residence 
in  Perry  county,  and  carried  across  the  line  in  jugs  to  sell  It,  and  the  same 
was  done  as  a  trick,  device  or  subterfuge  to  avoid  the  local  option  law  in 
Perry  county,  then,  and  in  that  event,  you  will  find  him  guilty,  and  fix  his 
penalty  as  above  stated. "  By  this  instruction  the  court  erroneously  assumed 
that  the  defendant  may  have  violated  the  local  option  law  of  Perry  county 
by  resorting  to  a  trick,  device  or  subterfuge. 

It  is  true  the  statute  makes  one  guilty  who  resorts  to  a  trick  or  device  in 
selling  liquor  to  evade  the  local  option  law,  but  it  can  not  be  said  that  the 
defendant  does  so  violate  the  local  option  law  of  the  county  when  lie  leaves 
that  county  and  goes  into  another  county  and  sells  liquor.  The  art  of  sell- 
ing takes  place  in  another  county,  and  if  it  be  in  violation  of  the  law,  he 
must  be  punished  in  the  county  wheie  the  sale  took  place.  When  a  party 
Ives  in  a  county  where  local  option  prevails,  and  will  not  sell  it  in  that 
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county,  but  will  go  into  aootber  county  and  sell  liquor,  be  can  not  be  said 
to  be  roiortlDg  to  a  triok  or  device  to  evade  tbe  looal  option  law  of  tbe  county 
in  wbicb  he  is  domiciled.  If  that  were  true,  then  if  the  local  option  law 
was  in  force  in  Boyd  county,  and  one  of  its  citlsena  should  go  to  Calloway 
and  sell  liquor,  he  could  be  fceld  to  have  violated  the  local  option  law  in 
Boyd.  Our  opioion  is  that  tbe  court  erred  in  instructing  the  jury. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


SOUTHEBN    RAILWAY    IN    KENTUCKY,   &c.    v.    COULTER,  AUD- 
ITOR, &c., 

(Filed  June  10,  1902.) 

I.  Taxation— Corporation  franchise— Method  of  assessment— Under  seotiona 
4077-4061,  Kentucky  Statutes,  which  are  constitutional,  the  railroad  commis- 
sioners have  no  authority  to  flz  the  valuation  of  a  railroad  corporation's 
tmschise,  they  having  only  authority  to  value  its  tangible  property,  and  tb& 
valne  of  its  franchise  must  be  fixed  by  the  State  Board  of  Yal nation  and 
Aasessment. 

1  Deduction  of  tangible  property— Under  section  4081,  Kentucky  Statutes, 
tbe  value  of  the  entire  tangible  property  of  tbe  railroad  Is  to  be  deducted 
only  in  arriving  at  tbe  value  of  the  franchise  for  the  purposes  of  State  taxa- 
tion and  in  fixing  the  value  of  the  franchise  for  county,  city  and  Fchonl  dis- 
trict taxation,  the  value  of  the  tangible  property  within  the  district  is  not  to> 
be  again  deducted. 

S.  Failure  of  board  to  certify— Tbe  existing  board  of  valuation  and  assess- 
msnt  may  certify  to  tbe  county  and  city  taxing  olBcers  the  value  of  a  f raucbifi& 
for  tbe  years  which  their  predecessors  failed  to  so  certify. 

4.  Agreement  between  board  and  corporation— Tbe  State  Board  of  Valua^ 
tion  and  Assessment  had  no  authority  to  release  a  corporation  from  taxation 
locally  upon  its  franchise,  and  an  agreement  to  do  so  was  void. 

h.  Estoppel- A  railroad  which  reported  to  the  auditor  tbe  value  of  certain, 
lines  of  road,  and  thereafter  paid  tbe  taxes  upon  its  franchiFe,  based  upon 
tliat  report.  Is  estopped  thereafter  to  deny  that  it  was  the  owner  of  the  lin& 
dtiring  tbe  years  proposed  to  be  certified  to  the  local  taxing  authorities  for 
franobise  taxes. 

Hazelrigg  ^  Chenault,  John  T.  Shelby,  Helm,  Bruce  &  Helm.  J.  M.  Dick- 
inson. Harmon,  Colston,  Goldson  &  Hoadley,  Pirtle  &  Trabue,  Humphrey, 
Baraett  &  Humphrey  and  W.  H.  Wadsworth  for  appellants. 

W.  0.  Davis,  T.  L.  Edelen,  Henry  L.  Stone,  Frank  P.  O'Donnell,  LaVegaa 
Clements,  Sam'l  C.  Malloy.  T.  W.  Thomas,  H.  C.  Simmons.  Jos.  H.  Pols- 
grove,  Guy  H.  Briggs,  John  W.  Ray,  Robt.  Woods,  T.  D.  Underwood,  E. 
M.  Harvey,  C.  R.  Carden,  J.  F.  Combs,  E.  D.  Morrow.  Lee  Gibson,  J.  L. 
Rogers,  £.  G.  Vick,  G.  W.  Wilson.  J.  C.  Graham,  A.  T.  Crunaiuan,  N.  P. 
Taylor,  Chas.  A.  Hardin,  R.  L.  Pulliam,  W.  H.  Morgan,  J.  C.  B.  Sebrec 
L.  B.  Finn,  W.  W.  Points,  Harvey  Helm,  G.  W.  Shadoao,  S.  A.  .Teffries,. 
G.  E.  Goods,  W.  T,  Smoot,  W.  J.  A.  Hardin,  W.  C.  Halbert,  W.  A.  Byron„ 
Ramaey  Wasbiugton,  Ben  Spalding,  T.  S.  Mays,  J.  B.  Crumbaugh,  E.  S. 
Clarke,  J.  F.  Morgan.  W.  H.  Hester,  Thos.  Smith,  C.  H.  Wilson,  D.  P. 
Smith,  A.  W.  Lisenbeck,  Conn  Linn,  Eugene  Graves,  Chas.  H.  Sanford,  H^ 
F.  Remley  and  T.    S.  Thompson  for  appellees. 
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Appeal  from  FniDklin  Clroult  Court. 
Opinion  of  the  court  by  Chief  Justice  Quffy. 

A  number  of  the  appellants  instituted  separate  actions  in  the  Franklin 
'Circuit  Court  against  the  appellees,  seeking  to  enjoin  the  appellees  from 
tsertifying  'to,. various  counties,  towns  and  taxing  districts  for  collection  a 
Tranohise  tax  assessed,  or  to  be  assessed,  against  various  railroads.  The 
fprounds  upon  which  the  injunction  was  sought  were  in  substance  that  It 
Was  illegal  to  certify  any  franchise  tax  as  due  from  appellants  to  the 
^counties,  etc.,  aforesaid.  The  several  suits  were  consolidated  and  heard  to- 
gether, and  upon  final  hearing  the  court  dismissed  the  action  and  refused  to 
«rant  the  injunction  prayed  for,  and  from  that  judgment  appellants  have 
appealed  to  this  court. 

It  appears  from  the  record  that  for  a  few  years  after  the  adoption  of  the 
"Constitution  of  1801,  and  the  enactment  of  the  law  requiring  railroads  to 
pay  a  franchise  tax,  the  State  Board  of  Valuation  and  Assessment,  which 
has  all  the  time  been  composed  of  the  auditor,  secretary  of  state  and  treas- 
urer, made  no  valuation  or  assessment  of  such  franchise;  but,  commencing 
with  the  year  1896,  the  said   board   required   the  reports  mentioned  in   the 
statute  to  be  made,  and  proceeded  to  value,  as  prescribed  by  law,  the  fran- 
tjhlse  of  the  f^everal  railroads.    Those  reports  seem  to  have  been  made  perhaps 
in  different  years,  but  all  may  be  said  to  cover  the  franchise  upon  which 
taxes  should  be  assessed  and  collected,  commencing  with  the  year  1896.    The 
-assessment,  however,  was  not  made  until  perhaps  as  late  as  1898  as  to  some. 
If  not  all,  of  the  roads.    After  the  value  of  the  franchise  was  found  by  said 
hoard,  after  consideration  of  the  reports  made,  the  tax  due  the  State  was 
^uly  assessed  and  paid  by  the  roads;  but  no  assessment  or  certification  of  the 
value  of  the  franchise  was  certified  to  any  county,  city  or  taxing  district. 
In  1903  county  attorneys  of  various  counties  applied  to  the  present  board   of 
valuation  and  assessment,   and   demanded  that  they  certify  to  the  several 
-counties  the  amount  of  the  franchise  due  from  the  roads  aforesaid  to  the 
-several  counties,  towns,  etc.    Notice  of  this  application  was  duly  given   to 
the  various  roads,  and  they  appeared  and  resisted  the  motion.    The  board 
determined  to  make  the  assessment  and  certification  asked  for.    Afterwards, 
the  roads  moved  for  a  rehearing,  and  sought  to  have  the  decision  of  the  board 
'Set  aside,  which  motion,  after  due  argument  and  consideration,  was  over- 
ruled, and  tiie  board  decided  to  certify  the  amount  due,  as  aforesaid.    There- 
upon these  actions  were  instituted  as  aforesaid  to  enjoin  the  board  from  so 
"doing.    The  appellees  answered,   and   set  up  their  defense  which,  in  brief, 
may  be  said  to  be  that  the  Constitution  and  statute  law  made  it  their  duty 
to  certify,  as  requested  by  the  attorneys  of  the  various  counties,  etc.    After 
«n  extended  hearing  in  the  circuit  court  it  adjudged  in  favor  of  the  action  of 
the  appellees. 

This  appeal  has  been  extensively  and  ably  argued  and  briefed  by  both  sides. 
The  chief  grounds  relied  on  for  a  reversal  may  be  stated  to  be,  first,  that  it 
was  the  duty  of  the  railroad  commission  to  make  the  assessment,  and  that 
the  appellees  had  no  right  to  value  and  assess  the  franchise  tax.  The  second 
x}ontention  involves  substantially  the  same  contention  as  the  first  named. 
The  third  contention  is  that  under  the  present  system  the  franchise  amounts 
to  double  taxation.    The  fourth  contention  is   that  under  section  4081,  Ken- 
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tDcky  Statutes,  tbe  yalne  of  the  tangible  property  in  the  several  oounties 
etc,  through  which  the  roads  run  should  be  deducted  from  tbe  fraDobise^^ 
foand  for  certiflcatioD  for  sach  oouoties.  Id  other  words,  that  the  value  of 
inch  tangible  property  should  be  deducted  twice  before  the  certification  of 
any  franchise  value  to  the  counties.  The  fifth  contention  is,  that  the  prede- 
eenon  of  tbe  present  board  assessed  the  franchise  tax  for  the  years  1896  ta 
1899,  iDolasive,  and  decided  that  there  was  no  franchise  tax  to  be  certified. 
These  contentions  are  taken  from  the  brief  filed  by  Shelby,  Hazelrigg  So. 
Cbeoaolt.  Tbe  contentions  of  other  counsel  In  other  briefs  cover  substan- 
tially the  same  ground,  including  the  claim  that  the  mode  of  taxation  Is  in 
Tiolation  of  the  fourteenth  amendment  of  the  Federal  Constitution,  and  it 
if  also  claimed  for  the  Illinois  Central  Railroad  that  it  did  not  become  the^ 
owner  of  all  Its  present  lines  until  September,  1897. 

As  before  intimated,  the  value  of  the  franchise  of  the  several  roads  waa 
ilxfid  by  the  board  of  valuation,  composed  of  Auditor  Stone,  Secretary  of 
State  Flnlej  and  Treasurer  Q.  W.  Long  in  18$^,  upon  which  the  State  tax 
was  paid  as  aforesaid.  The  present  board  took  the  valuation  oi  the  fran- 
ohiae  as  found  by  said  Stone,  etc.,  as  tbe  true  value  of  the  franchise,  an^ 
was  about  to  certify,  or  had  certified,  to  the  various  counties  the  tax  dua 
aaid  counties  based  upon  that  valuation  so  found  by  Stone,  etc.,  and  to  pre-«. 
tent  such  certification  this  suit  was  brought  as  before  stated. 

The  first  contention  of  appellants,  to  wit,  that  the  railroad  commi&slon, 
is  authorised  to  value  the  franchises  as  well  as  the  tangible  property,  la 
wholly  untenable.  The  statute  In  regard  to  its  duties  and  the  statute  in 
regard  to  the  duties  of  the  board  of  valuation  and  assessment  are  so  clearly^ 
and  distinctly  specified  that  it  seems  clear  to  us  that  the  only  duty  imposed. 
npoD  the  oommlssioners  is  to  value  the  tangible  property.  The  duty  im- 
posed upon  the  board  of  valuation  and  assessment  is  to  value  the  fraDchise». 
or,  Id  other  words,  reach  and /letermlne  in  the  manner  prescribed  by  statute 
tbe  value  of  such  franchise,  and  from  that  deduct  the  valuation  of  the 
tangible  property  as  found  by  the  commissioners.  Tbe  oonstitutioDallty  of 
the  act  In  question  has  been  repeatedly  sustained  by  this  court.  It  was 
before  the  court  in  Henderson  Bridge  Co.  v.  Commonwealth,  decided  May 
%,  1896,  and  reported  Id  99  KeDtucky,  628.  which  case  was  appealed  to  the 
Supreme  Court  of  the  Uuited  States,  aod  was  affirmed  in  166  U.  S.,  150.  It 
ia  proper,  however,  to  say  that  this  was  not  a  controversy  between  a  railroad 
and  tbe  Commonwealth,  and  the  constitutionality  of  tbe  franchise  tax  was 
not  tbe  issue  presented  to  the  Supreme  Court  for  decision,  but  the  Supreme 
Court  inoldentally  referred  to  a  fraDchlse  tax  with  approval,  or  at  least 
without  any  intimation  that  it  was  either  invalid  or  unjast;  and  it  will  be 
seen  from  section  4077,  Kentucky  Statutes,  that  bridge  companies  are  in- 
cluded in  the  same  section  with  railroad  companies,  which  are  made  subject 
to  tbe  franchise  tax  in  controversy. 

The  constitutionality  of  the  act  in  question  has  also  been  sustained  by  this 
court  in  the  following  cases :  Paduoah  Street  Railway  Co.  v.  McCracken 
CouDty,SO  Ey  .Law  Rep.,  1294;  South  Covington  and  Cincinnati  Street  Rail- 
way Ca  V.  Town  of  Bellevue.  20  Ky.  Law  Rep.,  1184:  Louisville  Railway  Co. 
V.  Commonwealth,  20  Ky.  Law  Rep.,  1609;  Louisville  and  Jefferson ville  Ferry 
Co.  V.  Commonwealth,  88  Ky.  Law  Rep.,  446;  Henderson  Bridge  Co.  v.  Negx 
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ley,  Sheriff,  91  Ky  Law  Rep.,  1164.  We,  therefore,  oonolude  that  the  Talidlty 
of  the  franohise  statute  has  heen  conclusively  settled,  and  it  is,  therefore, 
UDDecessary  to  enter  into  a  discussion  of  that  question.  It  being  ooDBtitn- 
tional,  it  necessarily  follows  that  the  railroad  commissioners  could  not  law- 
fully value  aud  assess  the  franchise  of  any  railroad  company.  The  foregoing 
also  disposes  of  the  second  contention  of  the  appellants. 

There  is  some  evidence  introduced  by  appellants  attempting  to  show  by 
the  testimony  of  one  of  the  commissioners  that  they  did  take  into  considera- 
tion the  value  of  the  franchise,  but  we  are  not  inclined  to  the  opinion  that 
the  testimony  sufficiently  shows  that  the  commissioners  did  in  fact  fix  any 
larger  value  upon  the  roads  than  if  they  had  not  thought  of  the  franchise. 
But  be  this  as  it  may,  the  appellants  are  not  injured  thereby  becauf^  the 
entire  valuation  of  the  commissioners  was  deducted  from  the  valuation 
made  by  the  board  of  assessment  and  valuation  in  order  to  ascertain  the 
value  of  the  franchise,  so  that  if  it  was  included  in  the  commissioners'  re- 
port, it  was.  again  deducted  by  the  honrd  of  valuation,  hence,  the  appel- 
lants sustained  no  Injury  by  the  error  of  the  commissioners,  for  it  must  be 
remembered  that  the  present  board  of  valuation  and  assessment  simply  took 
the  values  as  found  by  their  predecessors  in  office.  The  foregoing  remarks 
dispose  of  the  third  contention. 

The  fourth  contention  seems  to  be  that  the  present  board  of  valuation  is 
bound  by  the  action  of  its  predecessor,  and  also  that  section  4081  of  the  stat- 
ute provides  that  after  the  board  has  found  the  value  of  the  franchise  as  pro- 
vided in  sections  4077,  4078  and  4079,  that  they  shall  again  deduct  from  it 
the  value  of  all  tangible  property  in  each  county,  city  or  taxing  district 
before  certifying  anything  to  such  county,  etc.,  can  only  certify  the  remain- 
der, if  any.  It  is  not  seriously  contended  but  what  such  a  construction 
requires  a  double  deduction  of  the  tangible  property,  but  It  is  urged  for  ap- 
pellants that  the  statute  so  reads,  and  that  we  must  be  bound  thereby. 

It  is  no  doubt  true  that  courts  are  to  be  bound  by  the  plain  letter  of  the 
statute,  unless  taking  the  whole  law  in  regard  to  the  subject  into  considera- 
tion, such  a  part  would  be  absurdor  manifestly  fail  to  express  the  intent  and 
meaning  of  the  law  relating  to  the  entire  subject. 

Sections  4077,  4078.  4079,  4080,  4081,  read  as  follows: 

*' Section -4077.  Every  railway  company  or  corporation,  and  every  incor- 
porated bank,  trust  company,  guarantee  or  security  company,  gas  company, 
water  company,  ferry  company,  bridge  company,  street  railway  company, 
express  company,  electric  light  company,  electric  power  company,  telegraph 
company,  press  dispatch  company,  telephone  company,  turnpike  company, 
palace  car  company,  dining  car  company,  sleeping  car  company,  chair  car 
company,  and  every  like  company,  corporation  or  association,  also  every 
other  corporation,  company  or  association  having  or  exercising  any  apeoial 
or  exclusive  privilege  or  franchise  not  allowed  by  law  to  natural  persons,  or 
performing  any  public  service,  shall,  in  addition  to  other  taxes  Imposed  on 
it  by  law,  annually  pay  a  tax  on  its  franchise  to  the  State,  and  a  looal  tax 
thereon  to  the  county,  incorporated .  city,  town  and  taxing  district,  where 
Its  franohise  may  be  exercised.  The  auditor,  treasurer  and  secretary  of  state 
are  heieby  constituted  a  board  of  valuation  and  assessment,  for  fixing  the 
value  of  said  franchise,  except  as  to  turnpike  companies,  which  are  proyided 
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for  in  fvHstlon  four  tboufsand  and  Disety-five  of  this  artlole,  the  plaoe  or 
places  where  such  local  taxes  are  to  be  paid  by  other  corporations  on  their 
fraoobiae,  nnd  how  apportioned,  where  nsoretban  one  jurisdiction  is  entitled 
to  a  share  of  such  tax,  shall  be  determined  by  the  board  of  valuation  and 
aflaeasment.  and  for  the  discbarge  of  such  other  duties  as  may  be  imposed  on 
them  by  this  act.  The  auditor  shall  be  chairman  of  said  board,  and  shall 
conrene  the  same  from  time  to  time,  as  the  business  of  the  board  may  re- 
quire. 

"Section  4078.  In  order  to  determine  the  value  of  the  franchises  mentioned 
in  the  next  preceding  section,  the  corporations,  companies  and  associations 
mentioned  in  the  next  preceding  section,  except  banks  and  trust  companies, 
wtiose  stotenients  shall  be  filed  as  hereinafter  required  by  section  four  thous- 
and and  ninety -two  of  this  article,  shall  annually,  between  the  15th  day  of 
September  and  the  Ist  day  of  October,  make  and  deliver  to  the  auditor  of 
public  accounts  of  this  State  a  statement,  verified  by  its  president,  cashier, 
seoretAry,  treasurer,  manager,  or  other  chief  officer  or  agent,  in  such  form 
as  the  auditor  may  prescribe,  showing  the  following  facts,  vi/.. :  The  name 
and  principal  place  of  business  of  the  corporation,  company  or  association; 
the  kind  of  business  engaged  in;  the  amount  of  capital  stock,  preferred  and 
comnson;  the  number  of  shares  of  each;  the  amount  of  stock  paid  up;  the 
par  and  real  value  thereof;  the  highest  pi^ce  at  which  such  stock  at  a  bona 
fide  sale  within  twelve  months  next  before  the  15th  day  of  September  of  the 
year  in  which  the  statement  is  required  to  be  made;  the  amount  of  surplus 
fund  and  undivided  profits,  and  the  value  of  all  other  assets;  the  total 
amofant  of  indebtedness  as  principal;  the  total  amount  of  gross  or  net  earn- 
ings or  income,  including  interest  on  investments,  and  incomes  from  all 
ether  sources  for  twelve  months  next  preceding  the  16th  day  of  September 
of  the  year  in  which  the  statement  is  required;  the  amount  and  kind  of 
tangible  property  in  this  State,  and  where  situated,  assessed,  or  liable  to 
assessment  in  this  State,  and  the  fair  cash  value  thereof,  estimated  at  the 
price  it  would  bring  at  a  fair,  voluntary  sale,  and  such  other  facts  as  the  au- 
ditor may  require." 

"Section  4079.  Where  the  line  or  lines  of  any  such  corporation,  company 
or  association  I'xtend  beyond  the  limits  of  the  State  or  county,  the  statement 
shall,  in  addition  to  the  other  facts  hereinbefore  required,  show  the  length 
of  the  entire  lines  operated,  owned,  leased  or  controlled  in  this  State,  and 
in  each  county,  incorporated  city,  town  or  taxing  district,  and  the  entire 
line  operated,  controlled,  leased  or  owned  elsewhere.  If  the  corporation, 
company  or  association  be  organized  under  the  laws  of  any  other  State  or 
gorernment.  or  organized  and  incorporated  in  this  State,  but  operating  and 
eonducting  its  business  in  other  States  as  well  as  in  this  State,  the  state- 
ment shall  show  the  following  facts,  in  addition  to  the  facts  hereinbefore  re- 
quired: The  gross  and  net  Income  or  earnings  received  in  this  State  and  out 
of  this  State,  nn  business  done  in  this  State,  and  the  entire  gross  receipts  of 
the  oorporatinn,  company  or  association  in  this  State  and  elsewhere  during 
the  twelve  months  next  before  the  15th  day  of  September  of  the  year  in  which 
the  assessment  is  required  to  be  made.  In  cases  where  any  of  the  facts  above 
requinNl  are  impossible  to  be  answered  correctly,  or  will  not  afford  any  val- 
uable information  in  determining  the  value  of  the  franchises  to  be  taxed. 
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the  said  board  may  ezoase  the  oflSoer  from  answering  such  quMtioDS :  Pro* 
Tided,  That  said  board,  from  said  statemeDt,  aDd  from  such  other  eTideDoe* 
as  it  may  have,  if  snob  oorporatioD,  oompany  or  association  be  oi^ianixed 
nnder  the  laws  of  this  State,  shall  fix  the  valne  of  the  capital  stock  of  the- 
oorporation,  company  or  association,  as  provided  in  the  next  sucoeedinff  Bec« 
tion,  and  from  the  amount  thus  fixed  shall  deduct  the  assessed  value  of  all 
tangible  property  assessed  in  this  State,  or  in  the  oonnties  where  situated. 
The  remainder  thus  found  shall  be  the  value  of  its  corporate  franchise  sub- 
ject to  taxation  as  aforesaid. 

"Section  4080.  If  the  corporation,  company  or  association  be  organised 
under  the  laws  of  any  other  State  or  government,  except  as  provided  in  the 
next  section,  the  board  shall  fix  the  value  of  the  capital  stock  as  hereinbefore- 
provided,  and  will  determine  from  the  amount  of  the  gross  receipts  of  suob 
corporation,  company  or  association  in  this  State  and  elf^ewhere,  the  propor- 
tion which  the  gross  receipts  of  this  State,  within  twelve  months  next  before- 
the  16th  day  of  September  of  the  year  in  which  the  assessment  was  made, 
bear  to  the  entire  gross  receipts  of  the  company;  the  same  proportion  of  th» 
value  of  the  entire  capital  stock,  less  the  assessed  value  of  the  tangible  prop- 
erty  assessed,  or  liable  no  assessment,  in  this  State,  shall  be  the  correct  value- 
of  the  corporate  franchise  of  such  corporation,  company  or  association  for 
tasation  in  this  State. 

'*  Section  4061.  If  the  corporation  organised  under  the  laws  of  this  State  or 
of  some  other  State  or  government  be  a  railroad,  telegraph,  telephone,  ex* 
press,  sleeping,  dining,  palace  or  chair  car  company,  the  lines  of  which  ex- 
tend beyond  the  limits  of  this  State,  the  said  board  will  fix  the  value  of  tbe- 
capital  stock  as  hereinbefore  provided,  and  that  proportion  of  the  value  of 
the  capital  stock  which  the  length  o|  the  lines  operated,  owned,  l^sed  or 
controlled  in  this  State  bears  to  the  total  length  of  the  lines  owned,  leased 
or  controlled  in  this  State  and  elsewhere  shall  be  considered  in  fixing  tbe- 
value  of  the  corporate  franchise  of  such  corporation  liable  for  taxation  in 
this  State;  and  such  corporate  franchise  shall  be  liable  to  taxation  in  eaob 
county,  incorporated  city,  town  or  district,  through  or  into  which  such  lines 
pass,  or  are  operated,  in  the  same  proportion  that  the  length  of  the  line  in 
such  county,  city,  town  or  district  bears  to  the  whole  length  of  lines  in  the 
State,  less  the  value  of  any  tangible  property  assessed,  or  liable  to  assess- 
ment, in  any  such  county,  city,  town  or  taxing  district." 

Section  174  of  the  present  Constitution  reads  as  follows:  * 'All  property, 
whether  owned  by  natural  persons  or  corporations,  shall  be  taxed  in  propor- 
tion to  its  value  unless  exempted  by  this  Constitution;  and  all  corporate 
property  shall  pay  the  same  rate  of  taxation  paid  by  individual  property. 
Nothing  in  this  Constitution  shall  be  construed  to  prevent  the  general 
assembly  from  providing  for  taxation  based  on  income,  licenses  or  fran- 
chises." 

It  is  provided  in  section  171  of  the  Constitution  that  "taxes  shall  be 
levied  for  public  purposes  only.  They  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  territorial  limits  of  the  authority  levying  the- 
tax;  and  all  taxes  shall  be  levied  and  collected  by  general  laws." 

Section  182  reads  as  follows:  "Nothing  in  this  Constitution  shall  be  con- 
strued to  prevent  the  general  assembly  from  providing  by  law  how  railroad 
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and  railroad  property  shall  be  assegsed  and  bow  taxes  thereoD  shall  be  col- 
lected. And  TiDtn  otherwise  provided,  the  present  law  on  said  subject  shall 
TemaiD  in  force." 

It  will  thus  be  seen  that  section  4077  expressly  provides  that  railroad  com- 
panies shall,  in  addition  to  the  other  taxes  imposed  on  them  by  law,  an- 
nnally  pay  a  tax  on  Its  franchise  to  the  State,  and  a  local  tax  thereon  to  the- 
coQDty,  Incorporated  city,  town  and  taxing  district,  where  its  franchise 
may  be  exercised.  And  the  other  sections  provide  rnles  and  ref^ulatioDS  for 
ascertaining  the  value  of  the  franchise.  The  closing  part  of  section  407{> 
provides  that  after  snbtractlng  the  value  of  the  tangible  property  that  the 
remainder  shall  be  subject  t?  taxation  as  aforesaid.  It  will  be  seen  from 
section  4061  tliat  certain  rnles  are  enacted  for  the  ascertainment  of  the  fran- 
cbise  value  of  railroads,  telegraphs,  etc.,  and  then  requires  certain  things  to 
be  done  or  oonsidered  in  fixing  the  value  of  the  corporate  franchise  of  such 
corporation  liable  for  taxation  in  this  State,  and  such  corporate  franchise 
shall  be  liable  to  taxation  in  each  county,  etc.,  through  or  into  which  such 
lines  pass  or  are  operated,  in  the  same  proportion  that  the  length  of  the  line 
in  sooh  connty,  city,  town  or  district  bears  to  the  whole  length  of  lines  in 
the  State,  less  the  value  of  any  tangible  property  assessed,  or  liable  to  assess- 
ment, in  any  such  county,  city,  town  or  taxing  district. 

This  section  is  not  really  in  conflict  when  fairly  considered  with  the  other 
sections  The  reference  to  the  deduction  of  the  tangible  property  is  evi- 
dently inf«rted  in  the  section  to  guard  against  any  claim  or  assumption  that 
no  deduction  should  at  any  time  be  made  from  the  value  so  found  of  the  en- 
tire property  of  the  road  in  consequence  of  the  tangible  property  of  the  road. 
It  is  but  equivalent  to  saying  that  the  value  of  the  tangible  property  in  such 
county,  etc.,  should  be  deducted  as  provided  in  preceding  sections.  It  is 
perfectly  manifest  that  we  must  take  into  consideration  the  entire  article 
l)earing  on  the  subject  of  valuing  the  franchise  of  such  corporations,  and  to 
deduct  the  value  of  the  tangible  property  twice  in  regard  to  counties,  etc.» 
would  he  unreasonable  and  in  direct  conflict  with  section  4077,  as  well  aa 
the  Constitution  heretofore  referred  to.  In  addition,  it  may  be  remarked 
that  if  the  latter  part  of  section  4080  was  susceptible  of  the  construction 
placed  upon  it  by  appellants  it  would  be  in  conflict  with  the  Constitution,, 
and,  therefore,  void,  and  if  it  could  be  rejected  without  at  all  impairing  the 
residue  of  that,  or  any  other  sections,  but  in  fact  tend  to  harmonize  all  ot 
tbeaa.  it  would  be  the  duty  of  the  court  to  hold  it  null  and  void. 

Soue  comment  has  been  made  in  regard  to  the  apportionment  of  the  taxes 
in  proportion  to  the  length  of  the  road  or  line  in  the  county.  It  is,  how- 
ever, manifest  that  the  intention  of  the  legislature  was  that  the  franchise 
tax  should  be  oertifled  to  the  sulidlvisions  aforesaid  in  proportion  to  the 
mileage  without  any  regard  to  any  other  question,  and  such  a  rule  is  mani- 
festly equitable.  For  while  it  Is  true  that  the  tangible  property  of  the  road 
differs  in  estimates,  yet  the  franchise  does  not,  for  instance,  taking  the 
taoKlble  property  of  the  road  in  Frankfort  and  a  distance  of  ten  miles  of  the 
track  toward  Louisville,  the  total  value  of  the  tangible  property  would  be 
worth  much  more  than  ten  miles  of  the  tangible  property  further  on.  But 
the  franchise  of  the  last-named  ten  miles  is  worth  as  much  as  the  franchise 
of  the  first-named  ten  miles  because  the  whole  of  the  track  is  necessary  to 
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make  the  franobise  of  any  appreciable  value,  benoe  it  follows  that  the  inaD- 
ner  of  certifyinR  the  value  of  the  frauobise  as  required  by  the  statute  is  just 
and  reasonable. 

It  is  also  further  contended  for  appellants  that  the  present  board  of  valua- 
tion had  no  rl^bt  to  make  a  retrospective  assessment  of  their  franchises. 
This  contention  is  not  tenable.  The  reverse  has  been  repeatedly  decided  by 
this  court  in  the  following  cases  a6  well  as  others  not  necessary  to  quote: 
Levy  V.  City  of  Louisville,  97  Ky.,  394;  Louisville  and  JeffersonviUe  Ferry 
Co.  V.  Commonwealth,  22  Ky.  Law  Rep.,  449;  Stone,  Auditor  v.  City  of 
Louisville,  22  Ey.  Law  Rep.,  423.  Many  other  cases  might  be  cited  to  the 
-same  effect,  and,  besides  the  decisions  in  support  of  appellees'  contention.  It 
^111  be  seen  that  section  4077  of  the  statute  supra  provides  that  the  chair- 
man of  the  board  shall  convene  the  same  from  time  to  time  as  the  business 
of  the  board  shall  require. 

Even  if  it  be  conceded  that  the  old  board  agreed  or  stipulated  with  the  ap- 
pellants that  they  should  not  pay  any  franchise  tax  to  the  local  authorities, 
still  such  Agreement  is  null  and  void.  It  was  held  in  City  of  JLiouisville  v. 
Louisville  Railway  Co.,  23  Ky.  Law  Rep.,  89.),  by  this  court  that  the  city 
council  of  Louisville  could  not  release  a  street  railway  company  from  taxes 
due  the  city.  Much  leFS  could  the  board  of  valuation  and  assessment  release 
appellants  from  local  taxation  of  the  value  of  their  franchise. 

It  is  perfectly  obvious  that  the  matter  in  controversy  here  is  not  really  an 
assessment  in  the  common  acceptation  of  the  term,  but  it  is  simply  making 
A  certification  which  the  former  board  neglected  to  do,  and  never  attempted 
to  do.  If  the  old  board  had  in  fact  apportioned  and  certified  to  the  various 
taxing  districts  the  franchise  subject  therein  to  taxation,  a  different  ques- 
tion would  have  been  presented;  but  in  this  case  they  left  part  of  their  work 
undone,  and  the  action  of  the  present  board  taken,  or  supposed  to  have  been 
taken,  is  merely  taking  up' and  completing  the  unfinished  work  of  its  prede- 
cessor. It  may  be  true  that,  in  the  opinion  of  the  old  board,  there  was 
nothing  to  certify.  In  fact  it  appears  from  this  record  that  under  the  advice 
of  an  able  attorney  at  law  from  a  sister  State  they  reached  the  conclu- 
sion that  the  tangible  property,  as  regards  the  county,  etc.,  should  be  taken 
from  the  value  of  the  franchise  due  to  each  county.  In  other  words,  that, 
60  far  as  the  minor  subdivisions  of  the  State  are  concerned,  the  value  of 
the  tangible  property  should  be  subtracted  twice,  but  as  to  the  State  only 
once.  The  franobiRe  tax  having  not  been  in  force  many  years,  and  the  old 
board  not  being  in  the  active  practice  of  law.  it  is  not  surprising  that  they 
«rred  in  the  construction  of  the  section  in  question ;  and  the  nonresident 
attorney  not  being  familiar  with  the  Kentucky  law  and  statute,  Feems  to 
have  fallen  into  the  error  first.    No  blame  attaches  to  either  of  them. 

It  is  not  surprising  that  the  attorneys  for  the  various  counties  and  taxing 
districts,  finding  that  a  franchise  tax  was  collected  for  the  State,  and  pre- 
sumably knowing  that  the  counties  and  towns  were  also  entitled  to  a  fran- 
chise tax,  would  go  before  the  board  of  valuation  and  assessment  and  demand 
a  certification  as  provided  by  law  which,  as  we  have  seen,  was,  upon  proper 
notice  to  appellants,  discussed  and  decided  in  accordance  with  the  conten- 
tion of  the  county  attorneys  aforesaid.  It  is  claimed  on  behalf  of  the  appel- 
lant, Illinois  Central  Railroad,  that  as  it  did  not  get  possession  of  the  entire 
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lines  until  some  time  in  1897,  no  franohise  tax  should  Ito  assessed  against  It 
prior  thereto.  The  record,  however,  discloses  the  fact  that  it  made  reports 
to  Auditor  Stone,  and  upon  these  reports  he  fixed  the  value  of  its  franchise, 
commencing  with  the  year  1896,  up  to  the  same  time  the  other  assessments 
were  made.  We  are,  therefore,  of  the  opinion  that  as  they  recognized  them- 
selves as  owners  of  the  line  at  that  time,  and  made  their  reports  and  paid 
taxes  to  the  State,  it  is  not  too  late  to  raise  that  question. 

We  are  not  inclined  to  hold  that  appellants  necessarily  bound  themselves  to 
pay  the  oounty  franchise  tax  simply  beoHUSe  they  paid  the  State  a  franohise 
tax.  Neither  have  they  any  right  to  complain  of  the  delay  in  enforcing  the 
local  taxes.  They  have  simply  had  the  use  of  the  money  without  interest 
-during  these  many  years.  It  is,  however,  argued  for  appellants  that,  as  to 
telegraph  and  telephone  lines,  the  former  board  made  the  second  deduo- 
ilon  of  the  tangible  value  of  such  companies  when  certifying  to  the  local 
4\uthoritle6.  We  fail  to  see  that  such  a  mistake  would  make  valid  and  bind- 
ing a  still  greater  one  in  respect  to  the  appellant.  The  effort  now  of  the 
board  Is  to  enforce  the  law  alike  upon  all  the  corporations  named  in  the  act 
la  question.  Evidently  the  local  property  of  telephone  and  telegraph  lines 
in  the  several  counties  amount  to  a  very  small  sum,  too  smal  to  have 
attracted  much  attention  at  the  time.  At  least  such  is  the  reasonable  pre* 
samption,  and  it  may  be  marked  that  such  second  deduction  was  the  result 
of  the  eflfort  of  the  appellants  to  escape  this  very  taxation  now  in  question. 
The  record  shows  that  the  old  board  fixed  low  valuation  on  the  franohise  in 
quest  ion. 

No  person,  either  natural  or  artificial,  ought  to  be  required  to  pay  any  tax 
not  required  by  law ;  neither  should  their  property,  whether  tangible  or  in- 
cangible,  be  assessed  at  more  than  its  value  as  provided  by  law.  All  persons 
should  pay  their  taxes  upon  all  property  which  the  law  makes  subject  to 
taxation.  It  will  not  be  contended  that  even  the  national  government  could 
«xist  without  collecting  taxes.  Taxes  are  bound  to  be  collected  to  defray 
the  various  expenses  Incident  to  the  government.  Our  State  government 
ean  not  exist  without  taxes.  It  would  be  without  means  to  effectively  pro* 
teot  life,  liberty  and  property.  The  various  counties  and  towns  must  neces- 
fsarilj  collect  local  taxes  within  their  jurisdiction  in  order  that  their  local 
government  can  be  in  condition  to  ofler  protection  to  the  people  and  prop- 
erty thereof  as  the  law  requires  them  to  do.  The  government  of  the  State 
and  counties  and  cities  are  all  necessary  for  the  protection  of  these  appel- 
lants as  well  as  for  the  protection  of  all  other  citizens.  It,  therefore,  follows 
that  It  Is  the  duty  of  all  persons  to  pay  such  taxes  as  may  be  legally  Imposed, 
and  the  collection  of  such  taxes  should  not  be  considered  as  harsh  or  oppres- 
«lve. 

The  oourt  below  upon  final  hearing  adjudged  as  follows:  "The  court  being 
advised,  adjudges  that  the  plaintiffs  are  not  entitled  to  any  relief,  and  eaoh 
of  the  petitions  are  dismissed  with  judgment  for  defendants'  costs,  to  which 
the  plaintiffs  eexoept,  and  each  of  them  pray  an  appeal  to  the  Court  of  Ap- 
psBls,  which  Is  granted." 

The  judgment  is  now  affirmed. 

Whole  oourt  sitting. 

Judges  DuRelle  and  Bumam  dissenting. 
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•  MARTIN  V.  SPURLOCK.  &c. 

(Filed  May  16,  1902— Not  to  be  reported.) 

BJeotment— VaoatiDg  judgmeDt— A  misreprAseDtatioD  by  attoroeya— 1]> 
an  aotioD  Id  ejeotment  aKalnst  appellant  judgment  by  default  was  rendered 
against  blm.  This  action  was  instituted  to  vaoate  that  Judgment  on  the 
ground  of  misrepresentation  made  by  plaintiff's  attorney  to  him,  assuring 
him  that  the  suit  did  not  involve  the  t)tle  or  possession  to  the  tract  of  land 
owned  by  him.  Plaintiff's  title  to  said  land  is  fully  set  out  In  said  petition. 
Held— That  appellant  is  entitled  to  have  said  judgment  vacated  as  the  mis- 
representation made  by  plaintiff's  attorney,  although  without  fraudulent^ 
intent,  misled  appellant  and  prevented  him  from  making  defense,  and  he- 
should  be  permitted  to  set  up  the  defense  he  ha^. 

J.  F.  Butler  and  Holt  &  Alexander  for  appellant. 

Jas.  Goble  for  appellees. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

A  judgment  was  rendered  by  default  by  the  Floyd  Circuit  Court  on  the- 
IQth  of  February,  1896,  in  an  ejectment  suit  instituted  by  B.  M.  Spurlook, 
&c.,  against  the  appellant,  James  Martin,  adjudging  to  them  the  title  and 
po.ssession  of  a  tract  of  land  which  is  described  as  follows:  "Beginning  at  a^ 
BUfitar  and  black  walnut;  thence  north  71  degrees  west  80  poles;  south  24  de- 
grees 60  poles;  south  10  degrees  west  120  poles;  south  20  degrees  west  140  poles; 
south  14  degrees  east  144  poles;  south  71  degrees  east  80  poles  to  two  beeches, 
black  oak  and  two  chestnuts  in  the  gap  of  the  ridge  between  the  Pattoi> 
branch  and  the  Bowling  branch ;  west  37  degrees  east  80  poles  to  a  stake  in 
the  Morgan  gap;  north  86  west  40  poles;  north  286  poles  east  40  poles  to 
the  beginning." 

But  on  the  8th  of  April,  1898,  the  appellant  instituted  this  suit  seeking  to 
vacate  the  default  judgment  on  the  ground  of  fraud  practiced  upon  him  by 
the  attorney  of  appellees  in  obtaining  the  judgment.  It  appears  that  on  the 
9tb  day  of  August,  1849,  a  patent  issued  to  Elijah  Canady  for  a  tract  of  160 
acres  of  land  lying  in  Floyd  county,  on  the  left  hand  fork  of  Beaver  creek, 
which  was  bounded  as  follows:  "Beginning  at  a  sugar  and  black  walnut, 
the  beginning  corner  to  a  one  hundred  acre  survey  maJe  in  the  name  of  said 
Canady ;  thence  north  71  degrees  west  80  poles :  south  24  degrees  west  160 
ptiles;  south  10  degrees  west  120  poles;  south  20  degrees  west  114  poles;  south 
44  degrees  east  144  poles;  south  71  degrees  east  80  poles  to  two  beeches,  black 
onk  and  two  chestnuts  in  the  ridge  between  said  branch  and  the  Bowling 
branch;  north  87  degrees  east  80  poles  to  a  stake  in  the  Morgan  gap;  north 
66  degrees  west  40  poles;  north  886  poles;  east  40  poles  to  the  beginning." 

Appellees  claim  to  be  the  owners  of  this  tract  of  land  and  their  suit  was 
or  Its  possession.  The  appellant  claims  bo  be  the  owner  of  a  tract  of  sev- 
enty-three acres  of  land  which  was  patented  to  Simpson  Martin  on  the  21  st 
of  February,  1872,  which  lies  in  the  county  of  Floyd  at  the  head  of  the  Pat- 
ton  branch  of  the  left  hand  fork  of  Beaver  creek.  This  tract  of  land  lies 
above  the  Canady  patent  on  the  same  branch,  and  the  evidence  shows  very 
oouclusively  that  appellant  had  been  in  the  open,  adverse  and  notorious 
pojseisioD  of  this  land  for  more  than  twenty  years  before  the  institution  of 
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%be  rait  by  appellees,  claim  log  to  be  the  owners  thereof;  and  that  a  very 
considerable  portion  of  it  had  been  enclosed  by  him  and  was  under  onltiva- 
tion.  M.  8.  Sayne,  the  surveyor,  testifies  that  he  ran  out  the  150-acre  survey 
in  the  name  of  Elijah  Ganady,  which  is  the  Spurlook  land  claimed  by  de- 
fendants and  the  land  in  controversy;  and  that  if  run  according  to  the  calls 
^f  the  patent,  it  does  not  conflict  with  or  cover  any  portion  of  the  seventy- 
tbree-aore  survey  claimed  by  appellant,  and  contains  900  acres  of  land ;  but 
that  there  was  a  call  in  the  patent  for  five  trees  in  the  '*Bowling  gap,"  that 
the  courses  and  distances  given  in  the  patent  would  not  reach  this  point 
without  an  alteration  in  the  calls,  and  to  do  this  he  changed  the  patent  call 
4ontb  44  degrees  east  144  poles  to  south  17  degrees  east  144  poles;  that  he  then 
ran  the  next  oall  according  to  the  courses  and  distances  given  in  the  patent 
•and  reached  the  trees  in  Bowling  gap;  aAd  that  he  then  ran  a  new  line  from 
Bowling  gap  to  Morgan  gap,  but  that  this  last  call  extended  beyond  the 
beginning  comer.  It  seems  to  us  that  there  can  be  no  doubt  that  the  appel- 
4ant  bad  a  valid  defense  to  this  change  and  alteration  in  the  oalls  of  the 
patent,  the  effect  of  which  was  to  extend  its  exterior  lines  so  as  to  embrace 
^Is  entire  boundary  of  seventy -three  acres  and  enlarge  the  original  160-acre 
patent  to  Ganady  to  nearly  400  acres.  The  appellant  testifies  that  he  had 
•owned  the  seventy-three  acres  of  land  about  twenty -four  years :  and  that  he 
was  also  the  owner  of  a  part  of  the  tract  patented  by  one  McNew,  which 
•covered  a  part  of  the  Ganady  land ;  and  that  when  the  suit  was  instituted 
against  him  he  supposed  that  only  the  land  claimed  by  him  in  the  MoNew 
patent,  which  conflicted  with  the  Ganady  patent,  was  sought  to  be  recovered ; 
•and  that  he  bad  a  conversation  with  the  attorney  of  appellees,  who  informed 
him  that  they  only  sought  to  recover  the  land  covered  by  the  Ganady  patent, 
wbiofa  did  not  include  the  seventy-three-aore  tract;  and  that  for  this  reason 
be  allowed  the  judgment  to  go  by  default,  and  did  not  know  that  it  included 
the  whole  of  his  seventy-three-acre  boundary  until  the  issual  of  a  writ  of 
possession,  a  short  time  before  the  institution  of  the  suit. 

Whilst  we  are  of  the  opinion  that  there  was  no  intention  on  the  part  of  the 
attorney  of  appellees  to  mislead  appellant  or  deceive  him  as  to  the  real  pur- 
pose of  the  suit,  yet  we  are  equally  well  satisfied  from  the  testimony  that 
what  he  said  to  the  appellant  as  to  the  extent  of  the  recovery  sought  did 
•deceive  and  mislead  him,  and  prevent  him  from  defending  the  suit.  And, 
^nder  all  the  circumstences,  we  think  that  the  judgment  rendered  on  the 
29ch  of  February,  1806,  in  Spurlock,  &c.  v.  James  Martin,  should  be  set 
•aside  and  Martin  be  permitted  to  file  an  answer  and  litigate  his  claim  to  the 
aeventy-three  acres  of  land,  and  to  enable  him  to  do  so  the  judgment  is  re- 
-versed  and  cause  remanded  for  proceedings  consistent  herewith. 


BBAMLAGE,  &c.  v.  GOMMONWEALTH. 

(Filed  May  16,  1002.) 

Statutes,  construction  of— Trustee  of  jury  fond— Gommisslons— During 
the  time  that  the  offices  of  auditor  of  public  accounts  and  treasurer  were  in 
^spute  the  sheriff  of  Kenton  county  desiring  to  pay  the  money  to  some  one, 
•and  protect  himself  and  sureties  from  liability,  was  ordered  by  the  judge 
^f  the  droult  court  to  pay  same  to  appellant  as  trustee  of  the  jury  fund  for 
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tafe  keepiDff,  and  this  suit  iovolves  his  right  to  8  per  cent,  commissioni  oi^ 
Bald  moDey.  Held— That  he  is  not  entitled  to  recelye  any  oominisslon  otk 
Barae  as  under  section  2290,  Kentucky  Statutes*  he  is  entitled  to  commissions, 
only  on  sums  ordered  paid  to  him  for  purposes  tbeiein  named,  to  supply 
deficit  in  the  jury  fund. 

W.  S.  Pryor  for  appellant. 

Clem  J.  Whittemore  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Ben  Bramlage,  is  trustee  of  the  jury  fund  of  Kenton 
county.  This  appeal  involves  the  question  as  to  his  right  to  have  8  per  cent, 
oommission  on  certain  money  which  went  into  his  bands  under  the  order  of 
the  Kenton  Circuit  Court.  The  admitted  facts  are  that  in  March.  1000, 
the  sheriff  had  in  bis  bands,  due  the  Commonwealth  of  Kentucky,  growiner 
out  of  the  collection  of  the  State  revenue,  a  large  sum  of  money.  There  waa 
a  controversy  existing  as  to  who  was  the  auditor  of  public  accounts  and  as  to 
who  was  the  State  treasurer.  The  sherifi  was  in  doubt  as  to  what  disposi- 
tion he  should  make  of  the  funds.  He  consulted  the  judge  of  the  Kenton 
Circuit  Court  as  to  what  he  should  do.  The  judge  was  not  clear  as  to  bis 
jurisdiction  in  the  matter,  but  was  of  the  opinion  that  the  sheriff  should  not 
pay  to  either  of  those  claiming  to  be  the  State  officers  mentioned  until  » 
oouzt  of  competent  jurisdiction  should  determine  the  question,  therefore, 
be  ordered  the  sheriff  to  place  it  in  the  hands  of  the  trustee  of  the  jury  fund. 
It  was  not  ordered  to  be  so  paid,  because  it  was  necessary  to  enable  the  trus- 
tee of  the  jury  fund  to  meet  the  legal  demand  upon  him.  It  was  simply 
ordered  into  bis  hands,  to  be  kept  until  It  should  be  determined  to  whom  it 
should  be  paid.  Subsequently  the  appellant  paid  it  to  the  auditor  of  publlo 
accounts. 

The  condition  under  which  the  circuit  court  has  jurisdiction  to  order  the 
collection  of  the  State  revenue  to  pay  certain  parts  thereof  to  the  trustee  of 
the  jury  fund  is  described  in  section  2284  of  the  Kentucky  Statutes,  which 
reads  as  follows:  '*If  the  money,  other  than  fines  and  forfeitures,  in  the 
hands  of  the  trustee,  when  supplemented  by  such  sums  in  the  hands  of  the 
county  and  circuit  clerks  as  the  court  may  legally  direct  them  to  pay  over 
to  said  trustee  a  sum  sufficient  out  of  the  revenue  collected  by  him,  the  re- 
ceipt, or  an  attested  dopy  of  the  order,  shall  entitle  saidsevenue  collector 
to  a  credit  in  his  settlement  with  the  auditor."    *    *    * 

Section  2290,  Kentucky  Statutes,  provides  that  the  trustee  of  the  Jury 
fund  shall  receive  as  comiiensation  8  per  cent,  of  all  the  money  received  by 
him.  The  sheriff  of  Kenton  county  was  perplexed  as  to  what  he  should  do 
with  the  money  in  his  bands,  and,  therefore,  appealed  to  the  circuit  judge 
for  advice  as  to  what  be  should  do.  The  judge  desiring  to  see  the  sherifT 
and  sureties  protected,  and  at  the  same  time,  save  the  State  the  revenue  in 
the  sheriff's  hands,  ordered  it  in  the  bands  of  the  trustee  of  the  jury  fund, 
who  was  to  hold  it  subject  to  the  order  of  the  conrt.  The  law  had  not  pro« 
Tided  to  whom  the  sheriff  might  pay  the  reveni&e  in  bis  bands  pending  a 
oontroversy  over  the  offices  of  auditor  and  treasurer.  Unless  the  condition 
arose  rendering  it  necessary  for  the  circuit  court  to  order  a  part  of  it  pai<i 
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to  the  trustee  of  the  jury  fund,  it  was  the  duty  of  the  sheriff  to  pay  it  to  the 
State  treasurer.  The  sheriff  and  appellant  knew  that  it  was  not  placed  in 
the  hands  of  the  trustee  of  the  jury  fund  for  the  purpose  of  paying  jurors. 
He  was  made  custodian  simply  for  the  preservation  of  the  fund.  The  com- 
pensation provided  for  the  trustee  of  the  jury  fund  is  for  receiving  money 
which  proxierly  goes  into  his  hands  to  defray  the  expenses  which  the  law  re- 
quired him  to  pay.  It  was  never  intended  that  he  should  receive  any  of  the 
State  revenue  from  the  collector,  except  that  which  was  needed  to  pay  jurors. 
While  exigencies  of  an  embarrassing  situation  made  him  the  custodian  of 
the  fQnd  in  question,  still  the  statute  does  not  provide  compensation  for 
the  risk  and  trouble  assumed.  In  our  opinion  the  appellant  is  not  entitled 
to  the  commission  claimed. 
The  judgment  is  affirmed. 


TRADEWATER  COAL  CO.  v.  LEE,  &c. 

(Filed  May  15,  1902— Not  to  be  reported. ) 

Damages  for  breach  of  con  track— Failure  to  deliver  coal— Appellants 
brought  this  action  on  a  contract  for  the  price  of  coal  sold  and  delivered  to 
appellee.  Appellee,  by  way  of  counterclaim,  set  up  damages  for  failure  to 
deliver  coal  in  quantities  fixed  by  the  contract,  thereby  depriving  them  of 
profits  they  would  have  made  on  same  by  a  resale.  The  reply  alleged  that 
the  coal  was  not  shipped  because  of  inability  to  obtain  cars  for  that  purpose. 
The  rejoinder  denied  this,  but  alleged  that  appellant  was  furnished  sufficient 
cars,  but  used  them  for  shipping  coal  to  other  customers  at  a  higher  price. 
This  appeal  is  prosecuted  from  a  judgment  for  $l,08:i.33  on  the  counterclaim. 
Appellant  urges  error  in  instructions  given  as  grounds  for  reversal.  Held— 
That  the  court  properly  instructed  the  jury  as  to  appellant's  right  to  recover 
on  its  claim.  It  also  properly  instructed  the  jury  that  it  was  appellee's  duty 
when  they  ascertained  that  they  could  not  obtain  the  coal  from  appellant, 
as  ordered,  to  exercise  reasonable  efforts  to  procure  coal  from  other  persons, 
aad  if  they  failed  to  do  this  they  could  recover  nothing  on  their  counter- 
claim, and  that  the  measure  of  damages  recoverable  is  the  difference  between 
the  price  they  agreed  to  pay  the  plaintiff  ordered,  but  not  shipped,  and  the 
price  at  which  they  could  have  obtained  said  conl  from  other  persons;  and  if 
tbey  could  not  have  obtained  It  from  other  persons,  then  the  uveasure  of 
tb3ir  recovery  would  be  the  net  profit  they  could  reasonably  have  made  on 
the  quantity  of  coal  ordered,  but  not  shipped. 

Clay  &  Clay  for  appellant. 

Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  brought  by  the  appellant,  the  Tradewater  Coal  Co..  to  re- 
cover of  the  appellees,  Lee  &  Sights,  $823. 18  for  coal  sold  and  delivered  to 
them  pursuant  to  a  written  contract  made  on  the  1st  of  September,  1899. 
The  oontraot  provides  that  the  company  will  sell  and  deliver  to  appellees  all 
the  coal  which  they  can  sell  in  Henderson,  from  the  1st  .of  September,  1899, 
to  the  Iflt  of  September,  1900,  at  a  certain  fixed  price,  free  on  board  cars  at 
ths  mine.    And  they  also  agree  not  to  sell  coal  to  any  other  dealer  in  the  city 
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of  HeDderson  for  domestic  use  during  the  ezisteDce  of  tbe  coDtraot.  Whilst 
appellees  agreed  to  purobase  all  the  ooal  handled  by  tbem  during  this  period 
from  tbe  ooal  company,  there  is  a  stipulation  In  the  contract  that  the  coal 
oorapany  shall  be  released  from  their  undertaking  in  the  event  of  a  strilce  of 
their  employes,  or  any  accident,  casualty  or  cause  which  they  can  not  con- 
trol, which  prevents  them  from  complying  with  their  undertaking.  The  ap- 
pellees in  their  answer  say  that  they  ordered  from  appellant  306  cars  of  coal 
under  their  contract,  but  that  the  defendants  only  shipped  to  them  86  cars  so 
ordered  by  them;  that  they  could  have  sold  all  the  coal  ordered  at  a  profit: 
and  that  they  had  been  damaged  by  reason  of  appellant's  violation  of  the 
contract  in  the  sum  of  18,000.  Appellant  replied  that  the  coal  was  not 
shipped,  as  ordered,  because  of  its  inability  to  obtain  cars  from  the  rail- 
road company,  and  that  fo&  this  reason  they  were  exonerated  from  liability 
to  appellees  under  the  contract.  The  appellees,  in  their  rejoinder,  denied 
that  the  coal  was  not  shipped  by  appellants  because  of  their  inability  to  pro 
cure  cars  from  the  railroad  company,  and  allege  that  instead  of  shipping 
coal  to  them,  they  used  the  cars  furnished  by  the  railroad  to  ship  ooal  to 
other  parties,  for  which  they  received  a  higher  price  than  appellees  were  re- 
quired by  the  contract  to  pay. 

A  jury  trial  resulted  in  a  verdict  and  Judgment  for  appellants  for  the 
amount  of  their  debt,  with  interest.  A  motion  for  a  new  trial  was  sustained 
and  the  verdict  set  aside,  to  which  appellants  excepted  and  prepared  a  bill  of 
exceptions,  which  was  made  a  part  of  the  record.  A  second  trial  resulted  in 
a  verdict  and  Judgment  in  favor  of  appellees  upon  their  counterclaim  against 
appellant  for  $1,088.33.  Motion  for  a  new  trial  having  been  overruled  this 
appeal  is  prosecuted  to  reverse  the  judgment  entered  upon  the  last  verdict 
and  to  have  the  first  verdict  and*  judgment  substituted  therefor,  upon  the 
ground  that  the  trial  court  erred  in  granting  the  defendants  a  new  trial,  and 
also  because  of  erroneous  instructions  given  to  tbe  Jury. 

The  testimony  on  both  trials  demonstrated  conclusively  that  appellants  did 
not  fill  the  orders  of  appellees  for  coal  as  ordered ;  and  that  in  oonsequence 
thereof  they  were  subjected  to  serious  loss  and  inconvenience  in  the  conduct 
of  their  business.  We  think  it  Is  also  conclusively  shown  by  the  testimony 
that  the  railroad  company  did  not  furnish  to  appellants  as  many  cars  for  the 
transportation  of  their  coal  as  the  business  of  the  company  required.  In  fact 
it  is  not  controverted  that  they  had  a  standing  order  with  the  railroad  com- 
pany for  an  average  of  twenty  cars  a  day,  and  that  the  railroad  failed  to 
furnish  one-half  of  this  number.  But  it  appears  from  the  testimony  df  M. 
E.  Estin,  the  bookkeeper  of  the  coal  company,  that  the  railroad  company 
furnished,  and  they  shipped,  during  the  months  of  October,  November,  De- 
cember, January,  February  and  March,  1,660  oars  of  coal  to  various  customers 
scattered  all  over  the  South ;  and  that  the  bulk  of  this  ooal  was  sold  for  a 
higher  price  than  appellees  had  contracted  to  pay.  He  also  testifies  that  tbe 
company  had  no  written  contract  with  any  of  their  other  customers  by 
which  they  agreed  to  furnish  all  tbe  coal  they  could  handle.  There  is  testi- 
mony to  the  effect  that  the  railroad  required  all  cars  which  were  fumisbed 
by  other  railroads  south  of  the  mines  to  be  shipped  south.  But  Mr.  Estln 
testifies  that  there  was  not  a  great  number  of  this  class  of  cars.  It  seems 
clear  that  the  Jury  might  very  properly  have  found,  from  the  testimony,  tba^ 
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It  was  not  10  maoh  iDabillty  on  the  part  of  appellants  to  fnrnlsb  the  ooal 
•oontracted  for  as  an  Indisposition  to  do  so  because  of  the  fact  that  they  real- 
•ized  a  higher  piioe  from  coal  shipped  to  other  parties.  Undoubtedly  they 
were  icreatly  hampered  in  their  business  by  the  scarcity  of  cars;  but  this 
•did  not  excuse  them  from  complying  with  this  contract,  if  It  was  possible 
-for  them  to  do  so ;  and  it  Is  shown  that  the  railroad  actually  furnished  them 
-fiTo  times  as  many  oars  as  would  have  been  necessary  to  fill  the  order  of 
■appellees. 

The  testimony  was  substantially  the  same  on  both  trials,  and  the  instruc- 
tions were  not  materially  different,  and  are  as  follows : 

"1st.  You  will  find  for  the  plaintiff  the  sum  of  |88d.l8.  with  interest 
thereon,  from  the  16th  day  of  August,  1900. 

'*dd.  If  you  believe  from  the  evidence  that  the  defendants  ordered  coal 
from  the  plaintiff  during  the  months  of  October,  November  and  December, 
i89Q,  and  during  the  months  of  January, 'February,  March,  June,  July  and 
August,  1900,  and  that  the  Illinois  Central  Railroad  Co.  supplied  plaintiff 
with  enough  cars  to  ship  to  defendants  the  said  coal  to  fill  said  orders,  and 
if  it  failed  to  do  so,  and  the  defendants  were  damaged  thereby,  yon  will  find 
for  the  defendants  on  their  counterclaim  such  damages  as  they  sustained,  to 
be  fixed  by  the  criterion  laid  down  in  the  fourth  instruction. 

"8d.  When  the  defendants  ascertained  that  they  could  not  procure  from 
the  plaintiff  the  coal  which  the  plaintiff  had  agreed  to  ship  them,  then  it 
was  the  duty  of  the  defendants  to  exercise  reasonable  efforts  to  procure  coal 
from  other  persons,  and  if  they  failed  to  do  this,  you  can  not  allow  them 
4inything  on  their  counterclaim,  but  it  was  not  the  duty  of  the  defendants 
to  supply  themselves  with  coal  at  a  price  at  which  there  would  be  a  loss  on 
41  resale  to  their  customers. 

''4th.  If  you  find  for  the  defendants  on  their  counterclaim,  the  measure  of 
their  recovery  is  the  difference  between  the  price  they  agreed  to  pay  the 
plaintiff  for  coal  ordered  and  not  shipped  and  the  price  at  which  they  could 
bave  obtained  said  coal  from  other  persons,  and  if  they  could  not  have  ob- 
tained it  from  other  iiersons,  then  the  measure  of  their  recovery  would  be 
the  net  profit  they  could  reasonably  have  made  on  the  quantity  of  coal  or- 
dered but  not  furnished,  but  in  either  event  not  to  exceed  the  sum  of  $8,000. 

"6th.  If  you  find  for  the  defendants  on  their  counterclaim,  you  will  credit 
«uob  amount  on  the  amount  due  the  plaintiff  under  the  first  instruction  and 
-for  the  plaintiff  the  remainder.  But  if  the  amount  you  allow  defendants 
•exceeds  the  claim  of  the  plaintiff,  you  will  find  a  verdict  for  the  defendants 
ior  the  difference. 

"6th.  At  the  instance  of  the  plaintiff  the  court  instructs  you  that  the  de- 
fendant can  not  recover  anything  on  their  counterclaim  except  for  coal  act- 
ually ordered  by  them  from  the  plaintiff. ' ' 

'  These  instructions  clearly  and  fully  cover  the  law  applicable  to  the  facts 
of  the  case.  This  court  is  always  reluctant  to  interfere  with  the  action  of  a 
lower  court  in  granting  a  new  trial,  and  will  not  do  so  unless  a  clear  case 
of  prejudicial  error  is  shown.  In  this  case  such  a  state  of  fact  is  not  made 
out.  Under  the  proof  appellees  were  clearly  entitled  to  recover  for  appel- 
lant's breach  of  its  contract,  and  the  verdict  of  the  first  Jury*  was  palpably 
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af<aiDst  the  weight  of  evidenoe.    Whilst  there  is  ample  testimony  to  support 
the  last,  upoD  the  whole  case  we  perceive  do  error  prejudicial  to  the  rights 
of  appellant. 
Judgment  affirmed. 


HICKS,  &c.  V.  JACKSON,  &c. 

(Filed  May  16.  ig02—Not  to  be  reported.) 

Parties  to  actions— Sale  of  infant's  real  estate— An  action  for  a  sale  of  an 
infant's  real  estate  for  reinvestment  under  subsection  6  of  section  589,  Civil 
Code,  was  instituted  by  the  guardian  against  the  infant.  This  action  was 
not  Instituted  by  the  statutory  guardian,  nor  was  the  bond  required  by  sec- 
tion 493,  Civil  Code,  executed.  The  sale  of  the  infant's  land  under  this  pro- 
ceeding was,  therefore,  void.  A  strict  compliance  with  the  provisions  of  the 
statute  is  necessary  to  divest  the  title  of  infant's  in  land. 

Lucius  P.  Little  and  W.  A.  Taylor  for  appellants. 

Lee  Gibson  and  Ruby  LafiPonn  for  appellees. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

K.  G.  Wilson  died  the  owner  of  two  adjacent  tracts  of  land  in  McLean 
county,  one  of  about  eighty-six  acres,  the  other  one  about  seventy  eight. 
He  left  a  widow  and  two  children,  infants.  The  widow  remarried.  Before 
dower  was  assigned  to  her  she  brought  this  action  against  the  infants,  allege 
ing  the  above  facts,  and  that  the  land  was  unproductive  of  profit,  and  that 
it  would  be  to  the  interest  of  the  infants  to  sell  it  and  reinvest  the  proceeds. 
The  infants  had  no  guardian.  The  court,  upon  proof  tending  to  sustain  the 
allegations  of  the  petition,  adjudged  a  sale  of  the  lands.  Appellant  Hicks 
bought  the  eighty -six -acre  tract  and  executed  his  bonds  for  the  purchase 
money.  He  refused  to  complete  the  purchase,  and  being  adjudged  to  pay 
the  jQrst  bond  matured,  he  appeals. 

The  question  is,  did  he  obtain  the  title  to  the  land  by  the  sale?  We  are  of 
the  opinion  that  he  did  not.  This  proceeding  was  necessarily  under  section 
489,  subsection  5  of  Civil  Code,  which  provides  that  *'a  vested  estate  of  an 
infant,  or  of  a  person  of  unsound  mind,  in  real  property,  may  be  sold  by 
order  of  a  court  of  equity  (5)  in  an  action  against  a  person  of  unsound  mind 
by  his  committee:  or  against  an  infant  by  his  guardian;  or  if  the  infant  be 
a  married  woman,  by  her  husband,  if  he  be  twenty-one  years  of  age,  if  not. 
by  her  next  friend,  for  a  sale  of  the  estate  and  investment  in  other  property.  " 

It  was  not,  as  thought,  a  proceeding  under  section  491  of  the  Code,  provid- 
ing for  the  sale  by  order  of  court,  *'in  an  equitable  action  by  the  owner  of  a 
particular  estate  of  freehold  in  possession,  against  the  owner  of  the  reversion 
or  wmainder. " 

The  widow  here  states  her  claim  to  be  even  less  than  that  of  doweress,  the 
right  of  quarantine.  Even  were  she  doweress,  she  would  not  be  "the  owner 
of  a  particular  estate  of  freehold  in  possession"  as  to  this  land.  Of  two- 
thirds  of  it  she  would  be  utter  stranger  to  the  title.  Where  the  wife  died 
the  owner  of  land  in  which  her  husband  had  an  interest  as  tenant  by  the 
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cortesy,  a  sale  of  the  land  waa  desied  under  this  seotion  on  the  petition  of 
the  father  against  the  children.    (Malone  v.  Conn,  96  Ky.,  93. ) 

This  proceeding  mnst  have  been,  as  stated,  under  subsection  6  of  section 
489.  for  no  other  semblance  of  statutory  authority  for  it  Is  found,  nor  does 
It  conform  to  the  requirements  of  that  section,  and  others  that  must  be  read 
in  connection  with  it.  The  action  is  permitted  by  the  statutory  guardian 
only  of  the  infants.  He  is  compelled  to  execute  the  customary  bond  re- 
quired of  all  guardians  before  acting.  This  bond  may  afford  some  protec- 
tion to  the  infants  against  his  unauthorized  conduct,  if  any. 

The  bond  required  by  section  498  of  the  Civil  Code,  to  be  executed  by  the 
guardian  of  each  infant  before  the  sale  is  ordered,  was  not  executed  in  thia 
case,  nor  attempted  to  be.  Subsection  8  of  section  498,  provides:  "If  the 
bond  be  not  given,  any  order  of  sale,  and  any  sale  or  conveyance  made  under 
Buch  order,  shall  be  absolutely  void  and  of  no  effect.'* 

The  statutory  safeguards  of  infants'  real  estate  can  not  be  too  strictly  en- 
forced by  the  courts.  If  they  are  literally  adhered  to  and  followed,  much  of 
the  confusion  in*  titles,  and  loss  to  infants  or  to  purchasers  at  such  sales, 
would  be  averted. 

The  judgment  directing  the  payment  of  the  bond  is  reversed  and  this  cause 
is  remanded,  with  directions  to  cancel  the  bonds  and  to  set  aside  the  sale. 


GOODRIDGE.  &o.  v.  SCHAFER,  &c. 

(Filed  May  16,  190S— Not  to  be  reported.) 

Wills— A  testator  by  his  will  gave  to  his  wife  one-third  of  all  his  land  and 
a  specific  devise  to  his  daughter;  he  then  directed  that  the  residue  of  his 
estate,  including  the  remainder  interest  in  the  portion  given  his  wife,  should 
b«i  equally  divided  between  four  children  and  the  children  of  his  son,  A. 
At  the  death  of  the  testator  A  had  no  children,  but  four  were  born  more  than 
ten  months  after  the  death  of  the  testator.  It  is  contended  that  these  four 
graiidcbildren  took  nothing  under  the  will  of  the  testator.  Held— That  they 
are  fotitled  to  a  share  in  the  estate  as  devisees  although  they  were  not  burn 
nntil  more  than  ten  months  after  the  death  of  the  testator,  as  the  intention 
l^  c]*«r  that  the  testator  intended  to  substitute  the  children  of  his  son  for 
thn  gon's  share,  and  no  intention  appears  for  excluding  these  grandchildren 
regardless  of  the  time  when  they  were  born. 

S.  W.  Tolin  and  John  S.  Gaunt  for  appellants. 

D.  £.  Castleman  for  appellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  appellants,  who  are  infants,  brought  suit  alleging  that  they  were  the 
owners  and  entitled  to  the  possession  of  four-eighteenths  of  a  tract  of  land 
in  Boone  ooonty,  and  that  the  appellee,  Schafer,  holds,  and  for  two  years 
ha«  wrongfally  held,  the  land  and  kept  appellants  out  of  possession,  to  their 
damage. 

Walter  Goodridge  Iqr  hia  last  will  gave  to  his  wife  for  life  one-third  of  al 
kit  land  In  Boooe  county. 
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After  giving  a  legaoy  to  bis  daughter,  the  will  pi^ioeeda:  "All  the  reet. 
refildue  and  remainder  of  my  estate,  of  whatsoever  name,  nature  and  kind, 
real,  personal  and  mixed,  including  the  portion  so  given  to  my  said  wife, 
after  her  death  I  will,  order  and  dlreot  shall  be  divided  into  five  equal 
parts,  and  that  Harriet  Hafer,  Walter  Qoodridge,  Holland  6oodridge,  Wil- 
liam Goodridge,  shall  eaoh  have  one  of  said  parts  or  portions,  and  that  the 
children  of  Allen  Goodridge  shall  jointly  have  one  of  said  parts." 

The  answer  of  Sohafer  describes  the  land  in  question  as  lot  No.  S  in  the 
•division  of  the  dower  of  Mrs.  Frances  Goodridge,  who  was  the  widow  of 
Salter  Goodridge,  the  testator;  and  claims  title  thereto  under  a  deed  of 
general  warranty  from  T.  J.  Watts  and  Sallie  Watts,  his  wife.  Watts  filed 
«  petition  to  be  made  a  party,  aveiring  that  he  conveyed  the  lot  to  Sohafer 
by  a  general  warranty  deed,  and  that  he  is  an  interested  party  in  the  con- 
troversy and  affected  by  the  judgment  to  be  rendered ;  that  in  January,  1888, 
the  will  of  Walter  Goodridge  was  admitted  to  probate:  that  in  1880  an  action 
was  filed  in  the  Boone  Circuit  Court  by  Smith  Goodridge,  &c.  v.  Emma  G. 
tjroodridge,  &o.,  alleging  that  the  plaintiffs  and  defendants  were  the  joint 
owners  of  the  land ;  that  the  same  could  not  be  divided  without  impairing 
its  value,  and  praying  for  a  sale  and  division  of  the  proceeds  among  the  plain- 
tiffs and  defendants:  that  a  sale  was  had,  at  which  Watts  became  the  pur- 
chaser, and  that  none  of  the  infant  appellants  were  in  being  at  the  date  of 
the  testator's  death,  or  for  a  period  greatly  in  excess  of  ten  months  there- 
after. 

By  agreement  it  appears  that  the  four  infant  appellants  are  the  children 
■of  Allen  Goodridge,  who  is  their  guardian,  and  who  is  the  Allen  Goodridge 
referred  to  in  the  will  whose  children  are  jointly  to  have  one  of  the  parts  of 
testator's  property:  that  they  were  born  more  than  ten  months  after  the 
death  of  the  testator,  and  that  both  parties  claim  to  derive  title  under  the 
will  of  Walter  Goodridge.  It  does  not  appear  who  were  parties  to  the  suit 
■for  a  sale  of  the  land,  nor  that  the  infant  appellants  were  parties. 

The  circuit  court  held  that  *'the  word  'children,'  of  Allen  Goodridge.  as 
used  in  the  will  of  Walter  Goodridge,  deceased,  means  only  the  children  of 
-said  Allen  as  were  living  at  the  death  of  the  testator  and  within  ten  months 
thereafter;  and  as  the  infant  plaintiffs  were  born  more  than  ten  months 
-after  the  death  of  Walter  Goodridge,  they  do  not  take  any  part  of  the  land 
sued  for,  and  have  no  interest  therein." 

The  petition  was  dismissed.  The  principal  reliance  of  appellees  is  the  case 
of  Williams  V.  Duncan,  92  Ey.,  180,  and  appellees  claim  that  there  is  no  case 
where  the  courts  have  permitted  afterhorn  children  to  take  unless  there  was 
a  particular  estate,  with  remainder  over  to  a  class,  or  unless  the  will  fixes  a 
^ate  of  distribution  at  a  time  subsequent  to  testator's  death.  It  would  seem 
that  the  will  under  consideiatlon  does  fix  a  date  for  distribution  which 
might  be  subsequent  to  the  testator's  death,  from  the  fact  that  he  includes 
In  the  property  to  be  distributed  the  property  in  which  he  gave  his  wife  a 
life  estate,  which  necessarily  could  not  he  distributed  until  her  death.  But 
It  is  unnecessary  to  pass  upon  that  question.  In  Lynn  v.  Hall.  101  Ky..  788, 
the  testator  gave  to  his  daughter-in-law,  Polly  Jane  LyuB-,  and'  her  children 
«  tract  of  land.  At  the  death  of  the  testator  she  had  five  children,  and  three 
^ere  born  to  her  afterwards.    In  the  opinion  by  Judge  Paynter  it  was  held 


GOODBIDGE,  &0.  Y.    SOHAFEB,  &G.  22) 

that  there  was  notfalng  in  the  record  which  iDdloated  the  testator  had  aoy 
reasoD  or  desire  to  exclude  the  children  which  might  be  born  to  Polly  Jane- 
LjDD  after  his  death  from  taking  an  interest  in  the  land.  The  case  of  Wil- 
liams T.  Dnncan  was  referred  to,  and  distinguished  upon  the  ground  that  in. 
that  case  the  court  held  that  the  will  there  under  consideration  manifested 
a  purpose  to  exclude  grandchildren  born  after  the  testator's  death  and  after 
tbe  period  of  gestation  from  participation  under  his  will.  The  court  then 
said:**It  is  inferentially  determined  in  that  case  (Williams  v.  Dunoao)». 
had  DO  intention  been  manifested  by  the  provisions  of  the  will  to  exclude 
tbem,  the  children  born  after  the  period  of  gestation  would  have  taken  the 
same  as  those  who  were  living  at  the  testator's  death. " 

The  Lynn  case  would  seem  decisive  of  the  case  at  bar.  There  is  nothing 
here  to  show  an  intention  to  exclude  children  born  after  the  testator's  death. 
He  seems  to  have  omitted  Allen  Goodridge  from  participation  in  his  prop- 
erty, and  to  have  substituted  Allen's  children.  The  inference  from  this 
would  be  that  he  intended  all  of  Allen's  children  to  participate,  as  all  of 
tbem  would  be  equally  near  to  him  and  equally  the  objects  of  his  solicitude. 
Id  the  Lynn  case,  moreover,  there  is  no  postponement  of  the  date  of  dis-. 
tribotion,  while  the  will  in  this  case  seems  to  indicate  an  intent  to  postpone  , 
the  distribution  until  the  death  of  the  widow,  should  she  survive  the  testa- 
tor. Whether  she  did  so  does  not  appear.  (Webb  v.  Holmes,  3  B.  Mon.,  404; 
Cej^sDa  V.  Cessna.  4  Bush,  516;  Dunlap  v.  Shieve,  2  Duvall,  341.) 

The  case  of  Turner  v.  Patterson,  6  Dana,  296.  relied  on  for  appellees,  so 
far  as  it  bears  on  the  case  at  bar,  is  dictum.  There  the  devise  was:  **To. 
mj  daughter,  Catherine  Patterson,  I  give  to  her  and  her  children  the  fifty 
acres  of  land  they  now  live  on,  to  each  an  equal  part."  What  was  held  was 
that,  by  reason  of  the  language  used  in  another  provision  of  the  will,  an  in- 
tention was  shown  that  the  daughter  should  take  the  estate  for  life,  w  itb 
remainder  to  her  children;  and  all  the  children,  those  born  after  as  well  aa 
those  born  before  the  death  of  the  testator,  took  a  vested  estate  in  remain- 
der. The  dictum  supports  the  contention  of  appellees;  the  judgment  doea 
Dot. 

A  different  rule  from  that  indicated  in  the  dictum  in  the  Turner  case 
seems  to  have  been  adopted  in  the  later  cases:  In  the  Ces'sna  case  referred  ta 
above,  there  was  a  oovanant  by  the  father  to  convey  a  certain  tract  of  land 
to  his  son  and  bis  lawful  children.  It  was  held  that  the  word  '^children" 
was  a  word  of  purchase,  and  not  of  limitation;  that  they  were  vendees  a& 
much  as  if  they  had  been  specially  named;  and  that  as  children  were  born 
to  the  BOD  after  the  date  of  the  writing,  the  estate  would  open  up  to  such 
after-born  children,  and  they  would  take  their  respective  shares.  In  the 
case  of  Tucker  ▼.  Tucker,  78  Ky.,  503,  there  was  a  deed  to  the  wife  and  the 
belrs  of  her  husband,  their  heirs  and  assigns  forever.  This  was  held,  some 
force  being  given  to  the  will  of  the  husband  showing  that  he  so  understood 
the  deed,  to  pass  an  estate  in  fee  simple  to  the  wife  and  the  two  children 
then  bom  to  the  husband,  and  to  give  no  Interest  to  an  after-born  child  of 
the  husband  by  another  marriage.  This  case  seems  to  have  been  decided 
upon  the  peculiar  circumstances  appearing  therein,  and  does  not  necessarily 
lostaiii  the  contention  of  appellees. 
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We  conolude  that  the  testator  in  this  oase  intended  all  the  children  of 
Allen  Qoodridge  to  share  the  portion  devised  to  them,  whether  horn  before 
or  after  his  death. 

The  judgment  is,  therefore,  reversed  for  further  proceedings  consistent 
herewith. 


UNITED   STATES   BUILDING  AND  LOAN  ASSOCIATION'S  ASS'EK 
V.  FITZPATRICK,  &o. 

(Filed  May  16.  1902-Not  to  be  reported. ) 

Building  and  loan  associations— A  borrowing  member  of  an  ins'ilrent 
building  and  loan  association  is  entitled  to  no  credits  on  his  loan  for  ^luc-k 
payments  made  until  after  the  affairs  of  the  association  are  settled  ujj,  and 
then  to  a  credit  for  only  his  fair  pro  rata  of  such  payments. 

W.  A.  DeHaven  for  appellant. 

Henry  Watson  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuBell^ 

Appellant  trust  company  brought  suit  as  the  assignee  of  the  United  States 
Building  and  Loan  Association  to  enforce  its  mortgage  lien  upon  a  lot  of 
land  in  Mt.  Sterling.  The  petition  alleged  the  assignment  of  the  associa- 
tion ;  that  Mrs.  Fltzpatrick  was  a  stockholder  and  a  borrowing  member  of 
the  association,  and  the  precipitation  of  the  maturity  of  the  IndebtedneFs. 
The  answer  of  appellees  denied  that  Mrs.  Fitspatrick  applied  for  an  ad- 
vancement on  her  stock,  the  precipitation  of  the  maturity  of  the  loan  and 
the  amount  claimed  to  be  due  thereon,  and  averred  that  the  stock  subscrip- 
tion and  the  borrowing  of  the  money  was  one  transaction,  and  merely  a 
borrowing  on  her  part  and  a  loan  on  the  part  of  the  association;  that  the 
association's  agents  represented  to  her  that  it  was  necessary  to  subscribe  for 
stock  in  order  to  obtain  the  loan;  that  all  the  monthly  payments  made  by 
her  would  be  applied  as  a  credit  on  her  debt;  that  the  sum  of  |26,  required 
to  be  paid  by  her  as  a  membership  fee,  should  be  credited  upon  her  debt,  but 
that  this  agreement  was  omitted  from  the  mortgage  and  note  by  fraud  or 
mistake.  She  claimed,  also,  that  the  note  sued  on  would  not  be  due  until 
December,  1908,  and  that,  in  any  event,  no  more  was  due  thereon  than  $126. 
after  crediting  the  note  with  all  the  payments  made,  both  as  interest  and 
dues  on  stock. 

At  the  time  the  judgment  was  rendered.  May,  1898,  a  number  of  the  cases 
which  fix  the  proper  mode  of  liquidation  of  such  associations  had  not  been 
decided  by  this  court,  and  the  trial  court  took  the  view  that  in  such  a  cake 
as  this  the  mortgagors  were  entitled  to  credit  for  all  the  sums  paid,  whether 
aa  interest  or  dues  on  stock,  and  accordingly  gave  judgment  enforcing  the 
mortgage  lien  for  the  sum  of  $126.  This  was  error.  The  method  of  adjust- 
ment in  such  cases  is  settled  in  the  oases  of  Sogers  v.  Rains,  100  Ky.,  299; 
Reddick  v.  U.  S.  Building  and  Loan  Association's  Ass'ee,  90  Ky.  Law 
Rep.,  1722;  Globe  B.  and  L.  Association's  Ass'ee  v.  Wood,  22  Ky.  Law  Rep., 
16)0;  U.  S.  Building  and  Loan  Association's  Ass'ee  v.  Reed,  28  Ky.  Law 
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Rep.,  842;  Globe  B.  and  L.  Aflsooiatlon's  Ass'ee  y.  SpillmaD,  28  Kj.  Law 
Rep.,  1431;  YlDtoD  v.  KatioDal  B.  and  L.  Association's  Ass'ee,  ~  Ey.  Law 
Rep.,  — ,  and  numerons  other  cases. 

The  charge  of  fraud  or  mistake  Is  not  made  out  by  the  proof.  The  other 
<]iiestloos  raised  are  settled  by  the  oases  referred  to. 

The  jadgment  is  reversed,  with  direction's  to  enter  a  judgment  In  con- 
formity with  this  opinion. 


BOMB  INSUBANCE  CO.  OF  NEW  YOBK  v.  KOOB,  &o. 
(Filed  May  16,  1009.) 

1.  Insurance— Construction  of  words  "other  insurance"  in  policy— Appel- 
lee's K.  was  a  borrowing  stockholder  of  a  building  and  loan  association,  which 
made  an  assignment  for  the  benefit  uf  creditors,  and  the  assignee  took  out  a 
policy  of  insurance  on  the  property  insuring  his  interest  in  same,  and  K., 
the  owner,  afterwards  took  out  a  policy  of  insurance  on  his  interest  In  ap- 
pellant company,  but  neither  the  owner  nor  the  assignee  knew  of  the  actions 
of  the  other  In  taking  out  the  policies.  This  action  was  instituted  to  recover 
00  the  policy  issued  by  the  appellant  for  a  loss  by  fire,  and  the  defense  is 
made  that  no  liability  exists  by  reason  of  the  following  clause  in  the  policy  : 
"If  now  or  hereafter  there  be  other  insurance  on  any  property  hereby  insured 
this  policy  shall  be  void."  Held— That  said  policy  is  not  void,  as  the  insur- 
ance obtained  was  upon  the  separate  and  distinct  interests  of  the  owner,  and 
the  assignee  of  the  building  and  loan  association,  and  there  was  no  authority 
shown  which  authorized  the  mortgagee  to  take  out  insuiance  for  the  benefit 
of  the  mortgagor. 

2.  Beprseentations— Bepresentatlons  made  by  the  Insuretl  as  to  the  amount 
of  debt  existing  on  the  property  not  appearing  to  have  been  made  with  In- 
teot  to  deceive  the  company  does  not  avoid  the  policy  under  section  689, 
KentDoky  Statutes. 

3.  Contribution  of  loss— Appellant  has  no  right  to  sue  the  insurance  com- 
pany which  issued  the  other  policy  for  contribution  to  the  loss. 

4.  Waiver  of  proofs  of  loss— A  denial  of  liability  for  a  loss  by  an  insurance 
company  is  a  waiver  of  proofs  of  loss. 

Isaac  T.  Woodson  for  appellant. 

W.  W.  Thum,  Stanley  E.  SloM  and  Fred.  Foroht  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellee  Koob  owned  a  double  frame  house  on  Lombard  street,  Louisville^ 
Re  mortgaged  it  in  1894  to  the  Kentucky  Citizens  Building  and  Loan  Asso- 
ciation to  secure  a  loan  of  $700,  payable  in  monthly  installments,  on  the 
familiar  buildiog  asBoclation  plan.  At  the  same  time  be  contracted  with 
appellant  for  an  Insuranoe  against  loss  or  damage  by  fire  to  the  building  to 
the  extent  of  $800.  The  polioy  was  endorsed  "loss  if  any,  payable  to  the 
Kentncky  CltizenB  BuildlDg  and  Loan  Assooiation,  mortgagee,  as  its  interest 
may  appear,"  eto.  The  bond  from  Koob  and  wife  to  the  building  associa- 
tion contained  this  stipulation :  "Now  if  we  pay  promptly  the  monthly  in- 
terest on  said  sum  of  $700,  and  the  monthly  premiums  of  IS.60  offered. by  us 
for  said  loan,  and  the  monthly  payments  on  said  shares  of  stock,  and  any 
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fines  assessed  noder  the  rule  of  said  assoolatloD,  and  the  taxes  aoorulng  on 
the  lot  of  land  described  in  the  mortf^age  securing  this  obligation,  and  the 
premiums  necessary  to  keep  the  improvements  on  said  lot  insured  in  such 
sum  as  said  association  may  require  (not  exceeding  $700)  until  the  said  stock, 
become  fully  paid  in  and  of  the  value  of  $100  per  share,  then  it  is  understood 
thtit  upon  the  surrender  of  said  stock  to  said  association  this  note  shall  be 
deemed  fully  paid  and  cancelled." 

In  1899,  March,  the  policy  of  insurance  above  named  expired.  In  the 
roenntime  the  building  association  had  made  a  deed  of  assignment  to  appel- 
lee. W.  K.  Logan,  in  trust  for  all  its  creditors,  transferring  to  him  under 
the  deed  the  note  and  mortgage  executed  by  Koob.  Logan  notified  Koob  of 
the  expiration  of  the  policy,  and  requested  re-insurance.  To  this  notice 
Koob  failed  to  respond,  and  Logan,  as  assignee  of  the  mortgagee,  and  with- 
out the  knowledge  of  Koob,  efiFecfced  an  insurance  with  the  appellee.  Agri- 
cultural Insurance  Co.,  insuring  the  mortgagee's  interest  against  loss  or 
damage  to  this  property  by  fire  in  the  sum  of  $500.  The  premium  for  this 
insurance  was  paid  by  Logan,  assignee,  and  charged  to  Koob.  About  the 
same  time,  at  the  Instance  of  appellant's  local  agent,  Lang,  Koob  took  this 
insurance  on  the  property  in  a  policy  for  11,100.  This  was  done  without  the 
knowledge  of  Logan.  Neither  insurance  company  knew  of  or  consented  to 
the  other's  insurance.  The  property  was  damaged  by  fire  during  the  exist- 
ence of  these  policies,  and  the  loss  fixed  by  the  appraisers  at  $649.68.  Koob 
has  .sued  the  appellant,  insurance  company,  on  the  policy  issued  to  him,  and 
Logiin,  assignee,  has  also  sued  appellant  (and  Koob),  attaching  the  sum 
that  may  be  owing  Koob  under  the  policy. 

The  defenses  interposed  were :  First,  it  was  claimed  by  appellant  that 
under  certain  terms  of  its  policy,  hereinafter  particularly  noticed,  the  exist- 
euotf  of  the  Agricultural  Go.'s  policy  on  this  property,  without  appellant's 
consent,  voided  the  policy  sued  on;  second,  that  Koob  falsely  and  fraudu- 
lently misrepresented  to  appellant  the  extent  of  the  mortgage  lien  upon  the 
property,  which  misrepresentations  are  claimed  to  have  been  material  to  the 
risk;  third,  that  in  any  event,  if  liable  on  the  policy  at  all,  under  a  certain 
clause  of  the  contract,  its  liability  was  limited  to  a  sum  represented  by  the 
ratio  borne  by  its  policy  to  the  whole  of  the  insurance  in  existence  upon  the 
building. 

A  preliminary  question  was  made  by  appellant,  that  Koob  had  not  suffi- 
cleotly  complied  with  the  terms  of  his  policy  in  furnishing  proofs  of  loss  as 
required.  In  a  letter  to  Koob  from  appellant's  adjuster,  dated  January  26, 
19()0,  before  the  suit,  it  was  stated:  "The  Home  Insurance  Co.  hereby  gives 
notice  that  any  and  all  liability  for  said  loss  is  denied."  In  the  answer  of 
appellant  it  likewise  denies  all  liability  for  the  loss.  These  constituted  a 
waiver  by  the  insurer  of  proofs  of  loss.  (Lancashire  Ins.  Co.  v.  Monroe,  101 
Ky.,  12;  Phoenix  v.  Spiers,  87  Ky.,  285;  Orient  v.  Clark.  22  Ky.  Law  Rep., 
1066;  Phoenix  v.  Gibbons,  23  Ky.  Law  Rep.,  1180.) 

One  of  the  conditions  of  the  policy  sued  on  was  that'* if  now,  or  hereafter, 
there  be  other  insurance  on  any  property  hereby  insured,  this  polioy  shall  be 
void  unless  otherwise  provided  by  agreement  endorsed  hereon."    Do  the  two- 
poli3ie8  constitute  what  is  termed  "other  insurance?" 
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The  maDifest  purpose  of  this  and  similar  provlsloDs  In  policies  of  Insur- 
iDoe,  as  well  as  of  the  law  In  favoring  them,  Is  to  prevent  the  temptations 
ariilDg  ont  of  orer-lnsurance— temptation  to  the  Insnred  to  either  bnm  blft 
building  for  the  gain,  or  to  neglect  Its  care.  If  the  Interest  of  the  Insnred 
be  ft  life  estate  in  the  property,  it  oonld  not  matter  to  him,  certainly  conld* 
Dofi  profit  him.  whether  the  remaindermen  were  or  not  Insnred,  If  he  had  not. 
ample  insurance  to  Indemni^  his  indlvldnal  loss.  (Franklin  Ins.  Go.  v. 
Drake,  2  6.  Mon..  47.)  Therefore,  It  was  ^eld  l;i  the  Eentncky  case  jnst 
eified  that  where  the  Insurance  was  Independently  effected  upon  distlnotlTe 
iDterests,  it  did  not  oonstltnie  ''double  Insurance"  within  the  meaning  of 
soch  clauses.  Here,  though,  it  is  said  that  the  insurance  effected  by  the 
mortgagee  was  indirectly  for  the  owner's  benefit^  for  in  event  of  loss  of  the 
building  by  flre  the  mortgagee's  insurance  would,  if  sufficient,  extinguish 
the  mortgagor's  debt.  That  might  or  might  not  be  true,  but  in  this  case  it 
may  be  accepted  as  true.  Still  we  must  construe  appellad^'fa  liability  on  the 
terms  of  its  contract,  or  by  the  manifest  "justice"  of  the  cai3^.  If  the  latter 
be  invoked,  then  it  seems  a  sufficient  response  that  E'oob  a^d  Logan  were 
each  ignorant  of  the  insurance  effected  by  the  other;  nelthieir  had  the  legal 
rifcht  to  control  the  act  of  the  other,  nor  to  prevent  the  issuance  of  the  re- 
spective policies  to  the  other,  therefore,  the  idea  which  lays 'at  the  bottom 
of  the  doctrine  disfavoring  double  insurance,  to  wit,  to  p'revi^nt  the  overbal- 
ftDcing  self-interest  in  the  insured  to  destroy  or  neglect  his  building,  is 
wanting  In  this  case,  for,  unless  he  knew  of  the  other  insurance,  and  con- 
templated its  possible  advantage  to  him,  it  could  not  have  influenced  his 
Action.  But  the  terms  of  the  policy  arR  after  all  the  safest,  as  they  are  the 
Itrgal  method  of  determining  the  Insurer's  liability. 

The  contract  provides  ''if  now  or  hereafter  there  be  other  insurance 
OD  any  property  hereby  Insured,  this  policy  shall  be  void.'*  It  is  too  well 
seltled  to  require  either  argument  or  citation  of  authority  chat  an  in- 
inrance  effected  by  one  having  an  insurable  Interest  In  property  will  not 
Inuie  to  others  having  also  an  Interest  in  the  property,  and  not  named  in 
the  contract,  whether  they  be  joint  tenants,  remaindermen,  tenants  or 
lessors.  It.  therefore,  follows  that  the  thing  insured  is  dot  the  property, 
but  the  interest  or  estate  of  the  Insured  therein.  We  must  then  construe  the 
iTm  in  the  policy,  * 'any  property  hereby  insured,"  to  mean  the  insurod'a 
laterest  or  title  in  the  property  described. 

In  3  Joyce  on  Insurance,  section  9470,  the  rule  is  thus  stated:  "The  gen- 
eral role  that  different  persons,  each  having  a  different  interest  in  property,, 
may  insure  that  Interest,  also  prevails  where  different  policies  are  effected 
by  the  mortgagor  and  mortgagee  upon  the  property.  The  mortgagor  may 
insure  the  property  to  cover  his  interest,  and  the  mortgagee  may  likewise 
insure  bis  interest  in  the  property,  and  it  will  not  be  within  the  meaning  of 
the  clause  as  to  other  insurance. " 

It  is  further  argued  that  in  this  case  the  mortgagor,  Koob,  authorized  his 
mortgagee,  the  building  association,  to  effect  the  insurance,  and.  therefore, 
the  act  of  the  mortgagee  was  the  act  of  the  mortgagor  in  procuring  the 
Agricultural  Co,  policy.  The  agreement  of  the'  mortgagor  was  that  he 
would  keep  the  premises  Insured  to  the  extent  at  least  of  the  mortgage  debt. 

.    vol.  24— 15 
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Is  addUioD  to  tbe  language  already  quoted  from  Koob'a  bond  is  tbii  state* 
ueot  fouDd  tbereln :  **But  If  we  fall  to  pay  promptly  wben  due  and  payable 
tbe  said  taxes  and  insurance  premiams,  *  *  ^  tben,  at  tbe  option  of  tbe  said 
association,  tbe  wbole  indebtedness  evidenced  by  tbls  obligation  nuolndins 
any  taxes  and  insaranoe  premiums  due  or  paid  by  said  association)  sball  at 
once  become  and  be  due  and  collectible.'' 

No  express  autbority  is  bere  given  tbe  association  to  contract  for  Insuranoe 
upon  this  property.  It  may  be  inferred,  though,  that,  upon  default  by  tbe 
mortgagor  to  keep  the  premises  insured  to  at  least  the  balance  of  the  mort- 
gage debt,  with  a  clause  protecting  the  mortgage  therein,  the  mortgagee 
was  authorized  to  effect  such  insuranoe  on  the  owner's  behalf;  that  is,  an 
Insurance  of  the  owner's  title  and  property  to  the  amount  of  1700  (the  sum 
required  by  the  bond),  with  loss  payable  to  the  mortgagee  as  its  interest 
might  appear.  But  the  mortgagee  did  not  do  this.  On  the  contrary,  it  pro- 
cured an  Indemnity  to  itself  from  loss  by  fire  on  its  interest  in  this  property. 
That  its  assignee  charged  or  attempted  to  hold  the  mortgagor  liable  for  the 
premium  for  this  insurance  Is  not  material.  Tbe  insurance  effected  by  the 
mortgagee  was  exactly  what  he  had  tbe  right  to  do,  without  a  contract  with 
or  the  consent  of  the  owner.  It  was  independent  of  that  part  of  the  agi-ee- 
ment  with  tbe  owner  quoted  above.  It  shows  on  its  face  that  it  was,  and 
tbe  assignee  so  testified.  We  conclude  that  there  was  no  ''-other  InsuraDce 
on  tbe  property"  of  appellee  Koob  within  the  meaning  of  that  term  as  con- 
strued in  law. 

The  case  of  Sun  Insurance  OflQce  v.  Varble,  Receiver,  lOS  Ky.,  768  (80  Ky. 
Law  Bep.,  6fi6),  is  relied  on  by  appellant  as  sustaining  a  contrary  view.  In 
that  case  it  must  be  noted  that  the  language  of  the  policy  is  materially 
•different  from  the  one  at  bar.  In  the  Varble  case  it  was:  "In  case  of  any 
ether  insurance  upon  the  property  hereby  Insured,  then  this  company  shall 
not|bei liable  under  this  policy  for  a  greater  portion  of  any  loss  sustained 
than  the  sum  hereby  insured  bears  to  the  whole  amount  of  insurance  on 
saidf property,  issued  to  or  held  by  any  party  oi  parties  having  an  Insurable 
interest  therein." 

Tbis^court  held  that  "tbe  insurance  companies  had  the  right  to  place  in 
their. policies  piovisions  defining  and  limiting  their  several  liabilities;"  that 
tbey;in  that  policy,  "by  express  and  unmistakable  language,  limited  their 
liability  so  that  they  would  not  be  required  to  pay  a  greater  portion  of  any 
loss  sustained  than  the  sum  they  respectively  Insured  bore  to  the  whole 
amount  on  the  property."  The  insurance  held  by  any  party  having  an  in- 
surable interest  in  tbe  property  was,  therefore,  under  the  terms  of  that 
polioy,  requred  to  be  taken  into  account.  To  tbe  same  effect,  and  upon  a 
similaif  policy  to  the  one  construed  in  the  Yarble  case,  is  Hartford  Fire  Ins. 
Co.  V.  WilJiams.  68  Fed.  Bep..  928. 

The  case  of  Home  Insurance  Go.  v.  Baltimore  Warehouse  Co.,  98  U.  S., 
587.  was  an  instance  where  policies  were  taken  out  by  the  warehousemen 
*'for  their  own  and  for  the  owners'  benefit."  Other  policies  were  taken  oat 
on  tbe  same  goods  by  tbe  owners.  It  was  held  that  the  policies  should  bear 
f»fably  the  loss.  That  case  is  not  in  conflict  with  the  views  herein  ex- 
pressed. The  other  oases  cited  by  appellant  (Continental  Ins.  Co.  v.  Coons, 
14  Ky.  Law  Bep.,  110,  and  Baer  v.  Pfawnlx  Ins.  Co..  4  Bush,  249)  weie 
sasefl^wbere  all  the  policies  were  issued  to  the  same  party. 


HOME  TSB.  CO.  OF  NEW  TOBK  Y.  KOOB«  ftO.      227 

Fending  the  negotiaHoo  between  Koob  and  appellant's  agent  for  tbli  In- 
wiimnoe,  the  fact  of  tbe  mortgage  on  the  property  was  disouBsed.  Appellant 
-ebargee,  and  upon  that  rests  one  of  its  defenses,  that  Koob  fraudulently  and 
Islssly  miarepreeented  the  amount  owing  on  tbe  mortgage  debt,  and  that 
tbe  misiPeprBsentation  was  material.  The  burthen  upon  this  plea  was  o^ 
-ooane  on  appellant.  To  sustain  it  its  local  agent,  Lang,  was  introduced 
•At  its  witness.  He  testified  that  Koob  told  him  that  "he  was  paying  off  his 
mortgage;"  that  it  was  to  some  building  association;  that  it  was  then  a 
balance  of  $100,  8160  or  $900.  His  testimony  shows  his  memory  to  be  very 
unastisfactory  as  to  what  actually  occurred,  further  than  that  Koob  told 
him  there  was  some  balance,  from  $100  to  $200,  owing  on  the  mortgage  to  tbe 
building  association.  Kobb  testified  that  he  told  Lang  of  tbe  mortgage; 
lb«t  he  had  been  paying  it  off,  but  had  stopped;  that  he  thought  he  would 
\»  owing  the  association  $200,  or  $800,  or  $400  balance,  "with  interest  added.'* 

His  memory  does  not  appear  to  be  much  better  than  Lang's.  His  testi- 
moDy  indicates  him  to  be  an  illiterate,  ignorant  man.  In  fact  we  may  easily 
eM  that  he  did  not  know  what  balance  be  was  owing  on  his  mortgage.  His 
peyments  "on  dnee"  amounted  then  to  $1%.  He  doubtless  thought,  as  many 
persons  have,  that  this  sum  was  to  be  credited  on  bis  debt.  If  this  had  been 
«o,  the  debt  would  have  been  $fl66.  There  is  nothing  to  indicate  that  he  in- 
tended to  deceive  the  company's  agent  as  to  the  amount  of  this  debt. 

In  this  State  these  aud  similar  statements  are  not  warranties,  but  are 
repteeentations  only.  And  under  section  699,  Kentucky  Statutes,  it  is  also 
piuvided:  "Nor  shall  any  misrepresentation,  unless  material  or  fraudulent, 
prevent  a  recovery  on  tbe  policy." 

A  comparison  of  tbe  testimony  of  these  two  witnesses  shows  an  entire  ab- 
VDoe  of  fraudulent  motive;  it  also  shows  that  Koob  was  admittedly  unable 
tn,  and  did  not  pretend  to,  give  accurately  the  amount  owing  on  the  mbrt- 
gnse.  The  very  fact  that  be  is  alleged  to  have  represented  it  as  running  from 
^'1100,  $160  to  $200"  was  notice  to  his  auditor  that  be  could  not,  and  did  not, 
pretend  to  give  the  exact  amount  of  balance  owing.  But  we  are  aushorized 
in  adopting  the  estimate  of  those  two  witnesses  placed  upon  them  by  their 
isbiuicellor,  which  was.  under  the  rule  as  to  burden,  to  accept  appellee  Koob 's 
statements,  and  the  maximum  sum  stated  by  him  is  so  near  tbe  true  sum 
<  1582.14)  as  that  the  difference,  under  the  circumstances,  can  not  be  held  to 
have  been  material  to  this  risk.  (Light  v.  Greenwich,  68  S.  W.  (Tenn.), 
^1.) 

It  follows  that  what  has  been  said,  that  as  there  was  not  "other  insur- 
anoe,"  within  the  meaning  of  the  law  upon  appellee  Koch's  property,  ap- 
pellant was  not  entitled  to  pro  rate  the  loss  with  the  policy  Issued  to  tbe 
luortgagee  on  his  independent  interest,  nor  was  appellant  entitled  to  main- 
tain a  cross  petition  against  the  Agricultural  Insurance  Co.  for  contribution. 
In  denying  a  similar  attempt  in  London,  &o.,  Ins.  Go.  v.  Trumbull,  &c.,  80 
Ky.,  286,  this  court  held  that  tbe  utmost  of  that  clause  was  a  defense  to  the 
Company  insuring  against  the  pro  rata  of  the  loss  represented  by  tbe  other 
policies:  "and  whether  they  (tbe  insured)  ever  recovered  tbe  pro  rata  due  by 
^ht  other  companies  was  a  matter  about  wbiob  tbe  appellant  bad  no  con- 
i»ro,  and  it  should  not  have  lieen  allowed  to  meddle  with  it." 

Judgment  affirmed,  with  damages. 
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BOWSER,  &o.  V.  PATRICK. 
(Filed  June  14,  igos-Not  to  be  reported. ) 
W.  B.  Dlzon  for  appellants. 

J.  J.  C;  Baob  and  Hazelrigg  &  GbenaDlt  for  appellee.  • 
Appeal  from  Knott  Circuit  Court. 
Judge  DuKelle  delivered  the  follcwing  response  to  petition  for  rehearing  r 

On  reconsideration  of  this  case  we  conclude  the  contract  of  Patrick  is  nol;- 
obampertous,  and  that  the  power  to  sell  might  have  been  revoked  and  di^ 
not  affect  Patrick's  right  to  his  contingent  fee  as  above  provided  for. 

The  petition  for  rehearing  is  overruled. 

Chief  Justice  Gufly  and  Judge  Paynter  dissent. 


WYATT,  JUDGE,  &c.  v.  RYAN,  &c. 

(Filed  May  13.  190S.) 

Local  option— Petition  to  make  inoperative^Evidenoe— Jurisdlctlona) 
facts— Under  section  2564,  Kentucky  Statutes,  providing  that  upon  filing.  » 
)ietition  with  the  county  judge,  signed  by  legal  voters  in  each  precinct  of  tti^ 
territory  to  be  affected  equal  to  26  per  cent,  of  the  votes  cast  in  said  pre- 
cincts at  the  last  preceding  election,  he  shall  order  an  election  to  take  the- 
{•ense  of  the  people  as  to  whether  a  local  option  law  in  force  shall  become  in- 
operative. While  it  is  not  necessary  for  the  petition  to  show  that  the  signers 
Avere  legal  voters,  or  that  their  number  was  equal  to  2H  per  cent,  of  the  votes 
at  the  last  election,  but  these  facts  should  have  been  made  to  appear  tc  the 
county  judge  upon  the  hearing  of  the  motion,  and  the  genuineness  of  the 
signatures  should  also  have  been  shown,  and  until  these  facts  were  shown 
he  %vas  not  authorized  to  order  the  election,  and  it  was  error  to  award  a 
mandamus  against  him. 

J.  H.  Power,  B.  S.  Grannis  and  John  P.  McCartney  for  appellants. 

W.  G.  Dearing,  G.  A.  Cassidy,  J.  D.  Pumphrey  and  J.  F.  Maher  for  ap- 
pellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  oouit  by  Judge  Hobson. 

On  July  22,  1901,  at  the  regular  term  of  the  Fleming  County  Court,  a  peti- 
tion was  filed,  purporting  to  be  signed  by  eighty-one  citizens  and  legal 
voters  of  the  Flemingsburg  precinct  of  Fleming  county,  seeking  the  submis- 
sion to  the  people  of  the  district  the  question  Whether  the  local  prohibitory 
law  in  force  in  the  county  should  become  inoperative  in  that  precinct.  The 
county  judge  at  the  next  term  refused  to  order  the  election.  Appellees 
then  filed  this  action  in  the  Flen^'lng  Circuit  Court  to  obtain  a  inandamus 
ngainst  the  county  judge,  requiring  him  to  make  the  order.  He  demurred 
to  the  petition;  his  demurrer  was  overruled;  he  then  JQled  answer;  the^ 
plaintiffs  demurred  to  the  answer;  their  demurrer  was  sustained,  and  h» 
ileolining  to  plead  further,  judgment  was  entered,  granting  the  mandamus- 
ufl  prayed,  and  from  this  judgment  he  appeals. 

THe  answer  of  the  county  Judge  in  substance  averred  that  when  the  appli- 
cation was  made  to  him  it  was  not  shown  that  the  signers  to  the  petition. 
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legal  voters  Id  the  preolDot,  or  that  they  had  signed  the  petition ,  or 
•lathorifed  their  names  put  to  it,  or  that  the  number  of  signers  ^as  equal  to 
tireBty-flve  per  oent.  of  the  votes  oast  in  the  preoinct  at  the  last  preceding 
geoeral  eleotion.  He  alleged  that  he  heard  the  application  and  determined 
it  according  to  his  judgment  and  overruled  the  motion  because  the  evidence 
did  not  warrant  the  making  of  the  order.  In  the  petition  which  was  pre- 
noted  to  tlie  county  judge  it  was  stated  that  the  signers  were  legal  voters 
cf  the  piecinot,  but  th^Ta^ts  were  not  stated  showing  that  they  were  entitled 
to  vote.  There  was  no  showing  in  the  record  anywhere  that  the  number  of 
«igDers  was  equal  to  twenty-five  per  cent,  of  ^the  votes  cast  in  the  precinct 
at  the  last  preceding  general  election,  and  there  was  no  showing  as  to  the 
genuineness  of  the  signatures.  The  statute  under  which  the  proceeding  was 
had  is  as  follows  (Kentucky  Statutes,  section  2564) :  "Upon  application,  by 
written  petition,  signed  by  a  number  of  legal  voters  in  each  precinct  of  the 
territory  to  be  affected,  equal  to  twenty-flve  per  cent,  of  the  voteq  cast  in 
each  of  said  precincts  at  the  last  preceding  general  election,  and  when  for 
town  or  city  elections,  the  number  of  votes  oast  at  the  last  city  or  town  elec- 
tion, it  shall  be  the  duty  of  the  Judge  of  the  county  court  in  such  county,  at 
the  next  regular  term  thereof  after  receiving  said  petition,  to  make  an  order 
Dn  bis  order-book  directing  an  election  to  be  held  in  the  said  county,  city, 
town,  district  or  precinct,  as  the  case  may  be.  on  some  day  named  in  said 
petition,  not  earlier  than  sixty  days  after  said  application  is  lodged  with  the 
Judge  of  said  court,  which  order  shall  direct  the  sheriff,  or  other  officer  of  the 
said  oounty,  who  may  be  appointed  to  hold  said  eleotion,  to  open  a  poll  at 
eaeb  and  all  of  the  voting  places  in  said  county,  city,  town,  district  or  pre- 
cinct on  said  date,  for  the  purpose  of  taking  the  sense  of  the  legal  voters  of 
said  county,  city,  town,  district  orpreclnot  who  are  qualified  to  vote  at  elec- 
tions for  county  ofiScers,  upon  the  proposition  whether  or  not  spirituous, 
vinous  or  malt  liquors  shall  be  sold,  bartered  or  loaned  therein,  or  whether 
or  not  any  prohibition  low  in  force  in  any  county,  city,  town,  district  or 
precinct,  by  virtue  of  any  general  or  special  act  or  acts,  shall  become  in- 
operativeT  and  counties,  cities,  towns,  districts  and  precincts  in  whic^  the 
sale,  barter  or  loan  of  spirituous,  vinous  or  malt  liquors  are  now  prohibited 
may  have  a  vote  thereon  under  the  provisions  of  this  act. " 

It  is  insisted  for  appellee  that  it  was  the  duty  of  the  county  judge  to  make 
the  order  when  the  petition  was  presented,  and  if  it  turned  out  that  the 
signers  were  not  legal  voters  In  number  equal  to  twenty -five  per  oent.  of  the 
votes  oast  in  the  precinct  at  the  last  general  election  the  ek>ction  would  be 
void,  and  that  this  would  be  ground  for  setting  it  aside,  but  was  no  ground 
tor  the  county  judge's  refusing  to  make  the  order.  We  do  not  think  the 
statute  means  this.  The  election  can  not  be  held  without  the  order  of  the 
county  Judge.  The  purpose  is  not  to  hfi\^  the  question  submitted  unless 
-qoalifled  voters  equal  in  number  to  twenty -five  per  cent,  of  the  legal  votes 
at  the  last  general  election  desire,  it  and  it  was  not  contemplated  that  there 
should  be  the  expense  and  trouble  of  an  election  before  the  jprisdictional 
facts  warranting  the  county  judge  in  making  the  order  were  made  to  appear 
to  him.  It  is  a  special  proceeding,  and  the  jurisdictional  facts  should  have 
been  established  before  the  county  judge  would  have  been  warranted  in 
making  the  order.    It  was  not  necessary  that  the  petition  should  show  that 
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the  sIgD«r8  to  the  petltioD  were  in  faot  legal  voters,  that  Is,  the  faets  at  t» 
their  resideooe  Id  the  oounty  or  preoiDot  Deed  Dot  be  ahowD  Id  the  petition^ 
aDd  It  was  Dot  Deoessary  for  the  petitloD  to  show  that  the  sigDere  were  equak 
in  Dumber  to  twenty-flve  per  ceot.  of  the  votes  oast  Id  the  preclDct  at  tbe> 
last  preoedlDg  general  eleotioD;  but  these  fticts  should  have  beoD  made  to- 
appear  before  the  couoty  judge  od  the  heariDg  of  the  rootioD,  aDd  the  geDU- 
ineDess  of  their  siguatures  should  also  have  beeu  shg^D.  UDtll  this  wa» 
done  he  was  oot  authorized  to  make  the  order,  aud  the  maDdamus  agalDSt^ 
him  was,  therefore,  improperly  awarded.  (Blair  v.  MoCaDD,  -—  Ey.  Law 
Rep..  -.) 

Judgmeot  reversed  aod  cause  remaDded,  with  direotioDS  to  overrule  the- 
demurrer  to  the  auswer  aud  for  further  prooeediugs  coDsisteDt  herewith. 


STUBBINS'  ADM'R  v.  BRIGGS. 
(Filed  May  14,  1903— Not  to  be  reported.) 

1.  Trusts— Constructive  trust— Where  a  soD-in-law  purchased  at  executioD* 
sale,  at  a  grossly  inadequate  price  and  at  the  instance  of  others  interested'^ 
the  property  of  his  mother-in-law,  and  paid  taxes  and  improvemnts  out  or 
the  prooeds  of  the  rent  of  the  property  and  paid  the  balance  over  to  hia. 
mother- Id -law,  permitting  her  to  occupy  one  of  the  bouses  rent  free,  and  the- 
mother  relied  upon  the  belief  that  he  was  holding  the  property  for  her.  Held 
—That  the  son-in-law  held  the  property  under  an  implied  or  constructive- 
trust  for  the  mother-in-law. 

9.  LimitatioD— lb  an  action  by  the  administrator  of  the  mother-in -la w 
agaiust  the  sod  to  require  an  accounting  of  the  rents,  the  five  year  statutfr- 
of  limitation  applied  as  a  defense  to  all  of  the  rents  anteceding  five  years  be- 
fore the  institution  of  the  suit. 

B.  F.  Proctor  and  Proctor  &  Herdman  for  appellant. 

H.  T.  Clark  and  J.  C.  Sims  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

OpiDioD  of  the  court  by  Judge  O'Rear. 

Mary  Stubbins  owned  a  life  estate  in  three  houses  and  lots  in  Bowllufi^ 
Green,  Ey.  The  infant  son  of  appellee  was  one  of  the  remaindermen.  Mrs^ 
Stubbins  becoming  involved  financially,  an  execution  was  levied  upon  her- 
iDterest  in  said  properties,  which  was  bought  by  her  son,  J.  B.  Stubbins,  at 
about  tSOO.  He  was  unable  to  pay  for  it,  and  surrendered  it  for  resale  by 
the  sheriff.  At  this  sale  appellee,  J.  A.  Briggs,  whose  deceased  wife  was  a. 
daughter  of  Mrs.  Stubbins,  became  the  purchaser  at  tbe  price  of  $80,  at  the- 
instance  of  others  interested  Id  the  estate.  He  treated  the  property  in  such 
a  manner  as  to  warrant  us  to  find  as  the  circuit  court  found,  that  he  himseir 
recognized  that  he  held  it  in  trust  for  Mrs.  Stubbins.  After  payiDg  the- 
taxes  and  the  expeDses  of  keepiDg  the  property  Id  repair  he  paid  the  reDt, 
or  a  very  large  portion  of  it,  to  Mrs.  Stubbins.  For  a  number  of  years  she- 
aDd  her  married  daughter,  Mrs.  Dulaney,  occupied  one  of  the  houses  rent 
free.  After  her  death  the  public  administrator,  having  had  her  estato  com- 
mitted to  his  charge,  brought  this  suit  against  appellee  Briggs  for  an  ao- 
oouDting  of  the  roots.    Appellee  deDied  that  he  bought  the  property  under^ 
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an  agreement  to  hold  it  for  the  use  of  Mrs.  Sttibhins.  By  amended  pleading, 
wblcb  the  conrt  in  the  proper  ezeroise  of  its  discretion  allowed  to  be  filed  as 
tbe  ease  progressed,  appellee  alleged  that  he  had  used  all  of  the  inoome  re- 
oelred  from  the  property  in  reimbursing  himself  for  the  outlays  inoidental 
to  the  payment  of  taxes  and  repairs,  and  the  remainder  he  paid  over  to  Mrs. 
Stnbbins.  He  also  interposed  the  plea  of  limitation  in  bar.  The  cirouit 
floartfoand  that  appellee  held  this  property  under  what  is  termed  an  Im- 
plied or  construotiTe  trust,  and  that  the  statute  of  limitation  applied  as  a 
defense  to  all  of  the  rents  anteceding  five  years  before  the  institution  of  the 
sDik  for  an  accounting. 

'' Construct ive  trusts  include  all  those  instances  In  which  a  trust  is  raised 
by  the  doctrines  of  equity  for  the  purpose  of  working  out  justice  in  the  most 
efficient  manner,  where  there  is  no  intention  of  the  parties  to  create  such  a 
relation,  and  in  most  cases  contrary  to  the  intention  of  the  one  holding 
leical  title.''    (2  Pomeroy's  Equity,  section  1044.) 

The  embarrassed  condition  of  Mrs.  Stubbins,  her  relation  to  appellee  and 
her  evident  reliance  upon  the  belief  that  he  was  holding  the  title  for  her 
benefit— a  fact  that  could  not  have  been  misunderstood  by  appellee,  and 
which  he  by  his  admitted  conduct  appears  to  have  encouraged— the  gross  in- 
adequacy of  the  consideration  paid  by  him  for  her  interest,  all  combine  to 
render  it  unconscionable  that  he  should  retain  such  an  advantage  obtained 
out  of  such  a  condition  of  relationship  and  confidence.  It  is  just  to  this 
class  of  cases  that  the  equitable  principle  above  quoted  aptly  applies.  (Gra- 
ham V.  King,  96  Ky.,  8S9;  Williams  v.  Williams,  8  Bush,  241 ;  Miller's  Heirs 
T.  Antle,  3  Bush,  407;  Green  v.  Ball,  4  Bush,  586.)  We  conclude  that  the 
flndiDg  of  the  circuit  court  upon  this  point  was  correct. 

We  also  concur  with  him  in  bis  finding  that  the  five  years'  statute  of  lim- 
itatioD  applied  to  this  case.  True  that  by  section  2648,  Kentucky  Statutes, 
is  is  provided:  "The  provisions  of  this  chapter  (the  limitation  of  actions) 
shall  not  apply  in  the  case  of  a  continuing  and  subsisting  trust." 

The  trust  here,  however,  is  not  of  that  character.  The  statute  of  limita- 
fiioD  is  available  as  a  defense  in  all  cases  of  implied  or  constructive  trusts, 
or  where  there  Is  a  concurrent  remedy  at  law,  with  the  limitation  which  is 
applicable  to  It.  The  trusts  excluded  from  the  operation  Cf  the  statute  of 
limitation  are  those  of  an  exclusively  equitable  character,  where  the  trustcte 
has  the  right  to  hold  the  estate  and  the  oestui  que  trust  has  no  right  to  sue 
for  it.  (Robinson's  Committee  v.  Elam,  »0  Ky.,  800;  13  Am.  &  Eng.  Ency. 
ofUw,  684.) 

Iq  the  case  at  bar  Mrs.  Stubbins'  right  to  recover  the  rents  accrued  at 
least  at  the  end  of  each  year,  and  the  limitation  should  have  been  applied 
when  plead  as  of  those  dates,  for  when  she  had  the  right  to  sue  for  rent 
aeomed,  her  cause  of  action  then  arose,  and  after  five  years  from  the  accrual 
of  the  cause  the  bar  was  complete.  The  court  so  held,  and  properly  so.  On 
a  reference  to  the  commissioner  it  was  shown  by  the  proof  and  by  his  report 
that  appellee  Briggs.  for  more  than  five  years  before  the  death  of  Mrs.  Stub- 
bins,  had  placed  the  property  and  its  care,  and  the  renting,  in  the  custody  of 
Cooke's  real  stato  agency,  charging  them  to  keep  the  property  rented,  and  to 
ftpply  the  rent  first  to  the  payment  of  taxes  and  repairs,  and  the  balance  to 
deliver  to  Mrs.  Stubbins.    Appellee  testified  that  this  arrangement  was  car- 
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ried  out,  and  that  he  did  not  reoelve  a  dollar  of  the  rent  daring  that  time. 
Cooke  teetifled  that  he  paid  the  taxes  and  kept  up  the  repairs,  and  paid  over 
all  of  the  surplus  to  Mrs.  Stubblns.  A  number  of  receipts  and  checks,  pay- 
able to  her  order,  are  exhibited.  There  being  no  evidence  to  the  contrary, 
the  master  reported,  and  the  trial  court  found,  that  for  the  five  years  In  liti- 
gation there  was  nothing  owing  to  appellant  as  administrator  of  Mrs. 
Stubblns,  and  consequently  dismissed  his  action.  In  this  conclusion  we  also 
concur. 
Judgment  affirmed. 


RUSSELL  V.  VANFLEET.  &c. 
(Filed  May  16,  1902— Not  to  be  reported.) 

1.  Forcible  entry  and  detainer— Title— The  title  to  land  can  not  be  tried  In 
an  action  for  forcible  entry  and  detainer. 

2.  Attornment— Where  one  was  the  tenant  of  one  In  possession  of  land  as 
her  own,  he  could  not  thereafter,  by  taking  Into  possession  the  agent  of  one 
claiming  adversely  to  his  landlord,  give  such  adverse  claimant  any  posses- 
sion of  the  land  excnpt  as  tenant  of  his  landlord,  as  he  himself  held  It. 

Galther  &  Vanarsdall  for  appellant. 

W.  G.  Bell  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellees  sued  out  a  writ  of  forcible  entry  and  detainer  against  appellant 
to  obtain  the  possession  of  a  tract  of  sixty-eight  acres  of  land.  The  county 
judge  before  whom  the  warrant  was  tried  gave  judgment  In  favor  of  tbe 
plaintiffs.  Tbe  defendant  traversed  the  finding  and  appealed  to  the  circuit 
court  who  also  gave  judgment  in  favor  of  the  plaintiffs,  and  from  this  judg- 
ment the  defendant  prosecutes  the  appeal  before  us. 

The  facts  of  the  case  are  these :  About  the  year  1863  William  Harrison 
Moore  purchased  the  land  in  controversy  for  tl,300,  and  paid  the  considera- 
tion as  recited  In  the  deed,  except  tl80.  He  went  Into  the  Federal  army  and 
was  captured,  and  never  heard  from  after  he  was  taken  to  the  Confederate 
prison.  His  wife,  Sarah  K.  Moore,  remained  on  tbe  land,  paying  the  bal- 
ance of  the  purchase  money,  which  amounted,  as  she  claimed,  to  $800.  Their 
only  child,  a  son,  died  about  the  year  1871.  She  continued  in  possession  of 
the  land  until  her  death  in  June,  1900,  claiming  it  as  her  own,  and  having 
bought  two  other  small  tracts  adjacent  to  it  to  give  her  an  outlet.  The 
hpirs  at  law  of  her  husband  set  up  no  claim  to  the  land  in  her  lifetime.  At 
her  death  it  was  rented  to  a  man  named  Yeast  for  the  year  1900  for  a  part  of 
the  crop.  After  her  death  her  beirs  at  law  claimed  the  land,  and  so  notified 
Yeast.  He  agreed  to  pay  her  administrator  the  part  of  the  crop  which  would 
have  belonged  to  her  if  she  had  lived,  and  did  deliver  it.  After  this  appel- 
lant got  Yeast  to  let  him  move  into  the  house  in  consideration  that  he  would 
move  Yeast  away.  This  he  did,  as  the  agent  of  the  heirs  of  the  husband, 
and  being  left  in  possession,  refused  to  surrender  the  place  to  the  heirs  of 
Mrs.  Moore.  They  then  took  out  the  writ  of  forcible  entry  and  detainer 
against  him,  with  the  result  above  stated. 
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In  an  actloD  of  this  obaraoter  the  ODly  qnestioD  la  posseflBion.  The  title  to 
the  property  cao  Dot  be  tried  in  an  aotioD  for  forcible  entry  and  detainer. 
The  facts  shown  by  the  evidence  were  saffloient  to  warrant  the  court  in  the 
•cooclnsion  that  Teast  was  in  possession  of  the  land  as  the  tenant  of  Mrs. 
Moore's  heirs.  He  had  paid  the  rent  to  their  representative,  and  had  recoft- 
niced  their  right.  Whether  Mrs.  Moore  had  any  title  to  the  land  can  not  be 
determined  in  this  action.  She  had  possession,  claiming  the  land  as  her  own. 
She  rented  it  to  Yeast.  He  held  under  her;  after  her  death  he  recognized 
%er  beirs  as  the  persons  under  whom  he  held,  and  paid  the  rent  to  them ;  and 
be  oould  not  aft«r  this  take  appellant  in  and  confer  on  appellant  any  right 
which  he  himself  did  not  have.  The  right  to  possession  can  not  be  tried  in 
4bis  action. 

Judgment  affirmed. 


COMBS  V.  BAILBY. 

(Filed  May  14,  1902— Not  to  be  reported.) 

Injunction— Title— This  was  an  action  instituted  by  appellee  to  enjoin  ap- 
pellant and  others  from  interfering  with  bis  merchantable  timber  and  min- 
eral rights  in  lands.  Held— That  appellee  having  proven  a  good  title  to  the 
lands  and  all  the  rights  therein,  the  decision  of  the  chancellor  granting  the 
injunction  will  not  be  disturbed. 

L.  L.  Scott  and  Baker  &  Baker  for  appellant. 

J.  J.  G.  Bach  and  J.  M.  Bailey  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuBelle. 

J.  M.  Bailey,  appellee,  brought  suit  for  an  injunction  to  prevent  the  cut- 
ting of  certain  timber  upon  the  Spring  Branch  of  Ball's  Fork  of  Troublesome, 
in  Knott  county,  claiming  under  a  deed  of  March  24,  1887,  from  Louis 
Gayheart,  Nancy  Gayheart  and  DrusiUa  Moore,  which  purported  to  convey 
all  the  marohantable  timber,  and  mineral  rights  on  and  in  the  land  on  Ball's 
Fork  and  all  its  tributaries  and  branches,  from  the  lands  of  Dr.  Jasper 
Stewart  and  William  Patrick  at  the  lower  end  thereof,  and  extending  up  the 
creek  about  three-quarters  of  a  mile  to  the  lands  owned  by  John  R.  Bolen, 
extending  to  the  tops  of  the  ridges  on  each  side  of  Ball's  Fork,  and  contain- 
ing about  250  acres.  The  suit  was  brought  against  Joseph  Gayheart,  who 
appears  to  have  become  the  owner  of  the  title  to  the  land  by  a  trade  with  his 
brother  Louis,  in  pursuance  of  which  he  obtained  a  deed  thereto.  The  sons 
of  Joseph  Gayheart  were  also  made  defendants.  Appellant  Combs  was  made 
A  party  defendant  by  amended  pleading,  and  set  up  a  claim  of  title  under  a 
patent  to  L.  Moseley,  dated  October  5,  1869,  which  seems  to  cover  a  part  of 
the  lands  on  the  Spring  Branch  of  Ball's  Fork,  there  being  excepted  from 
the  patent  such  part  of  the  boundary  as  may  be  covered  by  Alex.  Stewart's 
patent  of  fifty  acres. 

The  claim  of  Bailey  is  to  the  timber  and  mineral  rights  upon  all  the  land 
on  Ball's  Fork  and  its  tributaries,  between  the  lands  of  Stewart  and  Patrick 
at  the  lower  end  and  the  lands  of  Bolen  above.  The  Moseley  patent  appears 
tooover  a  portion  only  of  the  lands  upon  the  Spring  Branch  of  Ball's  Fork. 
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Combs  derives  his  title  throagb  a  deed  from  a  Dumber  of  persons  who  are 
assumed  to  be  the  heirs  of  Louis  Moseley.  Appellee,  olaimiog  under  the 
deed  from  Louis  Gaybeart.  undertakes  to  show  that  Louis  Moseley  executed 
a  title  bond  and  gave  possession  of  the  land,  with  other  property,  to  one 
Newland,  who,  with  his  suooessors,  is  claimed  to  have  had  the  continuous, 
adverse  possession  of  all  the  land  upon  Ball's  Fork  to  marked  boundaries 
upon  the  ridges  enclosing  the  lands  on  Ball's  Fork  to  the  lands  of  Stewart- 
and  Patrick  below  and  Bolen  above. 

The  condition  of  the  record,  and  the  contradictions  of  testimony,  are  sucb 
as  to  render  it  extremely  difficult  to  ascertain  what  are  the  exact  facts.  The 
chancellor  found  the  facts  to  be  that,  so  far  as  the  Moseley  patent  covers- 
and  embraces  any  part  of  the  tract  now  held  by  Joseph  Gaybeart,  the  land 
so  covered  was,  with  the  lands  adjacent  thereto  upon  Ball's  Fork,  sold  to 
Newland  during  Moseley 's  life,  by  title  bond  about  1862,  and  was  sold 
by  Newland  to  Alex.  Stewart,  and  by  Stewart  to  Thomas  Sparkman,  who 
was  the  first  husband  of  Nancy  Gaybeart  and  the  father  of  Drusilla  Moore, 
and  that  Newland  and  his  successors  have  been  in  the  actual,  continuous, 
adverse  possession  of  the  land  in  controversy  ever  since  that  date.  He,  there- 
fore, adjudged  that  Combs  be  enjoined  from  interfering  with  the  appellee's- 
right  to  the  timber  and  mineral  rights  upon  and  in  said  land. 

The  case  is  not  at  all  free  from  doubt,  but  from  the  record  before  us  we 
are  unable  to  say  that  the  chancellor  erred  in  his  finding,  and  the  judgment 
is,  therefore,  affirmed. 


COMMONWEALTH  v.  BOYLE  COUNTY  FISCAL  COURT. 

(Filed  May  14.  1902.) 

Criminal  law— Indictment— Nuisance— Fiscal  courts— Counties— This  ap- 
peal Involves  the  sufficiency  of  an  indictment  against  appellee,  the  fiscal  court- 
of  Boyle  county,  in  which  it  is  alleged  that  it  was  in  the  control  and  man- 
agement of  a  turnpike  road,  and  had  suffered  and  permitted  a  nuisance  to 
be  maintained  by  reason  of  permitting  an  engine  and  rock  crusher,  with 
large  piles  of  rock  to  remain  on  the  road  an  unn^asonable  length  of  time. 
Held— That  as  the  county  is  a  political  subdivision  of  the  State,  in  the  ab- 
sence of  express  legislative  authority  a  county,  either  in  its  own  name  or 
in  the  name  of  Its  governmental  body,  to  wit,  its  fiscal  court,  can  not  be 
proceeded  against  by  indictment  for  any  purpose.  As  the  duty  of  keeping 
the  public  highways  of  a  county  in  repair  Is  primarily  imposed  by  statute 
upon  the  members  of  the  fiscal  court  sitting  as  the  governmental  tribunal 
of  a  county,  the  responRlbillty,  if  any,  for  a  willful  failure  to  discharge 
this  duty,  if  at  all,  would  rest  upon  the  members  •individually  and  not  the 
county,  and  they  could  be  indicted  under  section  3748,  Kentucky  Statutes. 

Clifton  J.  Pratt  for  appellant. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  grand  jury  of  Boyie  county  found  a  true  bill  and  Indictment  against 
"The  Fiscal  Court  of  Boyle  County,  Kentucky, "  charging  the  defendant 
with  having  unlawfully  suffered  and  permitted  a  public  nuisance  on  the 
public  highway,  "committed  in  manner  and  form  as  follows:  The  said  fisca 
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eooTt  of  Boyle  ooanty,  Kentnoky,  is  the  oonnty  and  State  aforesaid,  on  the 
-  day  of  Deoember,  1890,  A.'D.,  before  the  finding  of  this  indictment,  did 
oDbwfnlly  and  willfully  snfTer  and  permit  the  tnrnpike  road,  a  publie 
highway,  commonly  Icnown  as  the  Banville  and  Perry ville  turnpike  road,  to 
braome  unfit  for  pnblio  travel,  and  obstrocted  at  a  point  on  said  road  in  front 
of  and  opposite  the  premises  of  A.  B.  Wingate;  did  unlawfully  sufffir.  and 
pennit  an  engine  and  crusher  to  be  left  on  said  road  at  said  point,  and  rooka 
fio  be  piled  up  on  said  road  at  said  point,  and  to  so  remain  in  said  condition 
fnr  an  nnreasonable  length  of  time,  to  wit,  for  the  period  of  ten  days,  so  as 
10  beeome  inoonTcnient  and  dangerous  for  the  purpose  of  the  traveling  pub- 
lic, and  a  common  nuisance  of  all  good  citizens  passing  and  repassing  over 
and  along  said  public  highway,  the  said  pabllc  highway  having  been  at 
the  time  acquired  by  the  said  fiscal  court  and  said  court  having  assumed 
aDthorty  and  ownership  of  same. "    . 

A  demurrer  was  sustained  to  the  indictment,  and  the  Commonwealth  has 
appealed.  Section  144  of  the  Constitution  provides  that  each  connty  shall 
have  a  fiscal  court,  which  may  consist  of  the  judge  of  the  county  court  and 
the  justices  of  the  peace;  or  a  county  may  have  three  commissioDers,  to  be 
ehvted  from  the  county  at  large,  who,  together  with  the  judge  of  the  county 
coort,  shall  constitute  the  fiscal  court.  Section  1884  of  the  Kentucky  Statutes 
ptovldes:  "Unless  otherwise  provided  by  law,  the  corporate  powers  of  the 
aeveial  counties  of  this  State  shall  be  exercised  by  the  fiscal  courts  therpof 
revpeetively.*'  Section  1840,  Kentucky  Statutes,  regulates  the  jurisdiction 
and  powers  of  this  court:  *'The  fiscal  court  shall  have  jurisdiction  to  appro- 
priate county  funds  authorized  by  law  to  be  appropriated ;  to  erect  aud  heep 
in  repair  necessary  public  buildings,  •  •  *  and  provide  for  the  good  con- 
dirion  of  the  highways  in  the  county,"  etc. 

By  the  act  of  March  17,  1896,  known  as  the  free  turupike  act,  and  con- 
Btitating  chapter  129  of  Kentucky  Statutes,  the  several  counties  of  this  State 
vere  authorized  to  acquire,  upon  a  vote  first  being  had  in  favor  of  the  propo- 
aitioD,  all  the  turnpike  roads  of  their  county.  The  fifth  section  of  that  act 
eziireasly  confers  upon  the  fiscal  court  the  power  ''to  levy  a  tax  from  year  to* 
rrar  upon  all  the  estate  of  every  kind  assessed  for  State  and  county  purposes, 
not  to  exceed  in  any  year  26  cents  on  the  $100  of  taxable  property,  for  the 
parpose  of  paying  for  and  maintaining  such  roads  as  may  be  acquired  under 
this  act,  and  keeping  them  in  repairs. " 

The  sixth  section  in  part  provides :  "All  turnpike  and  gravel  roads  thus 
acqaired  or  constructed  shall  become  public  roads,  and  shall  be  maintained 
and  kept  in  repair  by  and  through  the  provisions  of  the  fiscal  court.  Said 
court  may  provide  for  keeping  them  up  as-  Is  directed  and  permitted  under 
thn  general  road  law,  or  it  may  adopt  other  rules  for  the  maintenance,  re- 
piiir  and  management  of  the  same.  But  said  roads  shall  be  free  of  toll  to 
th»'  traveling  public." 

It  will  thus  be  oknerved  that  the  sole  care  and  supervision  of  this  class  of 
hlsbways  Is  imposed  upon  the  fiscal  courts  of  the  respective  counties  where 
tbia  statute  has  been  put  in  operation.  It  may  be  questioned  whether  the 
aTHTioenta  of  the  indictment  In  this  case  are  sufficient  to  show  that  Boyle 
county  had,  under  the  provisions  of  the  free  turnpike  act,  acquired  the  tith^ 
^  the  turnpike  in  question.    It  may  likewise  be  questioned  whether  tbt> 
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-obarge  In  the  Indlotmeot  brlngi  the  case  witblo  seotlon  4782  of  tbeKentnoky 
Statutes,  wblob  provides:  '*WbeD  any  turnpike  oompany  abandons  Its  road 
and  oeases  to  charge  toll  tbereon,  it  sball  be  the  duty  of  tbe  flsoal  oourt  of 
the  county  in  which  any  such  road  lies  to  take  charge  and  control  of  sanae, 
>and  keep  it  in  a  safe  and  proper  condition  for  public  travel,  and  alter  or 
discontinue  same  as  other  public  roads." 

But,  having  found  that  the  duty  of  keeping  the  public  highways  of  tbe 
-county  in  proper  repair  is  one  imposed  by  the  law  of  this  State  upon  tbe 
flsoal  courts  of  the  respective  counties,  the  question  then  arises,  can  tbe 
«ourt  be  proceeded  against  by  its  name  as  such  without  naming  or  joining 
the  officers  constituting  it?  In  Montgomery  Go.  v.  Menifee  County  Court, 
"98  Ky.,  83,  this  court  had  before  it  the  question  of  practice  in  a  mandamus 
proceeding,  seeking  the  performance  of  a  ministerial  duty,  namely,  the  levy 
of  a  tax  to  discharge  the  liability  of  the  defendant  county.  The  defendant 
was  proceeded  against  as  "Tbe  Menifee  County  Court."  Said  this  court: 
"It  seems  to  us  that  the  delinquency  complained  of  is  the  refusal  of  the  In- 
<llTldual  officials  interested  with  the  performance  of  that  duty  to  execute  it. 
And  such  persons  should  be  sued  by  name,  in  order  that  the  court  might 
-determine  whether  or  not  they  ere  the  proper  persons  to  perform  that  duty, 
and  to  command  them  to  perform  it." 

So  in  the  case  at  bar,  if  there  is  a  duty  imposed  upon  the  court,  it  is  one 
to  be  discharged  by  the  officials  constituting  that  court,  and  if  process  is  de- 
sired, either  corrective  or  compulsory,  to  insure  the  performance  of  the  duty, 
or  to  punish  for  its  neglect,  the  persons  who  are  alleged  to  be  derelict  should 
be  named  and  proceeded  against. 

Another  reason  for  this  would  seem  to  be  that  a  proceeding  such  as  here 
instituted  against  the  court  in  its  name  would  be  a  proct^eding  in  reality 
against  Boyle  county,  for  by  section  1834,  as  has  been  noted,  the  exercise 
by  a  county  of  its  corporate  powers  is  by  the  fiscal  court  thereof.  Tbe  ques- 
tion then  arises,  may  a  county  be  sued  or  indicted  as  a  municipal  corpora- 
tion might  be  for  suffering  or  permitting  a  nuisance?  For  tbe  purpose  of 
government,  the  sovereign  power  of  tbe  State  subdivides  its  territory  and 
citizens  into  communities  of  convenient  size,  form  and  population,  desig- 
nated as  counties.  This  is  not  done  at  tbe  instance  of  the  citizens  of  the  par- 
ticular locality,  nor  is  their  consent  necessary.  It  is  the  method  found  in 
tbe  experience  of  tbe  Anglo-Saxon  people,  and  especially  in  this  country,  to 
be  the  most  convenient  and  suitable  arrangement  for  tbe  exercise  of  govern- 
mental functions  by  tbe  State.  While  in  most  States,  and  in  this  State,  they 
have  been  by  statute  clothed  with  some  of  the  capacities  and  liabilities  of 
corporate  bodies,  the  more  effectually  to  enable  them  to  accomplish  their 
governmental  purposes,  yet  in  this  country  counties  are  not  corporations  in 
the  fullest  sense  of  the  term,  though  they  are  commonly  called  "quasi  corpo- 
rations." (Downing  v.  Mason  County,  87  Ky.,  208;  Layman  v.  Beeler,  &c., 
33  Ky.  Law  Rep.,  — ;  7  Am.  &  Eng.  Eiicy.  of  Law,  S3d  edition,  page  901,  and 
cases  cited;  Lawrence  County  v.  Chattaroi  R.  R.  Co.,  81  Ky.,  81^.) 

Municipal  corporations  proper  are  called  into  existence  either  at  the  direct 
solicitation  or  by  the  free  consent  of  the  people  who  compose  them.  On  -thifl 
account  it  may  be  supposed  they  are  held  liable  to  actions  upon  contracts, 
whether  expressly  authorized   by  statute  or  not,  as  well  as  are  made  liable 
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fortofti  of  tbeir  agents,  and  to  proseoatloo  by  indlotment  for  permittiDg  a 
BoiMDoe  wltbin  tbeIr  jarladlotioD.  Bat  ooQDtieeare  anperimposed  upon  the 
InhaUtaDts  tboFOof  by  the  sovereign  and  paFamonnt  antborlty  of  the  State, 
and  are  ereatad  almost  exolnslTely  with  a  view  to  the  polloy  of  the  State  at 
large,  for  purposes  of  political  organisation  and  civil  administration  in  mat- 
ten  of  fnanoe,  of  eduoation.  of  provision  for  the  poor,  and  of  the  means  of 
travel  and  transport,  and  especially  for  the  general  administration  of  jo^tice. 
WlUi  scarcely  an  exception,  all  the  powers  and  functions  of  the  county  or- 
ganization have  a  direct  and  conclusive  reference  to  the  general  policy  of  the- 
State,  and  are,  in  fact,  hut  a  branch  of  the  general  administration  of  that 
policy.  (7  Am.  &  Eng.  Enoy.  of  Law,  3d  edition,  page  903,  and  authorities 
cited.) 

As  said  in  Askew  ▼,  Hale  County.  64  Alabama,  641,  25  Am.  Rep..  780.  "all 
the  powers  with  which  the.county  is  iotrusted  are  the  powers  of  the  State^ 
aod  all  the  duties  with  which  they  are  charged  are  the  duties  of  the  State. 
If  these  were  not  committed  to  the  county,  they  must  be  conferred  on  some 
other  governmental  agency. 

"It  Is  in  its  very  nature,  character  and  purposes,  public,  and  a  govern- 
mental  agency  or  auxiliary  rather  than  a  corporation." 

To  impose  a  fine  upon  the  fiscal  court  would  be  to  impose  a  fine  upon  the 
coonty,  which  is  to  visit  upon  the  complainants  in  the  proseoution  the  penal- 
ties which  they  invoke  against  the  wrongdoer  complaiDed  of.  In  the  ab- 
fence  of  an  express  legislative  authority  to  that  end,  we  hold  that  a  county^ 
either  in  its  own  name  or  in  the  name  of  its  governmental  body,  to  wit.  its 
fiscal  court,  can  not  be  proceeded  against  by  indictment  for  any  purpose. 
We  have  seen,  though,  that  the  duty  of  keeping  up  the  highways  of  a  com- 
mnnlty  is  by  law  imposed  upon  the  respective  counties,  and  bylaw  conferred 
upon  that  branch  of  ofQclals  within  a  county  who  may  constitute  its  fiscal 
coort.  These  oflScials  are  invested  with  the  necessary  discretion  as  in  the 
manner  of  disoharging  the  duties  of  their  offices.  But  this  discretion  is  not 
one  that  can  set  at  naught  the  duty.  Their  discretion  consists  in  the  man- 
ner how,  not  in  the  matter  of  whether, the  highway  shall  *)e  kept  in  fit  condi- 
tion for  public  use,  in  so  far  as  the  means  given  to  tbeir  hands  by  the  law 
win  suffice.  Kentucky  Statutes,  section  8748,  provides:  "Judges  of  the 
ooonty  courts,  justices  of  the  peace,  sheriffs,  coroners,  surveyors,  jailers,  as- 
Rsaora,  county  attorneys  and  constables  shall  be  subject  to  indictment  In  the 
coonty  in  which  they  reside  for  misfeasance  or  malfeasance  in  office,  or 
willful  neglect  in  the  discharge  of  official  duties,  and  upon  conviction  shall 
be  fined  in  any  sum  not  less  than  $100  nor  more  than  11,000;  and  upon  con- 
viction the  office,  held  by  such  person  shall  become  vacant,  and  the  judg- 
ment of  conviction  shall  so  recite.  But  such  officer  shall  have  the  right  to 
appeal  to  the  Court  of  Appeals." 

Tbli  section  of  the  statute  embraces  the  offenses  of  malfeasance,  ml.«:fea8- 
anee  and  nonfeasaooe  by  public  officers.  Nonfeasance  is  the  willful  omis&ion 
by  an  ofBcer  to  perform  an  official  duty.  So  it  has  been  held  In  this  State, 
under  a  provision  of  law  almost  identical  with  the  statute  last  quoted,  that 
a  Jailer  may  be  indicted  for  permitting  the  jail  to  become  so  filthy  as  to  en- 
danger the  comfort,  health  and  lives  of  the  prisoners.  (McBride  v.  Com- 
monwealth. 4  Bush,  881. ) 
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We  are  of  the  opinion  that,  nnder  the  wMntM  above  qnutod,  the  duty  of 
Iceepinic  the  pnbllc  blghwayi  of  a  oonnty  In  repair  ii  primarily  Impoeed 
upon  tbe  memberB  of  tbe  fleoal  court  jlttlng  as  tbe  govermental  tribunal  of 
the  oonnty.  Tbe  reeponfliblUty«  if  any,  for  a  wlUfnl  faUnre  to  dlMbarna 
tblB  duty  at  all  would  rest  upon  tbe  members  indlTldnallyj  and  not  tbe 
county. 

We.  tberefore.  oonclude  tbai  tbe  circuit  court  properly  sustained  tbe  de- 
murrer Id  tbls  case,  and  tbe  judgment  Is  affirmed. 

Tbe  wbole  court  sitting. 


SMALL,  &o.  V.  HAMLET. 

< Filed  May  14,  190S-Not  to  be  reported.) 

Boundary— Limitation,  Statute  of —Ad verse  possession—Wbere  the  original 
owners  of  adjoining  tracts  of  land  claim  to  tbe  same  line,  but  for  convenl- 
enoe  of  building  tbe  fence  so  as  to  avoid  a  mass  of  busbes  and  a  low  place 
the  true  line  was  departed  from,  tbe  owner  of  one  tract  can  not  claim  liiud 
to  tbe  line  of  tbe  fence  as  tbe  possession  bas  not  been  adverse,  as  each  o^  ner 
olaimed  to  tbe  same  well-deflned  line. 

Murphy  ft  Crutchfleld  and  Evers  &  Coulter  for  appellants. 

W.  J.  Webb  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Hamlet  is  the  owner  of  thirty-one  acres  of  land  in  Graves  county, 
known  as  the  Whittemore  tract,  which  he  bought  in  December,  1807.  App«*l- 
lant  Small  is  the  owner  of  an  adjoining  tract,  known  as  tbe  Trice  land, 
which  he  bought  in  the  year  1898.  The  line  between  tbem  begins  at  an 
admitted  comer  on  the  Mayfleld  and  Bakersburg  road.  About  the  year 
1881  Trice,  who  then  owned  thnt  tract,  built  a  fence  between  tbe  two  tractfs. 
There  had  been  an  old  fence  before,  and  he  placed  the  fence  in  part  where  the 
old  fence  stood,  and  aimed  to  put  it  substantially  on  tbe  line  between  tbe  two 
tracts.  But  the  bushes  were  very  thick,  and  the  fence  was  not  in  fact  tut 
straight.  At  the  corner  on  the  road  It  was  set  a  foot  or  a  foot  and  a  half 
from  the  corner,  and  veered  away  from  tbe  line  at  other  points  something 
like  twelve  feet  on  the  Whittemore  tract  until  it  reached  a  ditch  near  the 
other  end,  and  there  it  crossed  the  line  and  made  a  considerable  elbow  ovf-r 
oil  the  Trice  tract  to  get  around  a  low  place,  finally  coming  back  to  tbe  rock 
at  the  other  end  of  the  line,  which  is  also  not  disputed.  Appellee  claims  by 
adverse  possession  up  to  the  old  fence  row,  and  the  court  below  so  held,  and 
enjoined  appellants  from  straightening  the  fence  and  putting  it  on  the  line. 
Appellee  does  not  claim  that  tbe  fence  beyond  the  ditch  is  on  the  line,  but 
insists  that  the  fence  between  tbe  road  and  the  ditch,  although  not  on  The 
llni3,  has  by  time  become  the  dividing  line  between  the  two  tracts. 

Trice,  who  built  the  fence,  and  who  held  the  land  until  a  few  years  before 
appellee  bought  it,  testifies  that  he  claimed  to  the  correct  line,  and  that  be 
aimed  to  set  the  fence  on  the  line  and  get  It  as  straight  as  he  could,  oon»ld- 
«*rlng  the  thicket  of  undergrowth.  It  Is  manifest  from  the  evidence  that  tbe 
line  between  the  two  tracts  is  straight  from  corner  to  oorner,  and  equally 
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nuiltak  that  there  was  do  qneetlon  between  the  fonoer  owaetB  as  to  the 
line  between  them,  and  that  they  both  claimed  the  land  oovered  by  tbelr 
dMdL  The  fenoe  was  crooked  at  the  alongh  for  oonTenlence,  and  no  special 
eve  was  ezerolaed  to  get  the  fence  jnst  on  the  line  the  rest  of  the  way.  The 
proof  brings  the  case  within  the  mle  that  where  two  persons  claim  to  a  oer- 
tBlo  line,  and  the  only  question  is  where  the  line  runs,  neither  can  be  said 
to  claim  adversely  to  the  other,  and  evidence  can  be  addnoed  to  prove  the 
looation  of  the  line,  altbongh  more  than  fifteen  years  has  elapsed  since  a 
iBiMe  was  built.  (Houston  v.  Kidwell,  1  Ey.  Law  Rep.,  486;  Boss  v.  Yeach, 
SKy.  Law  Rep.,  678.) 

The  evidence  does  not  show  an  adverse  possession  by  appellee  at  the  time 
cf  appellant's  purchase.  Both  parties  seem  from  the  proof  then  to  have 
claimed  only  up  to  the  true  line,  and  they  agreed  for  a  surveyor  to  run  out 
the  line  so  that  the  fence  might  be  reset,  as  it  was  then  much  overgrown 
with  brush,  and  neither  party  was  cultivating  the  ground  for  some  feet  on 
either  side  of  it.  The  champerty  statute  does  not,  therefore,  apply.  Upon 
the  facts  of  the  case  the  circuit  court  should  have  dismisaed  appellee's  peti- 
tion and  discharged  the  injunction  obtained -by  him  restraining  api]|||llant 
from  resetting  the  fence  on  the  true  line. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 


POOR'S  EX'OR  V.  SCOTT.  &o. 

(Filed  May  16,  1009 Not  to  be  reported. ) 

Deed—Consideration— Evidence— Although  a  deed  recites  th.^t  the  consid- 
eration was  cash,  the  grantor  may  in  action  by  the  grantee's  administrator 
OD  notes  paid  by  his  decedent  for  grantor  show  that  the  deed  was  executed 
in  consideration  and  In  full  of  the  notes  sued  on. 

Wm.  Herndon  for  appellant. 

R.  H.  Tomlinson  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  as  the  ezecator  of  J.  W.  Poor,  filed  this  suit  to  recover  of  appel- 
lee OD  two  notes,  one  for  $765.45  and  the  other  for  $76,  executed  to  the  Farm- 
ers Exchange  Bank  of  Nlcholasville,  Ky.,  by  appellee,  Todd  Scott,  with 
J.  W.  Poor  as  surety,  which  had  been  paid  by  Poor  as  surety,  and  assigned 
by  the  bank  to  him.  Appellee,  by  his  answer,  admitted  the  execution  of  the 
notes  and  pleaded  that  he  had  conveyed  to  Poor  820  acres  of  land  in  Kidder 
county,  North  Dakota,  in  settlement  of  Che  two  notes  sued  on,  and  also  of 
another  note  for  $958.98,  the  three  notes,  with  Interest,  amounting  to  $1,Q60. 
and  that  Poor  had,  in  writing,  agreed  with  blm  to  pay  to  him  any  surplus 
be  might  reall^Ee  from  the  sale  of  the  land  over  and  above  the  amount  of  the 
debts.  By  his  reply  appellant  denied  the  settlement.  On  the  trial  appellee 
Scott  Rave  in  evidence  the  deed  referred  to  in  his  answer  for  the  Dakota  land 
made  by  him  to  Poor,  also  the  writing  Poor  executed  to  him.    The  deed  re- 
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ottes  that  it  is  made  Id  ooDsideration  of  11,060,  oaeb  in  hand  paid,  and  by 
the  writing  which  Poor  gave  Soott  he  undertook  to  pay  over  to  Scott  the 
surplus  realized  from  the  sale  of  the  land  over  and  above  bis  debt  and  costs, 
including  taxes  and  expenses  of  sale.  He  also  proved  by  John  H.  Welsh,  of 
Nioholasville,  that  he  drew  these  papers,  and  that  Poor  said  at  the  time  he 
did  not  care  to  make  a  dollar  off  of  Todd  Scott  or  bis  children,  and  that  if 
the  property  sold  for  more  than  the  amount  stipulated  by  the  deed  and  the 
expenses  he  might  incur  in  selling  it,  be  would  turn  over  the  surjilus  to 
Scott.  The  land  was  a  part  of  the  estate  of  Mattie  Soott,  the  deceased  wife 
of  Todd  Scott.  He  was  her  executor,  and  made  the  deed  under  a  power  con- 
ferred by  the  will.  No  money  was  passed  at  the  time  the  deed  was  made. 
'  Appellee  Scott  also  proved  by  K.  H.  Tomlinson,  an  attorney  at  Lancaster,. 
Ky.,  that  Poor  came  to  biro,  saying  that  he  was  too  old  to  look  after  the 
land ;  that  he  wanted  to  sell  it  and  would  take  a  Rieat  deal  less  for  it  than  it 
had  cost  bim;  that  be  did  not  want  any  money,  but  would  take  a  note;  that 
he  had  taken  the  land  to  gave  himself:  that  Scott  owed  him  a  note,  with 
interest,  amounting  to  over  fl.OOO,  and  that  be  bad  assumed  and  paid  for 
Scott  a  note,  or  notes,  to  a  bank  at  Nicholasville,  which  one  the  witness  did 
not  remember,  but  the  two  amounts,  with  interest,  amonntina  then  to  over 
12,000.   ' 

Appellee  also  proved  by  another  witness  that  at  her  house  in  Bryantsville 
Poor  said  to  ber  that  be  bad  had  a  settlement  with  Todd  Soott ;  that  Scott 
owed  him  money  and  he  had  taken  the  Dakota  property;  that  it  was  all  he 
would  ever  get  out  of  Soott,  and  that  it  would  do  bis  children  some  good. 
This  was  all  the  evidence  introduced  on  the  trial,  and  the  court  dismissed 
the  plaintiff's  pe^tion.     From  this  judgment  he  appeals. 

Although  the  deed  recites  that  it  is  made  in  consideration  of  11,960  cash 
in  hand  paid,  it  was  competent  for  the  defendant  to  show  the  real  considera- 
tion. If  the  debt  of  Scott  to  Poor  was  settled  in  the  transaction,  the  legal* 
effect  was  the  same  as  if  Poor  had  paid  Scott  the  money  and  Scott  had  paid 
it  back  to  him  in  discharge  of  the  three  notes.  The  evidence  was,  tbei^fore, 
properly  admitted,  and  was  sufficient,  we  think,  to  sustain  the  plea,  for  it 
showed  that  Poor  had  taken  the  land  in  settlement  of  a  debt  which  he  held 
against  Scott,  and  this  debt  was  identified  as  two  notes. held  by  the  Nichol- 
asville Bank  and  another  note  for  about  $1,000,  including  interest,  which 
coincided,  with  reasonable  accuracy,  with  the  notes  alleged  by  the  defendant 
to  have  been  settled.  There  was  no  proof  that  Poor  held  any  other  notes  on 
iScott,  and  as  Soott  himself  was  not  a  competent  witness  to  testify  to  the 
transaction,  Poor  having  died,  we  do  not  see  that  greater  certainty  should 
have  been  required. 

It  would  seem  from  the  will  of  Mattie  Soott  that  the  executor  had  power 
to  make  the  deed  for  tbe  land  and  pse  the  proceeds.  But,  however  this  may 
be,  appellant  did  not  seek  relief  from  tbe  transaction.  This  was  an  action 
on  the  notes  in  which  tbe  only  issue  was  whether  the  agreement  had  been 
made,  and  under  the  evidence  the  judgment  of  the  court  can  not  be  dlsturlied.. 

Judgmenc  aflQrmed. 
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MAY  &  CO.  V.  BALL,  &o. 
(Filed  May  16,  1908-Not  to  be  reported.) 

1.  GoDtempt— Pleading—It  was  Dot  oontempt  of  the  Court  of  Appeals,  after 
•  case  bad  beeD  sent  back  for  the  jad^e  of  the  ciroult  oourt,  to  refuse  to  per- 
mit the  flliuK  of  an  amended  answer  and  couuterclaim  containing  matters 
which  the  Courl;  of  Appeals  clearly  refused  to  consider  on  the  appeal. 

2.  Affidavit -The  Court  of  Appeals  has  the  authority  to  strike  from  the 
files  an  affidavit  filed  for  the  purpocte  of  obtaining  a  rule  against  a  circuit 
jQdge  for  oontempt  where  same  contains  irrelevant  and  impertinent  matter. 

A.  £.  Cole  &  Son  for  appellants. 

W.  S.  Pry  or  for  Circuit  Judge. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  DuRelle. 

This  case  is  now  before  us  on  a  motion  by  appellant  to  make  absolute  a 
rule  against  the  circuit  judge  for  oontempt,  in  refusing  to  obey  the  mandate 
of  this  oourt  issued  upon  the  opinion  delivered  March  29,  1900  (21  Ky.  Law 
Rep.,  1673),  the  contempt  specified  being  the  refusal  of  the  circuit  court  to 
permit  the  filing  of  an  amended  answer  and  counterclaim  offered  by  appel- 
lant May  on  March  4,  1902.  The  question  presented  is  whether  this  refusal 
was  a  disobedience  of  the  mandate  directing  further  proceedings  consistent 
with  that  opinion. 

By  reference  to  the  opinion  mentioned  it  appears  that  in  the  action  in 
the  Mason  Circuit  Court  of  Wormald's  Ex 'or  v.  The  Maysville,  &c.,  Asso- 
ciation one  Cox  was  appointed  receiver,  and  executed  bond  with  one  Cochran 
and  appellee  Ball  as  sureties,  to  pay  $3,700,  ^'whenever  payment  shall  be  or- 
dered by  said  court,"  and  to  pay  interest  thereon  semi-annually  to  Mary  A. 
Wormald.  On  the  date  of  the  execution  of  the  bond  Cox  and  wife,  to  secure 
the  sureties  against  loss  by  reason  of  their  suretyship,  mortgaged  to  them 
certain  property  in  Maysville,  fifty  feet  of  which  was  afterwards  mortgaged 
to  the  cemetery  company,  the  sureties  agreeing  that  the  second  moitgage 
should,  as  to  the  fifty'feet  embraced  in  it,  be  superior  to  the  mortgage  held 
by  them. 

It  appears  that  the  Northrup,  Braslan,  Goodwin  Co.  recovered  a  judgment 
for  $107.57,  with  interest  and  costs,  against  H.  H.  and  Orlando  P.  Cox,  who 
were  both  principals  in  the  bond,  and  appellant  May  recovered  a  judgment 
for  $136.26;  that  May's  execution  was  levied  upon  the  mortgaged  property, 
except  a  homestead  set  apart  to  H.  H.  Cox,  and  a  sale  had  thereunder  by 
the  sheriff,  whereat  appellant  purchased  the  property,  with  the  exception  of 
the  homestead.  On  March  2,  1897,  Cox  was  ordered  to  pay  into  court  the 
amount  of  his  bond  and  accrued  interest,  and  falling  to  do  so,  appellee  Ball, 
bis  surety,  paid  the  amount,  with  interest,  aggregating  $4,836.65,  for  which 
sum  he  instituted  this  suit,  alleging  that  the  condition  of  the  mortgage  was 
broken,  and  that  he  was  entitled  to  judgment  for  that  sum,  and  to  an  en- 
forcement of  the  mortgage  Hen  upon  the  Maysville  property. 

Appellant  May  being  made  a  party  defendant,  answered,  denying  the  Hen 
of  the  mortgage,  and  in  a  second  paragraph  alleging  that  Ball's  payment 
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was  more  than  aeven  years  after  be  ezeouted  the  bond  as  rarety  of  Coz,  and 
tbat  bis  liability  as  surety  was  barred  by  the  seveD-year  statute  of  limtta- 
tioD.  A  demurrer  baviDff  been  sustained  to  the  second  paragraph,  and 
Judftment  rendered  enforcing  Ball's  mortgage  as  a  prior  lien  upon  the  prop- 
erty, May  appealed,  and  the  question  was  presented  whether  May  oould 
plead  the  statute  of  limitations  as  to  Ball's  claim  against  the  property 
because  Ball's  obligation  as  surety  had  been  barred  by  limitation  at  the 
time  he  discharged  it  by  paying  off  the  bond. 

In  the  opinion  by  Judge  Guffy  it  was  said:  "It  has  been  held  by  some 
courts  that  where  a  party  was  entitled  to  collect  money  held  by  a  reoelyer 
tbat  the  statute  would  begin  to  run  from  that  time,  although  the  money 
was  held  subject  to  the  order  of  the  court.  But  inasmuch  as  the  pleadings 
here  fail  to  show  who,  if  at  all,  were  entitled  to  imiuediately  demand  and 
collect  the  money,  we  deem  it  unnecessary  to  decide  whether  such  failure  to 
obtain  such  order  for  more  than  seven  years  would  release  the  security. 
•  *  *  It  will,  however,  be  seen  that  the  receiver  was  bound  to  pay  every 
six  months  interest  on  the  sum  of  money  named  in  the  bond  to  a  named 
person.  It  follows,  therefore,  that  the  statute  began  to  run  from  the  time 
these  several  sums  should  have  been  paid,  and  to  that  extent  the  plea  of  the 
statute  of  limitation  pleaded  in  the  second  paragraph  of  the  answer  and 
amended  answer  was  good  and  sufficient,  and  the  demurrer  thereto  should, 
to  tbat  extent,  have  been  overruled." 

When  the  mandate  and  opinion  were  filed  on  the  return  of  the  case  the 
circuit  court  redocketed  the  case  and  in  obedience  to  the  mandate  overruled 
the  demurrer  to  the  second  paragraph  of  May's  answer  as  amended.  There- 
upon May  offered  an  amended  answer  and  counterclaim,  alleging  that  by 
the  last  will  of  James  Wormald,  who  died  in  Mason  county,  the  Maysville, 
&c..  Association  was  residuary  legatee,  and  entitled  to  the  fund  in  the 
hands  of  the  receiver  after  the  death  of  Mary  Ann  Bray,  to  whom  the  inter- 
est in  the  fund  during  her  life  was  devised;  that  she  and  the  association 
were  both  parties  to  the  suit,  were  the  only  beneficiaries  of  the  fund,  and 
could  at  any  time  have  caused  the  fund  to  be  collected,  and  paid  into  court, 
and  as  more  than  seven  years  had  elapsed  since  they  could  have  done  so, 
that  the  claim  against  Ball,  as  surety  upon  the  bond,  was  barred  by  limita- 
tion when  he  paid  it,  and  consequently  his  claim  to  reimbursement  upon 
the  mortgage  is  barred.  It  is  the  refusal  to  allow  this  pleading  to  be  filed 
which  is  relied  on  as  a  disobedience  of  the  mandate. 

Now,  it  must  be  obvious  from  an  examination  of  the  extracts  from  the 
former  opinion  that  the  question  presented  by  the  tender  of  this  pleading 
is  exactly  the  question  upon  which  we  declined  to  pass  in  the  former 
opinion  for  the  reason  that  the  record  did  not  then  present  it.  It  is  true 
that  further  along  in  the  opinion,  in  discussing  the  question  of  release  from 
the  payment  of  the  interest,  which  was  due  at  fixed  periods  to  a  named  per- 
son, the  court  said;  "But  it  has  been  held  time  after  time  by  this  court  tbat 
a  surety  paying  an  obligation  from  which  he  has  been  released  acquires  do 
right  to  recover  the  money  back  although  he  in  good  faith  believed  he  waa 
bound  therefor.  And  it  is  well  settled  tbat  a  party  having  an  interest  In 
property  in  dispute,  or  claiming  a  Hen  thereon,  may  make  any  defense 
against  a  third  party  asserting  a  claim  thereto  that  the  real  debtor  or  ori|{l- 
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na]  owner  could  make;  or,  in  other  words,  where  two  parties  are  asserting 
«ooflioting  olaims  to  land  or  a  fund  on  aooonnt  of  a  debt  or  demand  against 
a  liiird  party,  that  either  one  of  the  adverse  claimants  can  make  any  defense 
that  the  mortgagor  or  principal  in  the  bond  or  debt  could  have  made,  and  in 
this  case  appellant  can  make  the  same  defense  that  Ball  could  have  made  if 
the  benfloiaries  of  the  bond  had  attempted  to  compel  him  to  pay  by  reason  of 
hiK saretyship  on  the  bond." 

Bat  the  opinion  nowhere  intimates  that  the  defense  now  presented  was  a 
good  defense,  nor  does  it  intimate  anything  to  qualify  the  statement  ezplio- 
i\\j  made  that  this  question  is  not  decided.  Counsel  may  be,  and  doubt- 
l€«9  li,  of  opinion  that  his  ooncluion  as  to  the  principal  of  the  debt  inevita- 
bly follows  from  what  is  decided  in  the  former  opinion  as  to  the  interest. 
Theclroait  jadge  Is,  doubtless,  equally  certain  that  that  conclusion  does  not 
follow.  The  fact  remains  that  the  action  of  the  circuit  court  was  not  only 
not  a  disobedience  of  the  mandate  and  opinion,  but  that  the  opinion  expressly 
Tefaaed  to  decide  in  advance  the  question  which  was  then,  for  the  first  time, 
presented  for  decision.  New  questions  can  not  be  brought  up  for  review  in 
tbts  manner.    The  regular  course  must  be  pursued,  and  that  is  by  appeal. 

The  rule  is  discharged. 

Whole  court  sitting. 

Opinion  of  the  court  on  motion  to  strike  from  the  files  by  Judge  DuBelle, 
May  22,  1903. 

Upon  March  7,  1002,  May  &  Co.,  who  were  the  appellants  in  an  appealed 
«aM  decided  in  this  court  March  39,  1900  (21  Ey.  Law  Rep.,  1676),  filed  an 
affidavit  by  their  attorney  in  this  court,  and  applied  for  a  role  against  the 
jndge  of  the  Mason  Circuit  Court  to  show  cause  why  he  should  not  be  held 
Id  contempt  of  this  court  in  refusing  to  obey  the  mandate  issued  In  the  case 
named.  The  rule  was  issued,  returnable  on  the  27th  of  Marrh.  On  March 
^  ihe  judge  of  the  Mason  Circuit  Court  filed  his  response  to  the  rule,  and 
at  the  same  time  entered  a  motion  to  strike  from  the  files  the  affidavit  upon 
which  the  rule  was  issued.  The  case  is  before  us,  therefore,  solely  upon  the 
motion  to  strike,  and  not  upon  the  suflSdency  of  the  response. 

Ad  examination  of  the  affidavit  shows  that,  after  stating  the  grounds 
upon  which  the  rule  was  asked,  and  which,  whether  sufficient  or  not,  are  at 
least  pertinent  and  material  to  the  question  which  counsel  desired  to  pre- 
<^xit,  it  goes  on  to  set  forth  a  n amber  of  other  matters,  perhaps  too  trivial 
to  be  termed  scandalous,  but  which  seem  to  reflect  upon  the  respondent,  and 
wbloh  are  absolutely  irrelevant  and  impertinent.  While  it  is  quite  true  that 
matters  which  are  pertinent  to  a  question  under  consideration  are  admis- 
sible, without  reference  to  their  effect  upon  the  reputation  of  anyone,  no  one 
baa  a  right  to  cumber  the  records  of  the  court  with  impertinent  matter,  and 
especially  is  this  true  if  the  matter  is  not  only  impertinent,  but  injurious. 

As  a  considerable  part  of  the  affidavit  is  of  this  description,  it  is  stricken 
from  the  files. 

The  whole  oonrt  sitting. 
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LOUISVILLE    PRESBYTERIAN  THEOLOGICAL   SEMINARY,    fto.  v.. 
FIDELITY  TRUST  AND  SAFETY  VAULT  CO..  EX'OR.  &c. 

(Filed  Mr  J  16.  1902.) 

1.  Wills— Refliduary  legacies— The  testatrix  by  ber  will  named  peounlAry 
legatees,  and  also  legatees  for  life,  whose  portions  aggregate  t236,000,  while 
her  estate  amounted  to  only  $160,000.  In  the  clauses  of  the  will  giving  ta 
the  legatees  the  income  for  life  of  trust  funds  set  apart  the  provision  i» 
made  that  *'at  their  death  said  fund  Khali  go  to  Mrs.  Belle  MoVay.  Mrs. 
Cloteal  Botto  and  the  Louisville  Presbyterian  Theological  Seminary  as  I'nrD- 
of  the  residuum,  under  the  26th  clause  of  this  will."  Claupe  26  reads  as  fol- 
lows: **A11  the  balance  of  said  estate  in  reversion  and  remainder,  iDoludfiig 
h'lth  my  own  and  the  estate  which  I  have  the  right  to  dlFpoi^e  of  under  the 
will  of  my  said  husband,  I  devise  and  bequeath  to  Mrs.  Belle  McVay,  Mpf^ 
Cloteal  Botto  and  the  Louisville  Presbyterian  Theological  Seminary  in  fee 
Blinple,  absolute,  in  the '.proportions  of  one-eighth  to  Mrs.  Belle  MoVay  and 
one-eighth  to  Mrs.  Cloteal  Botto,  and  three-fourths  to  the  Louisville  Pres- 
byterian Theological  Seminary.'*  Two  of  the  legatees  for  life  included  in 
o1aufleB21  and  22  of  the  will  having  died,  this  appeal  involves  the  disposition 
of  their  shares.  It  is  Insisted  by  the  three  remaindermen,  under  clause  26 
that,  after  abatement,  on  account  of  deficiency  in  funds  shall  go  to  them  ns 
residuary  legatees.  Held— That  it  was  the  evident  intention  of  the  testatrix 
that  the  shares  of  the  legatees  for  life  should  become  a  part  of  the  residuary 
fund  on  their  death,  and  that  the  three  legatees  under  clause  26  should  Ih» 
paid  nothing  until  the  general  or  pecuniary  legatees  are  paid  in  full,  as  it 
is  unreasonable  to  suppose  that  in  the  event  of  a  deficiency  of  the  estate  the 
testatrix  intended  to  apply  the  whole  of  the  trust  funds,  which  formed  the 
distinguishing  uiark  of  her  favor,  to  making  the  less  favored  legatees  equal 
with  those  whom  she  evidently  intended  to  make  superior. 

:J.  Rules  of  construction— Each  paragraph  and  each  word  In  a  will  should, 
if  possible,  be  given  some  effect.  No  word  in  a  will  is  to  be  rejected  unless 
tbore  can  not  be  a  rational  construction  given  to  the  instrument  with  the- 
words  as  they  are  found.  These  rules  apply  alike  where  a  fund  is  set  apart 
with  a  gift  of  the  income  thereof  for  life,  and  where  there  Is  a  gift  of  au 
annuity  with  a  provision  for  setting  apart  and  investing  a  fund  sufflcient  to 
produce  it. 

Tbos.  W.  Bullitt,  Wni.  Marshall  Bullitt  and  Pirtle  &  Trabue  for  appel- 
lants. 

Kodman  Qrubbs,  Richards  &;  Ronald,  Grubbs  &  Grubbs,  O'Neal  & 
O'Neal,  Dodd  &  Dodd  and  Leopold  &  Pennebaker  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  Fidelity  Trust  and  Safety  Vault  Co..  as  executor  of  the  will  of  Flor- 
ence Irvin  Botto,  brought  suit  for  the  construction  of  certain  clauses  of  ber- 
wlll.  By  the  will  of  James  F.  Irvin  bis  widow,  Florence,  was  given  power 
by  last  will  to  dispose  of  his  estate.  She  executed  a  last  will  under  thia- 
po'ver  of  appointment,  married  William  M.  Botto,  died  obildleBS.  and  ber 
will  was  duly  admitted  to  probate.  She  left  legacies  to  twenty -one  persons- 
an  I  corporations,  aggregating  $236,000.  Clauses  1  and  2  direct  the  payment 
of  debts  and  care  of  family  vault.  Clause  3  makes  various  specific  legacies^ 
of  jewelry  and  other  personalty. 
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Clauses  4- 19  give  sixteen  general  or  peooniary  legacies,  aggregating  |182,- 
000,  as  follows  (reoord  27-29): 

Belle  C.  McVay $15,000 

Phillip  T.  Chinn   8,000 

Second  Presbyterian  Church 10,000 

Chas,  R.  Hemphill 15,000 

Home  of  the  Innocents 5,000 

Young  Men*8  Christian  Association lO.COO 

LouiSTille  Presbyterian  Theological  Seminary 10,000 

Polytechnic  Society  of  Kentucky 10,0(0 

•Cloleal  B.  Botto 15,000 

Bodman  Grubbs IS.dOO 

Irrin  Lindenberger 10,(  00 

Anna  Foster 8,roo 

Louisville  Presbyterian  Orphanage  (in  trust) 10,(>00 

Home  for  Inflrm  Colored  People  ( in  trust)  l,f  CO 

Norton  Memorial  Infirmary  (in  trust) 10,000 

'Win.  M.  Botto  (in  trust) 86,000 

Total $182, 000 


Clause  90  gives  to  the  Fidelity  Trust  and  Safety  Vault  Company,  as  trus- 
tee. $6,000  in  trust,  to  pay  the  income  thereof  to  Jane  Ballard  during  her 
life,  with  the  further  provision  that  "at  her  deat^  said  fund  shall  go  to  Mrs. 
Belle  McVay,  Mrs.  Cloteal  Botto  and  the  Louisville  Presbyterian  Theolog- 
ical Seminary,  as  part  of  the  residuum  under  the  2(5th  clause  of  this  will." 

Clauses  21  to  24,  inclusive,  in  exactly  similar  language  to  that  used  in 
tjlause  20,  provide  for  like  trusts  to  the  Fidelity  Trust  and  Safety  Vault  Co. 
in  favor  of  Alex.  McHarry,  Jane  Jackson,  Jemima  Johnson  and  Mary  Co!»* 
telle,  to  pay  them  the  income  upon  $12,000  each  during  their  respective  liv(>b* 
with  the  same  provision  for  the  disposition  of  the  fund  at  their  deaths,  re- 
spectively. 

Claase  26  is  as  foUov^s:  "All  the  balance  of  said  estate  in  possession, 
Teverslon  and  remainder,  including  both  my  own  and  the  estate  which  I 
liav«»  the  right  to  dispose  of  under  the  will  of  my  said  husband,  I  devise  and 
bequeath  to  Mrs.  Belle  McVay,  Mrs.  Cloteal  Botto,  and  the  Louisville  Pres- 
byterian Theological  Seminary,  in  fee  simple  absolute.  In  the  proportions  of 
<nie  eighth  to  Mrs.  Belle  MoVay,  one-eighth  to  Mrs.  Cloteal  Botto,  and  three- 
tomths  to  the  Louisville  Presbyterian  Theological  Seminary." 

Jane  Jackson,  the  cestui  que  trust  under  clause  22,  died  before  the  testa- 
^x.  Alex.  McHarry,  the  cestui  que  trust  under  clause  21,  died  after  the 
teftafcrix,  and  after  the  original  petition  was  filed  in  this  case.  The  other 
-cestui  que  trustent  are  still  alive. 

While  the  legacies  given  to  the  twenty  one  legatees  aggregate  $286,000,  it 
-appears  that  the  net  value  of  the  estate,  after  the  payment  of  debts,  costs, 
-•to.,  will  he  less  than  $160,000.  The  legacies  must,  therefore,  abate.  On 
behalf  of  Mrs.  MoVay  and  the  seminary,  who  may  be  termed  remaindermen 
In  clanns  20  to  24,  Inclusive,  it  is  insisted  that  at  the  death  of  Jane  Jackson 
«iul  the  other  oeatnis  que  trustent,  who  may  be  termed  life  tenants,  the  re* 
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malnder,  after  abatement  od  aooouot  of  the  defloieDoy  in  the  estate,  of  tb» 
funds  wherein  they  toke  a  life  interest  should  go  absolutely  to  Mrs.  MoVay^ 
Mrs.  Cloteal  Botto  and  the  seminary,  in  the  proportions  designated  In  clanse- 
86.  vis.,  one-eighth  to  Mrs.  MoVay,  one-eighth  to  Mrs.  Cloteal  Botto  and 
three-fourths  to  the  seminary. 

On  the  other  hand,  the  other  legatees  insist  that  as  each  life  tenant  dies,, 
the  principal  fund  must  go  to  pay  the  defloiency  in  the  remaining  legacies,, 
including  the  other  trust  funds  under  clauses  20  to  24,  inclusive,  and  that  it 
is  only  after  the  whole  $286,000  of  legacies  are  paid  In  full  that  the  three  re- 
maindermen are  entitled  to  any  part  of  the  funds  held  in  trust  under  those 
clauses.  As  the  estate  is  sulBoient  to  pay  only  about  60  per  cent,  of  th& 
legacies  independent  of  the  sums  named  in  these  five  clauses,  and  onlyabout- 
78  per  cent,  if  those  funds  are  used  to  pay  the  deficiency  in  the  genpral. 
legacies,  it  is  evident  that  if  the  second  contention  is  sustained  the  remain- 
dermen will  toke  nothing  by  virtue  of  these  clauses,  except  in  so  far  as  the 
legacies  directly  to  them  are  increased  by  those  funds  being  used  to  make- 
up the  deficit.  The  question  for  decision  is  the  construction  of  these  five 
clauses,  20  to  24,  inclusive.  The  chancellor  decided  that  Belle  McVay,  Cloteal 
Botto  and  the  Heminary  were  not  entitled  under  the  22d  clause  of  the  will  ta 
tberfund  devised  to  Jane  Jackson  for  life,  and  that  no  fund  should  be  set 
aside  for  distribution  under  that  clause;  that  they  were  not  entitled  under 
the  21st  clause  to  the  fund  devised  to  Alex.  McHarry  for  lifJ,  and  that  the- 
fund  devised  to  him  Is  to  be  treated,  from  the  date  of  his  death,  as  a  part  of 
the  estate  for  general  distribution  among  all  the  legatees  under  the  will  u 
and  that,  at  the  respective  deaths  of  Jane  Ballard,  Jemima  Johnson  and 
Mary  Costello,  the  funds  held  for  their  benefit  should  be  applied,  ratably,  to 
the  payment  in  full  of  all  the  other  legacies,  including  those  of  such  life 
tenant  or  tenants  as  may  be  alive  at  the  date  of  such  death ;  and  after  the 
payment  in  full  of  all  such  legacies,  with  interest,  the  surplus  is  to  pass  as 
residuary  estate  under  the  26th  clause  of  the  will.  As  before  stated,  there 
will  be  no  surplus. 

Mrs.  McVay  and  the  seminary  have  appealed.  Mrs.  Cloteal  Botto  did  not- 
unite  in  the  appeal,  but  by  her  counsel  asks  the  same  construction  which  is 
desired  by  appellants.  The  question  for  decision  is.  in  what  capacity  do 
Mrs.  McYay  and  the  seminary  take  the  remainder  after  the  death  of  the  life 
tenants?  Do  they  take  as  residuary  legatees,  receiving  no  part  of  the  re- 
mainder left  to  them,  or  do  they,  as  remaindermen,  take  the  remainders, 
free  from  the  claims  of  the  other  general  legatees?  The  thanks  of  the  court 
are  due  to  counsel  for  the  manner  in  which  they  have  presented  both  sides 
of  this  question.  With  great  ability  counsel  for  appellants  maintain  the 
proposition  that  Mrs.  Florence  Botto  believed  the  estate  devised  would  pay 
in  full  all  the  legacies  and  leave  a  substantial  residuum,  independently  of  the 
principal  of  the  five  trust  funds,  and  that  the  bequest  of  these  funds  to  the 
three  remaindermen  named  was  intended  to  be  a  gift  thereof  as  a  whole,  in 
addition  to  that  indeterminate,  but  certain,  residuum. 

The  difiSculty  of  the  question  before  us  arises  in  great  part  from  the  fact 
that  the  testatrix  did  not  believe  the  estate  to  be  insufficient  to  pay  the 
legacies  in  full  and  leave  a  residuum,  and,  therefore,  made  no  provision  to 
■how  what  legacies  she  desired   to  abate,  or  the  proportion   in  which   sh» 
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wished  them  to  be  abated.  In  the  event  the  estate  ehonld  prove  Insufilf  lent. 
Her  intention  was  nndoobtedly  that  each  of  the  legatees  should  be  paid  in 
fall.  She  intended  that  there  shonid  be  a  residuum,  and  that  the  n^siduum 
ebould  lie  apportioned  between  the  residuary  legatees  in  the  proportions 
stated.  But  the  estate  was  insuffiolent  to  pay  even  the  general  or  pecuniary 
legacies,  and  the  court  Is,  therefore,  confronted  with  a  condition  which  the 
testatrix  did  not  Consider  at  all. 

The  general  rule  of  construction  In  such  cases  Is  thus  stated  in  Page  on 
Wills,  section  772 :  ''Testator*8  will  does  not,  however,  often  contain  pro- 
▼IsioDs  directing  the  course  in  which  legacies  given  shall  abate,  since  testa- 
tor rarely  contemplates  the  possibility  of  bis  estate  failing  to  pay  his  debts 
and  legacies  in  full.  In  the  absence  of  specific  provisions  in  the  will  the 
law  must  provide  In  what  order  the  different  classes  of  legacies  shall  alxite. 
This  result  is  reached  by  general  rules  which  are  intended  to  express  and 
eoforoe  the  probable  intention  of  the  average  testator.  It  is  another  of  those 
diffloalt  oases  where  the  courts  must  determine  the  intention  of  testator 
upon  a  subject  upon  which  he  never  had  any  intention.  If  testator's  estate 
is  sufficient  to  pay  off  all  his  legacies  and  devises  in  full  after  paying  debts, 
the  legacies  given  in  the  residuary  clauses  abate  first.  No  payment  can  be 
made  to  residuary  legatees  until  all  other  legacies  have  been  paid  in  full. 
*  *  *  The  reason  underlying  this  rule  is  that,  as  testator  bequeaths  in  a 
residuary  clause  only  that  part  of  his  property  left  after  the  payment  of  the 
bequests  and  devises  previously  given,  hi6  Intention  will  be  best  given  effect 
by  using  the  residuum  first  in  paying  testator's  debts.  The  purposes  of  all 
these  rules  is  to  approximate  testator's  intention  as  It  would  probably  ex- 
press itself  If  he  had  been  aware  of  the  actual  relation  of  the  value  of  his 
property  to  the  amount  of  his  debts,  since  it  is  impossible  to  give  literal 
effect  to  the  testator's  intention." 

Now  it  is  contended  for  appellant  that  in  construing  the  word  "residue'' 
or  "balance"  the  opinion  of  the  testator  that  there  would  be  a  balance  is 
sometimes  given  controlling  influence.  The  case  of  Pittman's  Kstate,  182 
Pa.  St.,  855,  is  cited  as  an  illustration.  There  the  testator,  owning  a  185- 
ftcrefarm  and  other  estate,  deviled  to  Pittman  twenty  acres,  to  Johnston 
thirty  acres,  and  to  his  widow  the  "balance"  of  all  his  property.  Unex- 
pected debts  being  proved  against  the  estate,  it  was  contended  that  the  devise 
to  the  widow  was  a  residuary  one,  whereas  the  devise  to  Pittman  and  John- 
itOD  were  specific.  But  it  was  held  that  "the  word  'balance'  left  to  her  the 
eighty-five  acres  of  the  farm,  and  every  article  of  personal  property,  as 
specifically  as  if  enumerated  and  described  at  length.  He  does  not  leave  to 
her  a  balance,  in  the  sense  that  she  was  to  have  what  remained  after  pay- 
ment of  debts  and  legacies.  She  was  to  have  the  balance,  distinct  and 
specific,  after  cutting  off  the  two  fields. " 

So  in  Page  v.  Leapingwell,  18  Ves.,  Jr.,  468,  the  testator  directed  that 
Ultford  Castle  should  be  sold  for  not  less  than  10,000  pounds;  that  7,800 
pounds  should  go  to  various-named  objects,  and  the  "overplus  moneys"  to 
Ann  Pugh  and  T.  H.  Page.  The  castle  brought  only  7,000  pounds,  and  the 
court  held  that  the  gift  of  "overplus  moneys"  was  not  a  mere  residuary 
estato,  but  a  specific  gift  of  the  difference  between  7,800  pounds  and  the 
10,000  pounds  which  the  testator  expected  the  castle  to  bring. 
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It  may  be  said  that  Id  neither  of  these  oases  are  there  used  the  words 
^'residue,"  "residtinni,"  or  "residuary  estate,'.'  which  are  recognized  words 
of  art  having  a  distinct,  legal  meaning.  In  the  Pittman  case,  moreover* 
there  was  presented  the  question  of  abating  the  provision  which  the  testator 
bad  made  for  his  widow  in  favor  of  comparative  strangers.  It  is  contended, 
also,  that  the  construction  given  by  the  chancellor  compels  the  rejection  as 
surplusage  of  the  words  "at  her  death  said  fund  shall  go -to  Mrs.  Belle  Mo- 
Yay,  Mrs.  Gloteal  Botto  and  the  Louisville  Presbyterian  Theological  Semi- 
nary, as  part  of  the  residuum  under  the  26th  clause  of  this  will,"  because, 
without  that  language,  five  times  repeated  in  clauses  20  to  24,  inclusive,  the 
remainder  would  have  been  undisposed  of  except  by  the  residuary  clause, 
but  would  be  effectually  disposed  of  by  that  clause,  the  legatees  thereunder 
taking  such  part  as  might  not  be  required  for  the  payment  of  other  legacies: 
that  each  clause,  each  paragraph  and  each  word  in  the  will  should,  if  posf^i- 
ble,  be  given  some  effect  (Sneed  v.  Beardon,  1  A.  K.  Mar.,  217;  Churchill  v. 
Keamer,  8  Bush,  260);  that  the  use  of  the  same  language  five  times,  in  five 
distinct  clauses,  indicates  conclusively  that  they  were  expressive  of  some  in- 
tention on  the  part  of  the  testatrix  other  than  that  expressed  in  the  residuary 
clause.  It  is  further  urged  that  the  funds  in  which  lile  estates  were  given 
in  the  five  clauses  (20  to  24.  inclusive)  weie  specific  sums  set  aside,  separate 
and  distinct  from  her  other  estate,  and  held  by  a  trustee,  with  the  direction 
that  at  the  death  of  the  life  tenants  "said  fund  shall  go  tn  Mrs.  Belles  Mc- 
Vay,  Mrs.  Cloteal  Botto  and  the  Louisville  Presbyterian  Theological  Semi- 
nary, as  part  of  the  residuum  under  the  26th  clause  of  this  will;"  that  with- 
out the  limiting  clause,  "as  part  of  the  residuum,"  this  would  constitute  a 
clear  and  unqualified  gift  of  the  principal  funds  as  a  whole  to  the  parties 
named;  that  this  manifests  an  intention  that  those  persons  shall  have  those 
particular  funds,  as  definite,  separated  and  identified  parts  of  the  estate,  and, 
therefore,  thequalifying  clause,  "aspartof  the  residuum,"  must  be  construed 
as  a  reft^rence  to  the  26th  clause  for  the  purpose  merely  of  ascertaining  the  pro- 
portions in  which  the  legatees  are  to  take;  and  further,  that  when  in  the  resid- 
uary clause  she  disposed  of  "all  the  balance  of  said  estate,"  she  obviously 
meant  the  balance  left  after  paying  in  full  the  legacies  before  provided  for, 
including  the  $54,000  of  trust  funds.  And  it  is  further  urged  that,  whereas 
she  had  given  general  legacies  to  the  Christian  Association,  to  the  Polytech- 
nic Society,  to  the  Presbyterian  Orphanage,  to  the  Norton  Infirmary,  to  the 
Second  Presbyterian  Church,  and  to  the  appellant  seminary,  of  like  amounts 
in  the  preceding  clauses  of  her  will,  the  appropriation  of  the  greater  portion 
of  these  trust  funds  to  the  seminary  showed  a  desire  upon  her  part  to  make 
the  seminary  a  favored  legatee;  and  it  is  unreasonable  to  conclude  that,  in 
the  event  of  a  deficiency  of  the  estate,  she  intended  to  apply  the  whole  of  tfae 
trust  funds,  which  formed  the  distinguishing  mark  of  her  favor,  to  making 
the  less  favored  legatees  equal  with  the  one  which  she  evidently  Intended  to 
make  superior. 

The  answer  to  many  of  these  contentions  is  to  be  found  in  the  fact  that 
the  will  was  drawn  by  a  person  skilled  in  such  labors,  and  familiar  with 
legal  nomenclature;  that  technical  terms  are  used,  presumably  with  knowl- 
edge on  the  part  of  the  testatrix  and  her  advisers  of  the  effect  given  to  snoh 
language  by  the  general  rules  of  oonstruotion,  in  the  event  there  should 
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prove  to  be  a  deflciency  of  the  estate.  It  is  quite  possible,  it  is,  in  faot, 
probable,  that  if  she  had  kDOWD  of  the  defioleDcj  she  mifzht  have  out  out 
entirely  a  number  of  the  general  or  pecuniary  legatees.  But  she  provided 
for  all  of  the  legatees  in  language  which  indicates  an  equal  desire  that  each 
should  have  in  full  the  legacy  specified.  So  far  as  the  general  legacies  are  con- 
«praed  they  must  be  placed  upon  the  same  footing,  and  share  ratably  in  the 
efitate. 

Sbe  provides  a  residuary  clause  that  disposes  of  what  is  left  after  pay- 
ment of  the  general  legacies.  If  nothing  is  left,  nothing  is  thereby  disposed 
of.  We  are  bound  to  presume  that  she  knew  thip.  In  the  five  clauses  under 
•coDsideration  she  provides  that  the  residuary  legatees  are  to  take  the  re-  ' 
maiaders  '*as  part  of  the  residuum.'*  It  is  of  no  use  to  speculate  upon  what 
she  would  have  intended  had  she  contemplated  the  deficiency  which  con- 
froDtfi  the  court.  She  had  no  intention  about  it.  Sbe  did  not  consider  the 
coDtingenoy.  We  must  construe  what  she  said,  and  we  must  construe  it  in 
the  light  of  the  recognized  rules  of  construction,  and  not  by  speculation  as 
to  what  she  would  have  intended  had  she  foreseen  the  present  situalion. 
What  she  said  was  that  these  funds  should  go  as  part  of  the  residuum.  She 
ntd  further,  they  should  go  under  the  S6th  clause  of  the  will.  If  they  go 
uoder  the  26th  clause  of  the  will,  they  go  as  resldum,  and  only  after  ])ay- 
nent  in  full  of  the  general  legacies.  This  was  not  a  mere  reference  to  that 
elaiise  to  fix  the  proportions  in  which  the  legatees  were  to  take.  Such  a 
QODStmotion  involves  the  absolute  rejection  of  the  last  phrase,  '*under  ihe 
^(h  clause  of  this  will."  We  must  assume  that  if  her  inleotion  had  been 
merely  to  fix  the  proportions,  sbe  would  have  used  language  which  would 
obviously  have  indioated  such  intention.  These  words  are  in  the  will :  "And 
DO  word  is  to  be  rejected  unless  there  can  not  be  a  rational  construction 
given  to  the  instrument  with  the  words  as  they  are  found."  (Churchill  v. 
fieamer,  8  Bush,  T60;  Ghilders  v.  Logan,  28  Ey.  Law  Rep.,  — .) 

Nor  is  there  anything  to  indicate  a  different  intention  as  to  the  disposition 
of  these  trust  funds  when  they  become  part  of  the  residuum  from  that  ex- 
pressed in  the  80th  clause,  where  the  testatrix  provides  for  the  mode  of 
liividing  the  residuum ;  or  from  that  of  the  82d  clause,  where  she  provides  for 
the  oontingenoy  of  the  natural  persons  named  in  the  26th  clause  dying, 
ivitbout  leaving  descendants.  The  authorities  which  bear  upon  this  ques- 
tion are  few,  and  not  all  of  those  cited  shed  light  upon  the  question. 

In  NickersoD  v.  Bragg.  21  R.  I.,  2fi6,  the  testator,  after  making  certain 
legacies,  provided :  "If  any  of  the  persons  named  above  in  this  seventh  item 
i»  not  living  at  the  time  of  the  settlement  of  my  estate,  then  the  share  of 
that  person  or  persons  shall  be  placed  with  the  remainder  of  my  estate." 

Two  legatees  had  died.  There  was  a  deficiency  of  funds.  The  court,  con- 
struing the  will,  said :  "We  see  no  reason  to  infer  that  these  legacies  were  to 
be  taken  out  of  the  general  rule  and  made  specific  gifts  to  the  remainder- 
men. The  gift  of  a  residue  is  subject  to  the  precedent  claims  upon  the 
estate.  It  is  a  gift  of  what  remains  after  the  debts  and  legacies  are  paid. 
(Tomlinson  V.  Bury,  146  Mass.,  846;  Derby  v.  Derby.  4  R.  L,410.)  The 
amonnt,  therefore,  of  the  lapsed  legacies  will  go  to  the  fund  for  the  general 
peeaniaxy  legatees." 


250      LOUIS.  SEM.  &0.  y.  f.  t.  &  s.  v.  oo.,  ex'ob,  &0. 

The  various  oases  wbiob  arose  in  New  York  over  the  will  of  Mary  HopetoD 
Drake  are  muoh  relied  on  by  oouDsel  for  appellant.  Tbe  will  was  five  times 
ooDstrued  by  various  courts.  It  disposed  of  a  very  large  estate,  and  con- 
tained many  apparently  oonflicting  provisions.  Tbe  ezeoutoz  became  a  de- 
faulter and  absconded.  Tbe  estate  proved  insufficient  to  pay  all  the  Bum» 
bequeathed.  One  of  tbe  questions  decided  was  upon  tbe  construction  of  a 
provision  that  upon  the  death  of  the  life  tenant  of  certain  property  be- 
queathed in  trust  the  property  was  "to  fall  into  and  be  disposed  of  as  part 
of  my  residuary  estate."  Said  Judge  Van  Brunt,  in  bis  opinion  in  one  of 
tbe  cases  (66  Hun.,  31S) :  **The  question  necessarily  presented  here  is,  what 
residuary  estate  did  the  testatrix  intend?  There  seems  to  be  in  this  will 
three  residuary  estates.  The  first  one  mentioned  is  in  the  7th  clause;  tbe 
next  one  is  in  tbe  comniencement  of  the  8tb  clause,  and  in  tbe  same  clause, 
at  the  end  thereof,  we  find  the  final  residuary  clause." 

The  cases  are  too  long  and  complicated  to  be  here  discussed  with  any  de- 
gree of  particularity.  There  are  some  expressions  used  in  tbe  various  opin- 
ions which  seem  to  favor  appellee's  contention.  But  it  is  sufficient  to  say 
that,  under  the  language  used  in  that  will,  and  by  arguments  drawn  from 
its  various  provisions  as  to  the  probable  intention  of  the  testatrix,  the  various 
courts  which  construed  it  reached  a  conclusion  which,  on  the  whole,  favora 
thH  contention  of  appellant  here,  and  held  that  the  remainder  which  was 
directed  to  "form  part  of  my  residuary  estate"  was  a  gift  of  the  remainder  to 
four  infants  named  in  tbe  latter  portion  of  tbe  8tb  clause  as  "residuary 
legatees."  Said  tbe  New  York  Court  of  Appeals,  through  Judge  Peckham  : 
"We  can  not  say,  as  a  matter  of  law,  that  testators  always  mean  precisely 
and  definitely  the  same  thing  when  they  use  tbe  same  expression  in  different 
parts  of  their  wills.  It  is  a  good  rule  to  say  that  generally  they  do.  It  is 
always,  however,  a  question  if  intention,  and  that  intention  the  context  or 
the  facts  surrounding  tbe  subject  may  show  to  be  different  in  different  places* 
although  tbe  same  expression  may  be  used  in  l)Otb." 

Some  of  the  arguments,  by  means  of  which  the  New  York  court  reached 
its  conclusion,  find  no  basis  in  the  case  before  us.  The  reasons  there  given 
for  tbe  decision  do  not  here  exist,  and  in  view  of  tbe  peculiar  circumstances 
of  these  cases  we  do  not  regard  them  as  authority  for  us  to  depart  from  tbe 
genera]  rule  of  construction  in  such  cases. 

In  the  case  of  Porter  v.  Howe,  ITS  Mass.,  621.  the  decision  merely  illus- 
trates tbe  general  principle  that  reF>iduary  estate  is  the  residue  which  re- 
mains after  tbe  payment  of  tbe  general  legacies.  An  annuity  was  given  by 
one  clause  of  the  will  for  life.  'There  was  a  residuary  clause,  by  which  tbe 
remainder  of  the  estate  was  to  be  distributed  to  two  charities.  The  estate 
was  insufficient  to  pay  the  general  legacies.  The  court  held  that  tbe  gift  to 
thH  residuary  legatees  was  only  of  such  part  of  the  estate,  if  any,  as  remained 
after  the  payment  of  all  the  previous  legacies  in  full,  and  that  the  fund  re- 
t^iined  for  the  payment  of  the  annuitant  was  to  be  used,  upon  her  death,  to- 
mal^e  up  the  deficiency.  These  are  all  tbe  American  cases  relied  on.  Sonie 
Enftflisb  cases  cited  seem  to  have  more  or  less  application,  though  none  of 
them  is  directly  In  point. 

In  Farmer  v.  Mills.  4  Russ..  86,  relied  upon  by  both  sides,  annuities  were 
given,  to  be  reFpectively  secured  by  investment  of  sufT^cient  principal  funds^ 
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witti  A  dlreotioD  that  '*aB  the  aDnaltaotfi  should  die,  the  sumg  by  whlcj)  the 
annuities  were  eeoured  should  sink  Into  and  heoome  a  part  of  the  residue  of 
.his- estate."  Tbe^feeidue  of  the  estate  was  then  devised  to  certain-named 
ppnons.  By  a  codicil  it  was  directed  that  in  case  there  was  not  suflScient 
property  to  produce  interest  sufSoient  to  pay  the  annuities,  "an  equal  de- 
duetion  be  made  from  each  annuity,  ratably,  according  to  its  amount. ' '' 
The  estate  proved  inadequate,  and  the  court  held  that  on  the  death  of  an 
annuitant  the  principal  did  not  go  to  increase  the  other  annuities  to  the 
amount  specified  in  the  will,  but  went  direct  to  the  residuary  legatees,  be- 
cause the  codicil  showed  that  the  annuitant  who  received  a  reduced  annuity 
reoeived  all  the  testator  intended  he  should  receive  in  case  of  deficiency,  and 
the  principal  sum  which  produced  his  annuity  went  to  the  residue,  as  it 
would  have  done  if  the  property  had  been  adequate  to  produce  the  sums  given 
bj  the  original  will.  The  court  said  :  *'If  the  case  had  rested  upon  the  will^ 
the  residuary  legatees  could  have  taken  no  benefit  until  the  annuities  were 
folly  provided  for." 

lo  re  Lyne's  Estate,  8  L.  B.  Bq.,  482,  also  cited  by  both  parties,  the  testa- 
tor made  several  general  bequests,  and  gave  to  trustees  1,000  pounds,  to  be 
held  for  the  benefit  of  Sarah  Sands  during  life,  and  at  her  death,  if  childless^ 
to  "fall  into  and  become  part  of  his  residuary  estate."  The  '"residue"  waa 
deTiged  to  named  persons.  By  a  codicil  it  was  provided  that  if  the  estate 
xhduld  be  insufficient  to  pay  all  the  legacies  in  full,  such  legacies  should 
aljate  proportionately.  The  estate  was  insuflScient,  the  thou  sand  pound 
l*Taoy  was  abated  to  S98  pounds,  the  life  tenant  died,  and  it  was  held  that 
thufund  must  be  paid  to  the  legatees  whose  legacies  had  abated,  to  the  ex- 
clusion of  the  residuary  legatees. 

It  will  be  observed  that  in  both  of  the  English  cases  we  have  referred  to 
tbn  testator  by  his  codicil  showed  that  he  contemplated  and  provided  for  the 
contingency  of  a  deficit  in  the  estate.  In  the  one  case  this  provision  waa 
held  to  alter  the  rule  which  would  have  applied  had  the  provision  for  a  de- 
ficit not  been  made,  and  to  give  effect  to  the  will  as  if  it  had  given  the  re- 
duced sums  specifically  to  the  general  legatees.  In  the  Lyne  case,  however,. 
tbi*  codicil  providing  for  the  case  of  a  deficit  was  apparently  held  to  merely 
emphasize  the  general  rule.  The  court  there  said :  "In  this  case  the  language 
of  the  testator,  that  the  sum  of  1,000  pound4  and  all  securities  for  the  same» 
^hnll  fall  into  and  become  part  of  his  residuary  estate,  would  be  plain  enough 
If  there  bad  been  any  residue;  but  there  being  none,  it  is  not  so  plain.  The 
words  of  the  codicil  simply  amount  to  this,  that  if  the  estate  should  be  de- 
fiiMfOt,  there  should  be  perfect  equality  amongst  all  the  pecuniary  legatees. 
He  oontemplated  the  exclusion  of  the  residuary  legatees  altogether  where  he 
aalil  in  case  his  moneys  or  securities  for  them  at  the  time  of  his  decease 
fihould  be  insufficient  for  the  payment  of  the  legacies,  they  should  abate 
prf>portionate]y.  The  testator  has  excluded  the  residuary  legatees  from 
taking  anything  until  there  should  be  a  residue,  and  there  being  no  residue 
nntii  the  legacies  have  been  paid  in  full,  this  fund  belongs  to  those  whose 
Wncies  have^been  abated.  Upon  the  whole,  I  think  that  this  fund  must  go 
amongst  the.  lAgatees  proportionately. ' ' 

^hile  apparently  in  conflict,  both  cases  seem  to  support  the  contention  of 
Appellee  in  the  case  now  being  considered.    Nor  are  we  able  to  see  such  a 


252       LOUIS.  SEM.  ftO.  v.  F.  T.  ft  S.  V.  00. «  EX'OB,  &0. 

distjnotion  between  the  setting  apart  of  a  fund,  with  a  gift  of  the  Inoonce 
thereof  for  life,  and  the  gift  of  an  annnlty,  with  a  provision  for  setting  apart 
and  investing  a  fund  suflSoient  to  produce  it,  as  should  make  any  difference 
In  the  rule  of  oonstrnctlon  to  be  applied. 

In  re  Tootal's  Estote,  9  L.  R.,  Chy.  Dlv.,  688,  the  testatrix  gave  sevpral 
life  annuities,  and  directed  the  trustees  to  **8et  apart  In  their  names  suffi- 
cient funds  to  answer  the  said  respective  annuities.*'  She  nave  the  residue 
of  her  estate,  "including  the  funds  set  apart  to  answer  the  said  annuitlpfl 
(with  one  exception),  when  and  so  soon  as  such  annuities  shall  respectively 
cease,"  to  her  brother,  his  heirs,  etc.,  absolutely.  The  estate  was  insi  fii- 
clent;  the  sum  set  apart  to  raise  M.  R.  Tootal's  annuity  of  50  pounds  |M-r 
annum  was  only  218  pounds,  8  shillings  and  2  pence.  He  died  six  years 
after  the  testatrix,  with  arrears  unpaidjon  his  annuity  exceeding  the  amount 
set  apart  to  secure  it.  The  residuary  legatee  claimed  the  principal  fund  ns 
residuary,  and  M.  R.  Tootal's  personal  representative  claimed  that  it  should 
be  applied  to  pay  the  unpaid  arrears  of  the  annuity.  Ylce-Ghancellor  Baron 
held  the  residuary  legatee  was  entitled  to  the  fund,  as  it  was  a  specific  pi  ft 
of  the  fund  set  apart  to  answer  the  annuity,  saying  that  ''a  gift  is  not  less 
specific  because  it  is  mixed  up  in  the  residue."  On  appeal  bis  judgment 
was  reversed,  and  it  was  held  that  the  principal  roust  be  applied  to  pay  ihe 
arrears.  It  will  be  observed  that  in  the  opinion  of  James,  L.  J.,  no  distinc- 
tion in  principle  is  recognized  between  a  claim  for  arrears  of  an  annuity  and 
a  claim  of  a  general  legatee,'  as  against  the  residuary  legatee,  though  a  differ- 
ence in  priority  may  exist  between  the  claim  for  arrears  and  the  general 
legacy.  Said  the  court:  "A  pecuniary  legatee  or  an  annuitant  must  be  paid 
in  preference  to  the  residuary  legatee,  who  can  take  nothing  till  all  the  lega- 
tees and  annuitants  have  been  paid  in  full.  It  is  true  that  a  gift  may  be  so 
worded  as  to  make  the  annuitant  tenant  for  life  of  a  fund,  the  corpus  belnic 
given  over  on  his  decease;  but  it  is  impossible  to  put  such  a  oonstmotloD  od 
a  gift  of  the  residue,"  'including  the  fund  set  apart  to  answer  the  annuity.  * 
To  say  that  what  is  included  in  the  residue  is  something  else  than  residue  is 
contradicting  the  plain  terms  of  the  will.  The  residuary  legatee  is  entitled 
to  nothing  till  the  annuitants  have  been  paid  in  full." 

In  the  opinion  of  Melllsh,  L.  J.,  it  was  said:  "The  only  question  la 
whether,  on  the  death  of  the  annuitant,  the  funds  set  apart  for  securlnfc 
their  annuities  fall  into  the  residue,  or  are  given  to  the  residuary  legatee  as 
pecuniary  legacies.  The  testatrix  says  plainly  that  they  are  included  in  the 
residue." 

In  principle  this  case  seems  plainly  to  support  appellee's  contention. 

In  Arnold  v.  Arnold,  8  Eng.  Chy.,  41,  testator  provided  that  three  legatees 
-should  each  enjoy  during  life  the  Interest  of  800  pounds,  the  principal  to  de- 
volve eventually  to  his  residuary  legatees;  by  another  clause  the  whole  of 
his  remaining  property  to  be  divided  into  three  equal  parts,  to  three  named 
persons.  The  estate  was  insufficient,  the  800-pound  life  estates  were  propor- 
tionately abated,  one  of  the  life  tenants  died,  and  it  was  held  that  the  rar- 
-viving  annuitants  were  entitled  to  have  the  deficiencies  in  their  annuities 
satisfied  out  of  the  released  fund,  and  that,  subject  thereto,  that  fund  fell 
Into  the  residue.  The  court  said:  "The  words  used  by  the  testator  in  the 
<li8posltlon  of  the  capital  sums,  vis.,  'the  principal  to  devolve  eveniQally  U> 
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rar  resldDary  leftatees, '  are  not  ezpreaslons  likely  to  be  used  by  any  one  wbo 
nwvDt  to  give  a  legacy  to  any  particalar  person.  The  word  'devolve'  es- 
pecially Is  an  apt  expression  If  be  meant  tbat  tbe  capital  sbould  fall  into  tbe 
midoe,  but  It  is  a  term  not  properly  applicable  to  a  gift  to  particular  lega-  ' 
tfe!L  •  •  •  The  inference  is,  therefore,  tbat  be  intended  tbis  sum  of  f<0O 
pnnnds  to  become  part  of  bis  residuary  estate,  and  tbat  tbe  same  persons, 
\rho<»ver  they  might  be.  wbo  took  tbe  residue,  should  take  tbis  sum  as  part 
(if  bis  general  estate. ' ' 

After  a  careful  consideration  of  all  tbe  authorities,  we  are  sotisfled  that 
The  proper  construction  of  tbe  language  used  in  the  will  under  consideratioi^ 
!>:  tbat  tbe  trust  funds  were  to  become  a  part  of  tbe  residuary,  and  to  go- 
under  the  26th  clause  of  the  will  to  tbe  three  legatees  therein  named,  and 
under  that  clause  those  legatees  can  take  nothing  until  tbe  general  or  pecuni- 
ary legacies  are  first  paid  in  full.  Tbis  we  think  undoubtedly  the  genera) 
mle,  and  there  is  no  such  manifest  contrary  intention  expressed  by  the  tes^ 
tatrtx  as  to  prevent  its  application. 

Tbe  judgment  is  afSrnied. 

Whole  court  sitting. 


MANN  V.  MOORE,  &c. 

(Filed  May  20,  1902— Not  to  be  reported.) 

Contributory  nejcligence— Appellant,  who  had  been  for  more  than  pIx 
moottaR  a  warehouseman  in  appellee's  warehouse,  using  a  stairway  con- 
»taot]j  in  the  transaction  of  bis  business,  brought  tbis  action  to  recover 
damages  for  injuries  sustained  in  falling  down  tbe  stairway.  Held— Tbat 
appellant  is  precluded  by  his  own  contributory  negligence  from  reooveHng 
damaRes,  as  he  was  familiar  with  the  construction  of  the  stairway  and 
failed  to  exercise  proper  precaution  for  his  own  safety. 

Nat.  W.  Halstead,  Morgan  Yewell  and  John  D.  Wicklifie  fpr  appellanl. 

John  S.  Eelley  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

Tbe  appellant.  Mann,  brought  tbis  action  to  recover  for  damages  sustained 
bj  reason  of  injuries  received  in  falling  down  a  stairway  on  tbe  premises  of 
appellees,  while  appellant  was  in  the  employ  of  appellees.  The  ground  upon 
which  recovery  is  sought  is  that  appellees  were  negligent  in  constructing 
tbe  stairway  which  was  to  be  used  by  appellant  in  the  discharge  of  his  duties 
M  warehouseman  in  appellee's  bonded  warehouse.  The  defense  is  a  denial  of 
negllgenoe  and  a  plea  of  contributory  negligence,  that  is,  that  appellant 
conkinaed  in  tbe  employ  of  appellees  and  used  tbe  stairway  dally  for  u 
long  period  of  time  before  the  injury  and  knew  their  condition,  and  yet 
iMe  DO  complaint,  and  that  knowing  their  condition,  failed  to  guard  against 
iHm apparent  defects  therein,  and  was  thereby  injured.  Contributory  neglj- 
r^nee  was  denied.  There  were  two  trials  before  a  jury.  On  the  first  the  re 
^vnsno  Terdict,  tbe  jury  failing  to  agree;  on  the  last  there  was  a  verdict  for 
defdDdants  and  after  appellants*  motion  for  new  trial  had  been  overruled  be 
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prosecutes  this  appeal.  The  faotB  as  detailed  by  appellant  himself  are :  That 
be  was  employed  by  appellees  as  warehouseman  in  appellees'  distilling  bust- 
Dess,  and  his  duties  were  to  attend  to  the  whisky  in  the  warehouses,  look  for 
leaks,  plaoe  the  barrels  in  place,  take  them  out  for  shipment  and  sale,  attend 
to  the  payment  of  the  f^overnment. taxes  due  thereon,  and  in  the  absence  of 
appellee  Moore,  had  general  supervision  of  the  whole  plant;  could  do  any- 
thing necessary  to  be  done  about  the  business.  On  the  day  of  the  injury  ap- 
pellee Moore  was  absent  from  the  distillery  and  appellant  was  in  charge, 
and  was  engaged  on  the  second  floor  of  the  warehouse  looking  for  leakfl  in 
the  barrels,  when  there  was  a  call  at  the  telephone,  which  was  in  the  ofQce 
room  on  the  first  floor  of  the  warehouse  in  which  appellant  was  at  work. 
There  being  no  one  in  the  olBce,  the  telephone  bell  was  rung  a  second  nnd 
third  time.  Appellant  hearing  the  repeated  calls  started  down  toansvpr, 
going  in  somewhat  of  a  hurry,  and  slipped  on  the  stairway  and  fell  to  the 
bottom.  In  the  fall  appellant's  leg  was  broken  and  he  was  severely  and 
painfully  injured.  This  injury  occurred  on  November  1,  1897,  and  appellant 
hnd  been  engaged  since  November,  1806,  with  appellees. 

This  warehouse  was  built  in  1896,  and  the  stairway  was  put  in  in  the 
spring  of  1897.  Appellant  had  assisted  in  ricking  the  whisky  in  this  ware- 
house, some  2,200  barrels,  and  had  inspected  it  regularly,  as  his  duties  re- 
quired him  to  do,  up  to  the  day  he  fell.  It  is  shown  that  the  steps  of  the 
stairway  are  of  seven  and  one-half  inch  plank  and  are  so  placed  as  to  leave 
four  and  one-half  inches  projection  on  which  the  foot  in  coming  down  the 
etalrs  may  stand,  and  that  these  steps  are  not  level,  but^  slant  forward,  so 
that  in  going  down  the  toe  is  lower  than  the  heel  of  the  foot.  The  story  Is 
ten  feet  high,  and  the  stringers  on  which  the  steps  are  nailed  are  eleven  f<*et 
long.  The  hall,  or  aisle,  in  which  this  stair  is  built  is  but  six  feet  wide. 
So  it  is  apparent  that  the  stair  Is  very  steep,  about  as  steep  as  an  ordinary 
ladder  would  be  set  to  go  up  to  the  second  story,  yet  so  constructed  as  to 
invite  a  person  down  like  on  a  stairway,  rather  than  like  coming  down  a 
laider. 

This  is  the  condition  the  stairway  was  built  and  had  been  so  used  by  ap- 
pellant and  appellee  Moore,  and  all  others,  for  more  than  six  months  before 
appellant  fell,  on  November  1.  In  fact  there  was  no  other  way  to  get  up  t-o 
the  second  story  except  on  this  stairway.  This  is  the  stat-ement  of  appel- 
lant himself,  and  while  there  is  a  slight  dlfferenoe  in  the  testimony,  there  is 
no  substantial  disagreement  as  to  the  construction  of  the  stairway,  nor  as  to 
the  length  of  time  it  had  been  built,  nor  as  to  how  long  and  how  often  ap- 
pellant had  used  it.  At  the  conclusion  of  appellant's  testimony  appellees 
asked  the  court  to  give  a  peremptory  instruction  to  And  for  defendants.  This 
the  court  refused.  At  the  conclusion  of  all  the  testimony  the  court,  among 
others,  gave  to  the  jaiy  instruction  4a,  as  follows:  "The  court  instructs  the 
Jury  that  it  was  the  duty  of  the  plaintiff  to  exercise  reasonable  care  to  pro- 
tect himself  from  dangers  ordinarily  incident  to  his  employment  as  ware- 
houseman, and  if  they  believe  from  the  evidence  that  plaintiff  knew,  or  by 
ordinary  care  could  have  known,  that  said  steps  in  defendants'  warehouse 
were  steep  or  otherwise  dangerous,  or  that  there  was  danger  in  falling  in 
the  use  of  said  steps,  and  yet,  while  possessing  said  knowledge  or  means  of 
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kaowMoe,  entered  upon  the  performanoe  of  his  duties  as  warehousemaD  in 
«ld  warehouse,  and  while  so  engaged  was  injured,  then  the  law  is  for  the 
^efbndant." 

There  is  in  the  record  no  exception  to  this  instruction.  In  our  opinion, 
in  view  of  the  testimony  of  appellant,  this  instruction  was  in  its  nature  per- 
«mptoi7,  and  the  yerdiot  of  the  jury  was  necessarily  for  defendant.  So  the 
queition  is  presented,  was  there  error  in  instructing  the  jury  peremptorily 
to  find  for  defendants  at  the  close  of  the  case?  We  are  of  opinion  there  was 
not.  Indeed  the  testimony  of  appellant  himself  shows  that  he  knew,  or  by 
any  kind  of  oare  or  observation  could  have  known,  of  the  condition  of  this 
stair.  He  used  it  almost  daily  for  aboul^  six  months,  in  fact  since  it  was 
built  and  oftener  than  any  other  person.  If  the  steps  were  so  steep  as  to  be 
dangerous,  appellant  must  have  discovered  this  fact  in  six  months'  constant 
use.  If  the  steps  are  so  dangerous  as  to  make  appellees  liable  for  injury,  the 
appellant  was  guilty  of  the  same  degree  of  negligence  in  not  making  the 
disoorery  in  six  months'  use.  But  it  is  said  that  the  urgent  call  at  the  tele- 
phone required  appellant  to  hasten,  and  for  the  time  to  forget  the  dangerous 
steps. 

We  do  not  think  that  an  ordinary  call  at  the  talephone  is  such  emergency 
as  will  excuse  a  lack  of  care  for  one's  own  safety.  A  telephone  call  is  no 
more  than  an  ordinary  call  by  one  person  to  another  to  come  for  the  purpose 
of  ooDTersation.  There  was  no  emergency  shown  in  the  call,  and  if  there 
bad  been  appellant  had  no  notice  of  such  emergency.  He  only  heard  the 
telepbone  bell  ring.  In  this  view  of  the  case  it  becomes  unnecessary  to  dis- 
€Qss  the  question  of  the  amended  petition  making;  the  insurance  company  a 
psrty.  The  peremptory  instruction  should  have  been  given  at  the  close  of 
appellant's  evidence,  and  as  there  could  be  no  recovery  direct  against  the 
iosorance  company  by  appellant,  there  was  no  error  in  refusing  the  amend- 
ment. 
Tbsre  appears  no  error  in  the  Judgment  and  the  same  is  affirmed. 
Whole  court  sitting. 


SHOT  WELL  V.  COMMONWEALTH.  . 
(Filed  May  31,  1900-Not  to  be  reported.) 

1.  Criminal  law— Homicide— The  proof  sustains  the  verdict  and  judgment 
o(  ooDvictiou  and  sentence  for  life  of  appellant  for  murder. 

^.  Evidence— Res  gestsB— Declarations  of  person  immediately  after  belrg 
shot  is  part  of  the  res  gestae.  Declaration  of  an  accomplice  in  the  presence 
of  the  accused  as  to  the  manner  of  killing  is  competent;  also  statement  of 
aecQsed  as  to  his  intention  in  shooting  was  competent. 

James  Sparks  for  appellant. 

J.  N.  Sharp,  G.  J.  Pratt  and  MoKenaie  Todd  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Paris  Shotwell,  was  indicted  and  convicted  of  the  murder  of 
Hiiam  Baker,  and  sentenced  to  the  penitentiary  for  life.  The  facts  shown 
bj  the  evidence  are  as  follows:  The  deceased.  Baker,  in  company  with  Joel 
Mitebell  and  Quinoy  Moore,  was  in  Corbin,  Ey.,  and  started  to  go  home  in 
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Knox  county  about  dusk.  As  they  went  along  the  street  they  were  loakSn^ 
some  noise,  and  one  of  them  shot  his  pistol  into  the  sronnd.  Whan  they  got 
opposite  the  house  at  which  Mrs.  Hartford  lived  some  words  passed  and  a 
shot  was  fired  from  the  street,  which  struck  a  pillar  of  the  poroh.  Thoroa» 
Hartford  was  standing  on  the  poroh  and  ran  out  to  the  gate;  there  he  wa» 
Joined  by  George  Hartford,  who  came  out  of  the  adjoining  lot«  and  they 
began  shooting  down  the  street  at  the  three  men  who  had  passed.  Mitchell, 
who,  it  seems,  had  fired  the  shot,  shot  back  at  them  and  then  ran  and  waa 
pursued  by  Thomas  Hartford,  who  rao  after  him  until  he  crossed  the  bridge 
anil  got  into  Knox  county.  George  Hartford  overtook  the  deceased.  Baker, 
who  did  not  run  away  with  Mitchell,  and  brought  him  back  up  the  street. 
Here  the  defendant,  Paris  Shotwell,  came  up  to  them.  Hartford  said  ta 
him  :  "He  has  got  a  gun  on  him."  Baker  put  his  band  on  the  fence  and 
saiil :  "Boys,  you  don't  want  to  take  me  to  the  calaboose,  for  I  haven't  done- 
any thing."  Hartford  answered:  "1  will  let  you  know  that  I  am  an  officer, 
and  you  have  got  to  go  where  I  say."  Baker  replied  :  "I  am  not' going,  for 
I  haven't  done  anything  at  all."  Hartford  then,  according  to  the  testimony 
for  the  Commonwealth,  said  to  Shotwell :  "Shoot  him;  shoot  him;  shoot  bia 
damned  heart  out;"  and  Shotwell  shotbim  In  rapid  succession  three  times. 
Baker  fell  back  against  the  fence  and  said  :  "lam  shot  all  to  pieces,  for  noth- 
ins  that  I  have  done  to  be  killed  for." 

The  testimony  for  the  defense  is  that  Baker  drew  his  pistol,  and  was  aim- 
ing to  kill  Shotwell  when  Shotwell  drew  his  pistol  and  fired  the  fatal  shots* 
But  several  wholly  disinterested  witnesses  who  saw  the  occurrence  testified 
to  the  facts  as  above  stated  for  the  Commonwealth,  and  their  testimony  ia 
confirmed  by  a  number  of  circumstances.  Hartford  denied  professing  to  be 
an  officer,  but  this,  too,  is  pretty  clearly  established.  Baker  had  submitted  to 
arrest.  Hartford  had  him  by  the  arm.  Shotwell  was  right  by  him.  They 
bad  him  in  custody.  He  had  made  no  attempt  to  shoot  Hartford,  though 
alone  when  he  came  up  to  him  and  arrested  him.  After  all  this  it  is  bard 
to  Fee  that  there  could  have  been  any  necessity  for  shooting  him  after  he  waa 
in  custody  and  both  of  them  had  hold  of  him,  and  this  is  confirmed  by  the 
subsequent  conduct  of  Hartford  and  Shotwell.  As  the  two  Hartfords  came 
out  to  the  gate  and  began  shooting  one  of  them  said  :  "Kill  him  ;  kill  him ; 
don't  let  hlni  get  away."  This  proof  was  competent  against  Shotwell,  al- 
though not  then  present,  as  it  was  part  of  the  res  gestae  and  served  to  illus- 
trate the  purposes  of  the  parties  and  their  frame  of  mind  in  the  pursuit  of 
thH  men.  No  proof  that  Baker  was  leaning  against  the  fence  when  shot  and 
fell  back  on  it  saying,  "I  am  shot  all  to  pieces,  for  nothing  that  I  have  done 
to  lie  killed  for,"  was  also  competent  as  res  gesta3.  There  was  proof  that 
Hartford  said  just  after  shooting,  when  a  man  was  striking  a  match  to  see 
who  was  killed  :  "Do  not  do  that;  it  is  a  g  --  d—  section  man  from  Gray's;" 
and  Shotwell  added  :  "I  killed  the  d—  s—  of  b— ,  and  I  done  what  I  intended 
to  do."  Hartford  replied  :  "One  man's  life  is  just  as  good  as  another's." 
This  conversation  was  all  competent,  as  it  took  place  in  the  presence  of  the 
defendant,  and  what  he  said  would  not  be  properly  understood  unless  the 
proof  was  admitted  of  that  to  which  he  was  responding.  The  court  properly 
Instructed  the  jury,  and  on  the  whole  oabe  we  see  no  error  in  the  record  to- 
the  substantial  prejudice  of  the  accused. 

Judgment  affirmed. 


Tl^e  Kei^tacky  I^aW  Reporter 
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[Beported  bj  Wm.  Cromwell,  Baq.,  of  the  Frankfort,  Ky.,  Bar.] 
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COPPAGE,  &o.  V.  MURPHY,  &o. 
(Filed  May  90,  1803— Not  to  bo  reported.) 

1.  Gonyeyances— Delivery  of  deed— Appellant  exeoated  a  deed  of  oonvoy- 
ance  for  some  lots  to  appellee,  and  recited  that  the  oonsidoratloo  was  paid» 
but  it  was  agreed  that  the  deed  should  be  attached  to  the  draft  to  be  deliv- 
ered to  the  purchaser  upon  the  payment  of  the  draft.  The  draft  was  pro- 
tfste'd  for  Donpayment.  Afterwards  a  creditor  of  appellee  sought  to  subject 
the  lots  to  the  payment  of  the  debt.  Held— That  said  lots  are  not  subject  to 
the  {Myment  of  the  debts  of  appellee,  as  there  had  been  no  delivery  of  the 
deed,  and  appellant  is  entitled  to  a  cancellation  of  same. 

2.  CoDstruction  of  statutes— Liens— Section  2858,  Kentucky  Statutes,  pro- 
Tiding  that  a  vendor  can  assert  no  lien  for  unpaid  purchase  money  against 
creditors  on  account  of  failure  to  state  what  part  ot  the  consideration  remaina 
onpald,  has  no  application  where  there  has  been  no  delivery  of  the  deed. 

Chas.  H.  Rodes  and  John  W.  Rawlings  for  appellants. 

Cbas,  C.  Fox  for  appellee,  Tribble. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

S.  H.  Coppage  owned  some  lots  in  Junction  City,  Boyle  county.  He  con- 
tracted on  February  8,  1900,  to  sell  them  to  W.  C.  Murphy,  who  lived  at 
Madison,  Wisconsin.  Murphy  represented  himself  as  cunttniplnting  remov- 
ing a  large  furniture  factory  to  function  City,  and  as  bein^  able  to  pay  for 
the  lots.  He  requested  appellant  Coppage  to  have  the  fitted  recite  the  con- 
ildenitioD  as  paid,  to  have  the  deed  recorded,  and  Then  to  attadh  it  to  a  draft 
to  be  drawn  by  Coppage  on  Murphy,  payable  at  Madi'^^m.  \V  if-connin.  The 
■ale  was  for  cash,  and  was  conditioned  upon  the  drnfr  \>t*\n^  p^u!.  On  the 
8th  of  February,  IVKK),  api)ellee  Tribble  endorncd  for  Miirp}  y  a  ilmtt  fur  ^() 
on  a  party  of  Madison,  Wisconsin.  This  draft  wuk  caMn'  >iy  ono  of  the 
banks  of  Danville.  Both  drafts  were  protested  for  ii  -.]  ...  i.trn.  Tribble 
then  sued  out  an  attachment  and  caused  it  to  be  levleti  <<n  *'  •>  ]t\x^  •  rp braced 
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Id  the  deed  from  appellant  Coppage.  GoppaRe's  deed  to  Murphy  was  cot 
lodged  for  reoord  Dor  reoorded  UDtil  the  9th  of  February,  1900.  Trlbble 
xjlaimB  that  he  became  the  creditor  of  Murphy,  relying  upon  the  fact  of  and 
the  recitations  in  the  deed  from  Coppage.  Coppage  brought  his  suit  against 
Murphy  for  a  rescission  and  to  clear  liis  title  of  the  encumbrance  caused  by 
the  recording  of  the  deed.  The  circuit  court  adjudged  that  there  was  a  de- 
livery of  the  deed  from  Coppage  to  Murphy;  that  there  was  no  fraud  in  the 
transaction ;  that  Coppage  should  pay  all  the  costs  of  the  two  suits,  and  then 
was  given  a  lien  on  the  lots  for  the  purchase  money,  after  which  Tribble 
was  given  a  lien  on  the  lots  for  the  debt  for  which  he  had  attached. 

We  are  of  opinion  that  the  court  erred  in  each  of  these  findings.  Ordinarily 
the  acknowledgment  of  a  deed  and  placing  it  to  reoord  by  the  arantor  im- 
ports a  previous  delivery  by  him  to  the  grantee.  These  circumstances,  how_ 
ever,  may  be  so  explained  as  to  rebut  this  presumption.  In  the  case  at  bar 
we  are  of  opinion  that  they  showed  that  there  was  not  a  delivery  in  cnn- 
templation  of  law.  We  are  furthermore  of  opinion  that  there  was  a  failure 
of  consideration  in  that  Murphy  failed  to  pay  for  the  land  at  the  time  Btat<ed 
as  a  condition  to  the  delivery  of  the  deed,  and  that  time  was  of  the  essence 
of  this  particular  transaction.  From  all  the  circumstances  shown  in  the 
record  we  further  conclude  that  there  was  a  fraudulent  design  upon  the  part 
of  Murphy  that  vitiated  the  transaction.  The  circuit  court  should  have  re- 
stored Coppage  to'  his  title  without  decreeing  a  sale  of  his  property,  and 
should  have  cancelled  the  deed  from  Coppage  to  Murphy. 

Tribble  relies  upon  section  3858  of  Kentucky  Statutes:  "When  any  real 
estate  shall  be  conveyed,  and  the  consideration  or  any  part  thereof  remains 
unpaid,  the  grantor  shall  not  have  a  lien  for  the  same  against  bona  fide 
creditors  and  purchasers,  unless  it  is  stated  in  the  deed  what  part  of  the 
consideration  remains  unpaid." 

There  are  two  reasons  why  this  section  is  not  available  to  appellee  Tribble : 
First,  inasmuch  as  the  deed  was  not  delivered  the  real  estate  was  not  con- 
veyed; second.  Tribble  could  not  have  relied  upon  such  a  deed,  neitht>r  of 
reoord  nor  filed  for  record,  before  he  became  the  endorser  for  Murphy,  because 
the  facts  are  the  deed  was  neither  lodged  for  record  nor  recorded  until  the 
day  after  Tribble's  liability  attached.  True,  Tribble  testifies  that  the  clerk 
told  him  that  the  deed  recited  that  the  consideration  was  all  paid.  The  clerk 
must  have  learned  thisfact'on  the  occasion  when  the  deed  was  acknowledged 
on  the  3d  of  February.  But  that  was  not  sufficient  to  constitute  an  esto])pt*], 
bi'cause  the  clerk  did  not  tell,  and  could  not  have  told,  Tribble.  and  it  would 
not  have  affected  the  case  if  he  had,  that  the  deed  had  been  delivered  and 
recorded,  because  as  a  matter  of  fact  it  had  never  been  delivered  nor  recorded 
as  of  the  date  of  tha  alleged  conversation.  Coppage  remained  in  the  posses- 
sion of  the  premises,  and  this  fact,  too,  was  sufficient  to  have  put  Tribble 
upon  inquiry  as  to  the  nature  and  condition  of  his  holding.  (Hopkins  v. 
Garrard.  7  B.  Men.,  313;  McGeorge  v.  Lyttle.  7  Ky.  Law  Rep.,  526.) 

The  judgment  is  reversed  and  remanded,  with  directions  to  dismiss  Trib- 
ble's  petition  so  far  as  it  seeks  to  subject  these  lots;  to  set  aside  the  deed 
from  Coppage  to  Murphy  upon  Coppage  executing  a  bond  to  the  nonresident 
Murphy  as  required  by  the  Code,  and  for  such  further  proceedings  as  may 
be  necessary  and  not  inconsistent  herewith. 
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BEISER  V.  SCBIPPS-MoRAE  PUBLISHING  OO. 
(Filed  May  90,  1909.) 

1.  Libel— PriTileged  commTiDlcatloi]— An  application  to  a  Justice  of  the 
peace  to  make  an  affidavit  for  the  purpose  of  Instituting  a  prosecution  Is 
one  step  In  a  judicial  proceeding,  though  such  application  Is  denied  and 
fair  and  Impartial  publication  of  the  charge  thus  made  Is  a  privileged  com- 
manioatlon. 

2.  Burden  of  proof— Where  the  fact  of  publication  Is  admitted,  but  the 
eame  is  claimed  to  be  privileged,  the  burden  of  proof  Is  on  the  defendant  In 
«D  action  for  libel. 

M.  H.  McLean  for  appellant. 

Harper  &  Allen  and  B.  F.  Grazianl  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

This  action  was  brought  by  appellant  for  libel.  In  publishing  of  and  con- 
oernlng  appellant  the  following  article  In  the  Kentucky  Post  Newspaper: 

'*TOOK  A  HORSE. 

"Elsmere  Is  in  a  State  of  Excitement.    Charge  is  Pre- 
*'ferred  Against  the  Town  Marshal. 

"The  little  town  of  Elsmere,  south  of  Erlanger,  is  in  a  state  of  great  ex- 
citement over  a  technical  charge  of  horse  stealing  preferred  against  Joseph 
Beiser,  the  town  marshal,  by  Adam  Guth,  one  of  the  town's  best  known 
citisensL  Monday  Guth  went  before  'Squire  Childress  and  alleged  that  the 
marshal  had,  without  reason,  taken  his  horse  and  put  it  in  the  pound  for 
the  porpose  of  obtaining  the  $1  fine  put  on  owners  whose  horses  run  at  large. 
Gnth  alleges  that  his  horse  was  not  running  at  large,  but  that  It  was  taken 
from  bis  yard  early  Monday  morning,  where  it  was  grazing.  Mr.  Guth  was 
Tery  indignant  over  the  affair,  and  he  claimed  to  the  court  that  it  was  a 
oommon  practice  to  take  horses  from  pastures  and  put  them  in  pound. 

"When  the  case  is  tried  before  the  squire  the  whole  town  will  turn  out  to 
^atoh  .the  proceedings.  Marshal  Beiser  in  emphatic  language  denies  that 
he  took  the  horse  from  the  yard." 

The  answer  of  the  company  admitted  the  publication,  but  denied  that  It 
was  false  or  malicious.  In  the  third  paragraph  it  pleaded  that  it  employed 
carefol  and  diligent  reporters,  and  enjoined  them  to  exercise  great  care  as  to 
the  truthfulness  of  statements  published,  and  to  refrain  from  all  unjust  or 
malioioas  statements.  In  the  fourth  paragraph  it  pleaded  the  truth  of  the 
article;  that  Beiser  was  town  marshal,  as  therein  stated;  that  Guth  made  to 
the  magistrate  the  charges  therein  set  forth ;  that  the  town  was  in  a  state  of 
gnat  excitement  over  the  charge,  and  that  Beiser  did  deny  it;  and  that  the 
publication  did  not,  and  was  not  designed  to,  approve  the  charge  made  by 
Ontb,  but  merely  to  set  forth  the  contention  of  the  parties  with  respect 
thereto.  The  fifth  paragraph  set  up  that  'Squire  Childress  was  a  justice  of 
the  peace,  and  that  .the  article  was  merely  a  fair  report  of  a  complaint  pre- 
tsned  before  him,  and  was  privileged.  The  sixth  paragraph  averred  that 
fielser,  as  town  marshal,  was  a  public  officer,  whose  official  conduct  was  a 
matter  of  legitimate  public  concern,  and  the  fact  of  the  charge  preferred  by 
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one  of  the  citizens  was  a  matter  of  public  coDoern  which  It  was  the  duty  or 
the  publisher  of  the  newspaper  to  fairly  state  to  the  public;  that  the  article 
was  no  more  than  a  publication  in  ^ood  faith,  and  without  malice,  of  the 
facts  of  a  matter  in  which  the  citizens  had  a  legitimate  interest.  The- 
seventh  paragraph  alleged  that  the  charge  was  a  matter  of  common  notoriety, 
and  the  publication  was  a  fair  and  impartial  publication  of  current  news. 

A  demurrer  to  the  third,  fourth,  fifth,  sixth  and  seventh  paragraphs  was 
sustained,  and  the  fourth,  fifth,  sixth  and  seventh  paragraphs  were  amended 
in  conformity  with  the  ruling  of  the  court,  which  held  that  they  did  not 
sufficiently  aver  that  a  judicial  proceeding  had  taken  place.  The  amend- 
ment averred  that  the  defense  set  up  in  those  paragraphs  was  based  on  a 
Judicial  proceeding  before  the  magistrate,  and  that  Guth  appeared  before 
him  and  made  an  affidavit  for  the  arrest  of  Beiser.  The  amendment  seems 
to  abandon  1>he  defense  that  the  publication  was  merely  a  legitimate  criti- 
cism of  an  official  action  of  a  public  officer.  Whether  this  be  so  or  not,  we 
think  it  unnecessary  to  consider  that  defense  in  the  case. 

The  reply  denied  that  Guth  appeared  before  the  magistrate  and  made  an 
affidavit  for  Beiser's  arrest,  and  denied  that  there  was  any  judicial  proceed- 
ing instituted  or  affidavit  for  Bei^^er's  arrest  filed  before  the  magistrate.  It 
also  denied  that  the  publication  was  a  fair  and  impartial  report,  or  was 
made  in  good  faith  or  without  malice,  or  for  the  purpose  of  furnishing  the 
public  with  a  matter  of  news  in  which  it  had  a  legitimate  Interest,  or  that 
the  matter  was  one  of  common  notoriety. 

After  the  jury  was  impaneled  and  the  case  stated,  Beiser  moved  the  court 
to  adjudge  the  burden  of  proof,  and,  though  requested  by  the  court,  declined 
to  make  his  motion  more  specific.  The  publishing  company  then  moved 
that  the  burden  of  proof  be  adjudged  to  rest  upon  it,  which  motion  was  ob- 
Jected  to  by  Beiser's  counsel.  Beiser's  counsel  then  moved  the  court  to  re- 
quire the  company  to  assume  the  burden  of  proof,  and  the  court  overruled 
the  motion,  to  which  Beiser  excepted.  While  Beiser's  counsel  seems  to  have 
been  playing  for  position  in  his  course  of  action  upon  the  burden  of  proof, 
his  final  motion  was  to  place  the  burden  of  proof  upon  the  publishing  com- 
pany, and  it  would  seem  he  was  entitled  to  have  the  burden  thus  placed. 
The  publication  was  admitted,  and  facts  to  show  that  it  was  a  privileged 
publication  were  sufficiently  plia^.!  .knd  thf.^e  facts  were  fully  denied  by 
Beiser,  therefore,  if  no  testimony  was  introduced,  the  plaintiff,  Beiser,  was 
entitled  to  a  verdict;  and  while  Ir  i.as  been  held  that  to  deprive  the  party 
thereto  entitled  of  the  burden  of  proof  against  his  objection  is  prejudicial 
error,  it  would  seem  also  to  be  prejudicial  to  deprive  him  of  his  right  to  rely 
upon  the  prima  facie  case  in  bis  favor  made  out  by  the  pleadings.  It  is 
true,  as  contended  for  appellee,  that  it  has  been  held  that  if  the  occasion  of 
the  publication  is  determined  by  the  court  to  have  been  one  of  qualified  or 
prima  facie  privilege,  "the  burden  of  proving  malice  in  fact,  or  express 
malice,  is  then  upon  the  plaintiff."  (Smith  v.  Commonwealth,  98  Ky.,  438; 
Stewart  v.  Hall,  83  Ky.,  380.)  Obviously,  however,  this  ruling  does  not 
apply  to  a  case  like  the  one  at  bar,  where  the  sole  question  of  fact  In  dispute 
appears  to  be  whether  the  facts  existed  which  made  the  publication  one  of* 
qualified  privilege. 

After  the  ruling  upon  the  burden  of  proof  Beiser  introduced  the  magis- 
trate, who  testified  that  Guth  appeared  before  him  and  made  the  charge  set 
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Dut  In  the  article;  that  at  Guth*s  request  he  prepared  an  affidavit  for  the 
arrest  of  Beiser,  but  that  it  was  never  signed  nor  sworn  to;  that  he  per- 
vaded Guth  not  to  institute  the  proceeding,  as  he  was  satisfied  that  Belser 
bad  Dot  taken  the  horse  out  of  Guth's  yard.  There  was  some  conflict  in  the 
testimony  for  the  plaintiff  (appellant)  as  to  whether  the  affidavit  was  an 
affidavit  for  Beiser*s  arrest,  or  an  affidavit  for  an  order  of  delivery;  but  there 
was  certainly  evidence  that  an  application  was  made  for  a  warrant  of  arrest, 
BDd  this  testimony  was  uncontradicted.  When  the  plaintiff  concluded  his 
testimony  the  court  gave  a  peremptory  instruction  to  find  for  appellee.  The 
question  whether  a  mere  application  to  a  justice  of  the  peace  for  a  warrant 
of  arrest  constitutes  the  statement  of  the  would-be  prosecutor  to  the  magis- 
tnte  a  privileged  matter,  a  fair  and  impartial  publication  of  which  is  not 
libeloos,  does  not  seem  to  have  been  anywhere  expressly  decided.  The  courts 
t)f  justices  of  the  peace  are  undoubtedly  a  part  of  the  judicial  department 
of  the  government  of  the  Commonwealth.  (Constitution,  sections  109,  142.) 
The  magistrate  had  jurisdiction  to  entertain  Guth's  complaint,  and,  upon 
affidavit  properly  made,  to  issue  the  warrant  which  Guth  seems  to  have  ap- 
plied for.  (Criminal  Code,  section  26.)  The  complaint,  so  far  as  the  evi- 
deoce  shows,  was  made  to  the  magistrate  in  his  official  capacity  as  justice  of 
the  peace. 

It  is  conceded  by  appellee  that,  according  to  the  earlier  cases,  ez  parte  pro- 
ceedings before  inferior  tribunals  and,  indeed,  preliminary  hearings  of 
charges,  were  not'considered  to  be  of  a  character  which  entitled  their  publi- 
catioQ  to  be  considered  privileged.  (Cincinnati  Gazette  Co.  v.  Timherlake, 
10  Ohio  3t.,  549;  Duncan  v.  Thwaits,  8  B.  &  C,  636;  Rez  v.  Lee,  6  Es.,  128; 
Huff  V.  Bennett,  4  Sandf.,  127;  Townsend  on  Slander  and  Libel,  page  864, 
note  5. ) 

On  the  other  band  it  is  admitted  by  appellant  that  the  later  current  of 
opinion  in  both  England  and  this  country  is  to  the  effect  that  newspapers 
may  publish  ez  parte  proceedings,  provided  they  do  so  fairly  and  impartially. 
Undoubtedly  words  spoken  before  a  justice  in  an  application  made  in  good 
faith  to  commence  a  prosecution  are  not  actionable.  (Bunton  v.  Worley,  4 
BIbh.  38.)  Said  Judge  Logan  in  that  case:  "If  an  action  would  lie  for 
words  uttered  before  a  justice,  when  applied  to  in  good  faith  for  a  warrant 
to  apprehend  the  felon,  the  culprit  might  esoape  for  want  of  prosecution,  for 
but  few  would  subject  themselves  to  the  action  of  slander  by  endeavoring  to 
bring  to  justice  offenders.*'    (6  Bao.  Abr.,  226.  title  "Slander.") 

Bat  it  is  claimed  by  appellant  that  though  the  words  spoken  are  not  tbem- 
wlves  actionable,  their  repetition  In  a  publication  does  afford  a  cause  o 
action;  and  it  Is  urged  that  In  this  respeot  the  privilege  is  like  the  privilege 
-of  answering  an  Inquiry  as  to  the  oharaoter  of  a  servant,  which  does  not  ez- 
tend  to  the  publication  of  the  statements  so  made.  In  other  words,  it  is 
-coooeded  that  Guth's  statement  to  the  justice  was  privileged  so  far  as  be  was 
ooDoemed,  but  it  is  earnestly  urged  that  as  no  affidavit  was  actually  made 
there  was  no  proceeding  instituted,  and,  therefore,  no  occasion  arose  which 
Justified  a  publication,  as  in  case  of  the  publication  of  judicial  proceedings. 
It  Bei9ms  to  be  reasonably  well  settled  by  the  later  cases  that  publioations 
<l  proceedings  had  before  a  justice  upon  an  ezamlning  trial,  whether  the 
loveitigatioD  be  ez  parte  or  evidenoe  is  introduced  for  the  defense,  are  priv- 
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lleged.  (MoBee  V.  Fulton,  47  Md.,  408;  Aokerman  v.  Jodos,  87  N.  Y.  Sup. 
Ct.,  66,  and  oases  there  oited.)  In  the  latter  ease  It  was  held  that  the  reports 
of  an  ez  parte  aflQdavit  presented  before  a  polloe  magistrate  to  obtain  a 
search  warrant  was  privileged. 

In  Usill  V.  Hales,  L.  R.,  8  0.  P.  Div.,  819,  an  application  for  a  summona 
was  made  in  open  court.  A  publication  of  the  proceeding  was  held  priv- 
ileged, though  the  summons  was  denied. 

In  this  Oom  men  wealth  the  warrant  is  to  be  issued  when  the  magistrate^ 
from  his  personal  knowledge,  or  from  information  given  to  him  on  oath, 
shall  be  satisfied  that  there  are  reasonable  grounds  for  believing  the  charge. 
(Oriminal  Oode,-  section  81.)  Although  the  magistrate  may  not  issue  tbe- 
warrant  except  upon  information  given  him  on  oath,  it  would  seem  that, 
under  the  somewhat  informal  procedure  which  obtains  with  us  upon  such 
application,  the  application  to  make  the  aflSdavit  should  be  considered  a» 
within  the  rule,  and  as  constituting  a  judicial  procedure,  if  made  to  the  jus- 
tice in  his  jadicial  capacity,  in  good  faith,  for  the  purpose  of  such  a  proseou- 
tion.  Such  an  application  is  not  a  mere  private  or  confidential  communica- 
tion ;  it  is  the  first  step  in  a  criminal  proceeding  in  the  justice's  court.  It 
is  not,  and  should  not  be,  Eecret.  (GonstitutioD,  section  14.)  It  is  the- 
equivalent  of  the  application  in  court  in  Usill  v.  Hales,  supra. 

Lord  Ohief  Justice  Campbell,  in  Lewis  v.  Levy  (Ellis  B.  &  E.,  587),  said  : 
"And  in  Bex  v.  Wright  it  received  the  unqualified  approbation  of  that  great 
judge,  Mr.  Justice  Lawrence,  who  observed  that  though  the  publication  of 
such  proceedings  may  be  to  the  disadvantage  of  the  particular  individual 
concerned,  yet  it  is  of  vast  importance  to  the  public  that  the  proceedings  of 
courts  of  justice  should  be  universally  known.  The  general  advantage  to 
the  country  in  having  these  proceedings  made  public  more  than  counter- 
balances the  inconvenierces  to  the  private  persons  whose  conduct  may  be- 
the  subject  of  such  proceedings."    (Ells  B.  and  E.,  at  page  559.)    *    *    * 

*'I  have  no  doubt  that  police  reports  are  extremely  useful  for  the  detection 
of  guilt,  by  making  facts  notorious  and  for  bringing  those  Jacts  more  cor- 
rectly to  the  knowledge  of  all  parties  interegted  in  unraveling  the  truth. 
The  public,  I  think,  are  perfectly  aware  that  those  proceedings  are  ex  parte. '*• 
(Wason  V.  Walter,  L.  R.,  4  Q.  B.,  73.) 

We  are,  therefore,  of  opinion  that  an  application  to  make  an  afiSdavit  for^ 
the  purpose  of  Instituting  a  prosecution  is  one  step  in  a  judicial  proceeding,, 
though  such  application  be  denied,  and  that  a  fair  and  impartial  publication 
of  the  charge  thus  made  is  a  privileged  publication. 

Nevertheless,  for  the  error  in  adjudging  the  burden  of  proof,  we  think  the- 
judgment  must  be  reversed  and  cause  remanded,  with  directions  to  award 
appellant  a  new  trial  and  for  further  proceedings  consistent  herewith. 
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(Filed  May  20,  1902— Not  to  be  reported.) 

Wills— An  instrument  of  writing,  by  which  the  grantor  gave  his  property 
real  and  personal,  to  the  grantee  in  consideration  of  his  supporting  binob 
during  life  and  decently  burying  him,  accompanied  by  a  delivery  of  tfa» 
property,  was  not  testamentary,  and  same  was  not  entitled  to  be  probated. 
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Max  B.  Harlin  and  W.  L.  Porter  for  appellants. 
Basil  Rlohardson  for  appellees. 
Appeal  from  Monroe  Circuit  Conrt. 
Opinion  of  the  court  by  JndRe  O'Hear. 

In  the  case  of  Ward  v.  Ward,  104  Ky.,  867  (20  Ey.  Law  Rep.,  986),  an  in- 
strument purporting  to  be  and  having  many  of  the  earmarks  of  a  will  waa 
adjadged  to  be  not  a  will  because  it  took  effect  in  the  present  and  not  upon 
the  testator's  death. 

Id  the  case  at  bar  John  Goad  executed  a  paper,  ostensibly  a  will,  in  which 
he  disposed  of  all  of  his  property  on  hand  then  and  at  his  death.  He  made 
it  conditional  upon  the  devisee's  living  with  him  and  taking  care  of  him 
dnring  his  life,  and  of  buryiog  him  after  his  death.  The  testator  then 
tamed  over  to  the  devisee  the  possession  of  his  farm,  and  the  possession,  use 
and  title  of  his  personal  property.  The  paper  is,  properly  speaking,  more  in 
the  nature  of  a  contract  by  which  Goad  undertook  to  deliver  and  transfer  all 
of  bis  property  to  appellee  Lawrence,  the  so-called  devisee,  in  consideration 
that  Lawrence  would  support  and  care  for  Goad  during  his  life  and  give 
him  decent  interment  after  his  death.  As  to  the  relative  rights  of  the  parties 
under  this  contract  we  do  not  deem  it  proper  to  now  express  an  opinion. 
But  following  the  case  of  Ward  v.  Ward,  supra,  we  must  hold  that  the  docu- 
ment should  not  have  been  admitted  to  probate  as  a  will. 

The  judgment  admitting  the  paper  as  a  will  is  reversed  and  cause  re- 
manded for  proceedings  not  inconsistent  herewith. 


BLAKKLEY.  &c.  v.  ADAMS. 

(Filed  May  21,  1902.) 

Conveyances— Married  women— Parties  to  actions— A.  conveyed  land  to 
fi..  who  was  a  married  woman,  but  recited  in  the  deed  that  a  lien  was  re- 
tained in  the  deed  to  secure  C,  who  was  surety  for  B.  in  the  sum  of  $2,000, 
lo  save  him  harmless  from  said  debts.  C.  instituted  this  action  to  enforce 
thiis  lieu,  and  objection  is  made  that  he,  being  no  party  to  the  conveyance, 
cin  not  enforce  the  lien;  it  also  urged  in  defense  that  the  property  of  the 
married  woman  can  not  be  encumbered  except  by  a  deed  executed  jointly 
with  her  husband.  Held— That  C. ,  for  whose  benefit  the  lien  was  retained,  has 
a  right  to  enforce  same,  although  it  may  have  been  reserved  in  a  deed  to  a 
married  woman.  The  statute  requiring  a  joint  deed  to  be  executed  by  hus- 
handand  wife  for  the  purpose  of  creating  an  encumbrance  has  no  applica- 
tion to  conveyances  made  to  her.  In  such  cases,  if  she  accepts  the  deed  and 
takes  the  property,  she  takes  it  with  the  burden. 

J.  M.  Galloway  for  appellants. 

W.  B.  Gaines  and  C.  P.  Mottley  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  3d  day  of  February,  1895,  Z.  T.  and  Thomas  Hazlip  conveyed  by 
general  warranty  deed  to  Hettie  S.  Blakeley  in  consideration  of  $4,600,  paid 
In  the  transfer  of  other  real  estate,  a  tract  of  twenty- five  acres  of  land  near 
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Bowling  Green,  Ky.,  known  as  the  Dlsbman  mill  property,  on  wfaiob  was 
located  a  dwelling  house,  mill  and  other  iraproTements.  This  deed  con- 
tained the  following  reservation :  '*It  is  herein  expressly  provided,  however, 
that  whereas,  John  G.  Adams  is  now  the  surety  for  Hettie  S.  Blakeley  and 
Vi.  H.  Blakeley,  her  husband,  for  sundry  amounts,  aggregating  about  92,000. 
^ow  in  order  to  secure  and  save  him  harmless  by  reason  of  bis  said  surety- 
ship, a  Hen  is  by  this  deed  reserved  unto  sa)d  Adams  and  retained  for  bini 
upon  the  property  herein  conveyed,  to  be  void,  however,  when  said  debts  for 
which  said  Adams  is  surety  shall  have  been  paid  off  and  fully  satisfied.'* 

This  deed  was  accepted  by  the  grantee  and  duly  recorded  in  the  county 
court  clerk's  office,  and  on  the  21st  day  of  November  thereafter,  W.  H. 
Blakeley  and  Hettie  S.  Blakeley  executed  a  mortgage  to  J.  G.  Adams  upon 
a  tract  of  223  acres  of  land,  known  as  the  Stallard  Springs  property, 
and  also  upon  the  tract  of  land  containing  100  acres,  known  as  the  New- 
borough  place.  The  consideration  recited  therefor  was  that  J.  C.  Adams 
was  the  security  for  the  grantors  for  various  sums,  aggregating  from  $3,500 
to  12,600,  and  that  the  mortgage  was  made  to  protect  him  from  loss  by  rea- 
son of  such  suretyship.  On  the  5th  day  of  May,  1899,  J.  G.  Adams  instituted 
this  suit  in  the  Warren  Girouit  Gourt  against  the  appellants,  in  which  be 
recited  that  he  was  the  security  on  various  notes  of  the  appellants,  W^  H 
and  Hettie  Blakeley,  to  divers  parties,  who  were  made  defendants,  which 
notes  aggregated  about  |d,b00  or  $3,900;  and  that  the  reservation  in  the 
Hazlip  deed  to  Hettie  S.  Blakeley  was  made  to  secure  the  payment  of  these 
various  notes,  which  he  alleged  he  had  been  compelled  to  pay  off  and  dis- 
charge as  surety,  and  he  asked  a  personal  Judgment  against  W.  H.  and  Het- 
tie S.  Blakeley  for  these  various  sums  of  money,  and  for  a  sale  of  the  real 
estate  to  satisfy  the  debts  which  he  had  been  compelled  to  pay  off.  The  ap- 
pellant, Hettie  Blakeley,  filed  an  answer,  admitting  the  execution  of  the 
mortgage  of  November  26,  1805.  to  appellee  to  secure  him  in  $2,600  or  $9,600, 
for  which  he  was  then  bound  as  security  for  her  husband,  W.  H.  Blakeley, 
but  denied  that  all  the  debts  sued  for  were  in  existence  or  were  embraced  in 
,that  conveyance.  She  also  plead  that  at  its  date  she  was  a  married  woman, 
and  signed  the  notes  paid  by  plaintiff  as  surety  for  her  husband.  She  further 
denied  that  the  plaintiff  had  any  valid  lien  on  the  tract  of  land  known  as 
the  Dishman  property  by  virtue  of  the  lien  retained  in  the  deed  to  her,  and 
asked  that  the  cause  be  referred  to  the  commissioner  to  ascertain  which  of 
the  debts  sued  on  were  In  existence  and  embraced  by  the  expression  **$2,&00 
or  $2,600,"  recited  in  the  mortgage.  It  appears  from  the  ret)ort  of  the  com- 
missioner that  J.  G.  Adams  was  the  security  of  W.  H.  and  Hettie  S.  Blake- 
ley on  a  number  of  notes,  all  of  which  debts  were  created  before  the  execution 
of  the  deed  from  Hazlip  to  appellant  Blakeley,  or  the  mortgage  of  Novem- 
ber 26, 1896;  and  that  this  indebtedness  aggregated  about  $8,900.  This  report 
was  confirmed  without  objection. 

Subsequently  appellant  and  appellee  settled  all  the  Issues  raised  by  the 
pleadings  except  the  question  as  to  whether  the  reservation  in  the  deed  from 
Hazlip  to  the  defendant,  Hettie,  of  the  Dishman  Mill  property,  creating  a 
lien  for  any  part  of  the  debts  sued  on,  it  being  agreed  that  this  question 
should  be  left  for  the  determination  of  the  court.  And  appellants  executed 
their  promissory  note,  dated  April  8,  1900.  for  $3,908,  this  being  the  gross 
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smooDt  of  the  debts  paid  by  appellee,  and  to  Beoure  Its  pajment  executed 
aod  delivered  a  luortgage  on  each  of  the  three  tracts  of  land  covered  by  the 
orlgloal  mortfi^aKe  and  the  Hazlip  deed.  It  was.  however,  expressly  agreed 
that  in  so  far  as  the  lien  against  the  Dlshinan  property  was  concerned,  that 
it  was  to  be  left  to  the  decision  of  the  chancellor,  who  subsequently  decided 
tbat  a  valid  lien  existed  in  favor  of  appellee  upon  the  property,  and  from 
that  judgment  tbis  appeal  is  prosecuted.  It  is  earnestly  insisted  that  as  the 
appellee,  John  C.  Adams,  was  a  stranger  to  the  conveyance  from  Hazlip  to 
the  appellant,  Hettie  S.  Blakeley,  he  can  not  maintain  an  action  to  enforce 
the  lien  reserved  therein  in  his  favori  and  especially  as  the  grantee,  Hettie  . 
S.  Blakeley.  was  a  married  woman. 

The  aathoritles  are  very  conflicting  upon  the  question  as  to  whether  a 
third  person  can  sue  on  a  contract  made  for  his  benefit  between  others,  to 
the  GODslderatlon  of  which  he  is  a  stranger.  The  general  rule  in  England,  ' 
and  eoroe  of  the  American  States,  especially  in  Massachusetts,  Michigan, 
New  Hampshire  and  Vermont,  is  that  a  promise  made  by  one  person  to 
another  for  the  benefit  of  a  third  person,  who  is  a  stranger,  will  not  support  • 
an  action  by  the  latter.  But  the  generally  recognized  doctrine  in  American 
coarts  is  that  a  third  party,  for  whose  benefit  a  contract  was  made  between 
others,  may  maintain  an  action  on  the  contract  against  the  promisor.  (A.  & 
E.  of  L.,  2d  edition,  volume  7,  page  106,  and  authorities  there  cited. )  And  inno 
State  has  this  doctrine  been  carried  further  than  in  Kentucky.  In  the  Paducah 
Lumber  Co.  v.  Paducah  Water  Supply  Co.,  89  Ky.,  840,  it  was  held  tliat 
'Where  a  water  contract  with  a  city  to  furnish  a  supply  of  water  sufficient 
far  the  protection  of  the  property  of  the  inhabitant  and  city  against  fire, 
tbaD  an  inhabitant  of  the  city,  who  had  suffered  loss  by  fire  by  reason  of  the 
water  company's  breach  of  his  contract  that  the  city  might  maintain  an 
action  against  the  water  company  in  his  own  name,  although  he  was  not  a 
party  to  the  contract.  And  the  same  piinciple  was  recognized  by  this  court 
in  Smith  v.  Lewis,  4S  Ky;,  929,  In  which  Lewis  executed  a  writing,  acknowl- 
edging that  he  had  received  of  Smith  certain  sugar  and  coffee  which  he 
promised  to  deliver  to  Wooldrldge  and  Sweeny.  It  was  held  that  Smith 
conld  not  maintain  an  action  of  covenant  upon  the  face  of  this  writing  for 
a  failure  to  deliver  the  articles  as  stipulated;  that  the  party  legally  entitled 
to  the  Interest  involved  should  sue  for  the  breach.  And  this  doctrine  was 
followed  in  Allen  v.  Thomas,  60  Ky.,  177,  and  Mize  v.  Barnes,  78  Ky.,  506. 
in  which  it  was  held  that  if  by  an  arrangement  between  the  vendor  and 
vendee  the  latter  executes  his  note  for  purchases  to  a  third  peison,  a  lien 
«onld  he  retained  in  the  deed  in  favor  of  such  person. 

It  follows  logically  from  this  doctrine  and  these  decisions  that  the  reserva- 
tion in  the  deed  from  Hazlip  to  the  appellant  in  favor  of  appellee  created  an  en- 
forcible  lien  against  the  property  to  satisfy  the  debts  secured  thereby ;  and  the 
grantee  in  the  deed  took  subject  to  a  lien  for  the  payment  of  these  debts. 
Bnt  an  exception  Is  claimed  from  the  operation  of  this  principle  of  law, 
because  appellant,  Hettie  S.  Blakely,  was  a  married  woman  and  could  not 
incumber  her  property  for  any  purpose  except  in  the  manner  provided  by 
<be  statutes,  which  required  the  execution  of  a  deed  by  her  in  which  her 
hnsband  unites.  The  statute,  however,  applies  where  a  married  woman  is 
divesting  herself  of  the  title  to  real  estate  owned  by  her,  but  has  no  applica- 
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tion  to  ooDveyaDoes  made  to  ber  by  otber  parties.  In  Bnch  cases,  If  8b» 
accepts  tbe  deed  and  takes  tbe  property,  sbe  takes  it  wltb  tbe  burden.  We 
are  of  tbe  oplnioD,  tberefore,  tbat  tbe  obancellor  did  not  err  in  bolding  ap- 
pellee Adams  bad  a  valid  and  enforoible  lien  against  tbe  Disbman  property. 

For  reasons  indicated  tbe  judgment  in  case  No.  1  is  affirmed. 

Whole  oonrt  sitting. 


THE  INTERNATIONAL  DEVELOPMENT  CO..  &c.  v.  HOWARD* 
CURATORS,  &o. 

1.  Parties  to  actions— A  curator  of  A.,  a  person  of  unsound  mind,  insti- 
tuted an  action  against  bis  ward  for  tbe  sale  of  bis  lands  to  wbicb  tbe  ward 
and  creditors  were  made  defendants.  Pending  tbe  litigation  A.  died  and  bis 
beirs,  wbo  were  nonresidents,  were  made  defendants,  and  an  attorney  was. 
appointed  to  correspond  witbtbem,  who  filed  his  report;  tbe  heirs  also  ap- 
peared by  attorney  and  contested  the  claims  of  some  of  the  creditors.  A 
judgment  for  a  sale  of  tbe  lacd  was  ordered.  Pending  the  litigation  tbe- 
beirs  sold  their  interest  to  B.,  and  by  tbe  terms  of  tbe  deed  B.  undertook  to 
satisfy  all  claims  against  the  land  and  pay  the  costs  of  suits.  Appellant  ia 
a  remote  vendee  of  B.,  and  filed  this  action  to  vacate  tbe  judgment  order- 
ing a  sale  of  the  property.  Held— That  appellant  is  nut  entitled  to  have  said 
judgment  vacated  as  be  is  bound  by  the  deed  to  B.,  his  vendor,  and  tbe- 
burdens  therein  assumed.  The  heirs  by  entering  their  appearance  to  the 
action  and  contesting  claims  waived  all  objections  to  the  proceeding. 

8.  Warning  order— It  will  be  presumed  that  the  proper  aifidavit  for  a  warn- 
ing order  was  filed  before  the  warning  order  was  made. 

(Filed  May  21.  1902.) 

A.  K.  Cook  and  Helm,  Bruce  &  Helm  for  appellants. 

Tinsley  &  Faulkner  for  appellees. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

At  its  April  term,  1S87,  Alexander  W.  Chastain  was  found  of.  unsound 
mind  by  an  inquest  held  in  the  Clay  Circuit  Court,  and.  B.  F.  White  was  ap- 
pointed as  his  committee.  White  qualified  and  gave  bond,  and  on  March  5» 
1889,  filed  a  petition  In  equity  in  the  Clay  Circuit  Court,  in  which  he  set  up 
that  his  ward  owned  a  large  number  of  tracts  of  land;  that  there  wereclaima 
against  the  land  and  debts  unpaid;  that  the  ward  had  no  wife  or  children  ; 
that  the  lands  were  unimproved,  yielding  no  income  for  his  maintenance; 
that  he  had  no  personal  estate,  and  a  sale  of  the  land  was  necessary  for  bis 
maintenance  and  tbe  payment  of  his  debts.  To  this  petition  A.  W.  Chas- 
tain and  a  number  of  the  creditors  and  claimants  of  interest  in  tbe  land 
were  made  defendants.  There  is  no  evidence  in  the  record  that  tbe  sum- 
mons was  served  on  Chastain,  or  any  one  for  him.  At  tbe  October  term, 
1889,  an  order  was  made  suggesting  the  death  of  A.  W.  Chastain,  and  reviv- 
ing the  action  in  the  name  of  A.  B.  Howard,  as  administrator  of  hisestate^ 
against  bis  heirs  and  creditors.  The  order  of  the  county  court,  which  i& 
filed,  shows  that  Howard  was  appointed  curator  of  tbe  estate,  and  not  ad- 
ministrator. On  the  next  day  an  amended  petition  was  filed,  in  which  it 
was  alleged  that  Chastain  left  as  bis  heirs  at  law,  Anna  Haynes,  who  inters 
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lurried  with  Robert  F.  Haynes,  and  H.  Anoa  Jonas,  who  iDteimarrlecl 
with  Anton  L.  Jonas;  that  Mrs.  Haynes  and  her  husband  resided  at  De 
Land,  Florida,  and  Mrs.  Jonas  and  her  husband  at  Jellico,  Tennessee.  The 
coart  made  them  defendants  to  the  action,  and  ordered  that  a  warning  order 
Isue  against  them.  The  case  was  then  referred  to  the  master  commissioner. 
At  the  April  term.  1890,  the  attorney  for  the  nonresident  defendants  filed 
htg  report,  and  at  the  October  term  they  appeared  in  the  action  by  C.  B. 
Hancock,  who  was  attorney  for  George  Baird,  and  also  for  the  plain  tiff » 
Howard,  and  offered  to  file  a  demurrer  and  reply  to  the  petition  of  Elizabeth 
BjTon,  one  of  the  creditors.  The  court  refused  to  allow  the  pleadings  to  be 
filed.  At  the  October  term,  1892,  after  the  case  had  been  fully  prepared  and 
was  under  submission,  H.  Anna  Jonas  entered  a  motion  to  set  aside  the 
order  of  submission  and  strike  the  case  from  the  docket.  This  motion  was. 
oTerruled,  and  at  the  March  term,  1893,  a  judgment  was  entered  in  favor  of 
some  of  the  creditors  and  held  up  until  February  27,  1895,  when  a  final  judg- 
ment was  rendered  on  the  remainder  of  the  claims,  and  a  sale  of  the  land,  or 
so  much  of  it  as  might  be  necessary,  was  ordered  to  be  made. 

Id  the  meantime,  however,  on  May  21,  1890,  H.  Anna  Jonas  and  her  hus- 
band, and  Mrs.  Haynes  and  her  husband,  conveyed  their  interest  in  the  land 
to  Heoiy  A.  Haynes.  On  June  21.  1890,  be  conveyed  the  property  to  George 
W,  Baird,  and  by  deeds  executed  in  August,  October  and  November,  18^0,. 
and  March,  1891,  Baird  conveyed  the  property  to  E.  H.  PatterFon,  trnptePv 
and  Patterson  conveyed  it  to  the  Kentucky  Coal,  Iron  and  Developmeni  Co. 
On  AagDst  5,  1892,  it  conveyed  the  land  to  the  Central  Appalachian  Co., 
which  conveyed  it.  in  November,  1894,  to  the  International  Development 
Co.,  having  first  mortgaged  it  to  the  Corporation  Trust  Co.  None  of  these 
companies  were  a  party  to  the  suit  to  settle  the  estate  of  A.  W.  Cbasfain. 
Chastain  made  a  will  in  the  year  1871  devising  bis  whole  estate  to  H.  Anna 
Jonas,  hut  the  will  was  not  found  until  some  time  after  his  death.  On 
March  13,  1896,  the  International  Development  Co.  appeared  In  the  suit 
above  referred  to  and  entered  a  motion  to  set  aside  the  judgment  of  sale  of 
the  land.  This  motion  was  overruled.  It  then,  on  October  18,  1897,  filed 
this  soit  in  the  Clay  Circuit  Court  to  vacate  that  judgment  and  enjoin  the 
ex^ution  of  it.  On  final  hearing  the  court  dismissed  the  petition,  and  it 
appeals. 

The  deed  which  was  made  by  Anna  C.  Haynes  and  R.  F.  Haynes,  her 
bcsband,  and  H.  Anna  Jonas  and  Anton  L.  Jonas,  her  husband,  to  Harry 
A.  Haynes  for  the  land  sets  out  the  consideration  as  follows:  "In  considera- 
tion of  the  sum  of  $400,  $200  of  it  paid  to  Anna  C.  Haynes  and  the  other  1300 
paid  to  said  H.  Anna  Jonas,  the  receipt  of  which  sum,  is  hereby  acknowl- 
edged, and.  the  further  consideration  that  said  second  party  (Harry  A. 
Hiijnes)  will  relieve  the  land  herein  conveyed  from  all  just  debts  or  legal 
liabilities  of  Alex.  W.  Chastain,  now  deceased,  provided  said  land  is  of  sufiS- 
cient  value  to  be  sold,  and  other  consideration  not  mentioned  herein,  but 
which  are  not  to  be  a  lien  on  herein  described  land." 

In  the  deed  which  Harry  A.  Haynes  made  to  George  Baird  for  the  land  the 
consideration  is  thus  stated:  "In  consideration  of  $11,250,  cash  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  and  for  the  further  con- 
■ideratlon  that  the  party  of  the  second  part  settles,  adjusts  and  pays  all  th& 
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ilebts  or  claims  of  every  kind  against  the  estate  of  A.  W.  Chastaln,  deoeanpd, 
includiDft  the  oost  of  the  suit  dow  peudiDg  to  settle  bis  estate  in  the  Clay 
Circuit  Court  aud  other  suits  consolidated  therewith." 

Appellant  takes  the  land  under  these  deeds  and  subject,  therefore,  to  the 
incumbrance  thus  created  upon  it.  It  is  insisted  for  it  that  White,  as  cotti- 
mittee,  had  no  authority  to  briuK  an  action  for  the  settlement  of  Chastain*8 
estate  or  the  sale  of  the  land;  that  no  summons  was  issued  on  the  petition, 
and,  therefore,  it  abated  on  Cbastain's  death,  and  there  was  nothing  to  re- 
vive; that  Howard,  as  curator,  had  no  authority  to  prosecute  such  an 
action,  and  that  there  was  in  fact  no  i-evivor,  and  that  the  heirs  of  Chastain 
were  not  before  the  court  and  the  judgment  was  void. 

We  deem  is  unnecessary  to  determine  whether  White,  as  committee,  could 
maintain  an  action  for  the  sale  of  the  lands  of  his  ward  to  pay  his  debts,  or 
whether  Howard,  as  curator,  could  maintain  an  action  for  the  settlement  of 
the  estate  of  the  decedent,  or  whether  he  was  properly  appointed.  All  of 
these  matters  simply  went  to  the  capacity  of  the  plaintiff  to  sue,  and 
though  they  might  have  been  cause  for  abating  the  action,  if  pleaded  at  the 
proper  time,  they  were  waived,  if  not  then  presented.  After  the  action  was 
revived  in  the  name  of  Howard,  as  administrator,  an  amended  petition  was 
filed  making  the  two  heirs  at  law  and  their  husbands  defendants  to  the 
action,  and  at  the  next  term  of  court  a  report  was  filed  as  follows  by  the  at- 
torney :  "The  respondent,  A.  W.  Baker,  says  he  was  appointed  by  the  clerk 
of  the  court  in  vacation,  in  the  above-styled  action,  attorney  to  defend  for  the 
nonresident  defendants,  to  wit,  Robert  F.  Haynes  and  wife,  Anna  Haynes, 
who  reside  at  De  Land,  Florida,  and  A.  L.  Jonas  and  Anna  Jonas,  who  re- 
eide  at  Jellioo,  Tenn.  Respondent  says  that  he  has  informed  the  said 
parties  of  the  pendency  of  this  action  by  mail,  and  of  the  nature  of  the 
same."    *    *    * 

Although  no  affidavit  is  found  in  the  transcript  on  which  the  warning 
order  was  based,  it  must  be  presumed  now  that  a  proper  affidavit  was  filed. 
<Newcomb  v.  Newcomb,  76  Ky.,  544. )  The  heirs  at  law  of  the  decedent  were, 
therefore,  properly  brought  before  the  court.  They  understood  that  Ihey 
were  before  the  court,  and  afterwards  entered  their  appearance  and  under- 
took to  contest  the  claim  of  one  of  the  creditors,  but  they  did  not  question 
the  authority  of  the  plaintiff  to  prosecute  the  action  or  the  regularity  of  the 
proceeding.  Besides,  when  they  sold  to  Harry  A.  Haynes  they  stipulated  as 
part  of  the  consideration  that  he  was  to  pay  all  the  just  debts  or  legal  lia- 
bilities of  the  deceased,  and  when  Haynes  conveyed  to  Baird  he  stipulated 
that  Baird  should  not  only  pay  these  claims,  but  also  the  cost  of  the  suit 
pending  to  settle  his  estate  in  the  Clay  Circuit  Court,  and  the  other  suits 
oonsolidated  therein.  Appellant,  therefore,  is  not  a  bona  fide  purchaser  with- 
out notice,  but  took  the  land  with  actual  notice  that  It  was  charged  with  the 
payment  of  the  debts  of  the  decedent,  including  the  cost  of  the  suit  referred 
to.  Although  the  proceedings  may  not  have  been  regular,  the  heirs  of  Chas- 
tain might  waive  that  irregularity  with  a  view  to  getting  the  estate  settled 
as  speedily  as  possible  without  unnecessary  cost.  This  appears  to  be  the 
oourse  they  pursued,  for  there  was  a  prolonged  contest  over  some  of  the 
debts,  conducted  by  the  attorney  for  the  administrator,  who  was  the  same 
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attarney  who  appeared  for  them  and  offered  to  file  the  pleadings  tendered  by 
tbem  in  the  oaae;  be  also  represented   Baird,    the  purchaser,   who  had  as* 
sDmed  the  payment  of  the  debts. 
Judgment  aiBrmed. 


BROWN  V.  DINWIDDIE. 

(Filed  May  21,  190g-Not  to  be  reported.) 

Willg— Title— This  appeal  involves  the  oonstruotlon  of  the  will  of  Joshufv 
F  Speed,  deceased,  the  appellant  Insisting  that  the  title  he  received  did 
Dot  convey  to  him  a  three-sevenths  remainder  interest  in  the  property,  the 
lift*  estate  in  which  was  given  to  three  sisters  of  the  testators,  who  have  died 
chrldless.  Held— That  appellant  received  a  valid  title  as  the  devisees  were 
QDder  the  will  vested  with  the  remainder  interest  In  three>sevenths  of  said 
estate  which  passed  to  appellant  under  the  deed  tendered  him. 

Hickman  &  Watkins  for  appellant. 

Laae  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

OpinioD  of  the  court  by  Chief  Justice  Guffy. 

It  appears  from  the  petition  that  the  appellee  had  offered,  in  writing,  to 
»11  to  the  appellant  a  certain  parcel  of  real  estate  situated  in  Jefferson 
county,  which  offer  was  accepted  In  writing  by  the  appellant;  that  soon 
thereafter  the  appellee  tendered  a  warranty  deed  to  the  appellant  and  de- 
mnnded  payment  of  the  agreed  price  of  $500.  Appellant  refused  to  accept  the 
deed,  and  refused  to  pay  the  money.  Thereupon  the  plaintiff  instituted  this 
action  seeking  to  enforce  specific  performance.  The  appellant  admitted  the 
laie.  but  denied  that  plaintiff  was  able  to  make  a  good  and  perfect  title. 
TbH  defendant  then  proceeded  to  state  in  his  answer  the  defect  in  the  title 
tendered,  which  is  as  follows:  ''Defendant  states  that  prior  to  June  5,  1882. 
one  Joshua  F.  Speed  died  a  resident  of  Jefferson  county,  and  seized  in  fee 
Mniple  jointly  with  J.  W.  Kenning  of  the  property  described  in  the  petition, 
^•id  Joshua  F.  Speed  died  testate,  and  his  last  will  and  testament,  dated 
November  14,  1881,  was  duly  admitted  to  probate  and  recorded  by  the  Jtffer- 
ion  County  Court  on  June  6,  1882,  as  shown  by  the  record  in  the  Jefferson 
c»untj  clerk's  office.  Will  Book  11,  page  S27.  The  7th,  8tb,  10th,  18th  and 
l»ib  olanses  of  aforesaid  decedent's  will  are  as  follows: 

"7(b.  After  the  foregoing  directions  and  bequests  have  been  complied 
»iih,  I  hereby  give  to  my  executors,  or  either  or  any  of  them  who  may 
qoMify,  the  full  powei  to  divide  the  whole  of  my  estate  remaining  in  two 
«qoal parts,  according  to  their  judgment  and  discretion,  and  when  so  divided 
my  wife,  Fannie,  shall  have  the  right  to  elect  which  half  she  will  take  (I 
fbqaest  her  to  make  choice),  and  the  part  selected  I  give  to  her  absolutely 
Bod  in  fee,  with  full  power  of  disposition  over  it. 

"8tfa.  The  remaining  part  of  my  estate  I  wish  equally  divided  among  my 
brothers  and  sisters,  who  are  Mary  L.  Speed,  Eliza  J.  Speed,  Lucy  F.  Breck- 
inridge, James  Speed,  Peachy  W.  Peay,  Susan  F.  Davis,  Philip  Speed,  J. 
Smith  Speed,  Martha  B.  Adams  and  William  P.  Speed.  The  last-named 
being  dead,  I  wish  Ms  children  to  take  his  place  in  the  will. 
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"lOtb.  The  shares  of  my  estate  Riven  to  my  sisters,  Mary  L.  Speed,  Eliza  J. 
Speed  and  Luoy  F.  Breoklnrldge,  are  giveD  only  to.  snob  of  them  as  survive 
me,  and  then  only  for  their  respective  lives  (they  each  being  childless),  and 
to  remain  In  the  hands  of  my  acting  executor  or  executors  In  trust,  each 
sister  to  have  the  Income  or  profit  from  her  share  arising  paid  over  to  her  as 
she  may  need  It.  At  the  death  of  each  of  said  three  sisters,  who  survive  me, 
the  share  of  my  estate  so  held  In  trust  for  her  shall  be  divided  among  my 
brothers  and  slaters  having  children,  the  children  of  any  who  may  be  dead 
taking  the  share  of  their  parent,  except  In  case  of  George  N.  Peay,  whose 
portion  shall  go  as  provided  In  8th  clause  of  the  will.  (19  Ky.  Law  Bep., 
1290,  for  construction.) 

"18th.  I  hereby  give  full  power  to  my  acting  executor,  or  executors,  or  the 
survivor  of  them,  to  sell  any  or  all  of  my  real  estate  located  in  the  States  of 
Kentucky,  Missouri,  California,  Illinois,  and  to  convey  the  same  by  dee^, 
with  covenant  of  general  warranty,  and  power  to  make  partition  of  itt*y 
lands  I  may  own  jointly  with  others,  and  make  the  necessary  deeds  to  per- 
fect said  partition.  In  event  of  my  owning  land  jointly  with  James  W. 
Hennlng,  then,  in  making  such  partition  and  deeds,  my  executor,  and  the 
survivor  of  them,  excepting  said  Hennlng,  shall  act  in  this  matter." 

15th.  In  this  clause  he  appoints  John  Speed,  son  of  James  Speed,  James 
^,  Hennlng  and  Fannie  Speed  his  executors.  Said  John  Speed  and  James 
Vf.  Hennlng  duly  qualified  as  executors  of  said  decedent's  estate.  (Minute 
Book  89,  page  807,  iu  Jefferson  county  clerk's  office. 

On  August  19,  1882,  by  deed  of  partition  duly  executed  and  recorded  in 
D.^ed  Book  £63,  page  428,  J.  W.  Hennlng,  aforesaid,  acted  for  himself  and 
John  Speed,  executor  of  Joshua  F.  Speed,  conveyed  to  all  the  aforesaid 
devisees  (section  8  of  will)  the  property  described  in  petition. 

The  defendant  says  that  on  August  30,  188*3,  a  partition  was  made  of  said 
real  estate  by  and  between  all  the  devisees  mentioned  in  the  7th  and  8th 
clauses  of  aforesaid  will,  and  defendant  admits  that  said  estate  was  divided 
first  into  two  equal  parts,  according  to  value,  the  Fannie  Speed  choosing 
one-half.  The  other  half  was  divided  equally,  according  to  value,  among  the 
decedent's  brothers  and  sisters,  and  the  children  of  his  deceased  brother, 
William  P.  Speed,  taking  his  share.  Defendant  admits  that  said  partition 
was  duly  carried  out  in  said  deed  of  partition  by  conveying  in  fee  simple  to 
said  widow  her  elected  one-half,  and  by  conveying  in  fee  simple  to  each  of 
decedent's  brothers  and  sisters  one-tenth  of  the  remaining  half,  except  that 
the  three  shares  devised  to  the  three  childless  sisters  aforesaid  were  conveyed 
to  the  executor  of  said  Joshua  F.  Speed,  as  trustee  for  said  sisters  for  and 
during  their  natural  lives,  with  remainder,  after  their  respective  deaths,  as 
provided  in  said  10th  clause  of  said  will. 

Defendant  admits  that  in  said  deed  of  partition,  between  and  among  the 
aforesaid  devisees,  there  was  conveyed  to  J.  Smith  Speed  a  portion  of  his 
share  as  devisee  the  lot  of  land  described  in  the  petition,  and  she  admits 
the  title  of  said  J.  Smith  Speed  to  said  lot  is  now  vested  In  the  plaintiff. 
But  the  defendant  said  that  under  the  provisions  of  aforesaid  will  the  three 
childless  sisters  aforesaid  were  only  given  a  life  estate  in  three-tenths  of  the 
undivided  aforesaid  one-half  Interest  of  Joshua  F.  Speed's  estate,  and  that 
they  had  no  right  or  authority  to  convey  any  greater  Interest  than  their  re- 
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•pectlTe  life  Mtates.  The  defendant  states  the  title  to  the  lots  described  in 
the  petition  aoqnired  by  J.  Smith  Speed  was  defective  to  the  extent  of  an 
nndlTided  three-tenths'  remainder  Interet,  and  to  the  same  extent  the  said 
title  is  defective  in  the  plaintiff. 

Defendant  states  that  one  of  the  aforesaid  childless  sisters,  Mary  L.  Speed, 
died  in  1884,  leaving  surviving  her  all  of  her  brothers  and  sisters,  except 
Philip  Speed,  who  had  died  in  1882,  leaving  several  children.  Another 
childless  sister  aforesaid,  Eliza  J.  Speed,  died  in  1886,  leaving  surviving  the 
mme  brothers  and  sisters,  and  the  same  children  of  Phillip  Speed.  The  last 
childless  sister  aforesaid,  Lucy  F:  Breckinridge,  died  in  1898,  leaving  no 
brother  and  sister  surviving  except  Martha  B.  Adams,  all  of  the  other 
tarotbers  and  sisters  baring  died,  leaving  children.  Defendant  states  that 
opoD  the  death  of  each  of  the  aforesaid  childless  sisters  the  remainder  inter- 
est, after  their  respective  life  estates  were  divided  amongst  the  surviving 
brother  and  sisters  with  children,  the  children  of  any  who  were  dead  taking 
their  parents'  share,  and  that  these  divisions  were  equitably  made  according 
to  valae  and  according  to  aforsald  10th  section  of  aforesaid  will.  Wherefore, 
the  defendant  prays  that  the  petition  herein  be  dismissed,  for  her  costs  and 
for  all  proper  and  equitable  relief. 

The  court  sustained  a  demurrer  to  the  answer,  and  defendant  failing  to 
plead  further,  judgment  was  rendered  in  favor  of  plaintiff,  adjudging  plain- 
tiff's title  to  be  good  and  adjudging  a  specific  performance,  hence  this 
appeal.  The  contention  of  appellant  seems  to  be  that  the  division  and  con- 
voyauoe  of  the  lands  of  the  testator,  Joshua  F.  Speed,  did  not  have  the  effect 
to  pass  to  J.  Smith  Speed,  a  remote  vendor  of  the  plaintiff,  a  perfect  title  to 
the  land  in  question.  We  are  of  the  opinion  that  the  seven  devisees  of  Joshua 
Speed  took  a  vested  lemalnder  Interest  in  three-tenths  devised  for  life  to  the 
sisters  mentioned,  hence  it  follows  that  the  division  and  conveyance  of  the 
land  passed  a  perfect  title  to  J.  Smith  Speed.  Moreover,  if  the  contention 
of  the  appellant  as  to  it  being  a  contingent  remainder  was  true,  we  are  of 
Che  opinion  that  the  heirs  of  the  other  ven^^ees  in  the  conveyance  aforesaid 
would  be  estopped  to  assert  any  claim  to  the  land  in  controversy  on  account 
of  the  consideration  received  by  their  ancestors.  It  further  appears  from  the 
O))inion  of  this  court,  in  Gough  v.  Clifton  Land  Co.,  19  Ey.  Law  Rep.,  1291, 
that  the  will  in  question  was  given  the  same  construction  given  by  the  court 
helow  and  already  indicated  in  this  opinion. 
Judgment  affirmed. 


MCDONALD,  &c.  v.  CITY  OF  LOUISVILLE. 

(Filed  May  21,  1902.) 

Municipal  taxation— Constitutional  law— iDJunotion— Appellant,  a  tax- 
payer in  the  city  of  Louisville,  brought  this  suit  to  enjoin  the  collection  of 
taxes  by  the  city  of  Louisville  for  the  year  1902.  alleging  that  the  levy  of 
same  was  illegal  because  no  levy  was  made  for  a  deficit  tax  which  is  alleged 
to  be  compulsory  on  the  council;  also  because  the  levy  by  the  legislature  of 
a  tax  for  the  creation  of  a  fireman's  pension  fund  is  contrary  to  section  181 
of  the  Constitution,  which  prohibits  the  general  assembly  from  levying  taxes 
for  the  use  of  any  town,  city  or  county.  Held— That  the  levy  is  not  illegal 
because  of  failure  to  levy  a  "deficit  tax."   The  general  council  is  not  required 


272  MCDONALD,  AC.   V.  CITY  OF  LOUISVILLE. 

to  levy  a  deficit  tax  uoless  there  Is  aD  actual  defloit  in  the  reTenues  for  tbe* 
year,  and  If  a  ooDstruotlon  Is  given  to  both  sections  9081  and  9989,  Kentucky^ 
Statutes,  so  as  to  make  both  of  them  effective,  the  conoluslOD  Is  that  the 
general  assembly  did  not  Intend  to  require  the  levy  of  a  deficit  tax,  whether 
there  was  a  necessity  for  It  or  not,  but  it  was  Intended  to  leave  the  levying 
of  this  particular  tax  to  the  sound  discretion  of  the  general  council,  who 
necessarily  knew  whether  such  deficit,  in  fact,  existed  or  not.  It  is  not 
alleged  that  there  was  any  neoeFsity  for  the  levy  of  the  deficit  tax.  The 
legislature,  by  section  17  of  an  act  paitsed  In  1000,  creating  a  fireman's 
pension  fund,  imposed  a  tax  for  that  purpose  in  the  city  of  Louisville. 
Said  act  was  in  direct  violation  of  section  181  of  the  Constitution.  That 
section  of  the  Constitution  was  intended  to  take  awoy  from  the  general 
assembly  the  power  to  Impose  taxes  upon  towns  and  cities,  and  to  confer 
this  power  on  the  local  authorities.  In  the  act  in  quef^tion  they  have  not 
only  imposed  a  tax  upon  the  city  of  Louisville,  but  they  also  fix  the  levy 
and  purpose  to  which  the  money  is  to  be  applied.  No  discretion  is  left  li> 
the  council  with  regard  to  the  matter.  They  must  continue  the  levy  until 
1300,000  shall  have  been  accumulated. 

McDonald  &  McDonald  and  John  Mason  Brown  for  appellants. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  brought  by  the  appellant,  E.  L.  McDonald,  a  citizen  and. 
taxpayer  of  the  city  of  Louisville,  for  himself  ^nd  all  others  similarly  sit- 
uated, to  obtain  an  injunction  against  the  appellee,  enjoining  the  collection 
of  all  ad  valorem  taxes  levied  by  the  general  council  for  the  fiscal  year  end- 
ing August  81,  1902,  upon  the  ground  that  they  failed  and  refused  to  levy  a 
*' deficit  tax,"  as  required  bylaw.  And  in  an  amended  petition  they  seek 
the  same  relief  on  the  ground  that  the  general  council  had  failed  or  refused 
to  levy  a  tax,  as  required  by  the  act  of  March  16,  1900,  to  create  a  pension 
fund  for  disabled  firemen,  their,  widows,  dependent  children,  fathers  and 
mothers.  A  general  demurrer  was  sustained  to  both  the  original  and 
amended  petitions,  and  each  of  them  dismissed,  and  this  appeal  is  to  reverse 
that  judgment.  The  decision  of  this  case  involves  the  construction  of  seo- 
tions  166,  180  and  181  of  the  Constitution.  Section  166  is  as  follows:  ''The 
cities  and  towns  of  this  Commonwealth,  for  the  purposes  of  their  organiza- 
tioi]  and  government,  shall  be  divided  into  six  classes.  The  organizatioD 
and  powers  of  each  class  shall  be  defined  and  provided  for  by  general  laws, 
so  that  all  municipal  corporations  of  the  same  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restrictions." 

Section  180  provides:  "The  general  assembly  may  authorize  the  counties,, 
cities  or  towns  to  levy  a  poll  tax  not  exceeding  $1.60  per  head.  Every  act 
eoaoted  by  the  general  assembly,  and  every  ordinance  and  resolution  passed 
by  any  county,  city,  town  or  municipal  board  or  local  legislative  body,  levy- 
ing a  tax  shall  specify  distinctly  the  purpose  for  which  said  tax  is  levied,  and 
no  tax  levied  and  collected  for  one  purpose  shall  ever  be  devoted  to  another 
purpose." 

Section  181  provides  that  "the  general  assembly  shall  not  Impose  taxes- 
for  the  purpose  of  any  county,  city,  town  or  other  municipal  corporation,. 
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Init  may  by  general  laws  ooDfer  on  the  proper  authorities  thereof,  respeo- 
tively,  the  power  to  assefls  and  oolleot  snoh  taxes.'* 

Pnnnant  to  section  156  of  the  Gonstitnton,  the  general  assembly  passed 
an  act  for  the  goTemment  of  cities  of  the  first  class  of  this  Commonwealth, 
whieb  was  approved  on  Jnly  1,  1898.  The  first  section  of  the  act,  which  is 
seekioD  8743  of  the  Kentucky  Statutes,  provides  that  "the  inhabitants  of 
eiUes  of  the  first  class  are  hereby  continued  corporate  by  the  name  and  style 
wMeb  they  now  bear,  with  power  to  govern  themselves  by  such  ordinances 
and  reflolutions  for  municipal  purposes  as  they  deem  proper,  not  to  conflict 
with  this  act  nor  the  Constitution  and  laws  of  this  State,  nor  of  the  United 
States.*' 

And  in  section  2061  of  the  statutes,  in  conformity  with  section  180  of  th&< 
Constitution,  it  was  provided  that  "in  the  ordinance  fixing  for  any  year- 
the  tax  rate,  the  general  council  shall  subdivide  its  levy  as  follows :  A  levy^ 
for  schools,  a  levy  for  the  sinking  fund,  a  levy  for  police  purposes,  a  levy  for 
the  iire  deparunent,  a  levy  for  street  and  sewer  cleaning,  a  levy  for  sprink- 
ling streets,  a  levy  for  reconstruction  of  streets,  a  levy  for  street  repairs,  a 
levy  for  construction  and  repair  of  sewers,  a  levy  for  the  house  uf  refuge,  a 
levj  for  charitable  institutions,  a  levy  for  general  purposes,  and  a  levy  for 
deficit  taxes." 

By  an  amendment  of  March  15,  1896,  provision  was  made  for  a  levy  for 
libnury  purposes  and  poll  taxes;  and  it  was  further  provided  that  the  gen- 
«fa]  ooQDCil  might  omit  any  of  the  foregoing  levies  when  not  demanded  by 
public  interest.  This  section  was  amended  by  an  act  approved  March  20, 
1900,  so  as  to  make  its  closing  sentence  read  as  follows:  "The  general  coun- 
cil 'shall'  cause  the  foregoing  levy  to  be  made  for  the  purposes  stated  by  the 
ordinance  fixing  the  tax  rate  for  each  year." 

The  levy  ordinance  of  December,  1901,  does  not  contain  a  levy  for  a  deficit 
tax  or  to  create  a  pension  fund,  as  required  by  the  act  of  March  16,  1900,  and 
appellants  insists  that  for  this  reason  the  entire  levy  is  illegal  and  void. 
Section  2983  provides  that  "in  no  fiscal  year  shall  the  general  council  ap- 
propriate or  expend,  or  contract  for  the  expenditure  of,  more  than  96  per 
cent,  of  the  estimated  revenue  of  the  current  year,  unless  more  than  that 
ihall  lie  actually  collected.  And  if  in  any  year  less  than  95  per  cent,  of  the 
eetimated  revenue  shall  be  collected,  any  deficiency  within  96  per  cent,  'may'' 
be  provided  for  in  the  levy  of  the  next  year,  and  shall  be  called  the  deficit 
tax." 

The  general  council  are  not  required  to  levy  a  deficit  tax  unless  there  is  an 
BCtoal  deficit  in  the  revenues  for  the  year,  and  if  we  give  a  construction  ta 
both  sections  2981  and  2982,  so  as  to  make  both  of  them  effective,  we  must 
eonclude  that  the  general  assembly  did  not  intend  to  require  the  levy  of  a 
deficit  tax  whether  there  was  any  necessity  for  it  or  not,  but  it  was  intended 
to  leave  the  levying  of  this  particular  tax  to  the  sound  discretion  of  the  gen- 
eral connoil,  who  necessarily  knew  whether  such  deficit  in  fact  existed  or 
sot.  It  is  not  alleged  in  either  the  original  or  amended  petition,  that  there 
was  any  necessity  for  the  levy  of  a  deficit  tax  for  the  fiscal  year  ending  the 
81st  of  August,  1902,  and  it  must,  therefore,  be  assumed  that  96  per  cent,  of 
the  estimated  revenue  for  1901  had  been  collected  when  the  levying  ordinance 

vol.  24—18 
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for  1909  was  passed  by  the  geDeral  counoil.  In  the  abseooe  of  the  oondltloDfl 
pointed  out  in  section  2982  the  general  oouncil  were  not  required  to  leTj  a 
tax  for  deficit  taxes,  and  the  demurrer  was,  therefore,  properly  sustained  to 
the  original  petition. 

The  purpose  of  the  amendment  to  appellee's  charter,  approved  March  16, 
1900,  as  expressed  in  the  title,  was  for  the  *' better  goyernment,  administra- 
tion, disposition  and  discipline  of  the  fire  department;  and  to  create  a  per- 
petual pension  fund  for  disabled  firemen,  their  widows,  and  depc-ndent 
children,  fathers  and  mothers;  and  to  create  a  perpetual  board  of  tiiistees 
for  the  management  and  conduct  thereof,  and  to  pension  members  thereof 
after  serTloe  of  a  term  of  years. " 

The  general  administration  and  government  of  the  fire  department  is  Im- 
posed upon  the  board  of  public  safety. 

Section  16  of  the  act  provides  that  '*there  shall  be  organized  in  connec- 
tion with  said  department  a  board,  to  be  known  as  the  board  of  trustees  of 
the  firemen's  pension  fund,  which  shall  be  composed  of  the  chairraiin  or 
president  of  the  boaid  of  public  safety,  the  chief  of  firemen,  the  city  nttor- 
ney,  the  comptroller  and  city  treasurer." 

And  section  17  provides:  *' There  shall  be  levied  and  set  apart  by  tho  gen- 
earl  council  of  cities  of  the  first  class  each  year  one-half  of  one  per  c(  ntum 
of  each  one  hundred  dollars  of  value  of  the  taxable  property  Jn  said  fiiies 
for  said  year  as  a  fund  for  the  pensioning  of  crippled  and  disabled  members 
of  the  fire  department,  and  of  the  widows  and  dependent  children  und^r  the 
age  of  sixteen  years,  and  dependent  fathers  and  mothers  of  deceased  meiit Iters 
of  the  fire  department  of  said  cities.  All  moneys  received  under  this  tax 
levy  shall  constitute  and  lie  kept  as  a  fund,  to  be  called  the  firemen's  pension 
fund,  and  the  said  board  heretofore  designated  is  hereby  declared  to  be  a 
trustee  of  all  said  fond,  and  shall  have  power,  and  it  shall  be  their  duty  from 
time  to  time,  to  invest  the  same,  in  whole  or  in  part,  as  they  shall  deem  most 
advantageous  for  the  objects  of  said  fund." 

Section  20  provides  that  "the  said  board  of  trustees  shall  have  power  to 
draw  such  pension  fund  from  the  treasury  and  may  Invest  the  same,  or  any 
part  thereof,  in  the  name  of  the  board  of  trustees  of  the  firemen *8  pc^nsion 
fund,  in  interest  bearing  bonds  of  the  ITnited  States,  or  the  State  of  Ken- 
tucky, or  any  city  of  the  first  class  in  the  State  of  Kentucky,  and  all  such 
securities  shall  be  deposited  with  the  treasurer  of  said  city  as  ex-oflSclo  treas- 
urer of  said  board." 

Section  21  provides:  "The  interest  received  from  the  investment  of  said 
sum  sliall  be  applicable  to  the  payment  of  pensions  under  this  act,  nnd  it 
shall  be  within  the  power  of  the  board  of  trustees  to  diminish  and  adjust 
the  annual  rate  or  per  centum  authorized  by  this  act  to  be  set  apart  for  the 
firemen's  pension  fund  from  the  general  tax  levy  for  municipal  purposes,  so 
that  the  income  from  interest,  percentage  of  s&laries  of  the  officers,  members 
and  employes,  fines  and  other  moneys  received  as  set  forth  herein,  shall  meet 
the  requirements  of  the  pension  list  as  provided  by  this  act :  Provided,  That 
at  no  time  shall  the  fund  exceed  $300,000." 

Questions  as  to  the  power  of  the  legislature  to  impose  burdens  upon  xunni- 
cipalities  without  their  consent  have  been  a  prolific  source  of  litigation,  and 
the  general  trend  of  the  decisions  is  to  the  effect  that  the  legislative  power 
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«f  taxation  la  abaolute,  except  as  limited  by  restriotioDS  of  the  State  and 
Federal  CoDstltntiOD.  In  the  note  to  the  ease  of  the  State  of  CoDDectiout  v. 
Balkley,  wbloh  was  deoided  by  the  GoDDeotiout  Supreme  Court  of  Errors, 
^  L.  R.  A.,  466,  the  editor  says : 

"CoDsldered  as  mere  agencies  of  government,  mnnioipal  corporations  are 
undoabtedly  subject  to  the  absolute  control  of  the  legislature,  except,  per- 
haps, as  to  their  property  rights.  Many  of  the  cases,  however,  have  recog- 
olsed  the  twofold  character  in  such  corporations,  the  one  publia,  as  regards 
the  State  at  large  in  so  far  as  they  are  its  agent  in  government;  ,the  other 
private,  In  so  far  as  they  are  to  provide  the  local  necessities  and  conveniences 
tor  their  own  citizens,  and  have  denied  the  absolute  control  of  the  legisla- 
tore  over  matters  referable  to  the  private,  as  distinguished  from  the  public, 
'Character  of  such  corporations.  The  difficulty  in  placing  a  limit  to  the  legis- 
lative control  over  municipal  corporations,  at  least  where  their  property 
rights  are  concerned,  is  to  find  any  constitution  restriction  upon  it. 

"This  difficulty  was  obviated  by  Justice  Cooley,  in  People,  exrel.  Le  Roy  v. 
Buribnt,  24  Mich.,  44,  by  resorting  to  the  doctrine  of  an  implied  constitu- 
iioDal  guaranty  to  municipal  corporations  of  the  right  of  self  government  in 
respect  to  purely  local  affairs.  He  based  this  doctrine  upon  the  fact  that  the 
Constitution  was  adopted  in  view  of,  and  recognized  the  existence  of,  a  sys- 
tem of  local  government  well  understood  and  tolerably  uniform  in  character, 
existing  from  the  early  settlement  of  the  country.  The  opinion  says  that 
the  question,  broadly  and  nakedly  stated,  is  'whether  local  self-government 
Id  this  State  Is  or  Is  not  a  mere  privilege,  conceded  by  the  legislature  in  its 
dlsoietioo,  and  which  may  be  withdrawn  at  aoy  time  at  pleasure. '  As 
•already  shown,  he  reg^irded  It  as  a  constitutional  right  and  not  merely  'as  a 
legislative  privilege.'  " 

He  Gonflned  the  doctrine  strictly  to  matters  which  relate  to  the  private,  as 
disclngDlshed  from  the  public,  functions  of  municipal  corporations,  and  in 
the  subsequent  case  of  People,  ex  rel.  Park  Commissioners  v.  Detroit,  28  Mich., 
^d,  Judge  Cooley  In  his  opinion  said:  "The  constitutional  principle,  that 
DO  person  shall  be  deprived  of  property  without  due  process  of  law,  applies 
to  mtiDloipal  corporations  in  their  private  capacity  as  well  as  to  corporations 
for  manufaoturlng  and  commercial  purposes,  and  when  a  local  convenience 
or  need  is  to  be  supplied,  in  which  the  people  of  the  State  at  large,  or  any 
portion  thereof  outside  of  the  city  limits,  are  not  concerned,  the  State  can 
no  more,  by  process  of  taxation,  take  from  the  individual  citizen  his  money 
topQrohase  it  than  they  could,  if  it  had  been  procured,  appropriate  it  to 
i^tate  uses. " 

In  The  People  v.  Lynch,  61  Cal.,  15,  the  court  held  that  "the  provision  of 
the  Constitution  requiring  the  legislature  to  provide  for  the  organization  of 
olties  and  Inoorporate  villages,  and  the  provision  that  each  town  or  city  and 
inoorporate  village  shall  make  provision  for  the  support  of  Its  own  officers, 
wbjeot  to  such  restrictions  and  regulations  as  the  legislature  may  prescribe, 
^ntemplate  cities  and  villages  having  the  essential  feature  of  American 
cities  and  villages.  The  very  idea  of  an  American  city  or  village  involves 
tiie  Idea  of  self-government  of  local  officers,  selected  by  the  Inhabitants,  and 
Inflecting  the  wants  and  wishes  of  the  inhabitants,  and  that  such  officers 
'ball  exercise  their  own  Judgment  in  respect  to  the  internal  affairs  commit- 
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ted  to  their  charge  hy  the  laws  of  their  oreation ;  aod  It  was  there  held  tha^* 
the  lefflslature  oonld  Dot  deprive  the  city  conneil  of  all  disoretioD  with  re- 
spect to  a  local  improvemeDt  within  the  limits  of  the  city,  when  by  the  char- 
ter the  matter  of  such  improvemeDt  was  left  to  the  judgment  and  disoretioD- 
of  the  local  body.    Substantially  the  same  doctrine  was  anDounced  in  State, 
ex  rel.  Attorney  General  v.  Moores,  66  Keb,  480;  Evansville  v.  State,  118  Ind.. 
496,  and  in  many  other  cases,  which  may  be  found  cited  in  notes  to  Burkleyr 
V.  Williams,  48  L.  B.  A.,  466.    These  cases  held  that  the  power  of  the  legis- 
lature was  supreme  in  matters  of  general  concern,  but  that  in  all  mattera- 
purely  lobal,  the  power  of  the  legislature  to  impose  burdens  is  denied.    Th» 
oases  relied  upon  to  support  the  contention  of  appellant  from  this  State- 
were  all  decided  before  the  adoption  of  the  present  Constitution,  and  tho6» 
relied  on  from  other  States,  the  Constitution  of  such  States  do  not  contain* 
restrictions  upon  the  power  of  the  legislature  similar  to  ours.    Section  181 
was  intended  to  take  away  from  the  general  assembly  the  power  to  impose- 
taxes  upon  towns  and  cities  and  to  confer  this  power  upon  the  local  author- 
ities.   In  the  act  in  question  they  have  not  only  imposed  a  tax  upon  the  city 
of  Louisville,  but  they  also  fix  the  levy  and  purpose  to  which  the  money  ia- 
to  be  applied.    No  discretion  is  left  in  the  council  with  regard  tot  he  matter ; 
they  must  continue  the  levy  until  $800,000  shall  have  been  accumulated. 

The  wisdom  of  section  181  is  forcibly  illustrated  in  the  practical  working- 
of  this  legislation.  The  tax  of  60  cents  on  the  $100,  upon  the  present  assess- 
ment  of  the  city  of  Louisville,  would  yield  $687,600,  a  sum  enormously  in  ex- 
cess of  what  would,  under  any  circumstances,  be  required.  The  present  levy- 
is  $1.60  on  the  $100.  This  sum  includes  the  levy  for  schools  and  the  sinking 
fund,  which  aggregate  48^  cents,  leaving  the  remainder  of  $1.10^  for  other- 
purposes.  If  we  add  60  cents  for  the  pension  fund,  the  levy  would  be  in  ex- 
cess of  the  maximum  rate  of  taxation  allowed  by  section  167  of  the  Constitu- 
tion to  cities  of  the  first-  class.  The  Constitution  has  taken  from  the  general^ 
assembly  the  power  to  impose  taxes  for  purely  local  concerns,  and  whilst- 
they  can  prescribe  the  purposes  for  which  such  taxes  may  be  levied  and  fix 
a  maximum  rate  therefor,  unless  they  are  necessary  for  the  maintenance  of 
the  municipality,  or  involve  the  interest  of  the  general  public  outside  of  such 
municipality,  their  assesBment  and  collection  is  left  to  the  discretion  of  the- 
local  authorities.  In  section  17  of  the  amendment  the  general  assembly  has< 
disregarded  the  limitations  imposed  upon  them  by  the  Constitution  in  such, 
matters,  and  in  consequence  thereof  it  is  unenforcible. 

Judgment  affirmed. 

Whole  court  sitting. 


SMICK'S  ADM'B  v.  BESWICK'S  ADM'B. 

(Filed  May  21,  1902.) 

1.  Evidence— Attorneys— An  attorney  prepared  a  deed  of  conveyance  be- 
tween two  parties  and  the  vendee  rented  the  property  to  the  vendor,  anci 
these  parties  bad  mutual  transactions  between  them  for  about  thirty  years. 
After  the  death  of  both  parties  the  administrator  of  the  vendee  presented  » 
claim,  amounting  to  several  thousand  dollars,  against  the  administrator  or 
the  vendor,  and  the  sufficiency  of  the  proof  of  this  claim  is  the  prlndpaL 
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■qoestlos  InvolTed  oo  this  appeal.  Tbe  principal  testimony  In  support  of  the 
claim  is  that  of  the  attorney  who  prepared  tbe  deed  between  the  parties,  and 
who  admits  that  he  has  an  interest  in  the  claim  as  an  attorney  to  the  extent 
of  a  fee  eqnal  to  16  per  cent,  thereof  in  case  of  its  collection.  It  Is  objected 
that  his  testimony  is  incompetent  for  two  reasons:  First,  because  under  sub- 
section 6,  section  606,  Civil  Code  of  Practice,  the  attorney  can  not  testify 
ooDoeming  communications  made  to  him  in  his  professional  character  by 
Ills  client;  and,  second,  because  also  that  he  had  such  a  pecuniary  interest 
Id  tbe  matter  as  rendered  him  incompetent  to  testify  against  the  decedent. 
Held— That  the  rule  preventing  an  attorney  from  testifying  as  to  communi- 
HsatioDS  has  no  application  to  this  case,  as  he  was  attorney  for  both  parties. 
But  under  subsection  8,  section  606,  Civil  Code  of  Practice,  the  attorney  has 
such  a  pecuniary  interest  as  to  disqualify  him  from  testifying  against  a 
decedent.  His  evidence  being  the  principal  support  of  the  claim,  the  claim 
should  be  rejected. 

8.  Laches— The  claim  should  be  rejected  for  another  reason.  The  claimant 
has  been  guilty  of  such  laches  in  presenting  it  that  the  chancellor  will  re- 
•fQie  to  enforce  it. 

Robt.  Harding,  J.  W.  Bawlings  and  E.  V.  Puryear  for  appellant. 

W.  C.  Bell  and  Cornell  Terhune  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  tbe  24th  of  February,  1864,  Joseph  McCloekey  and  wife  conveyed  to 
^lliabeth  Beswlck  a  tract  of  one  hundred  acres  of  land  in  Washington 
-couDty  in  consideration  of  $1,000  the  receipt  of  which  was  acknowledged  in 
tbe  deed.  On  the  6th  of  July,  1869,  Elizabeth  Beswlck  conveyed  the  same 
tract  of  land  by  general  warranty  deed  to  her  brother,  Isaac  Smlck,  for  the 
recited  consideration  of  $1,000,  paid  to  her  by  her  brother.  The  deed  was 
'written  by  C.  Terhune,  an  attorney  at  law,  in  tbe  presence  of  the  grantor 
and  grantee,  and  Phoebe  Smick,  and  Phoebe  and  George  Beswlck.  After 
tbe  execution  of  the  deed  Smick  took  possession  of  and  rented  tbe  land  for 
some  twenty  years,  a  part  of  tbe  time  to  tbe  claimant,  George  Beswlck ; 
and  in  January,  1889,  sold  it  to  Calvin  Vest  in  consideration  of  $100  paid  in 
cash,  and  $900  to  be  paid  In  three  equal  installments,  due  respectively  in  one, 
two  and  three  years,  for  which  promissory  notes  were  executed  without  in- 
terest. 

Elizabeth  Beswlck  died  in  1898,  at  the  advanced  age  of  ninety-two  years, 
and  her  brother  followed  her  in  about  twelve  months  thereafter.  On  tbe 
14th  of  February,  1900,  his  administrator  instituted  this  suit  in  tbe  Boyle 
<71rcDit  Court  for  a  settlement  of  his  estate,  alleging  that  the  personal  estate 
of  decedent  was  insufficient  to  pay  his  debts,  and  that  it  would  be  necessary 
to  bave  certain  real  estate  sold  for  this  purpose.  H.  C.  Smith,  administra- 
tor of  Elizabeth  Beswlck,  was  made  a  defendant,  and  Hied  tbe  following 
«laim  against  the  estate : 

To  rent  of  her  place  in  Washington  county,  from  July,  1869,  to  Jan- 
uary, 1889,  at  160  per  year,  for  nineteen  years  and  six  months,  the 

whole  Altgregating $975  00 

To  Int.  on  each  annual  rent  for  same  period 570  00 

Total $1,545  35 
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GRBDITS. 
By  exeontlon  of  Joseph  McCloskey  issued  from  the  Meroer  Circuit 

Court  agaioat  her  and  paid  by  said  Smiok,  July  18, 1869 216  oa 

By  Interest  on  same  to  January  16,  1889 862  79 

Taxes  paid  by  Smiok  from  1878  on  said  land,  paid  April  7,  1875 11  70 

By  interest  to  Januaty  16,  1889  (see  tax  receipt  hereto  attached)  ...  9  65 

By  tax  paid  by  him  for  1874  on  same  land,  paid  April  17,  1875 11  40 

By  interest  on  same  to  January  16, 1899  (see  tax  receipt  hereto  at- 
tached)   9  60 

Total  credits  to  that  date 1611  0^ 

By  balance  due  by  him  on  January  16,  1889 |1,084  90- 

To  amount  of  sale  of  land  to  Calvin  Test  January  16,  1889,  |1,000, 
of  which  was  paid  in  cash  100  OO 

Balance  due  January  16,  1889 $1,184  80 

Interest  on  this  sum  to  Smiok's  death,  1899 |686  25 

To  cash  on  land  January  16,  1890 800  OO 

Interest  on  same  to  February,  1899 162  OO 

To  cash  on  land  January  16,  1891 800  00 

Interest  on  same  to  February,  1899 144  OO 

To  cash  on  land  January  16,  1892 300  OO 

Interest  on  same  to  February,  1899 126  OO 

Balance  due  February,  1899 $8,162  65 

By  her  burial  ezpeuses 25  00 

Balance $8,127  65 

This  claim  is  mainly  based  upon  the  aflSdavit  of  C.  Terhune,  the  attorney 
who  wrote  the  deed  from  Elizabeth  Beswick  to  Isaac  Smick,  in  July,  1860. 
He  says  in  susbtance  that  at  the  date  of  the  execution  of  that  deed  Mrs. 
Beswick  still  owed  $216.80  to  Joe  McCloskey  upon  the  purchase  price  of  the 
land,  upon  which  he  obtained  jadgment;  and  that  it  was  agreed  betweeik 
Mrs.  Beswick  and  her  brother  that  he  should  pay  off  the  debt,  and  that  6h» 
should  make  an  absolute  conveyance  of  her  Washington  county  land  to  him. 
which  he  was  to  rent  until  he  found  a  suitable  purchaser,  and  was  then  ta 
sell,  and  after  repaying  to  himself  the  money  advanced  to  pay  off  the  debt- 
due  to  McCloskey,  to  invest  the  balance  of  the  fund  in  a  home  for  Mrs.  Bes- 
wick. The  aflSant  states  that  he  paid  no  further  attention  to  this  matter 
until  Smick  sold  the  land  to  Vest  in  1889.  at  which  time  Smick  employed 
him  to  write  a  deed  to  Vest,  and  he  says  that  at  that  time  he  advised  Smiok 
to  have  the  cash  payment  larger,  so  that  he  could  at  once  buy  some  land  for 
his  sister  in  Mercer  county;  that  Smick  responded  that  when  he  got  all  the 
money  he  would  make  the  investment  for  her;  that  he  paid  no  further  atten- 
tion to  the  matter  until  Smick 's  death  in  1899.  AfSant  filed  this  claim  aa 
one  of  the  attorneys  of  George  Beswick  under  a  contract  that  they  were  to. 
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noeiTe  for  their  serrioas  a  fee  equal  to  50  per  crtlit.  of  the  amoDot  recovered. 
He  tetiflee  that  all  the  parties  who  were  prefent  at  the  time  the  deed  waa 
prepared,  inclndlng  the  attesting  witnesses,  were  dead  except  himself  aod 
Geofffe  Beswlok,  in  whose  name  the  claim  was  heing  prosecuted;  that  Mrs. 
Baswiok  and  her  brother  lived  near  each  other  during  the  balance  of  their 
liTes.  Mrs.  Lynch,  who  was  in  the  employ  of  Mrs.  Beswick  •  as  a  cook  and 
washwoman,  testifies  that  while  she  was  living  there  she  heard  Mrs.  Bes- 
wick ask  her  brother  for  money,  but  that  he  never  <gave  it  to  her;  and  that 
two  days  before  her  death  Mrs.  Beswick  requested  her  to  ask  Smick  for 
nme  of  '*her"  money,  and  that  she  did  so,  and  he  responded  that  '*Bhe 
didn't  need  St;  to  let  her  son  George  get  her  anything  she  wanted."  And 
one  J.  B.  Layne  testified  that  some  seven  or  eight  years  before  the  death  of 
Smiok,  at  a  time  when  he  was  in  his  employ,  that  he  remarked  to  Smick 
that  be  ought  to  get  his  nephew,  George  Beswick,  to  live  with  him;  that 
Smiok  responded  that  when  he  got  the  balance  of  the  money  on  the  Wash- 
iogtoQ  county  farm  he  was  going  to  buy  them  a  place  to  live  on.  Upon 
croBsexamiDation  this  witness  says  that  he  did  not  speak  of  this  conversa- 
tion to  any  one  until  he  made  his  affidavit  in  April,  1900,  when  he  was  in- 
formed by  the  attorney,  Terhune,  that  he  was  wanted  as  a  witness  in  the 
cafie.  There  are  filed  in  the  record  a  number  of  receipts,  of  which  the  fol- 
lowing is  a  specimen : 

"Washington  Co.,  December  16,  1888. 

"Received  of  Geo.  Beswick  the  sum  of  18.00,  in  full  of  revenue,  taxes  and 
ooQDty  levy  for  the  year  1881,  including  railroad  taxes. 

"Taken  out  of  rent  Washington  county  farm. 

"SIDNEY  GREEN.  Sherlflf, 

"By  JOHN  BURTON.  Deputy." 

Appellants  in  their  reply  converted  the  alleged  claim,  and  also  relied  upon 
the  lapse  of  time  and  the  statute  of  limitation.  Appellees  responded  that 
Smick,  shortly  before  his  death,  had  admitted  the  trust;  and  that  limita- 
tion did  not  run.  Appellants  excepted  to  the  deposition  of  Terhune,  which 
was  overruled,  and  upon  final  submission  the  chancellor  allowed  appellee's 
entire  claim,  from  which  judgment  defendant  appeals,  and  it  is  insisted 
tiiat  the  testimony  of  the  attorney,  Terhune,  is  incompetent  under  subsec- 
tions 2  and  5  of  section  606  of  the  Code.  Section  5  provides  that:  "No  attor- 
ney shall  testify  concerning  communications  made  to  him  in  his  professional 
ebaracter  by  his  client,  or  his  advice  thereon,  without  the  consent  of  the 
client.'* 

Bat  this  rule  does  not  apply  in  this  case.  Here  the  controversy  is  be- 
tween parties,  both  of  whom  occupy  the  relation  of  clients  to.  the  witness, 
and  tbeir  statements  were  made  in  the  presence  of  each  other,  and  may  be 
proved  by  him  because  such  statements  are  not  in  their  nature  confiden- 
tial, and  can  not  be  regarded  as  privileged  communications.  We  think 
the  reason  of  the  rule  has  no  application  in  such  cases.  (Bice  v.  Rice,  68 
Ky.,  396.) 

But  the  other  ground  presents  a  much  more  formidable  question.  Subsec- 
tion 8  of  section  606  of  the  Code  provides  that  "no  person  shall  testify  for  hlm- 
islf  concerning  any  verbal  statement  of.  or  any  transaction  with.  *  *  * 
one  who  is  dead  when  the  testimony  is  offered  to  be  given,  except  for  the  pur- 
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pose  andto  the  extent  of  afTecti&g  ooe  who  la  living,  and  who,  when  over  fonr- 
teen  years  of  age  and  of  sound  mind,  heard  such  statement,  or  was  present 
when  snch  transaction  took  plaoe." 

This  witness  admits  that  he  has  a  large  pecuniary  interest  In  this  snlt 
which  is  dependent  upon  the  establishment  of  the  claim  about  which  be 
testifies.  If  his  client  fails  to  recover  he  gets  nothing;  if  he  succeeds  he  and 
his  associate  counsel  will  receive  a  sum  equal  to  one-half  of  such  recovery. 
In  Parson's  £z*or  v.  Eifchange  Bank  of  Kentucky,  10  Ey.  Law  Rep.,  43, 
this  court  held  that  it  was  not  necessary  that  a  witness  should  be  a  party  to 
or  directly  interested  in  the  result  of  a  suit  against  the  representative  of  one 
who  is  dead  in  order  to  render  such  testimony  incompetent  as  to  a  transao- 
tion  with  the  decedent;  that  to  do  so  it  must  appear  that  it  would  have  the 
effect  to  directly  or  indirectly  benefit  the  witness  pecuniarily.  This  witness 
has  a  pecuniary  interest  in  the  result  of  the  suit,  and  it  can  not  be  denied 
that  his  testimony  is  the  main  prop  upon  which  the  claim  of  appellees  rests. 
The  facts  of  this  case  distinguish  it  from  Haden  v.  Easter,  15  Ky.  Law  Rep.. 
607.  In  that  case  it  was  held  that  Kendal,  the  attorney  for  the  plaintiff,  was 
not  Incompetent,  because  the  statute  gave  him  a  lien  for  a  reasonable  fee 
upon  the  recovery,  there  being  no  proof  that  he  bad  any  other  interest,  and 
the  plaintiff  was  primarily  liable  for  his  fee,  and  the  sWute  merely  secured 
this  fee  by  a  lien  upon  the  recovery.  In  this  case  the  client  is  not  liable  at 
all  unless  there  is  a  recovery,  and  the  witness'  interest  in  that  event  equals 
that  of  the  client  himself.  We  think  that  the  witness  had  such  pecuniary 
Interest  in  the  result  of  the  suit  as  to  render  him  incompetent  to  testify  as 
to  statements  made  by  Smick;  and  without  this  testimony  the  proof  wholly 
fails  to  support  a  recovery. 

But  the  principle  expressed  in  the  maxim  "vigilantibus  non  dormient- 
ibus  sequitas  subvenit"  is  an  effectual  bar  to  recovery  on  this  claim.  The 
courts  of  equity  will  not  enforce  stale  demands  where  a  party  has  slept  on 
his  rights  and  acquiesced  for  an  unreasonable  length  of  time.  Lord  Gam- 
dem,  in  Smith  v.  Clay,  8  Bro.  Chan.,  640,  announces  the  principle  in  these 
words:  "The  court  of  equity  has  always  refused  its  aid  to  State  demands 
where  the  party  has  slept  upon  his  right  and  acquiesced  for  a  great  length 
of  time.  Nothing  can  call  forth  this  court  into  activity  but  conscience,  good 
faith  and  reasonable  diligence.  Where  these  are  wanting  the  court  is  passive, 
and  does  nothing." 

This  quotation  has  been  frequently  quoted  and  generally  approved.  The 
same  principle  is  announced  in  the  A.  &  E.  En.  of  L.,  2d  edition,  volume  18, 
page  105,  in  these  words:  "Where,  from  delay,  any  conclusion  at  which  the 
oourt  may  arrive  must  at  most  be  conjectural,  and  the  original  transactions 
have  become  too  obscure  by  lapse  of  time,  loss  of  evidence  and  death  of  parties 
or  witness,  as  to  render  it  difficult,  if  not  impossible,  to  do  justice,  the 
plaintiff  will  by  his  laches  be  precluded  from  relief,  and  it  is  not  even  neces- 
sary that  the  court  should  be  satisfied  that  the  original  claim  was  unjust  or 
had  been  satisfied." 

In  Harrod's  Heirs  v.  Fountleroy,  26  Ky.,  648,  it  was  held  that  after  a  lapse 
of  thirty  years,  and  the  death  of  both  parties  to  an  assignment  of  a  plat  and 
certificate  for  land,  the  chancellor  would  not  sanction  an  investigation  of 
the  genuineness  of  the  assignment  unless   the  delay  be  satisfactorily  ac- 
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iMiiDted  for.  And  in  Taylor's  Adm'r  v.  Morrison's  Ez'or,  88  Ey.,  249,  which 
was  ft  sDlt  to  settle  a  partnership,  it  was  held  that  after  a  lapse  of  fourteen 
yean,  and  the  death  of  two  of  the  partners,  rendering  just  settlement  dif9- 
«Qlt,  if  not  impossible,  the  lapse  of  time  alone,  without  being  pleaded  as  a 
iionoliiaive  bar,  would  present  an  Imposing  obstacle  to  any  prayer  for  such 
ttttlement  of  the  old  partnership  accounts.  And  in  Helm  v.  Rogers,  81  Ey., 
{80,  it  was  held  that  where  the  relation  of  trustee  was  denied,  or  time  and 
acquiescence  had  obscured  the  nature  and  character  of  the  trust,  or  the  acts 
of  the  parties  authorized  a  presumption  unfavorable  to  its  continuance, 
relief  would  be  refused  on  ^  the  ground  of  the  lapse  of  time  and  inability  of 
the  chancellor  to  do  justice  between  the  parties.  And  in  Battls  y.  Allen,  78 
Kt.,  40,  the  court  refused  to  enforce  a  stale  claim  not  barred  by  the  statute  of 
limitation  on  the  ground  of  laches. 

Many  other  oases  might  be  cited  in  which  the  doctrine  of  laches  has  been 
applied  by  this  court  to  defeat  stale  claims,  and  none  of  them  more  strongly 
4emaDded  its  application  than  does  this  case.  Mrs.  Beswiok  lived  in  the 
immediate  neighborhood  of  Isaac  Smlck  for  nearly  thirty  years  after  the  exe- 
cution of  the  deed,  and  took  no  steps  to  enforce  the  alleged  trust,  and  after 
ber  death  and  the  death  of  her  brother,  and  of  all  the  parties  who  were  present 
at  its  execution,  and  who  may  be  presumed  to  have  known  of  the  alleged 
contemporaneous  parol  agreement,  this  suit  is  brought.  The  claim  is  stale 
and  imposfiible,  and  upon  the  showing  made  the  chancellor  should  have  de- 
olioed  to  allow  it  against  the  estate  of  decedent. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instmotion  to  reject  the  claim  and  for  other  proceedings  consistent  herewith. 

Whole  court  sitting. 


BATES,  &c.  V.  HOWES,  &o. 

(Filed  May  23,  1902.) 

Wills— Rights  of  widow  to  dower  and  distributable  share  without  renounc- 
ing the  will— B.  died  testate,  leaving  a  widow  and  an  infant  son  by  a  former 
marriage.  The  son  died  shortly  thereafter.  By  the  terms  of  the  will  the 
"Widow  was  given  $60,  and  the  child  the  remainder  of  the  estate.  The  widow 
married  again,  and  after  nine  years  brought  this  action  to  recover  her  dower 
in  the  real  estate  and  her  distributable  share  of  the  personal  estate,  without 
having  renounced  the  provisions  of  the  will  within  the  time  allowed  by  law. 
Held— That  under  section  1404,  Kentucky  Statutes,  the  widow  having  failed 
to  renounce  the  provisions  of  the  will  within  the  time  prescribed  by  law,  can 
not  afterwards  claim  her  dower  in  the  real  estate  and  her  distributable  share 
in  the  personal  estate.  This  meaning  of  section  1404  is  strengthened  by  the 
concluding  part  of  section  1408,  as  it  is  there  provided  that  the  section  shall 
apply  to  cases  *' where  the  husband  dies  testate  and  the  widow  renounces  the 
provisions  of  the  will  in  the  time  prescribed  by  the  law."  The  converse  is 
that  she  is  not  entitled  to  the  distributable  share  if  she  has  not  renounced 
the  provisions  of  the  will.  The  mere  fact  that  the  amount  devised  to  the 
^idow  is  less  than  her  dowable  and  distributable  share  would  have  been  in 
her  husband's  estate  can  not  alter  the  legal  effect  of  her  act  in  failing  to 
renounce  the  provisions  of  the  will. 

Warren  M.  Meek,  L.  D.  Kennard  and  B.  H.  Conley  for  appellants. 
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Jaises  Goble  for  appellees. 

Appeal  from  JobnsoD  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

S  T.  Bayes  died  August  4,  1890,  testate,  leaving  a  widow  and  an  infant 
son,  Dennis  B.  Bayes,  a  child  by  a  former  marriage.  The  widow,  6ip 
Bayes,  has  intermarried  with  appellee,  H.  S.  Howes.  The  son,  while  an  in- 
fant, died  in  October,  1899,  leaving  the  appellant's  two  grandmothers  his 
only  heirs  at  law.  The  testator's  will  was  duly  probated.  The  widow  never 
renounced  the  provisions  of  the  will.  The  testator  at  the  time  of  his  death 
owned  a  house  and  lot  in  Paintsville,  which  he  occupied  as  a  homestead. 
He  had  several  hundred  dollars  in  debts  due  him,  which  were  subsequently 
collected  There  was  an  insurance  policy  upon  his  life  for  $2,000,  and  his 
son,  Dennis  B.,  was  the  beneficiary  therein.  Without  going  into  details  a» 
to  the  provisions  of  the  will,  it  is  suifictent  to  say  that  he  devised  to  his 
widow  160,  to  be  disposed  of  as  she  wished.  The  rest  of  his  estate,  after  pay- 
ment of  debts,  including  the  insurance  policy,  was  devised  to  his  son.  Thus 
the  matter  stood  for  about  nine  years,  when  this  action  was  instituted  hy 
the  widow  to  recover  the  value  of  her  dower  interest  in  the  house  and  lot, 
and  her  distributable  Interest  in  the  personalty,  and  the  value  of  the  prop- 
erty which  would  have  gone  to  her  exempt  from  payment  of  debts.  The 
theory  upon  which  the  action  is  prosecuted  is  that,  though  the  widow  did 
not  renounce  the  provisions  of  the  will,  she  is  entitled  to  dower  and  a. 
widow's  share  in  the  distribution  in  the  personal  estate,  less  the  $60  be- 
queathed to  her.  The  court  below  decided  that  she  was  entitled  to  the- 
relief  sought.  In  reviewing  the  judgment  it  is  necessary  to  interpret  some 
sections  of  the  Kentucky  Statutes  and  some  opinions  of  this  court.  Section 
1403.  Kentucky  Statutes,  relates  to  the  distribution  of  the  personal  estate  of 
an  intestate,  and  the  articles  to  be  set  apart  to  the  widow  or  children,  etc., 
particularly  designating  the  property  to  which  the  widow  and  children  are 
entjtled  to  as  exempt  from  sale  to  pay  the  debts  of  the  intestate.  The  sec- 
tion concludes  as  follows:  '*The  appraisers  shall  state  in  their  appraisement 
the  articles  and  value  of  each,  set  apart  by  them  to  widows  or  infants,  sep- 
arately from  the  articles  appraised  for  sale.  The  provisions  of  this  section 
shall  apply  to  cases  where  the  husband  dies  testate,  and  the  widow  renounces 
the  provisions  of  the  will  in  the  time  prescribed  by  law." 

Section  1404,  Kentucky  Statutes,  reads  as  follows:  "When  a  widow  claima 
her  dowable  and  distributable  share  of  her  husband's  estate  she  shall  be 
charged  with  the  value  of  any  devise  or  bequest  to  her  by  his  will;  or  she 
may,  though  under  full  age,  relinquish  what  Is  given  her  by  the  will,  and 
thereupon  receive  her  dower  and  distributable  share  as  if  no  will  had  lieen 
made;  but  such  relinquishment  must  be  made  within  twelve  months  after 
the  probate,  and  acknowledged  before  and  left  for  record  with  the  clerk  of 
the  court  where  probate  was  made,  or  acknowledged  before  a  subscriblog 
witness,  and  proved  before  and  left  with  the  clerk;  but  if  within  said  twelve- 
months an  appeal  be  taken  from  the  judgment  of  the  county  court  pro- 
bating the  will,  the  widow  shall  not  be  required  to  make  such  relinquish- 
ment until  within  the  twelve  months  succeeding  the  time  such  appeal  is 
disposed  of.    Nothing  herein  shall  preclude  the  widow  from  receiving  her 
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dowable  and  diatribDtable  share,  In  addillon  to  any  devise  or  bequest  made 
to  her  by  the  will,  if  sach  is  the  intention  of  the  testator,  plainly  expressed 
is  the  will,  or  necessarily  inferable  therefrom." 

Section  il86,  Kentncky  Statutes,  reads  as  follows:  "A  oonveyanoe  or  de- 
j\m  of  real  or  personal  estate,  by  way  of  Jointare,  may  bar  the  wife's  inter- 
est in  the  property  and  estate  of  the  husband ;  but  if  made  before  marriage,, 
witbont  her  consent,  or  during  her  infanoy  or  after  marriage,  she  may,. 
witblD  twelve  months  after  her  husband's  death,  waive  the  jointure  by 
writtBD  relinquishment,  acknowledged  or  proven  before  and  left  with  the- 
elerk  of  the  county  court,  and  have  her  dower  or  share  of  his  estate  as  herein 
provided.  When  she  so  demands  and  receives  her  dower,  or  such  share  of 
his  estate,  the  estate  conveyed  or  devised  in  lieu  thereof  shall  determine  and 
NTert  to  the  heirs  or  representatives  of  the  grantor  or  devisor. " 

It  is  Insisted  on  behalf  of '  the  appellee  that  the  proper  construction  of  sec- 
tloo  1404  Is  that,  although  a  widow  does  not  renounce  the  provisions  of  her 
basband's  will,  she  can  take  what  is  devised  to  her,  and  If  it  does  not  exceed 
in  taloe  what  would  have  been  her  dowable  and  distributable  share  of  his. 
estate,  she  is  still  entitled  thereto,  less  the  value  of  any  devise  or  bequeath 
to  ber  by  his  will.  If  this  be  a  proper  interpretation  of  the  section,  then  it 
would  never  operate  on  a  devised  estate,  where  it  could  all  be  claimed  by 
the  widow  and  children  as  against  husband's  creditors.  To  so  interpret 
the  leotion  would  he  to  Ignore  the  latter  part  of  it.  where  it  is  provided 
that  the  widow  shall  not  be  precluded  from  receiving  her  dowable  and  dis- 
tribntable  share  in  addition  to  any  devise  or  bequest  made  to  her  by  the- 
will,  if  such  is  the  intention  of  the  testator,  plainly  expressed  in  the  wilU 
or  necessarily  Inferable  therefrom.  This  language  shows  that  the  legiala- 
tnre  did  not  Intend  that  the  widow  should  have  ber  dowable  and  distrlb- 
otable  share  in  addition  to  a  devise  or  bequest  to  her,  unless  the  testator 
made  it  plain  that  such  was  his  intention.  The  statute  gave  the  widow 
tima  within  which  to  determine  whether  or  not  she  would  take  that  which 
the  law  gives  her,  oi  accept  the  provisions  made  for  her  in  her  husband's 
will.  If  she  receives  some  part  of  the  estate  devised  to  her  between  the 
death  of  her  husband  and  the  expiration  of  the  time  for  the  renunciation  of 
the  win,  then  it  is  proper  that  she  should  be  charged  therewith  In  the  assign- 
ment of  dower  and  the  distribution  of  the  estate.  To  meet  that  contingency 
the  legislature,  in  the  first  clause  of  the  section,  provided  that  she  should  be 
charged  therewith.  This  clause  of  the  section  relates  alone  to  the  money  cir 
property  received  by  the  widow  before  Rhe  renounces  the  provision  of  the 
will.  The  conclusion  which  we  have  reached  as  to  the  meaning  of  section 
1404  is  supported  by  the  concluding  part  of  section  1408,  as  it  is  there  pro- 
Tided  that  the  section  shall  apply  to  cases  "where  the  husband  dies  testate, 
and  the  widow  renounces  the  provisions  nf  the  will  ill  the  time  prescribed 
\fS  the  law."  The  converse  is  that  she  is  not  entitled  to  the  distributable- 
ihare  in  h^  hasband's  personal  estate  If  she  has  not  renounced  the  provis- 
ions of  his  will.  The  mere  fact  that  the  amount  devised  to  the  widow  la 
less  than  her  dowable  and  distributable  share  would  have  been  in  her  hus- 
band's estate  can  not  alter  the  legal  elTect  of  her  act  In  falling  to  renounce 
the  provisions  of  the  will.  This  court.  In  Smither  v.  Smither's  Ex'or,  » 
Buah,  888,  in  disouBsing  the  question  as  to  the  effect  of  the  will  on  the  rlghta 
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of  the  widow  in  ber  husband's  estate,  said:  '*The  statute  recited  is  a  mere 
<eDaotineDt  of  tbat  principle  of  equity  recognising  the  common-law  right  of 
the  wife  to  dower,  but  requiring  her  when  the  husband  has  made  a  different 
proTision  to  abide  by  it,  or  adhere  to  her  common-law  right.  She  is  not  al- 
lowed to  accept  what  is  given  by  the  will,  and  at  the  same  time  defeat  the 
object  and  intention  of  the  devisor  by  asserting  her  right  to  dower,  but  must 
make  her  election."  In  Chambers  v.  Davis,  16  B.  M.,  627.  it  said:  '*But 
when  she  takes  under  the  will  she  holds  the  estate  as  devisee  merely,  and 
•derives  no  right  to  it  as  widow,  although  the  devise  may  have  the  effect  to 
bar  her  claim  to  dower.  The  statute  allows  her  the  right  to  waive  the  pro- 
visions made  for  her  by  the  will,  and  demand  her  dower  (1  Statute  Laws, 
•676),  but  if  she  fail  to  do  it,  and  claims  under  the  will,  she  occupies  the 
same  attitude  of  other  devisees.  The  act  is  voluntary  on  her  part,  and  if  she 
•accept  the  provision  made  for  her  by  the  will  she  must  take  the  estate  sub- 
ject to  all  claims  against  it.  If  she  had  the  right  to  hold  it  exempt  from 
the  payment  of  her  husband's  debts,  it  would  follow  that  a  testator,  by  de- 
vising his  estate  to  his  wife,  could  place  it  out  of  the  reach  of  his  creditors. 
The  estate  in  her  hands  as  devisee  has  no  such  exemption,  nor  has  she  the 
right,  as  widow,  to  require  that  the  testator's  other  estate  shall  be  applied 
to  the  exoneration  of  the  estate  devised  to  her."  In  Brown,  Ex'or  v.  Brown, 
22  Ky.  Law  Rep.,  S40,  the  court  evidently  had  in  mind  the  view  of  section 
1404  which  we  have  expressed,  for  it  is  there  said :  "By  this  provision  of  the 
statute  the  widow  is  given  twelve  months  to  familiarize  herself  with  the 
nature  and  extent  of  the  estate  left  by  her  deceased  husband,  and  to  deter- 
mine whether  she  will  claim  under  the  will  or  renounce  its  provisions  and 
■claim  under  the  statute  of  descent  and  distribution.  And  the  fact  tbat  dur- 
ing this  Interval  of  time  she  may  have  received  some  property  from  the  estate 
of  her  deceased  husband  makes  no  difference  as  to  ber  rights  under  the  stat- 
ute. The  fact  is  undisputed  tbat  she  properly  renounced  the  provision  made 
for  her  by  the  will  within  sixteen  days  after  Its  probation,  and  there  is  no 
evidence  that  the  executor  or  devisees  were  in  any  manner  prejudiced  by  her 
failure  to  make  her  election  on  the  day  the  will  was  probated.  The  property 
turned  over  to  her  by  the  executor  and  appraisers  was  of  less  value  than  the 
•amount  due  her  under  the  statute,  and  In  the  judgment  of  the  court  she  was 
properly  charged  with  the  amount  and  value  thereof."  In  Watson  v.  Chris- 
tian, &o.,  12  Bush,  626,  the  court  was  discussing  the  character  of  interest 
which  the  widow  took  in  the  husband's  estate,  and  the  effect  of  her  failure 
to  renounce  the  provisions  of  her  husband's  will,  and  said  :  '*The  widow  of 
a  deceased  husband  holds  the  homestead  Interest  in  his  estate  like  she  holds 
the  dower  interest  by  reason  of  having  been  bis  wife  and  having  survived 
him ;  in  other  words,  the  law  vests  in  her  the  right  to  a  homestead  and  to 
dower  in  her  late  husband's  lands  by  reason  of  being  his  widow;  but  when 
she  elects  to  hold  under  the  provisions  of  her  late  husband's  will  she  can  not 
be  entitled  to  any  part  of  his  estate  by  operation  of  law  and  contrary  to  the 
provisions  of  the  will.  As,  therefore,  the  appellant  accepted  the  provisions  of 
the  testator's  will,  and  as  by  it  bis  estate  was  charged  with  the  payment  of 
his  debts,  she  can  not  now  defeat  the  claims  of  bis  creditors  by  an  effort  to 
hold  a  homestead  in  the  devised  premises  by  operation  of  law." 

In   Huhleln  V.  Huhleln,   87  Ky.,   250.  following  Timberlake  v.    Parish's 
Ex'or,  6  Dana,  815,  recognized  that  at  common  law  the  devise  to  the  wife  is 
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Dot  oonelnied  ae  in  lieu  of  dower,  UDless  snoh  an  Intention  is  expressed  or- 

plainly  inferable  from  the  will,  and  that  she  is  entitled  to  it  also«  nnlesa 

the  will  reqnlree  a  different  interpretation.    But  the  court  held  that  our 

■tetnte  has  ohanged  this  rale  by  proTiding  that  the  widow  shall  not  be  pre- 

eluded  from  reoelTing  her  dowable  and  distrlbntable  share,  in  addition  to 

•ay  derise  or  bequest  made  to  her  by  the  will,  if  snob  is  the  intention  of  the 

tmrator,  plainly  expressed  in  the  will,  or  necessarily  inferable   therefrom. 

lo  ibat  esse  theoonrt  said :  "The  acceptance  by  her  under  the  will  operated 

by  way  of  jointure  as  to  any  claim  for  dower. "    It  follows  from  this  that, 

QDdn  section  9186,  Kentucky  Statutes,  the  wife  by  the  will  is  barred  from 

Te€«lTing  dower,  because  she  did  not  relinquish  her  jointure  as  proyided 

therein.    We  do  not  think  there  is  any  conflict  in  the  case  of  Ballard  v.. 

Caperton,  &o.,  3  Met.,   419,   and  the  cases  from  which  we   have  quoted. 

Neither  is  Grider  v.  Kubanks,   &c..  12  Bush,  610,  in   conflict  therewith,. 

neither  is  it  authority  for  the  position  which  counsel  for  the  appellee  takes. 

When  the  court  said  in  that  case  "it  does  not  necessarily  follow  from  the 

faet  that  a  widow  accepts  a  devise  or  bequest  made  to  her  by  her  deceased 

hQibaod  she  shall  be  deprived  of  her  right   to  dower,"  it  did  not  mean  she- 

woald  be  entitled  to  dower,  in  addition  to  the  devise  or  bequest,  unless  the 

tcetator  plainly  expressed  in  the  will  the  intention  that  she  should  not  hav& 

it  in  addition  thereto.    When  the  court  said  in  that  case:  "Generally  speak- 

inft,  the  may,  by  accounting  for  the  value  of  the  devise  or  bequest,  maintain 

brriiffht  to  be  endowed,"  it  is  not  meant  that  she  can  do  so  without  re- 

Doanoing  the  provisions  of  the  will.    Without  giving  an  analysis  of  Kelly  v. 

Ball,  14  Ky.  Law  Rep. ,  ISS,  we  conclude  it  is  not  in  conflict  with  the  other 

oplnioDB  of  this  court.    Although  the  husband  did  not  give  the  wife  the- 

proper  share  of  his  estate  by  his  will,  she  did  not  renounce  its  provisions,. 

but  aooepted  the  bequest,  and  she  can  not  now  claim  against  the  will. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  petition. 


ROSEBERRY  v.  WILSON,  &o. 

(Filed  May  28,  1002-Not  to  be  reported.) 

Vacating  judgment—This  is  an  appeal  from  an  order  vacating  a  judgment 
obtained  by  appellant  against  appellee  for  a  debt,  and  ordering  a  sale  of 
land  to  satisfy  same.  The  ground  alleged  for  vacating  the  judgment  waa 
that  appellee  was  misled  by  appellant  and  prevented  from  filing  a  defense. 
Held— That  the  facts  in  the  record  fail  to  show  that  appellant  in  any  way 
misled  appellees  or  prevented  them  from  setting  up  a  defense.  Public  policy 
doei  not  favor  the  vacation  of  judgments  when  parties  have  had  opportunity 
to  present  their  defenses. 

McMillan  &  Talbott  for  appellant. 

Harmon  Stitt  and  Hazelrigg  &  Ghenault  for  appellees. 

Appeal  from  Bourbon  Girouit  Gourt. 

Opinion  of  the  court  by  Judge  Hobson. 

Mrs.  A.  £.  Wilson  owned  a  farm  of  two  hundred  and  eight  acres  in  Bour- 
bon oonnty.    She  became  involved,  and  the  farm  was  sold  at  decretal  sal& 
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tiDder  a  judftmeot  against  her,  and  purchased  by  F.  B.  Golcbrd  about  the 
year  1894  or  1896.  Coloord  allowed  her  to  remain  in  possession  of  the  farm 
to  see  if  she  oould  not  sell  it  for  more  than  be  had  paid  for  It.  and  she  failed 
to  make  a  sale.  In  March,  1896,  he  took  ont  a  writ  of  possession  and  was 
about  to  oust  her  therefrom.  The  appellant,  Roseberry,  was  her  son>ln-law ; 
she  and  her  husband  then  made  an  arrangement  with  Roseberry  that  he 
should  buy  the  farm  from  Coloord,  and  she  and  her  husband,  H.  T.  Wilson, 
also  united  In  the  deed.  Although  the  deed  was  absolute  on  its  faoe,  the 
parol  arrangement  was  that  if  Mrs.  Wilson  oould  sell  the  farm  for  more  than 
the  Coloord  debt  and  interest,  and  such  sums  as  appellant  was  out  for  Im- 
provements, by  March  1,  1897,  she  was  to  have  the  excess.  She  rented  the 
farm  from  him  by  a  written  lease  until  Maroh  1,  1897,  and  secured  him  in 
the  rent  by  a  mortgage  on  some  mules.  The  farm  was  then  in  bad  repair, 
and  appellant  made  during  the  year  repairs  which  were  necessary  for  the 
property,  and  made  it  more  salable.  In  September,  1896,  he  urged  them  to 
advertise  the  land  for  sale,  as  it  would  sell  better  in  the  fall.  When  Maroh 
1  came  they  had  not  advertised  the  land  or  made  any  sale,  and  asked  appel- 
lant to  extend  the  time  until  April  1,  as  their  son  would  by  that  time  be  in 
condition  to  buy  it.  He  extended  the  time  to  April  1,  and  then  to  June, 
but  the  son  failed  to  make  his  arrangements.  They  declined  to  give  him  pos- 
session of  the  part  of  the  land  which  they  held,  and  some  bad  feeling  arose 
between  the  parties.  He  then  filed  a  suit  to  quiet  his  title  to  the  land. 
About  this  time  they  learned  that  a  man  named  Skidmore  would  probably 
buy  the  land,  and  Roseberry  then  agreed,  at  their  inst-ance,  that  if  Skidmore 
would  buy  the  place  he  would  still  let  them  have  the  excess  over  and  above 
his  claim  against  them,  and  dismiss  his  suit.  Skidmore  came  and  looked 
at  the  land,  and  made  an  offer  of  $61  an  acre  for  it.  The  prioe  of  the  place 
at  this  rate  would  have  amounted  to  119,688.  The  amount  paid  Coloord  was 
110,532.67,  and  to  this  was  to  be  added  the  interest  on  it,  and  what  the  de- 
fendant had  paid  out  on  the  place.  After  some  negotiation  the  trade  with 
Skidmore  fell  through  from  the  fact  that  he  demanded  of  Roseberry  a  per. 
sonal  warranty  that  he  was  unwilling  to  give.  After  this  the  November 
term  of  the  court  came  on,  and  when  the  suit  that  appellant  had  filed  was 
called  on  the  third  day  of  the  term  the  attorney  who  represented  Mrs.  Wil- 
son and  her  husband  asked  that  the  case  be  passed  for  answer.  About  a  week 
after  this  H.  T.  Wilson  took  Coloord  to  the  office  of  the  attorney,  who  was 
Judge  J.  A.  Brent,  late  of  the  Superior  Court  of  this  State,  and  Coloord  told 
Judge  Brent,  in  the  presence  of  Wilson,  what  the  contract  was  under  which 
the  land  was  deeded  to  appellant,  and  that  the  time  within  which  they  were 
to  resell  expired  on  Maroh  1,  1897.  Judge  Brent  then  told  Wilson,  In  the 
presence  of  Coloord,  that  he  did  not  see  that  he  had  much  case.  Sosbequently, 
no  answer  having  been  filed  to  appellant's  petition,  and  nothing  further 
having  passed  between  them  after  the  failure  of  the  trade  with  Skidmore, 
a  judgment  was  entered  in  appellant's  favor  by  default  pursuant  to  the 
prayer  of  the  petition  on  December  7,  1897.  On  March  4,  .1898,  Mrs.  Wilson 
and  her  husband  filed  this  action  to  vacate  the  judgment,  in  which  they 
charge  that  there  was  no  limit  to  the  time  in  which  they  were  to  sell  the 
land ;  that  they  had  failed  to  defend  the  action  because  appellant  lulled  them 
into  the  belief  that  the  matter  would  be  settled,  and  that  appellant  had   in- 
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tentfonally  defeated  the  trade  with  Skldmore,  and  frandtileDtly  ooocealed 
from  them  hlB  purpose  to  proseotite  the  suit.  They  prayed  that  the  judg- 
meDt  be  opeoed.  and  that  they  should  -faa^e  a  settlemeot  with  appellant  od 
the  basis  of  the  Skldmore  trade.  The  defendant  filed  an  answer  in  whioh 
be  denied  the  allegations  of  the  petition  and  pleaded  the  faots  relied  on  for 
bis  defense.  On  final  hearing  the  court  granted  the  plaintiffs'  the  relief 
sought  in  the  vaoation  of  the  jadgment,  and  appellant  appeals. 

We  do  not  see  anything  in  the  record  to  show  that  appellant  was  to  blame 
for  the  failnre  of  the  trade  with  Skldmore.  That  trade  failed  because  Skid- 
more  demanded  that  appellant  personally  guarantee  the  buildings  on  the 
farm  until  March  1.  1898.  and  that  he  glTe  him  a  general  warranty  deed 
against  a  passway  across  the  land.  Appellant  offered  to  turn  over  to  him 
the  insurance  on  the  buildings.  This  he  would  not  accept.  Appellant  then 
offered  to  take  the  place  back  from  bim  if  any  of  the  buildings  burned. 
This  he  declined.  As  to  the  passway,  the  warranty  against  it  was  a  serious 
liability,  which  appellant  properly  declined  to  assume.  There  was  some  talk 
of  Skldmore*s  retaining  part  of  tbe  purchase  money  to  secure  him  in  this, 
but  Wilson  did  not  agree  to  the  amount  to  be  retained,  and  if  the  amount 
claimed  by  Skldmore  had  been  retained  yery  little  would  bave  been  coming 
to  Mrs.  Wilson. 

The  eTidence  fails  entirely  to  show  any  fraud  on  the  part  of  Roseberry  in 
the  procurement  of  tbe  judgment,  or  that  he  did  or  said  anything  to  prevent 
them  from  filing  their  defense,  or  that  could  reasonably  have  misled  them. 
He  bad  no  talk  with  them  at  all  after  the  trade  with  Skldmore  fell  through. 
This  was  before  the  court  came  on,  and  the  fact  that  that  trade  had  fallen 
through  was  well  understood  by  all  the  parties.  Tbe  only  proposition  he 
ever  made  was  that  if  the  trade  was  made  with  Skldmore  he  would  dlFraiss 
tbe  suit,  as  that  would  let  him  out.  After  that  trade  fell  through,  and  after 
tbe  case  had  been  called  in  court,  and  after  time  had  been  given  for  an  an- 
swer to  be  filed,  AVilson  took  Golcord  to  Judge  Brent's  office  to  explain  to 
him  tbe  terms  of  tbe  arrangement  under  which  the  land  had  been  deeded  to 
Boseberry,  and  on  Golcord 's  statements  Judge  Brent  came  to  tbe  conclusion 
that  be  did  not  see  that  Wilson  had  much  case,  and  so  informed  Wilson  in 
the  presence  of  Golcord.  It  is  true  Judge  Brent  properly  refused  to  testify 
to  these  matters  when  put  on  the  stand  by  Roseberry,  but  the  faces  are 
proved  by  Golcord,  and  if  his  statements  are  not  correct  Wilson  could  have 
contradicted  him  by  Judge  Brent.  We  must,  therefore,  assume  that  Gol- 
cord's  statements  are  true.  From  this  testimony,  and  other  circumstances. 
It  seems  clear  that  the  failure  to  file  an  answer  in  that  case  was  due  to  the 
fact  not  that  appellees  were  misled  by  Roseberry,  but  that  the  evidence  was 
not  sufficient  in  the  judgment  of  the  attorney  to  establish  a  defense  to  the 
action.  To  grant  a  new  trial  now  under  the  facts  would  be  to  place  appel- 
lant in  a  much  worse  position  than  he  would  have  occupied  if  the  contest 
bad  been  made  then,  and  would  be  to  encourage  remissness  in  the  defense  of 
actions.  It  is  to  tbe  interest  of  society,  no  less  than  of  tbe  parties,  that  liti- 
gation should  be  terminated  as  speedily  as  possible,  and  after  the  parties 
have  had  their  day  in  court,  and  a  judgment  has  been  entered,  it  should 
never  be  opened  to  let  in  a  defense  which  tbe  parties,  at  tbe  time,  with  full 
knowledge  of  all  the  facts,  declined  to  make. 
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Jadgment  reverBed  and  oauae  remandod,  with  directions  to  dlsmisB  the 
petition. 


DUMONT,  JUDGE  v.  PAYNE,  &o. 

(Filed  May  SS,  10Q3-Not  to  be  reported.) 

Appeals— Final  order— An  order  of  conrt  oTerruling  a  demurrer  to  a  peti* 
tion  or  a  motion  to  dismiss  is  not  a  final  order,  and  no  appeal  lies  from  same^ 

Aubrey  Barbour  for  appellant. 
'    C.  J.  &  W.  W.  Helm  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 
'   Opinion  of  the  court  by  Judge  Hobson. 

This  was  an  action  by  appellees  to  obtain  a  writ  of  prohibition  restraininfc 
appellant,  as  police  judge,  from  proceeding  to  try  them  under  a  certain  or* 
dinance  of  the  city  of  Newport  on  the  ground  that  the  ordinance  was  void. 
The  court  granted  a  temporary  order  of  prohibition,  and  after  this  the  fol- 
lowing order  was  made:  ''Came  defendant  and  moved  to  set  aside  order  of 
prohibition  and  to  dismiss  petition,  and  plaintiff  objects.  Came  defendants 
and  filed  demurrer  and  plaintiff  objects,  and  this  cause  is  submitted  on  de- 
murrer and  on  motion.  The  court  overruled  the  demurrer  and  defendant' 
excepts;  and  defendant's  motion  to  set  aside  order  of  prohibition  and  to  dis- 
miss petition  is  overruled  and  defendant  excepts,  and  defendant  declining  to 
plead  further,  prays  an  appeal  to  the  Court  of  Appeals,  which  is  granted." 

An  order  overruling  a  demurrer  or  a  motion  to  dismiss  an  action  or  to  set 
aside  an  interlocutory  order  is  not  final.  The  court  has  not  yet  made  a  final 
order  in  the  case  or  entered  a  final  judgment.  The  action  is  not  disposed  of; 
it  is  still  before  the  circuit  court,  and  when  it  comes  on  final  hearing,  aa 
appellant  may,  by  proper  motion,  have  it  disposed  of,  the  court  may  enter 
such  judgment  on  the  merits  as  may  then  seem  to  him  right,  regardless  or 
the  order  we  have  quoted,  from  which  the  appeal  before  us  is  taken. 

The  appeal  is,  therefore,  dismissed. 

Whole  court  sitting. 

Judge  Burnam  dissents. 


MINGO  V.  TBUSTEES  COLORED  COMMON  SCHOOL  DISTRICT,  NO. 
A.  GARRARD  COUNTY. 

(Filed  May  28,  1QO0.) 

1.  Schools— Damages  recoverable  by  teacher  for  breach  of  contract— Appel- 
lant instituted  this  action  to  recover  damages  for  failure  of  the  trustees  to 
permit  him  to  teach  a  school  according  to  contract.  Held— That  appellant 
is  not  entitled  to  maintain  his  action  for  a  breach  of  contract  as  his  alleged 
contract  was  not  made  in  compliance  with  section  4446,  Kentucky  Statutes^ 
in  that  it  failed  to  state  the  compensation  that  appellant  should  receive. 

a.  Parties  to  actions— An  action  for  a  breach  of  contract  may  be  brought 
against  the  trustees  of  a  school  district  in  their  corporate  capacity  to  subject, 
the  district  to  damages  suffered  by  a  teacher. 

Wm.  Herndon,  R.  H.  Tomlinson  and  G.  B.  Swinebroad  for  appellant. 
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J.  E.  RobiDSon  and  W.  I.  Williamsoxi  for  appellees. 
Appeal  from  Garrard  Giroalt  Court. 
OpinloD  of  the  court  by  Judge  Payntor. 

A  deniurrer  to  the  petitiou,  as  amended,  was  sustaiued  aud  the  plaiutifiT 
(appellant)  failing  to  plead  further,  the  court  dismissed  the  petition.  It 
was  sabBtaotially  averred  in  the  petition  by  the  appellant  that  he  and  the 
trustees  of  colored  common  school  district*  No.  A,  on  July  6,  1001,  entered 
into  a  written  contract  by  which  he  was  employed  to  act  as  principal  of  the 
colored  common  school  for  the  period  of  eight  months,  at  the  agreed  com- 
pensatioD  of  60  per  cent,  of  the  public  money  due  the  district;  that  at  the 
time  fixed  for  commencing  the  school  appellant  presented  himself  and 
aSemd  to  cariy  out  his  contract  to  conduct  the  school  for  the  period  stated ; 
that  be  held  a  first-class  oertiflcate  and  was  qualitied  to  discharge  the  duty 
which  he  contracted  to  perform ;  that  no  charges  were  ever  made  against- 
him:  that  at  the  time  fixed  for  commencing  the  school  the  trustees  of  the 
district  refused  to  allow  him  to  conduct  the  school,  but  installed  another 
principal  thereof. 

It  is  urged,  first,  that  the  school  district  is  not  liable  for  any  damagea 
that  the  appellant  may  have  sustained  for  the  alleged  violation  of  the  con- 
tract; that  the  trustees  individually  are  responsible;  second,  that  the  con- 
tract, which  is  the  basis  of  the  suit,  is  not  enforceable  under  the  common 
school  law,  hence  no  action  can  be  maintained  thereon.  We  will  consider 
the  questions  in  the  order  stated. 

Section  4437,  Kentucky  Statutes,  provides  that  trustees  of  common  school 
districts  and  their  successors  shall  be  a  body-politic  and  corporate,  -^itb 
perpetual  succession,  by  the  name  of  the  trustees  for  their  school  districts,, 
aod  asBDch  may  sue  and  be  sued.  In  such  contracts  as  they  are  authorized 
to  make  they  represent  the  district  in  its  corporate  capacity.  When  they  em- 
ploy a  teacher  they  do  not  act  as  individuals,  but  for  the  district.  If  tiiey 
violate  their  contract  the  school  district  is  responsible  therefor.  This  oourt 
■0  beldio  Johnson  v.  Trustees  of  Common  School  District,  No.  IS,  etc.,  1& 
Ky.  Law  Rep. .  888. 

The  other  question  is  a  more  serious  one.  Section  4445,  Kentucky  Stat- 
utes, reads  as  follows:  *'The  trustees  in  their  corporate  capacity,  at  a  meet- 
ing called  for  that  purpose,  shall  employ  a  qualified  teacher,  agree  with  him 
as  to  oompensation,  and  for  good  cause,  of  which  he  be  first  notified  ir^ 
writing,  remove  him,  subject  to  the  approval  of  the  county  superintendent. 
The  contract  between  the  teacher  and  trustees  shall  not  be  entered  into 
before  the  1st  of  July  of  the  calender  year  in  which  the  school  is  to  begin. 
*  *  *  It  shall  expressly  prescribe  that  its  terms  are  subject  to  all  the  pro- 
riiloos  of  the  common  school  laws  and  shall  be  in  writing,  signed  by  the 
teacher,  and  at  least  two  of  the  trustees. " 

The  appellant  made  part  of  his  petition  the  alleged  written  contract  with 
tbetmstees.  It  reads  as  follows:  '*At  a  meeting  called  by  the  trustees  of 
colored  school  district  No.  A,  in  Lancaster,  Ky.,  for  the  purpose  of  electing 
teachers  to  conduct  the  school  in  the  school  year  ending  June  SO,  1902,  we, 
the  trustees  of  said  district,  do  hereby  appoint  and  name  J.  H.  Mingo,  prin* 

vol.  24—19 
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oipal.  Miss  Bernlce  Perkins  and  Miss  W.  B.  Laotcej,  assistaDts,  they  beini; 

qualified  teachers,  will  teach  the  school months  for  the  public  money 

^hich  will  be  apportioned  amons  them  according  to  an  agreement  yet  to  be 
-made  by  them  and  the  teachers." 

The  statute  requires  that  the  trustees  shall  agree  with  the  teachers  a^  to 
compensation;  and  further  provides  that  the  contract  shall  be  in  wrltinfr. 
signed  by  the  teacher  and  at  least  two  of  the  trustees:  and  that  "It  sbnll 
expressly  prescribe  that  its  terms  are  subject  to  all  the  provisions  of  the 
•common  school  laws.*'  It  is  evident  that  the  legislature  intended  that  the 
•district  should  only  be  bound  when  the  contract  is  in  writing;  and  furtb(-r- 
more,  that  it  should  expressly  provide  that  it  is  subject  to  the  common 
school  laws.  It  will  be  observed  from  the  language  employed  in  the  wriMnfc 
that  the  compensation  which  appellant  was  to  receive  was  not  agreed  u|  on. 
It  is  true  that  it  recites  that  the  school  was  to  be  taught  for  the  public 
money  due  the  district,  but  that  the  amount  which  the  appellant  was  to  re- 
ceive was  to  be  fixed  by  him,  the  other  teachers  in  the  school  and  the  truR- 
tees.  There  was  a  failure  to  agree  upon  appellant's  compensation;  that  \vas 
left  for  future  agreement.  For  this  reason  we  are  of  the  opinion  that  tl  ere 
was  no  written  contract  in  contemplation  of  the  law,  and  no  cause  of  aciicn 
exists. 

The  judgment  is  aflSrmed. 


JUSTICE  V.  PHILLIPS,  JR. 

(Filed  May  23.  1902— Not  to  be  reported. ) 

Appeals— Final  order— In  an  action  on  notes  secured  by  a  lien  on  land, 
the  petition  was  dismissed,  which  was  reversed  on  appeal.  After  the  return 
of  the  case  to  the  lower  court  a  third  party  filed  his  petition  to  be  made  a 
party,  alleging  that  after  the  dismissal  of  the  petition  he  purchased  the 
land.  The  court  gave  judgment  for  the  debt;  also  adjudged  that  a  small 
portion  of  the  debt  was  a  lien  on  the  land,  but  reserved  the  question  us  to 
the  rights  of  the  claimant.  An  appeal  is  prosecuted  from  that  judgment. 
Held— That  the  appeal  should  be  dismissed.  In  so  far  as  appellant  was  con- 
•cerned  the  judgment  should  have  been  entered  against  him,  which  the  court 
partially  did,  but  made  no  final  order  as  to  the  residue  of  the  debt,  nor  as 
to  the  rights  of  the  claimant. 

Bart  Belcher  and  Joe  Marrs  for  appellant. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Panyter. 

This  is  the  Fecond  appeal  in  this  case.  (Justice  v.  Phillips,  Jr.,  23  Ky. 
Law  Hep.,  1441. )  On  the  former  appeal  the  court  decided  that  the  appellaiit 
was  entitled  to  recover  of  the  appellee  $1,0(X)  and  interest,  and  that  a  )i«  n 
therefor  existed  on  certain  land.  On  the  return  of  the  case  one  Williams 
presented  a  petition,  and  asked  to  be  made  a  party,  and  to  have  it  treated  as 
bis  answer,  in  which  he  claims  that  he  had  purchased  the  land  after  i  h« 
court  bad  dismissed  the  appellant's  petition,  and  alleged  certain  facts  with 
a  view  of  showing  that  the  doctrine  as  to  pendente  lite  purchasers  did  not 
apply.  The  court  gave  judgment  in  favor  of  the  appellant.  Justice,  for  the 
11,000,  and  adjudged  him  a  lien  on  the  land  for  $100  of  his  debt,  but  left 
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open  th««  quesUoD  as  to  whether  appellaot  was  entitled  te  have  the  land  sold 
tor  the  halanoe  of  his  debt.  In  view  of  the  averments  contained  in  the  peti- 
tion of  Williams.  As  far  as  the  appellee,  Phillips,  is  oonoerned,  is  was  the 
-duly  of  the  lower  oonrt  to  obey  the  mandate  of  this  court.  However,  it  was 
of  the  opinion  that  an  issue  was  properly  tendered  by  Williams,  henoe  with- 
held judgment  on  it.  We  are  not  called  upon  to  decide  whether  the  pleading 
•of  Williams  states  facts,  if  true,  which  would  enable  him  to  hold  the  land 
as  against  the  claim  of  appellant,  nor  must  our  oonolusions  on  this  appeal 
be  taken  as  any  intimation,  as  to  what  our  views  are  as  to  the  issue  ten- 
dered. We  only  decide  that  there  has  been  no  final  judgment  upon  that 
question,  henoe  this  appeal  must  be  dismissed.  When  the  court  below  passes 
QpoD  the  issue  between  appellant  and  Williams,  an  appeal  may  be  prosecuted 
from  the  judgment  rendered  thereon.  Suppose  Williams  had  not  tendered  a 
pl««ding,  and  the  court  below  had  postponed  entering  a  judgment  in  con- 
formity with  the  mandate  of  this  court,  there  could  have  been  no  appeal 
froDj  the  action  of  the  court,  and  no  final  judgment  would  have  been  n  n- 
dervfl.  An  appropriate  remedy  exists  against  an  inferior  court  for  refusing 
to  obey  a  mandate  of  this  court.  However,  that  remedy  would  not  be  avail- 
able as  to  the  issue  lietween  appellant  and  Williams. 

The  appeal  is  dismissed  without  prejudice  to  any  action  that  may  be  taken 
Id  this  or  the  lower  court. 


AMYX,  &c.  V.  HURT. 

(Filed  May  23.  1002— Not  to  be  reported.) 

Estoppel— An  owner  of  land  who  induces  a  person  to  purchase  same  from 
another  party  is  estopped  to  set  up  title  to  said  land  for  himself. 

Compton,  Hurt  &  Beauchamp  for  appellants. 

Basil  Blcbardson  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

Id  May,  1891,  M.  E.  Amyz,  the  father  of  appellant,  K.  R.  Aniyz,  conveyed 
to  him,  in  consideration  that  he  should  take  care  of  and  provide  for  him 
during  the  remainder  of  his  life,  162  acres  of  land  in  Metcalfe  county. 
8boitly  after  this  conveyance  B.  F.  Myers,  as  assignee  of  Smith  &  Brands- 
letter,  and  Philip  Shlves,  judgment  creditors  of  M.  E.  Amyz,  brought  suit 
to  set  aside  as  fraudulent  the  deed  to  appellant  from  his  father,  and  to  sub- 
ject the  land  to  the  satisfaction  of  their  judgment,  and  it  was  so  adjudged. 

Id  June,  1809,  M.  K.  Amyz  and  K.  R.  Amyz  and  wife  borrowed  of  J.  C. 
Money  $152.66  to  pay  ofi  the  judgments  of  Myers  and  Shlves,  and  ezecuted 
to  hici  a  mortgage  on  the  162  acres  of  land  as  security.  On  the  lOtb  of  De- 
^mber,  1808,  M.  K.  Amyz  conveyed  by  general  warranty  deed  the  162  acres 
which  be  had  previously  conveyed  to  the. appellant,  K.  R.  Amyz,  to  the  ap- 
pellee, Adam  Hurt.  There  was  included  in  this  conveyance  128  acres  of 
land  in  Monroe  county,  in  oonsideration  of  ninety  acres,  which  was  ocn- 
veyed  by  Hart  to  E.  R.  Amyz,  and  $d76  in  cash.  M.  E.  and  K.  R.  Amyz 
moved  to  and  took  possession  of  the  ninety  acres,  and  Hurt  took  possession 
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of  the  168  acres.    E.  B.  Amyz  sabsequently  conveyed  tbe  nlDety  aerev  re- 
ceived from  Hurt  to  the  appellee  upon  tbe  same  terms  and  conditions  a9- 
those  of  the  former  conveyances.    In  September,  1898,  E.  R.  Amyx  brongbt- 
this  action  of  ejectment  against  the  appellee  to  recover  the  162  acres  of  land 
in  Metcalfe  county  on  the  ground  that  M.  K.  Amyz  had  no  title  thereto  at 
the  date  of  tbe  conveyance  to  appellee.    Appellee  answered,  denying  tbat 
appellant  was  the  owner  or  entitled   to  the  possession  of  the  land;    and 
charged  that  he  bad  been  solicited  by  appellant  to  make  the  exchange,  and 
that  he  bad  asserted  tbat  he  claimed  nothing  by  reason  of  the  former  con- 
veyance of  the  same  land  to  bim.    The  pleadings  being  made  up  the  case- 
was  transferred  to  the  equity  docket,  and  upon  final  submission  appellant's - 
petition  was  dismissed,  and  from   tbat  Judgment  this  appeal  is  prosecuted.. 
It  is  conclusively  shown  by  the  testimony  of  appellee,  J.  B.  Harvey,  Bud* 
Norman,  Redmond  Crews,  John  Fleming,  and  a  number  of  other  witnesfies.. 
that  appellant  had  actively  assisted  in  inducing  the  appellee.  Hurt,  to  pur- 
chase the  land  from  bis  father,  representing  that  if  tbe  trade  was  net  cod> 
summated  that  tbe  entire  place  would  go  to  pay  Mnncy,  and  no  complaint- 
was  ever  heard  from  appellant  until  after  the  death  of  bis  father.    The  great 
weight  of  the  testimony  supports  the  finding  of  the  circuit  Judge,  and  it  Is  a- 
well-settled  principle  of  equity  that  if  any  one  having  title  to  land  Induces- 
another  to  purchase  it  from  one  who  has  no  title,  tbat  he  will  not  thereafter 
be  permitted  to  assert  his  title  to  tbe  detriment  of  the  purchaser.    (Wlnimer- 
V.   Tickeiu,  77  Ky.,  194.)    Appellant,  by  his  acts  and  representatioB,   nn-- 
doubtedly  induced  appellee  to  make  tbe  exchange  of  land,  and  can  not  now 
be  beard  to  assert  title  thereto. 
Judgment  affirmed. 


ELLIOTT,  &c.  V.  BURKE,  &o. 
(Filed  May  S7,  190?.) 

1.  Schools— Election  of  board  of  education  by  secret  ballot— This  appeal! 
involves  the  validity  of  the  election  of  appellants  as  members  of  the  board 
of  education  in  a  fourth  class  city  by  secret  ballot:  also  the  validity  of  tbe* 
election  of  appellees  as  members  of  tbe  board  of  education  subsequently  by^ 
the  board  of  council.  Held— Tbat  tbe  election  of  the  board  of  education  by 
secret  ballot  was  void,  but  they  are  de  facto  officers  as  ti  all  persons,  and  their 
ants  are  entitled  to  full  faith  and  credit.  The  election  of  appellees  by  tbe 
city  council  was  illegal,  as  section  8606,  Kentucky  statutes,  does  not  apply 
to  this  case,  and  they  should  be  enjoined  from  acting  as  members  of  tbe 
board. 

2.  Estoppel— Tbe  acquiescence  by  appellees  in  the  election  of  appellants  by 
secret  ballot  constitutes  no  estoppel  that  prevents  them  from  qoestionlng  the 
validity  of  the  election  of  appellants. 

B.  F.  Qraziani  for  appellants. 

Furber  &  Jackson  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

Tbe  appellants  were  the  acting  tiustees  or  members  of  the  board  of  ednca- 
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Hob  of  Ibe  city  of  Ludlow,  a  city  of  the  fourth  class.  It  appears  that  the 
appellees  were  elected  by  secret  ballot  at  the  November  electloD,  1901,  as 
trustees  or  members  of  the  board  of  education  of  the  said  city.  The  appel- 
lants instituted  suit  in  the  Kenton  Circuit  Court  to  enjoin  the  appellees 
from  iaterferinff  with  them  in  the  discharge  of  their  duties  as  trustees 
•aforeraid.  The  appellees  also  instituted  an  action  against  the  appellants  in 
the  same  court,  claiming  that  they  were  the  actual,  duly  elected  and  qualified 
trustees  oi  members  of  the  board,  and  seeking  a  mandatory  Injunction  and 
other  relief  against  these  appellants.  By  agreement  the  cases  were  con- 
«)Iidated  and  heard  together,  and  upon  final  hearing  the  circuit  court  ad- 
jadged  that  the  appellees  were  entitled  to  the  ofBces  in  question,  and  from 
that  judgment  this  appeal  is  prosecuted. 

Various  arguments  are  urged  in  support  of  the  contention  of  the  parties. 
It  clearly  appears  that  appellees  were  elected  as  members  of  said  board  by 
Kcret  ballot,  their  names  being,  as  we  understand  the  record,  placed  on  the 
regular  ballots  Toted  at  the  regular  election  for  other  oflSces.  It  is  also  in 
evidence  that  a  very  full  vote  was  cast  for  trustees,  and  that  the  names  of 
these  appellants,  or  some  of  them,  were  also  upon  the  ballots  and  voted  for 
at  the  same  time,  and  the  appellees  received  a  majority  of  votes  cast,  and  the 
election  commissioners  gave  them  the  certificate  of  election.  It  also  ap- 
piAFs  that  the  city  council,  some  time  after  the  election,  assumed  to  elect  ap- 
Nlees  to  the  said  olUces.  It  is  argued  for  appellees  that  the  appellants 
baTiog  been  voted  for  by  secret  ballot,  and  knowing  that  the  election  was 
beiDg  so  held,  and  making  no  objection  thereto  at  the  time,  are  now  es- 
topped from  ^questioning  the  validity  thereof.  It  is  also  argued  that  the  ap- 
pellants were  elected  some  time  before  in  the  same  manner  and  accepted 
UDd  entered  upon  the  discharge  of  their  duties  thereunder,  and  for  that  rea- 
son can  not  now  be  heard  to  assert  a  right  to  continue  in  olBce. 

Ve  do  not  think  either  of  these  contentions  is  tenable.  It  is  certain  that 
the  appellants  were  de  facto  officers  in  possession  of  the  office  and  discharg- 
ing tbe  duties  thereof,  and  were,  as  against  persons  having  no  right  thereto, 
entitled  to  continue  in  office,  nor  do  we  think  that  a  party  by  consenting 
or  participating  -in  a  void  election  deprives  himself  of  his  right  to  dispute 
tbe  Talldity.  A  few  men,  or  even  tbe  entire  public,  can  not  make  valid  an 
election  held  in  direct  violation  of  a  mandatory  statute. 

It  seems  to  us  that  there  are  two  vital  questions  involved.  The  first  is 
ivbether  or  not  members  of  the  board  of  education  in  question  can  be  elected 
bj  secret  ballot.  It  seems  to  us  that  this  question  has  been  clearly  decided 
in  Moss,  &c.  V.  Riley,  &c.,  102  Ey.,  1.  The  Constitution  and  statutes  in 
relation  to  this  question  were  fully  considered  by  the  court,  and  it  was 
*clearly  held  that  trustees  or  members  of  tbe  board  of  education  in  cities  of 
tba  fourth  class  must  be  elected  by  viva  voce  voting.  We  quote  as  follows 
from  tbe  syllabus  of  the  case  supra:  "Under  the  provisions  of  the  charter 
for  cities  of  tbe  fourth  class  (section  8606,  Kentucky  Statutes)  such  cities 
«Aoh  ooDStitute  one  common  school  district,  and  as  the  charter  for  such 
-cities  does  not  provide  the  manner  in  which  the  members  of  its  board  of  edu- 
-cation  shall  be  elected,  and  the  common  school  law  (section  4484,  Kentucky 
'Statues)  provides  that  the  votes  in  electing  school  trustees  shall  be  taken 
^iva  voce,  and  as  the  members  of  the  board  of  education  perform  the  dutie^ 
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of  tmsteee,  tbey  should  be  eleoted  Id  the  same  way.  The  whole  questioD  am 
to  the  manner  of  electing  sohool  trustees  was  left  by  the  Constitution  to  the 
general  assembly.  The  proyislon  in  the  charter  for  cities  of  the  fourth  class,, 
that  the  members  of  the  board  of  education  shall  be  elected  *by  the  quali- 
fied voters  of  the  city,'  means  those  of  the  city  who  are  qualified  to  vote 
under  the  general  school  law,  which  confers  the  right  of  suffrage  on  widows,, 
etc.,  in  such  elections." 

It  is  said  by  appellees  that  this  decision  is  not  conclusive  of  the  questloo 
because  in  the  case  supra  there  was  a  controversy  between  persons  claimtni? 
to  be  elected  by  viva  voce  vote  and  those  claiming  to  be  elected  by  ballot. 
But,  in  our  opinion,  that  fact  does  not  at  all  affect  the  decision  as  to  the 
validity  of  an  election  by  ballot,  nor  Is  the  opinion  in  City  of  Cynthlana 
V.  Board  of  Education,  81  Ey.  Law  Rep.,  781,  in  conflict  with  the  case  supra. 
In  the  case  last  cited  the  trustees  or  board  of  education  had  been  elected  by 
ballot  and  were  engaged  in  the  discharge  of  their  duties,  and  the  appellant 
in  that  case  had  refused  to  pay  over  certain  moneys  to  the  board  of  educa- 
tion, and  the  court  held  that  the  question  of  the  election  of  the  board  oould 
not  be  successfully  attacked  in  such  a  proceeding.  Or,  in  other  words,  upon 
the  record  as  presented  it  was  the  duty  of  the  appellant  to  pay  over  to  the 
appellee  the  money  in  question.  In  some  respect  the  decision  would  seem  to 
supi>ort  the  contention  of  the  appellants  in  the  case  at  bar.  It  is  true  that 
some  statutes  regarding  the  management,  conducting  or  ascertaining  the 
result  of  an  electon  has  been  held  to  be  mandatory,  but  if  the  statute  re- 
quires an  election  to  be  viva  voce,  such  statute  must  of  necessity  be  manda- 
tory, and  the  holding  of  the  same  by  secret  ballot  is  in  no  sense  a  compliance 
with  the  statute. 

If  the  contention  of  appellees  should  prevail  and  become  the  settled  law  of 
the  State,  it  would  follow  that  the  parties  at  any  election  precinct  might 
determine  to  hold  an  election  viva  voce,  or  else  hold  it  by  ballot  and  each 
man  prepare  his  own  ballot,  and  if  there  was  a  full  vote  and  no  objection 
and  no  fraud  perpetrated,  the  returns  must  be  accepted  and  counted  the 
same  as  if  the  election  had  been  held  according  to  law.  It  would  also  follow 
that  in  Louisville,  for  instance,  at  some  precincts  the  election  for  school 
trustees  might  be  conducted  by  ballot  and  at  other  precincts  the  vote  might 
be  counted  viva  voce,  and  the  same  may  be  said  as  to  the  different  school 
districts  throughout  the  State.  Some  might  hold  their  elections  by  ballot 
and  some  viva  voce.  Manifestly  no  such  construction  of  the  election  law 
can  be  tolerated.  In  our  opinion  the  election  of  school  trustees,  or  members 
of  the  board  of  education,  held  by  secret  ballot  is  absolutely  void.  It,  there- 
fore, follows  that  the  appellees  acquired  no  right  by  virtue  of  the  election 
held  in  November,  1901. 

The  next  question  for  decision  is  as  to  the  effect  of  the  action  of  the  com- 
mon council  of  Ludlow.  As  before  stated,  it  is  the  contention  of  appellees 
that  if  there  was  a  failure  to  elect  in  November,  that  the  city  council  had 
the  power  to  fill  the  vacancy,  and  we  are  referred  to  section  8006,  Kentucky 
Statutes,  In  support  of  this  contention.  It  will  be  seen  from  section  F588 
that  there  may  be  maintained  in  cities  of  the  fourth  class  a  system  of  public 
schools  at  which  all  the  children  residing  in  the  city  between  the  ages  of  six 
and  twenty  may  be  taught  at  the  public  expense.    It  is  further  provided 
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that  tbe  mhool  shall  be  under  tbe  control  of  a  board,  to  be  styled  *'Tbe  Board 
of  EduoatioD,"  oonslsting  of  two  trnstees  from  eaob  ward  in  the  olty,  to  be 
elected  afe  the  general  November  eleotion,  1898,  by  the  qualified  voters  of  tbe 
city  at  large.  Many  other  provisions  are  contained  In  the  section  not  neces- 
atyto  mention.  Section  8689  reads  as  follows:  "Said  board  of  edncatlon 
shall  determine  the  qualification  of  its  members.  It  shall  have  tbe  power  to 
ilU.  until  the  next  general  election,  all  vacancies  in  said  board  occasioned 
bydf^atb,  removal  or  other  cause." 

1(  is  provided  in  section  8606  that  any  city  of  the  fourth  class  in  which  said 
irnem  of  public  schools  shall  be  established  and  maintained  shall  con- 
stltDta  one  common  school  district.  *  *  *  The  latter  clause  of  said  sec- 
tion reads  as  follows:  "Whenever  the  board  of  council  of  any  city  of  this 
class  shall  determine  by  ordinance  to  establish  and  maintain  a  system  of 
public  schools  therein  under  the  provisions  of  the  act  mentioned  in  the  title 
of  this  act,  or  in  case  there  was  a  failure  at  tbe  last  eleotion  provided  for  in 
aid  act  to  elect  a  board  of  education  in  any  city  of  the  fourth  class,  the 
board  of  council  shall  have  the  power  and  authority  to  appoint  trustees  for 
sueb  school,  to  serve  until  the  election  and  qualification  of  trnstees  as  pro- 
vided in  seotioD  8588  of  said  act,  as  amended  herein." 

Taking  the  entire  act  together,  it  seems  clear  that  the  provision  supra  was 
ooly  intended  to  apply  to  a  vacancy  accruing  by  reason  of  a  failure  to  elect 
trnstees  at  tbe  November  election  of  1898,  and  that  it  has  no  application 
whatever  to  the  controversy  in  this  case. 

Section  1580,  Kentucky  Statutes,  defines  the  term  "vacancy  in  office,"  and 
among  the  definitions  given  is:  "Or  when  there  has  been  no  election  to  fill 
the  office  at  the  time  appointed  by  law."  If  the  board  of  education  in  office 
prior  to  November,  1901,  was  not  authorized  to  continue  in  office  until  the 
election  and  qualification  of  a  successor,  which  is  not  now  decided,  it  fol- 
lowi  that  they  would  In  a  case  of  vacancy  be  authorized  to  fill  the  same,  and 
there  being  no  legal  election  in  1901,  the  vacancy  would  exist.  In  either 
event  tbe  claim  of  appellees  must  fall. 

For  reasons  indicated  the  judgment  appealed  from  is  reversed  and  cause 
KiQADded,  with  directions  to  perpetually  enjoin  aod  restrain  the  appellees 
from  in  any  manner  interfering  with  appellants  in  the  discharge  of  the  duties 
of  the  board  of  education,  and  also  enjoin  the  appellees  from  in  any  manner 
attempting  to  exercise  the  powers,  duties  or  privileges  pertaining  to  the 
board  of  education  of  the  city  of  Ludlow,  and  for  proceedings  consistent 
with  this  opinion. 

Whole  court  sitting. 

Judges  DoRelle,  White  and  Hobson  dissenting. 

Jndge  Hobson  delivered  the  following  dissenting  opinion  : 
The  rule  is  that  constitutional  provisions  relating  to  the  uiauuer  of  hold- 
ing an  election  are  mandatory;  but  as  to  statutes  this  rule  is  not  followed 
Qolessa  fair  consideration  of  the  statute  shows  that  tbe  legislature  intended 
compliance  with  its  provisions  to  be  essential  to  the  validity  of  the  proceed- 
in«p.  Where  this  does  not  appear  the  statute  is  treated  as  directory  merely. 
The  role  has  been  thus  well  stated  :  "Questions  affecting  the  purity  of  elec- 
tions are  in  this  country  of  vital  importance.  Upon  them  hangs  the 
experiment  of  self-government.    The  problem  is  to  secure,  first,  to  the  voter 
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a  free,  uDtrammelled  vote;  aDd,  seooodly,  a  oorreot  record  and  return  of  the 
vote.  It  is  mainly  with  reference  to  these  two  results  that  tht<  rules  for  con- 
•duotinK  elections  are  prescribed  by  the  legislative  power.  But  these  rales 
are  only  means.  The  end  is  the  freedom  and  purity  of  the  election.  To  hold 
these  rules  all  mandatory  and  essential  to  a  valid  election  is  to  subordinate 
substance  to  form  the  end  to  the  means.  Yet,  on  the  other  hand,  to  permit 
A  total  neglect  of  all  the  requirements  of  the  statute,  and  still  sustain  the 
proceedinss,  is  to  forego  the  lessons  of  experience,  and  invite  a  disregard  of 
all  those  provisions  which  the  wisdom  of  years  have  found  conducive  to  the 
purity  of  the  ballot  box.  Ignorance,  inadvertence,  mistake,  or  even  Inten- 
tional wrong  on  the  part  of  local  officials,  should  not  be  permitted  to  disfran- 
chise a  district.  Yet  rules  and  uniformity  of  procedure  are  as  essential  to 
procure  truth  and  exactness  in  elections  as  in  anything  else.  Irregularities 
invite  and  conceal  fraud."    (Gilleland  v.  Schuyler,  9  Kan.,  669.) 

In  McGreary  on  Elections,  after  quoting  the  above,  the  Itemed  author 
«ays:  "If  we  keep  in  view  these  general  principles,  and  bear  in  mind  that 
irregularities  are  generally  to  be  disregarded,  unless  the  statute  expressly 
declares  that  they  shall  be  fatal  to  the  election,  or  unless  they  are  such  in 
themselves  as  to  change  or  render  doubtful  the  result,  we  shall  find  no  great 
difficulty  in  determining  each  case  as  it  arises  under  the  various  statutes  of 
the  several  States. 

'* Those  provisions  of  a  statute  which  affect  the  time  and  place  of  the  elec- 
tion, and  the  legal  qualitioations  of  the  electors,  are  generally  of  the  sub- 
stance of  the  election,  while  those  touching  the  recording  and  return  of  the 
legal  votes  received,  and  the  mode  and  manner  of  conducting  the  Tnere  de- 
tails of  the  elections,  are  directory.  The  principle  is  that  irregularities 
which  do  not  tend  to  affect  results  are  not  to  defeat  the  will  of  the  ma- 
jority; the  will  of  the  majority  Is  to  be  respected  even  when  irregularly  ex- 
pressed. The  officers  of  election  may  be  liable  to  punishment  for  a  violation 
of  the  directory  provisions  of  a  statute,  yet  the  people  are  not  to  suffer  on 
account  of  the  default  of  their  agents."  (Sections  192  and  198,  McCrary  on 
Elections. ) 

By  our  Constitution  elections  are  to  be  by  secret  official  ballot.  (Section 
147.)  But  school  elections  are  excepted  from  this  rule,  and  maybe  regu- 
lated by  the  general  assembly.  (Section  156. )  Pursuant  to  this  authority  it 
has  been  enacted  that  the  election  for  school  trustees  of  common  schools 
shall  be  taken  viva  voce.  (Kentucky  Statutes,  section  4434. )  This  excep- 
tion to  the  holding  of  elections  by  secret  ballot  is  made  because  the  school 
districts  are  small,  the  elections  are  nonpolitical,  and  there  is  not  the  same 
renKon  for  requiring  secrecy  as  to  the  choice  of  the  voter  to  protect  him  from 
intimidation  and  secure  a  fair  and  free  expression  of  the  popular  will. 
Whether  this  rule  applied  to  the  election  of  school  boards  in  the  cities  under 
the  acts  governing  them  was  a  matter  on  which  grave  difference  of  opinion 
existed.  In  Moss  v.  Biley,  19  Ky.  Law  Bep.,  998,  this  court  held  that  it  did. 
But  it  must  be  admitted  the  legislature  did  not  so  clearly  express  this  that 
it  can  be  said,  from  a  fair  construction  of  the  act,  that  it  intended  a  com- 
oompliance  with  the  provisions  in  relation  to  the  manner  of  holding  the 
election  to  be  essential  to  the  validity  of  the  proceeding.  The  statute  not 
only  does  not  declare  that  nonconformity  to  its  provisions  shall  be  fatal  to 
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the  election,  but  is  so  obsoure  od  the  eubjeot  as  to  bow  tbe  election  sball  be 
held  that  tbere  was  certainly  room  for  well  founded  difference  of  judgment, 
lender  the  authorities  a  disregard  of  the  provisions  of  a  statute  "touching 
the  recording  and  return  of  the  legal  votes  received  and  the  mode  and  man- 
ner of  conducting  the  mere  details  of  the  election"  can  not  invalidate  the 
proceeding  where  the  statute  does  not  so  declare,  and  these  matters  are  so 
obscurely  expressed  as  to  show  that  the  legislature  did  not  have  in  mind 
making  them  essential  to  its  validity. 

Tbe  election  in  this  case  was  fairly  held.  There  was  a  full  expression  of 
tbe  popular  will.  It  was  held  as  it  was  by  consent  or  without  objection. 
Tbe  voter  had  no  choice  but  to  cast  his  vote  in  the  manner  directed  by  the 
-oflSoera.  Whether  he  should  call  out  his  choice  viva  voce  or  hand  the  judges 
a  written  paper  containing  it  were  matters  "touching  the  recording  and 
return  of  the  legal  votes  received."  While  the  judges  should  not  have  re- 
■ceived  the  votes  in  this  way,  yet  they  did  thus  conduct  the  election,  "and 
tbe  people  are  not  to  suffer  on  account  of  the  default  of  their  agents."  By 
out  Btatute  the  ballots  are  preserved,  and  it  was  a  mere  matter  of  form 
whether  the  voter's  choice  was  recorded  by  the  officer  or  recorded  by  the 
voter  and  delivered  to  tbe  ofBoer,  and  by  him  counted.  The  irregularity  did 
not  affect  the  result  in  any  way,  and  there  is  nothing  in  the  statute  from 
which  it  may  be  inferred  that  the  legislature  contemplated  that  such  an 
irregularity  should  vitiate  tbe  proceeding.  The  wholti  thing  comes  to  this, 
that  the  judges  of  the  election  received  and  counted  votes  that  were  cast 
irregularly.  But  there  was  no  contest  of  tbe  election.  Tbere  was  no  objec- 
tion to  the  votes  being  cast  in  this  way  and  no  objection  to  their  being 
counted.  The  persons  elected  having  received  their  certificates  are  prima 
facie  entitled  to  the  offices,  and  their  title  can  not  be  impeached  on  account 
of  errors  of  the  officers  in  the  manner  of  holding  the  election. 

This  was  expressly  held  by  this  court  in  Gyntbiana  v.  Board  of  Education, 
^1  Ky.  Law  Rep.,  731.  There  is  no  inconsistency  between  that  case  and  the 
c:tse  of  Moss  v.  Riley.'  In  the  latter  case  two  sets  of  trustees  were  elected,  one 
by  an  election  held  viva  voce,  and  tbe  other  by  an  election  held  by  ballot.  In 
a  contest  between  them  it  was  held  that  those  elected  In  the  manner  provided 
by  the  statute  had  the  better  right.  But  where  only  one  election  has  been 
held  at  the  time  and  place  and  by  the  officers  required  by  law,  when  the 
irregularity  in  no  way  affected  the  result  and  tbe  people  have  acquiesced  in 
tbe  result  and  there  has  been  no  contest  of  tbe  election,  a  very  different 
<inestion  is  presented.  It  does  not  follow  from  this  that  all  the  provisions 
-of  tbe  statute  might  be  disregarded,  or,  as  has  bean  suggested,  tbe  people 
might  meet  on  the  street  corner  and  by  a  show  of  bands  declare  their  choice. 
The  statute  must  be  substantially  followed,  but  it  need  not  be  exactly  fol- 
lowed. This  court  has  often  approved  the  rule  quoted  from  McCrary  on 
Elections  disregarding  irregularities  touching  the  manner  of  holding  an 
election  or  receiving  the  votes,  where  they  do  not  appear  to  have  affected  the 
result.  It  is  in  accord  with  the  entire  current  of  modern  authorities. 
Voting  by  ballot  is  the  rule  In  this  State.  The  less  formal  method  of  voting 
viva  voce  in  school  elections  is  allowed  by  the  statute  for  mere  convenience. 
The  taking  of  the  votes  in  this  more  simple  way  was  not  of  the  essence  of 
tbe  election,  and  it  being  in  all  other  respects  regularly  held,  and  the  result 
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regularly  declared  withoTit  objeotioo,  to  hold  it  dow  void  is  to  magnify  fono 
above  substaDoe. 

I,  therefore,  dissent  from  the  opiDion  of  the  court. 

Judge  DuRelle  and  Judge  White  oonour  in  this  dissent. 
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(Filed  May  27,  1902— Not  to  be  reported.) 

Railroads— Aotion  by  father  for  injuries  to  Infant  son— Appelloe  brought? 
this  action  to  recover  for  loss  of  services  of  his  infant  son  and  compensation 
for  expenses  and  care  in  nursing  his  son  in  consequence  of  injuries  received 
by  him  while  employed  by  appellant  without  the  knowledge  or  consent  of 
the  father.  Held—That  the  father  is  entitled  to  such  recovery  as  he  is  Id 
law  in  the  attitude  of  master  toward  his  child  as  a  servant,  and  entitled  to 
compensation  for  loss  of  his  services  from  any  one  who  employs  him  without 
his  consent.  The  rule  is  well  settled  that  any  interference  with  the  mas> 
ter's  right  to  control  the  servant  by  another  renders  the  latter  liable  at  least- 
for  any  injury  that  was  likely  to  result  from  such  illegal  conduct.  If  one 
engages  the  servant  of  another  in  an  obviously  dangerous  business  he  ren- 
ders himself  responsible  for  any  injury  the  servant  may  sustain  while  so  en- 
gaged and  which  can  rationally  be  attributed  to  the  undertaking;  and  this 
is  so  even  if  the  Injury  results  immediately  from  the  neglect  or  unskillfnl- 
ness  of  the  servant. 

Qulgley  &  Quigley  and  Plrtle  &  Trabue  for  appellant. 

B.  F.  Proctor  and  C.  H.  Wilson  for  appellee. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  W.  L.  Henon,  instituted  this  action  against  appellant  to  recover 
for  the  loss  of  the  &ervlces  of  his  infant  spn,  Luiher  Henon,  and  compensa- 
tion for  expenses  and  care  in  nursing  his  son  in  consequence  of  injuries  re- 
ceived by  him  while  in  the  service  of  appellant,  alleging  that  he  had  been 
employed  by  it  without  his  knowledge  or  consent  in  a  dangerous  and  haz- 
ardous service  with  notice  of  his  infancy.  He  also  alleged  that  the  injury  of 
his  SOD  was  caused  by  the  gross  negligence  of  the  defendant  in  the  operation 
and  management  of  its  cars.  The  answer  traversed  the  allegations  of  the 
petition  and  pleaded  allirmativoly  contributory  negligence  on  the  part  of 
the  son,  Luther  Henon.  On  thd  trial  of  the  case,  before  a  jury,  a  verdicts 
was  returned  in  favor  of  the  plaintiff  for  $600,  on  which  judgment  was  en- 
tert»d.  and  the  defendant  appeals. 

Luther  Henon  was  nineteen  years  of  age;  he  was  employed  by  the  defend- 
ant  to  work  in  its  gravel  pit  about  February  10, 1900,  and  worked  thflrn  until 
the  7ch  of  March,  when  he  was  hurt.  On  that  morning  they  loaded  eight  or 
ten  cars  with  gravel;  the  boss  or  foreman  then  said  :  "Boys,  get  on  that  train 
and  go  over  to  Gilbertsville  and  help  unload  gravel."  Luther  Henon  there- 
upon left  the  place  where  he  was  working  and  walked  around  In  front  of 
the  engine  to  the  end  of  the  tender  and  climbed  up  the  ladder  at  the  rear 
end  of  the  tender  for  the  purpose  of  riding  on  it  to  Gilbertsville.  After  he 
started  up  the  ladder  the  engine  started  off.    The  brakes  had  been   loosed 
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on  aJ]  the  cars.  After  the  oDidDe  started  it  was  fotiDd  that  the  care  were- 
not  fastened  to  the  engine  and  the  engineer,  at  the  order  of  the  conductor,, 
stopped  it.  The  oars,  however,  had  been  set  in  motion  and  ran  down  against 
tbe  engine,  giving  it  quite  a  hard  hump  just  as  the  boy  got  to  the  top  of  the- . 
ladder.  This  knocked  him  off  and  he  fell  down,  and  the  oar  ran  over  hia 
arm  and  so  injured  it  that  it  had  to  be  cut  off.  The' gravel  crew  had  made^ 
a  number  of  trips  of  this  kind.  The  boy  had  seem  some  of  the  hands  ride- 
00  the  tender.  Others  rode  on  top  of  the  gravel  on  the  oars.  Some  wh» 
were  sitting  on  the  gravel  on  this  occasion  were  knocked  over  by  the  con- 
cussion. The  defendant  knew  he  was  only  nineteen  years  of  age,  and  hia 
father  had  not  been  consulted  as  to  the  employment. 

In  L.  &  N.  R.  B.  Co.  v.  Willis,  88  Ey.,  57,  the  railroad  company  was 
held  liable  to  the  father  of  a  boy  who  was  acting  as  brakeman,  although  re- 
oeiTlng  no  wages  and  was  injured.  The  court  said :  ''The  duty  of  the  father 
to  educate  and  maintain  the  son  entitled  the  former  to  the  son's  servioea 
and  plaotfd  him  in  the  attitude  of  a  master  to  him,  or  created  the  relation  of 
master  and  servant:  and  any  interference  with  the  master's  right  to  control 
the  servant  by  another  renders  the  latter  liable,  at  least,  for  any  injury  that 
was  likely  to  result  from  such  illegal  conduct.  If  one  engages  the  servant 
of  another  in  an  obviously  dangerous  business  he  renders  himself  responBlble* 
for  any  Injury  the  servant  may  sustain  while  so  engaged,  and  which  can 
rationally  be  attributed  to  the  undertaking;  and  this  is  so  even  if  tbe  injury 
results  immediately  from  the  neglect  or  unskillfulness  of  the  servant,  nwiiig^ 
to  the  fact  that  tbe  person,  by  so  illegally  interfering,  assumes  all  the  risk 
inoldent  to  the  service."  (N.  N.  &  M.  V.  Co.  v.  Carroll,  17  Ky.  Law  Rep., 
374.) 

The  circuit  court  followed  the  rule  laid  down  in  these  cases.  He  instructed 
the  jury  that  If  the  son  was  employed  without  the  knowledge  or  consent  of 
tbe  father,  and  was  under  twenty-one  years  of  age,  and  this  fact  was  known 
to  tbe  defendant'?  agents  in  charge  of  bim  prior  to  his  injury,  and  he  was 
required  to  perform  dangerous  or  hazardous  work,  and  while  thus  engaged 
was  thus  injured,  they  should  find  for  tbe  father  a  fair  compensation  for  the 
loss  of  tbe  services  of  his  son  during  his  minority  and  for  trouble  and  ex- 
pense in  taking  care  of  him ;  but  that  if  the  employment  was  made  with  tbe 
knowledge  or  consent  of  the  father,  or  If  defendant's  agents  who  employed 
the  son  did  not  know,  or  by  the  exercise  of  ordinary  care  could  not  have 
known,  that  he  was  under  twenty-one  years  of  age,  they  should  find  for  the 
defendant. 

These  instructions  properly  presented  the  law  of  tbe  case,  and  tbe  verdict 
can  not  be  disturbed  as  against  the  evidence.  There  was  no  plea  that  tbe 
father  had  manumitted  the  son,  and  the  instruction  on  this  point  was.  there- 
fore, properly  refused.  The  question  of  consent  by  the  father  to  the  em- 
ployment of  the  son  was  fairly  submitted  to  the  jury  by  tbe  instructions,  and 
nnder  the  evidence  this  was  clearly  a  question  for  the  jury.  The  amount  of 
theverdiot  is  not  excessive.  The  instruction  that  the  jury  might  find  for 
"medicine  not  to  exceed  €25, "  could  not  have  prejudiced  appellant  on  the 
trial,  and  was  plainly  a  clerical  error.  The  medicine  was  alleged  in  tbe  peti- 
tion to  have  cost  16,  and  there  was  no  proof  that  it  cost  over  |o.  The  jury^ 
therefore,  could  not  have  been  misled  by  the  instruction  on  this  minor  itenu 
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misapply,  misappropriate,  ooooeal,  use,  loan  or  otherwise  wrongfully  and 
traudulently  dispose  of  suob  money,  bank  notes,  county,  city  or  towD 
bonds,  State  bonds,  United  States  bonds  or  treasury  notes,  legal  tender 
notes,  promissory  notes,  property,  efleots,  or  other  movable  thing  of  value,  or 
any  part  thereof,  for  his  own  purposes  or  use  of  another,  with  intent  to  de- 
prive the  owner  or  authority  of  the  same,  or  of  any  part  thereof,  for  the  ben- 
efit of  the  wrongdoer,  or  of  any  other  person,  such  person  so  offending  shall 
be  confined  in  the  penitentiary  not  less  than  one  nor  more  than  ten  years." 

It  is  contended  for  appellee,  first,  that  the  indictment  is  insufficient  for 
the  reason  it  does  not  aver  that  there  had  been  a  settlement  with  the  appel- 
lee, or  any  demand  or  direction  to  him  to  pay  over  the  amount  of  money  in 
his  hands,  and  we  are  referred  to  the  case  of  the  Commonwealth  v.  Lewis, 
11  Ey.  Law  Rep.,  421. 

It  seems  from  that  case,  which  is  very  brief,  that  Lewis  was  county  judge 
of  Harlan  county,  and  as  such  had  received  $1,000,  the  price  of  vacant  land 
in  Harlan  county,  and  was  charged  in  general  terms  in  the  indictment  that 
he  had  appropriated  the  money  for  his  own  use  and  benefit.  This  court  held 
that  such  a  charge  was  insufficient.  The  court  further  said:  "It  seems  to 
us,  to  make  out  the  offense,  it  is  necessary  to  charge  not  merely  that  he  had 
used  the  money  for  his  own  benefit,  but  had  failed  and  refused  to  account 
for  or  pay  it  over  at  the  time,  in  the  manner  and  for  the  purpose  required 
by  law,  for  while  he  stands  bound  and  ready  to  do  so  when  legally  required, 
there  can  not  be  an  embezzlement. 

From  the  meager  report  in  the  case  supra  we  are.  not  authorized  to  say 
that  the  charge  in  the  indictment  was  similar  to  that  in  the  indictment  in 
the  case  at  bar.  Moreover,  we  presume  that  the  county  judge  of  Harlan 
county  had  no  right  to  pay  out  that  money  for  any  purpose  except  under  the 
special  order  of  the  court,  and  it  does  not  appear  that  he  was  charged  with 
converting  the  money  to  his  own  use  for  the  purpose  of  defrauding  the 
county,  hence  we  conclude  that  the  case  is  not  an  authority  in  this  oac>e. 
The  case  of  Clark  v.  Commonwealth,  16  Ky.  Law  Rep.,  703,  is  also  cited.  In 
that  case  reference  was  made  to  some  authorities  holding  that  where  a  per- 
son was  engaged  in  a  general  collecting  business  and  entitled  to  take  his 
commission  out  of  the  money  so  collected,  he  could  not  be  convicted  of  em- 
bezzlement although  he  used  the  entire  sum  for  his  own  benefit.  Clark  bad 
been  indicted  for  embezzling  money  collected  for  a  sewing  machine  com- 
pany. This  court  affirmed  the  judgment.  It  seems  from  that  case  that 
Clark  was  entitled  to  6  per  cent,  for  collecting,  and  yet  he  was  held  guilty 
if  he  in  fact  embezzled  the  money  so  collected.  Many  authorities  draw  a 
distinction  between  an  agent  or  a  party  who  collects  money,  and  for  his  com- 
pensation is  to  be  paid  u  certain  per  cent,  by  his  employer,  and  that  of  an 
agent  who  collects  and  is  entitled  to  retain  his  commission  out  of  the  sum 
collected.  It  seems  to  us  such  distinction  is  not  well  founded,  although  it 
was  referred  to  without  being  condemned  in  the  case  supra. 

Stone  V.  Commonwealth,  20  Ey.  Law  Rep.,  478,  is  also  relied  on  by  appel- 
lee. Stone  was  indicted  for  the  embezzlement  of  funds  of  the  National  Life 
Association  of  Hartford,  Conn.  It  appears  from  the  opinion  that  Stone,  at 
the  suggestion  of  Gathrlght,  an  agent  of  said  company,  aided  in  procuring 
a  life  insurance  policy,  part  of  which  commission  was  going  to  Gathrlght 
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ud  a  part  to  Stone,  and  80  per  oent.  to  the  oompaoy.  Stone  left  the  ooian- 
tryand  the  money  was  never  sent.  The  oourt  said:  "It  is  clear,  we  think, 
that  appellant  was  not,  within  the  meaning  of  the  statute,  the  agent  of  the 
Hartford  company  haying  in  his  possession,  care  or  mHnagement,  money, 
bonds,  notes,  or  effects  belonging  to  that  company.  The  company  never 
had  bim  employed,  and  heard  nothing  of  him,  beyond  seeing  his  name  on 
tbe  application  as  solicitor."  It  is  true  the  oourt  in  discussing  the  case 
made  some  reference  to  6  American  and  English  Enoyclopsedia  of  Law,  re- 
ferred to  in  the  case  of  Clark.  The  statement  is  as  follows:  "The  rule  seems 
to  be  well  settled  that  "in  all  cases  where  one  receives  money,  a  portion  of 
which  belongs  to  himself  as  a  commission  on  the  whole  amount,  he  is  not 
guilty  of  embezzlement,  though  he  converts  the  whole  to  his  own  use." 

It  la  important  to  notice  that  the  indictments  in  both  the  cases  just  re- 
ferred to  were  found  under  and  by  virtue  of  section  120ii,  which  is  a  different 
statute  from  the  one  under  consideration  at  bar,  and  so  far  as  we  are  advised 
the  decisions  of  other  States  relied  on  by  appellee  were  cases  being  prosecuted 
ODdei  a  statute  similar  to  section  1302. 

We  do  not  think  the  case  of  Snapp  v.  Commonwealth,  8S  Ky.,  185,  is  at  all 
similar  to  the  case  under  consideration.  The  opinion  in  that  oase,  however, 
does  show  that  Ferguson,  a  back  tax  collector,  had  been  found  guilty  of  em- 
bezzlement and  had  been  pardoned  by  the  governor. 

We  do  not  think  that  section  4145,  Kentucky  Statutes,  has  any  bearing 
QpOD  tbe  case  at  bar.  That  statute  evidently  was  enacted  to  prevent  sheriffs 
from  taking  the  county  levy  and  applying  it  to  the  payment  of  revenue  or 
vice  versa. 

It  will  be  seen  from  section  1205  that  the  main  object  or  purpose  of  the  act 
was  to  punish  any  person  who  had  the  control,  custody,  or  distinct  posses- 
sion of  any  money  or  other  articles  enumerated  belonging  to  or  for  the  use 
of  the  State  or  any  county,  eto.,  under  any  trust  or  duty  to  keep,  return, 
deliver,  cancel,  destroy  or  specifically  apply  tbe  same  or  any  part  thereof, 
shall  in  violation  of  such  truss  or  duty  willfully  misapply,  misappropriate, 
conoeal,  use,  loan  or  otherwise  wrongfully  and  fraudulently  dispose  of  such 
money,  eto.,  or  any  part  thereof,  for  his  own  purpose  or  use  of  another,  with 
intent  to  deprive  the  owner,  etc. ,  of  the  same,  or  any  part  thereof,  shall  be 
confined  in  the  penitentiary,  etc.  It  will  thus  be  seen  that  the  gravamen  of 
the  offense  is  the  willful  and  wrongful  appropriation  or  use  of  the  money 
for  his  own  use,  purpose,  oj  that  of  another,  with  the  intent  to  deprive  the 
owner  of  the  same,  or  any  part  thereof. 

The  indictment  is  clear  and  explicit  in  averring  all  tbe  facts  necessary  to 
constitute  the  offense  denounced  by  the  statute,  and  it  has  never  been  held' 
that  it  was  necessary  that  a  demand  for  the  restoration  of  stolen  property 
was  necessary  in  order  to  secure  a  conviction.  The  taking  with  fraudulent 
and  felonious  intent  of  property,  and  to  convert  it  to  the  use  of  the  taker  and 
permanently  deprive  the  owner  thereof,  has  always  been  held  to  constitute 
the  offense  of  larceny.  So  it  would  seem  that  under  this  statute  the  willful 
and  wrongful  taking  and  converting  money  of  the  county  to  tbe  use  of  the 
defendant,  with  the  intent  as  set  out  in  the  indictment,  constituted  the  com- 
pleted crime  of  embezzlement,  hence  it  was  not  necessary  to  allege  a  fail- 
ure to  pay  over  money  due  the  county,  or  allege  any  demand,  or  that  any 
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order  of  ooart  had  beeo  made  to  that  effect.  If  defendant  Id  faot  paid  over  tb»> 
money  on  demand  the  same  may  be  shown  in  his  defense.  If  it  be  tme  that 
the  sheriff  was  entitled  to  6  oent8\)ut  of  every  dollar  collected ,  yet  the  faot 
remains  that~the  other  04  cents  was  the  money  belonging  to  the  oonnty^ 
which  he  held  in  trust  and  nnder  a  duty  to  pay  over,  and  that  duty  rested 
upon  him  until  he  had  discharged  it.  The  statute  in  question  was  mani- 
festly made  for  the  protection  of  the  people  of  the  State,  counties,  etc. ,  and 
must  have  been  intended  to  apply  to  sheriffs  and  other  collecting  oflSoers  who 
embezzled  public  funds  that  came  into  their  hands,  for  we  can  conceive  of 
but  little  property  or  money  belonging  to  a  county  or  district  except  such  as- 
would  be  collected  by  collecting  officers. 

We  are  not  of  opinion  that  the  decisions  had  under  section  1202,  and  sim- 
ilar statutes,  shed  any  light  upon  the  question  under  consideration  in  tbi» 
case.  The  appellant,  among  other  authorities,  refers  us  to  Commonwealth 
V.  Bodley,  17  Ky.  Law  Bep.,  561.  Bodley  was  a  deputy  clerk,  and  was  in- 
dicted for  embezzlement.  The  indictment  was  found  under  section  1206,  tfae- 
same  as  the  one  at  bar.  The  court  below  sustained  a  demurrer  to  the  ln> 
dlotment,  and  the  Commonwealth  appealed.  The  indictment  substantially 
charged  that  Bodley  was  the  deputy  county  court  clerk  under  Jones,  clerk, 
of  the  county  court  of  Campbell  county,  and  thus  received  and  had  custody^ 
of  certain  sums  of  money  from  sundry  persons  in  payment  of  license  fees  for 
the  retail  of  spirituous,  vinous  and  malt  liquors,  for  keeping  billiard  and 
pool  tables  for  hire,  tax  on  deeds,  mortgagee  and  other  recordable  instro- 
ments  of  writing  left  with  him  for  record,  each  and  all  due  and  owing  the- 
State  by  the  persons  paying  the  same ;  that  It  was  paid  under  a  trust  to  keep- 
and  pay  the  same  over  to  Jones,  clerk  of  the  Campbell  County  Court,  and 
by  Jones  to  pay  the  same  to  the  auditor  of  the  State  of  Kentucky.  It  was. 
further  alleged  in  substance  that  the  defendant  did  feloniously  and  will- 
fully, and  with  the  Intent  to  deprive  the  State  thereof  and  to  convert  the- 
same  to  his  own  use  and  for  his  own  benefit,  misappropriate,  use  and  fraud- 
ulently dispose  of  the  money,  and  failed  and  refused  to  deliver  or  pay  some 
to  Jones.  The  court,  in  discussing  the  case,  said :  "The  custody  of  the- 
money,  the  ownership  in  the  State,  the  trust  to  keep  and  deliver  the  money, 
the  misappropriation  and  use  of  the  money  for  himself  and  for  his  own  ben- 
efit, and  that  it  was  done  with  the  intent  to  deprive  the  State  thereof,  la 
distinctly  and  fully  alleged.  A  deputy  clerk  of  the  county  court  oan  commit 
the  offense  denounced  under  the  statute  the  same  as  could  the  clerk.  Under 
the  law  the  deputy  county  court  clerk  was  authorised  to  receive  the  money 
embezzled.  The  judgment  is  reversed,  with  directions  to  overrule  the  de- 
murrer." 

It  seems  that  this  decision  is  conclusive  of  the  case  at  bar.  It  will  be  seen 
from  section  424d,  Kentucky  Statutes,  that  the  county  clerk  is  allowed  6  per 
cent,  commission  on  such  taxes  collected  as  mentioned  in  the  indictment. 
(Sections  4145  and  9287.) 

It  results  from  the  foregoing  that  the  circuit  court  erred  in  sustaining  the 
demurrer  to  the  indictment  and  dismissing  the  same. 

The  judgment  appealed  from  Is  reversed  and  cause  remanded,  with  direo- 
tions  to  the  court  below  to  overrule  the  demurrer  to  the  indiotmeiit  and  for 
proceedings  consistent  herewith. 

Whole  court,  except  Judge  White,  sitting. 


BBOWINSKI  V.  PICKETT,  AG.  305 

BROWINSKI  V.  PICKETT,  &o. 

(Filed  May  31,  1908.) 

Materialman's  Hec— Under  iieotion  S468,  Kentucky  Statutes,  a  merchant 
who  forDisbes  material  to  a  oontraotor  may  acquire  a  Hen  against  said  prop- 
erty aod  enforce  it  against  the  owner,  altbougb  tbe  purchase  may  have  been 
made  in  tbe  name  of  tbe  contractor  and  not  as  agent  of  the  owner.  Under 
tbe  former  statute  tbe  material  man  could  enforce  a  lien  in  bis  favor  against 
tbe  owDer  only  to  the  extent  that  the  owner  was  indebted  to  the  contractor 
or  lobcoD tractor  to  whom  the  material  was  furnished. 

J.  A.  Donaldson  for  appellant. 

John  S.  Gaunt  and  Thos.  W.  Bullitt  for  appellees. 

Appeal  from  Carroll  Circuit  Court. 

OpiDion  of  the  court  by  Judge  Burnam. 

On  August,  1898,  A.  F.  Pickett  contracted  with  M.  I.  Barker  to  furnish 
all  tbe  material  and  labor  necessary  for  the  completion  of  a  block  of  build- 
ings according  to  the  plans  and  specifications  of  tbe  architect  on  a  lot  owned 
by  Barker,  in  CarroUton,  Ky.,  at  the  price  of  115.196.60.  By  tbe  terms  of 
the  contract,  at  the  end  of  each  month,  tbe  architect  was  to  furnish  an  esti- 
mate of  tbe  value  of  the  work  done  by  Pickett,  and  Barker  was  to  pay  80 
per  cent,  thereof,  and  was  to  retain  the  remaining  20  per  cent,  until  the  com- 
pletion of  tbe  building  as  a  guaranty  for  the  faithful  performance  of  hia 
oontraot  by  Pickett.  In  January,  1899,  Pickett  abandoned  tbe  job,  leaving 
tbe  boase  unfinished,  having  been  paid  prior  to  that  time  $12,689.80.  Barker 
finished  tbe  bouse  at  the  cost  of  $1,688.84,  having  paid  altogether  $14.890.64,. 
leaving  in  his  hands  $874.41  of  the  contract  price.  And  the  outstanding 
claims  due  to  parties  who  furnished  material  in  the  erection  of  the  building 
amounted  to  $2,992.24.  Among  them  was  a  claim  due  to  Browinski  ard 
Adcook,  aggregating  $856.68,  for  paints,  putty  and  glass  furnished  to  Pickett, 
wbieb  were  used  in  the  building.  Barker  pro  rated  tbe  balance  remaining 
in  big  hands  to  the  unpaid  claims,  and  offered  to  pay  Browinski  and  Adcock 
tbeir  proportion,  which  was  refused.  They  thereupon  filed  the  statement 
required  by  section  2468  of  the  Kentucky  Statutes  In  the  ofiSce  of  the  clerk 
of  tbe  county  court  of  Carroll  county,  and  on  the  18th  of  September,  1899, 
instituted  this  suit  against  both  Pickett  and  Barker,  seeking  a  personal 
judgment  for  the  amount  of  tbeir  claim,  and  for  an  enforcement  of  tbeir 
lien  for  tbe  full  amount  of  their  debt.  Tbey  alleged  that  tbe  glass,  putty 
and  paints  were  sold  and  delivered  to  Pickett  at  the  request  of  Barker  to  be 
used  in  tbe  building,  and  they  were  in  fact  so  used.  The  case  was  re- 
ferred to  tbe  master  commissioner  as  required  by  section  2471  of  tbe  Ken- 
tucky Statutes,  who  reported  that  the  plaintiffs  had  a  lien  on  the  building 
for  the  full  amount  of  their  debt.  Barker  in  his  answer  "says  that  he  has 
no  knowledge  or  information  sufficient  to  form  a  belief  that  tbe  articles  sued 
'  for  by  tbe  plaintiffs  were  purchased  by  Pickett  and  used  in  the  erection  of 
tbe  building,  and  denied  that  he  either  ordered  tbe  materials  or  promised  to 
pay  therefor.'*  He  subsequently  filed  an  amended  answer  setting  out  the 
facts  detailed  supra,  and  offered  to  pay  to  the  plaintiffs  1265.62.  The  plain- 
tiff. Adoock,  testified  that  tbey  furnished  to  Pickett  all  the  materials  sued 

vol.  24—20 
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for  at  the  prioe  named;  and  that  tbey  were  used  by  Pickett  in  the  ereotloD 
of  the  Barker  building;  that  while  the  materials  were  being  furnished  they 
notified  the  son  of  Barker,  who  was  superintending  the  construction  of  the 
building,  that  they  were  furnishing  these  materials  to  Pickett,  and  demanded 
payment  for  the  amount  which  had  been  furnltihed  up  to  that  time,  and 
that  he  told  them  to  keep  him  advised  as  to  the  increase  In  the  hill  and 
promised  that  he  would  reserve  out  of  what  was  due  Pickett  enough  to  pay 
them.  Neither  Pickett  nor  Barker  testified  in  the  case,  and  upon  final  sub- 
mission the  chancellor  gave  judgment  against  Pickett  for  the  full  nmouDC 
of  the  debt,  and  adjudged  that  plaintiffs  had  a  Hen  on  the  real  estate  for 
9846.61.  Plaintiffs,  upon  this  appeal,  complain  that  the  trial  court  erred  to 
their  prejudice  in  not  adjudging  them  a  lien  for  the  full  amount  of  $856.53, 
^ith  interest  from  the  20th  of  February.  1899,  and  Barker,  by  cross  appeal, 
tiomplalns  that  the  judgment  awarded  plaintiffs  a  Hen  in  excess  of  I245.6S. 

In  Hightower  v.  Bailer  &  Koener,  22  Ky.  Law  Rep.,  88,  this  court  said, 
in  construing  section  2463  of  the  statutes,  whiob  secures  a  lien  to  persona 
who  furnish  labor  or  material  in  the  erection  of  a  building:  "This  statute 
is  radically  different  from  our  former  laws  on  this  subject.  The  preceding 
statutes,  while  giving  liens  to  contractor,  subcontractors,  material  men  nnd 
laborers,  practically  thereby  provided  a  process  of  garnishment  in  the  hands 
of  the  owner  of  any  money  he  might  owe  the  contractor.  Its  purpose  was 
merely  to  substitute  the  subcontractor,  mat-erlal  man  and  laborer  to  the 
rights  of  the  contractor,  and  was  effectual  only  in  the  event  the  owner  was 
Indebted  to  the  contractor.  It  was  entirely  safe  for  the  owner,  without  no- 
tice of  the  claims  of  others,  to  pay  his  contractor  when  he  pleased,  even  in 
advance.  The  present  statute  was  clearly  meant  to  fasten,  and  does  fasten, 
on  the  property  of  the  owner  a  lien  for  the  claims  of  the  subcontractor, 
material  man  and  laborer,  although  the  owner  has  no  notice  of  such  claims, 
and  may  owe  the  contractor  nothing."  , 

There  is  no  doubt  that  appellants  furnished  the  material  sued  for  to  Pickett 
to  be  used  by  him  in  the  erection  of  appellee's  house,  and  that  they  were  so 
used.  The  statute  under  this  state  of  fact  gave  to  appellants  a  lif  n  upon 
the  land  on  which  the  building  was  erected  which  can  not  be  evaded  by  the 
owner  by  paying  to  the  contractor  on  estimates  made  by  the  architt-ct,  and 
the  fact  that  he  did  so  furnishes  no  defense  to  the  claim  sued  for.  The  only 
limitation  upon  the  liens  of  persons  who  furnished  labor  and  material  in 
the  erection  of  the  building  is  that  they  shall  in  no  case  be  for  a  greater 
amount  than  the  contract  price  of  the  original  structure.  The  report  of 
the  commissioner  shows  that  appellants  are  the  only  parties  who  have 
availed  themselves  of  this  provision  of  the  statute,  and  secured  a  Hen  upon 
the  property  of  appellees. 

It  is  insisted  for  appellee  that  before  a  material  man  can  acquire  a  lien 
under  the  statute  it  must  appear  that  the  material  was  obtained  by  the  con- 
tractor as  the  agent  of  the  owner  for  use  in  the  construction  of  the  building;, 
that  if  purchased  in  his  own  name  with  the  intention  to  be  used  in  the  con> 
fltruotion  of  the  building,  that  the  material  man  would  acquire  no  lien  upon 
the  property,  even  for  the  materials  that  were  actually  used  In  the  building. 
There  Is  nothing  in  the  statute  which  is  susceptible  of  such  a  construction. 
On  the  contrary,  it  says  in  plain  terms  that  a  person  who  performs  labor,  or 
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tnraishefl  materiala  in  the  ereotioD,  altering  or  repairing  of  a  bouse  by  cod- 
tneiwitb  tbe  owner,  contractor,  subcontractor,  architect  or  authorised 
agent,  shall  haye  a  Hen  thereon,  and  upon  the  land  upon  which  said  Im- 
prorements  shall  have  been  made.  The  testimony  Ifi  this  case  Is  up  both  to 
tbe  letter  and  spirit  of  the  statute,  and  we  think  the  chancellor  erred  In  not 
adjndfflDg  appellants  entitled  to  a  Hen  on  the  property  for  the  full  amount 
of  tbehr  claim. 

For  reasons  Indicated  the  judgment  Is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


CHAS.  BROWN  GROCERY  CO.  v.  WASSON,  &c. 

(Filed  May  21,  1902.) 

Agents— Suretiee— Appellant  employed  appellee  as  a  salesman,  and  from 
time  to  time  made  adTanoements,  as  he  called^  for  them,  to  cover  his  ex- 
penses and  salary,  and  at  the  end  of  his  term  of  service  he  had  fallen  in 
4leb(  to  it  In  the  sum  of  157^.77,  and  appellant  instituted  this  action  on  the 
bond  executed  by  him  and  his  sureties,  conditioned  that  he  would  well  and 
faithfully  discharge  his  duties  as  salesman  and  collector,  and  shall  also 
account  for  all  moneys  and  properties  and  other  things  which  may  come  into 
bis  possession  or  under  his  control  In  such  capacity.  Held— That  the  sureties 
are  sot  bound  on  their  bond.  The  sureties  by  the  terms  of  the  bond  risked 
tbe  integrity  of  the  agent,  but  did  not  risk  the  uncertainties  of  the  business 
and  bis  ability  to  replace  money  he  had  spent  as  his  own  with  the  consent 
of  tbe  company,  for  their  undertaking  is  that  he  will  account  for  the  money 
of  the  company  coming  to  his  hands  as  agent.  The  money  sued  for  was 
not  advanced  to  him  to  hold  as  the  agent  of  the  company,  but  it  was  In- 
tended he  should  use  it  as  his  own,  and  this  he  did  with  consent  of  the 
company.  The  sureties  are  not  liable  for  tbe  amount  of  groceries  sold  to  the 
agent  lor  the  use  of  his  family,  nor  for  money  advanced  to  him  by  the  com* 
pany  en  account  of  his  comnalssions  which  he  had  not  earned. 

Cbas.  H.  Flsk  for  appellant. 

H.  D.  Gregory  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  the  Charles  Brown  Grocery  Co.,  employed  C.  E.  Wasson  as 
salesman.  By  the  contract  between  them  he  was  to  receive  for  his  services 
oampensatlon  at  the  rate  of  40  per  cent,  of  the  gross  proiSts  on  the  sales 
made  by  him.  For  a  part  of  the  time  the  company  guaranteed  to  him  that 
this  should  not  be  less  than  |86  a  month  and  expenses;  but  later  the  guar- 
*nty  was  withdrawn.  The  company  furnished  him  money  from  time  to 
time  as  be  called  for  it  to  cover  his  expenses  and  salary,  and  at  the  end  of 
bis  term  of  service  he  had  fallen  In  debt  to  it  in  the  sum  of  $672.77.  He  exe- 
cuted to  It  a  bond,  with  appellees  as  sureties,  for  the  faithful  performance  of 
bis  duties,  and  this  suit  was  brought  by  the  company  on  the  bond  against 
him  and  his  sureties  to  reoover  the  balance  owing  by  him.  On  final  hearing 
tbe  oourt  gave  judgment  against  him  for  the  amount  claimed,  but  dismissed 
tbe  action  as  to  bis  sureties,  and  from  this  judgment  the  plaintiff  appeals. 
The  only  question  in  the  case  that  need  be  determined  is  whether  the  bond 
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for  at  the  price  named;  and  that  they  were  used  by  Pickett  In  the  erection 
of  the  Barker  building ;  that  while  the  materials  were  being  fDrnished  tbey 
notified  the  son  of  Barker,  who  was  superintending  the  oonstruotion  of  the 
building,  that  they  were  furnishing  these  materials  to  Pickett,  and  demanded 
payment  for  the  amount  which  had  been  furnltihed  up  to  that  time,  and 
that  he  told  them  to  keep  him  advised  as  to  the  increase  in  the  bill  and 
promised  that  he  would  reserve  out  of  what  was  due  Pickett  enough  to  pay 
them.  Neither  Pickett  nor  Barker  testified  in  the  case,  and  upon  final  sub- 
mission the  chancellor  gave  judgment  against  Pickett  for  the  full  nmouDt 
of  the  debt,  and  adjudged  that  plaintiffs  had  a  lien  on  the  real  estate  for 
$846.61.  Plaintiffs,  upon  this  appeal,  complain  that  the  trial  court  erred  to 
their  prejudice  in  not  adjudging  them  a  lien  for  the  full  amount  of  $856.58, 
with  interest  from  the  20th  of  February.  1899,  and  Barker,  by  cross  appeal, 
oomplains  that  the  judgment  awarded  plaintiffs  a  lien  in  excess  of  1245.62. 

In  Hightower  v.  Bailer  &  Keener,  22  Ky.  Law  Hep.,  88,  this  court  said, 
in  construing  section  2468  of  the  st-atutes,  which  secures  a  Hen  to  persons 
who  furnish  labor  or  material  in  the  erection  of  a  building:  "This  statute 
is  radically  different  from  our  former  laws  on  this  subject.  The  preceding 
Rtatutes,  while  giving  liens  to  contractor,  subcontractors,  material  men  and 
laborers,  practically  thereby  provided  a  process  of  garnishment  In  the  hands 
of  the  owner  of  any  money  he  might  owe  the  contractor.  Its  purptise  was 
merely  to  substitute  the  subcontractor,  material  man  and  laborer  to  the 
rights  of  the  contractor,  and  was  effectual  only  in  the  event  the  owner  was 
indebted  to  the  contractor.  It  was  entirely  safe  for  the  owner,  without  no- 
tice of  the  claims  of  others,  to  pay  his  contractor  when  he  pleased,  even  in 
advance.  The  present  statute  was  clearly  meant  to  fasten,  and  does  fasten, 
on  the  property  of  the  owner  a  lien  for  the  claims  of  the  subcontractor, 
materialman  and  laborer,  although  the  owner  has  no  notice  of  such  claims, 
and  may  owe  the  contractor  nothing."  , 

There  is  no  doubt  that  appellants  furnished  the  material  sued  for  to  Piokett 
to  be  used  by  him  in  the  erection  of  appellee's  bouse,  and  that  they  were  so 
used.  The  statute  under  this  state  of  fact  gave  to  appellants  a  lien  upon 
the  land  on  which  the  building  was  erect«d  which  can  not  be  evaded  by  the 
owner  by  paying  to  the  contractor  on  estimates  made  by  the  architect,  and 
the  fact  that  be  did  so  furnishes  no  defense  to  the  claim  sued  for.  The  only 
limitation  upon  the  liens  of  persons  who  furnished  labor  and  material  in 
the  erection  of  the  building  is  that  they  shall  in  no  case  be  for  a  greater 
amount  than  the  contract  price  of  the  original  structure.  The  report  of 
the  commissioner  shows  that  appellants  are  the  only  parties  who  have 
availed  themselves  of  this  provision  of  the  statute,  and  secured  a  lien  upon 
the  property  of  appellees. 

It  Is  insisted  for  appellee  that  before  a  material  man  can  acquire  a  lien 
under  the  statute  it  must  appear  that  the  material  was  obtained  by  the  con- 
tractor as  the  agent  of  the  owner  for  use  in  the  construction  of  the  building;, 
that  if  purchased  in  his  own  name  with  the  intention  to  be  used  in  the  con- 
struction of  the  building,  that  the  materialman  would  acquire  no  lien  upon 
the  property,  even  for  the  materials  that  were  actually  used  in  the  building. 
There  is  nothing  In  the  statute  which  is  susceptible  of  such  a  construction. 
On  the  contrary,  it  says  in  plain  terms  that  a  person  who  performs  labor,  or 
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forniibes  materials  Id  the  ereotlon,  altering  or  repairing  of  a  house  by  ood- 
tnctwith  the  owner,  contractor,  subcontractor,  architect  or  authorized 
«geDt,  shall  have  a  Hen  thereon,  and  npon  the  land  npon  which  said  im- 
provements shall  have  been  made.  The  testimony  \ix  this  case  is  np  both  to 
the  letter  and  spirit  of  the  statute,  and  we  think  the  chancellor  erred  in  not 
adJudRiofi  appellants  entitled  to  a  Hen  on  the  property  for  the  full  amount 
of  their  claim. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


CHAS.  BROWN  GROCERY  CO.  v.  WASSON,  &c. 

(Filed  May  21,  1902.) 

Aicents— Sureties— Appellant  employed  appellee  as  a  salesman,  and  from 
time  to  time  made  advancements,  as  he  called^  for  them,  to  cover  his  ez- 
penies  and  salary,  and  at  the  end  of  his  term  of  service  he  had  fallen  in 
^ebt  to  it  in  the  sum  of  1572.77,  and  appellant  instituted  this  action  on  the 
boDd  executed  by  him  and  his  sureties,  conditioned  that  he  would  well  and 
faithfully  discharge  his  duties  as  salesman  and  collector,  and  shall  also 
^acconnt  for  all  moneys  and  properties  and  other  things  which  may  come  into 
his  possession  or  under  his  control  in  such  capacity.  Held— That  the  sureties 
are  not  bound  on  their  bond.  The  sureties  by  the  terms  of  the  bond  risked 
the  integrity  of  the  agent,  but  did  not  risk  the  uncertainties  of  the  business 
and  bis  ability  to  replace  money  he  had  spent  as  his  own  with  the  consent 
t)f  the  company,  for  their  undertaking  is  that  he  will  account  for  the  money 
of  the  company  coming  to  his  hands  as  agent.  The  money  sued  for  was 
not  advanced  to  him  to  hold  as  the  agent  of  the  company,  but  it  was  in- 
tended he  should  use  it  as  his  own,  and  this  he  did  with  consent  of  the 
company.  The  sureties  are  not  liable  for  the  amount  of  groceries  sold  to  the 
^ent  lor  the  use  of  his  family,  nor  for  money  advanced  to  him  by  the  com* 
pany  en  account  of  his  commissions  which  he  had  not  earned. 

Chas.  H.  Fisk  for  appellant. 

H.  D.  Gregory  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  the  Charles  Brown  Grocery  Co.,  employed  C.  E.  Wasson  as 
salesman.  By  the  oontraot  between  them  he  was  to  receive  for  his  services 
Dompensation  at  the  rate  of  40  per  cent,  of  the  gross  profits  on  the  sales 
made  by  him.  For  a  part  of  the  time  the  company  guaranteed  to  him  that 
this  should  not  be  less  than  186  a  month  and  expenses;  but  later  the  guar- 
anty was  withdrawn.  The  company  furnished  him  money  from  time  to 
time  as  he  called  for  it  to  cover  his  expenses  and  salary,  and  at  the  end  of 
bis  term  of  service  he  had  fallen  in  debt  to  it  in  the  sum  of  1572.77.  He  exe- 
cnted  to  it  a  bond,  with  appellees  as  sureties,  for  the  faithful  performance  of 
hii  duties,  and  this  suit  was  brought  by  the  company  on  the  bond  asainst 
hiin  and  his  sureties  to  recover  the  balance  owing  by  him.  On  final  hearing 
the  court  gave  Judgment  against  him  for  the  amount  claimed,  but  dismissed 
the  action  as  to  bis  sureties,  and  from  this  judgment  the  plaintiff  appeals. 
The  only  question  Id  the  case  that  need  be  determined  is  whether  the  bond 
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whiob  the  suretiee  signed  oovers  the  liability  sued  for.  By  it  the  obligors 
aoknowledged  themselves  bound  to  the  company  in  the  sum  of  td,000,  and 
then  conoludes  with  these  words:  "The  condition  of  the  above  obligation  is 
such  that,  whereas,  the  said  Charles  Brown  Grocery  Oo.  aforesaid  have  em- 
ployed the  said  Charles  E.  Wasson  to  sell  goods  and  coHeot  for  same ;  now  if 
the  said  Charles  E.  Wasson  shall  well  and  faithfully  discharge  his  duties  as^ 
salesman  and  collector,  and  shall  also  account  for  all  moneys  and  propertiei^ 
and  other  things  which  may  come  into  his  possession,  or  under  his  nontrol 
in  such  capacity,  then  the  above  obligation  is  to  be  void,  otherwise  to  reniain 
in  full  force  and  virtue." 

It  is  not  averred  or  shown  that  Wasson  failed  to  discharge  his  duties  as 
salesman  or  collector,  or  that  he  did  not  account  for  monpys,  property  or 
other  things  which  came  into  his  possession  or  under  his  oontrol  in  that 
capacity,  unless  the  money  advanced  to  him  by  the  company  as  above  ex- 
plained comes  within  the  words  quoted.  Heaooounted  for  all  the  goods  that 
were  delivered  to  him  to  sell,  and  also  for  all  the  money  that  be  oollected. 
The  money  that  was  not  aoootinted  for  was  advanced  to  him  by  the  company, 
not  alone  to  cover  his  traveling  expenses,  but  was  paid  to  him  from  month  to 
month  on  the  expectation  that  his  compensation  under  the  contract  would 
equal  the  amount  he  received.  This  expectation  was  disappointed  by  the 
fact  that  a  mistake  was  made  in  his  account,  and  there  were  some  bad  debts 
or  losses  which  cut  down  the  profits.  He  did  not  receive  the  money  as  sales- 
man or  collector  to  hold  it  for  the  company,  but  it  was  evidently  paid  to  bim 
with  the  intent  that  he  was  to  use  as  his  own  what  was  over  and  above- 
hls  expenses.  He  furnished  the  company  monthly  a  statement  of  his  ex- 
penses, and  it,  therefore,  knew  every  month  how  much  he  was  appropri- 
ating. He  owed  the  company  the  amount  he  so  appropriated  over  and  above 
the  salary  that  was  coming  to  him  under  his  contract,  but  the  question  is, 
are  his  sureties  liable  for  the  amount  thus  overpaid  him  by  the  company  on 
account  of  his  salary? 

The  general  rule  is  that  a  surety  is  not  bound  beyond  the  terms  of  his 
contract  strictly  construed,  and  that  it  can  not  be  enlarged  by  implioation 
to  cover  anything  not  in  the  contemplation  of  the  parties  at  the  time  of  its 
execution.  The  condition  of  the  bond  recites  that  the  company  has  em- 
ployed Wasson  to  sell  goods  and  collect  for  them,  and  obligates  the  signers 
that  he  shall  faithfully  perform  his  duties  as  salesman  and  collector  and  ac- 
count for  everything  coming  into  his  possession,  or  under  his  control  in  that 
capacity.  It  contains  no  allusion  to  advances  made  by  the  company  to  him, 
and  to  make  it  include  these  would  be  to  extend  its  term  beyond  the  fair 
meaning  of  the  words  used.  The  covenant  is  in  effect  that  he  will  truly 
account  for  and  pay  over  all  money  received  by  him  as  salesman  and  col- 
lector. It  is  no  more  than  a  guaranty  of  the  honesty  of  the  agent.  But 
when  the  company  advanced  to  him  money  to  be  used  by  him  ns  his  own, 
and  to  be  repaid  so  far  as  it  exceeded  his  commisbions  when  a  settlement 
was  made,  a  different  liability  was  created.  The  sureties  by  the  terms  of 
the  bond  risked  the  integrity  of  the  agent,  but  did  not  risk  the  uncertainties 
of  the  business  and  his  ability  to  replace  money  be  had  spent  as  his  own 
with  the  consent  of  the  company,  for  their  undertaking  is  that  he  will  ac- 
count for  the  money  of  the  company  coming  to  his  hands  as  agent.    The 
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VDOoey  sued  for  was  Dot  advaooed  to  him  to  bold  as  the  agent  of  the  ooni- 
paoj,  but  it  was  intended  be  shoald  use  it  as  his  own,  and  this  be  did  with 
4be  consent  of  the  company. 

Id  Insnranoe  Co.  t.  Lowenberg,  12  N.  Y.,  44,  the  snit  was  brought  upon 
«D  agent's  bond,  tbe  condition  of  which  provided  that  the  agent  "shall  keep 
trneand  aoonrate  accounts  of  all  business  of  said  company  entrusted  to  him; 
-shall  promptly  pay  to  said  company,  or  to  such  person  or  bank  as  tbe  treas- 
urer of  laid  company  may  designate,  from  time  to  time  all  moneys  of  said 
^mpany  that  may  be  received  by  him  or  oome  into  his  possession  or  con- 
trol, shall  deliver  all  the  property  of  said  company  that  he  may  at  any  time 
receive  or  obtain  control  of,"  etc.  It  was  agreed  between  the  agent  and  the 
compony  that  he  should  be  paid  for  his  services  by  a  commission,  and  that 
he  should  be  allowed  to  draw  at  the  rate  of  12,000  a  year,  payable  monthly ; 
«t  tbe  end  of  the  year  any  amount  due  him  for  commission  should  be  paid 
to  him  and  any  amount  overdrawn  by  him  should  be  returned  to  the  com- 
pany. His  commissions  did  not  amonnt  to  12,000,  and  suit  was  brought  on 
the  bond  to  recover  for  the  overdraft.  Tie  surety  was  held  not  liable.  The 
court  said:  "The  defendant  as  surety  may  have  been  willing  to  undertake 
that  Wolffsohn  would  faithfully  discbarge  the  trust  reposed  in  him  as  such 
atzent,  as  to  the  money  and  property  coming  to  his  hands,  for  which  he 
would  be  criminally  liable  fdr  misappropriation,  when  he  would  not  be  will- 
ing to  become  surety  to  pay  his  ordinary  debts.  Whilst  the  money  sought 
to  be  recovered  in  this  action  was  received  by  Wolffsobn  in  a  fiduciary 
capacity.  It  was  retained  by  him  under  the  provisions  of  the  agreement 
which  permitted  him  so  to  do,  to  apply  upon  his  commission  or  salary,  an& 
the  circumstances  under  which  it  was  retained  are  such  as  to  lead  to  the  in- 
ference that  it  was  within  the  contemplation  of  tbe  parties  that  he  should 
have  tbe  right  to  use  and  expend  the  same  for  tbe  support  of  himself  and 
family.  The  provisions  of  the  contract  requiring  him  to  repay  at  the  end  of 
the  year,  in  case  his  commission  did  not  amount  to  the  sun;  so  retained, 
woald  make  him  liable  for  such  amount  as  an  ordinary  debtor.  He  would 
not  be  liable  for  embezzlement  or  misappropriation  in  case  of  his  inability 
to  repay." 

The  only  difference  between  that  case  and  this  is  that  here  tbe  agreement 
as  to  tbe  advances  and  the  repayment  by  the  agent  of  the  excess  was  not  ex- 
pressly made;  but  it  may  clearly  be  Implied  from  the  circumstances  and 
conduct  of  the  parties,  and  the  same  principles  must  govern  as  in  the  case 
of  an  express  contract.  The  rule  was  also  applied  in  Burlington  Insurance 
Co.  V.  Johnson.  120  111.,  622,  under  a  bond  reading  substantially  as  the  one 
before  us  and  facts  much  the  same.  The  court  said  :  "Tbe  money  advanced 
to  their  agent  according  to  the  averment  in  the  declaration  Is  outside  of  the 
terms  of  the  written  agreement.  The  legal  effect  of  the  bond  of  the  sureties 
is  that  their  principal  should  perform  and  observe  all  the  covenants  and 
undertakings  contained  in  the  written  contract,  but  nothing  beyond  what 
may  fairly  be  said  to  be  within  its  terms. " 

In  like  manner,  where  an  agent  for  selling  sewing  machines  made  a  settle- 
ment of  his  agency,  turning  over  all  machines  and  other  property  in  his 
liandg,  but  afterwards  bought  machines  on  his  own  account,  giving  his  note 
tor  the  price,  his  sureties  were  held  not  liable  for  the  price  of  these  machines. 
iPhinips  V.  blnger  Sewing  Machine  Co.,  88  111.,  805. ) 
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So  where  the  defendant  was  anretj  in  a  contractor's  bond  for  the  perform- 
ance of  his  contract,  which  provided  that  he  was  to  be  paid  by  installmexas 
and  one-fourth  retained  until  the  work  was  done,  the  plaintiff  made  ad- 
vances to  the  contractor  not  called  for  by  the  contract  and  in  ezcess  of  tb» 
work  done  by  him ;  he  having  failed  to  complete  the  work,  it  was  held  that 
the  surety  was  not  liable  for  the  advances  beyond  the  amount  of  the  work 
done,  according  to  the  terms  of  the  contract.  (Warre  v.  Calvert,  7  Add.  Ss 
Ell.,  148;  Kyan  v.  Morton.  66  Tex.,  S68.) 

In  the  case  before  us  about  917  of  the  amount  is  for  groceries  sold  to  Was- 
son  by  the  company  for  use  in  his  family.  His  sureties  are  not  responsible- 
for  this,  or  for  the  money  advanced  to  'him  by  the  company  on  account  of 
his  commissions  which  he  had  not  earned. 

Judgment  affirmed. 

Whole  court  sitting. 


SELPH  V.  BURTON'S  ADM'R,  &c. 

(Filed  May  21,  1902— Not  to  be  reported.) 

Guardian  and  ward— A.  was  guardian  of  B.  and  agreed  to  resign  in  order 
that  C.  should  be  appointed  guardian  in  his  stead;  and  it  was  further  agreed 
that  C,  as  guardian,  Fbould  take  In  settlement  a  note  on  a  party  who  resided 
in  Tennessee,  secured  by  a  Hen  on  land  in  said  State.  This  transaction 
was  consummated,  and  C,  as  guardian,  executed  to  A.  his  receipt  in  full  for 
the  balance  in  his  hands.  G.  having  become  insolvent,  the  ward  instituted 
this  action  against  A.,  as  his  guardian,  and  his  sureties  to  recover  the  amount 
that  was  in  his  bands  at  the  time  he  took  his  receipt  for  same,  claiming  that 
under  section  2018,  Kentucky  Statutes,  A.  had  by  his  transaction  with  C. 
committed  a  breach  of  duty  by  removing  the  property  of  his  ward  out  of 
the  State.  Held— That  the  ward  was  entitled  to  the  relief  sought,  but  that 
the  ward  should  be  charged  with  what  he  had  received  from  G.  as  his  guar- 
dian. 

H.  L.  Stone  and  D.  H.  French  for  appellant. 

Shackelford  Miller,  Geo.  Lee  Burton  and  Barnett  &  Barnett  for  appellees. 

Appeal  from  Jefferson  Girouit  Gourt,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Hobson. 

G.  W.  Burton  qualified  as  the  guardian  of  appellant,  He  N.  Selph,  in  the^ 
Jefferson  Gounty  Gourt,  on  April  7,  1874,  and  executed  bond  with  appellee, 
Theodore  Harris,  as  his  surety.  On  December  8,  1888,  Burton  having  made 
a  final  settlement,  and  desiring  to  be  released  as  guardian,  Frank  B.  Selph, 
a  brother  of  the  ward,  was  appointed  as  guardian,  and  executed  bond  wltb 
another  brother,  John  Selph,  as  his  surety.  The  amount  then  in  the  bands- 
of  the  guardian,  as  shown  by  the  settlement,  was  1867.60.  The  new  guar- 
dian receipted  to  the  former  guardian  for  this  amount;  but  it  was  not  Id 
fact  paid  in  money;  it  was  paid  in  this  way.  Dr.  Burton  held  notes  amount- 
ing to  t2,500,  secured  by  a  lien  on  a  tract  of  land  in  Rutherford  county. 
Tennessee,  which  he  held  as  trustee  for  the  mother  of  his  ward  and  her 
children.  Frank  Selph  lived  in  Tennessee.  The'  mother  also  lived  there  oik 
the  land.  Before  Burton  settled  as  guardian  it  was  agreed  that  Frank 
should  qualify  as  trustee  in  his  stead  and  also  qualify  as  guardian  of  He; 


SELPH  V.  BUBTON^S  ADM'B,  AC.  311 

that  he  should  take  the  ootes  for  $2,600  and  give  Burton  a  receipt  In  full. 
Besides  the  amount  due  bis  ward  he  was  also  to  pay  a  mortgage  on  the  land 
which  amounted  to  something  over  $800  and  a  balance  due  another  brother 
for  whom  Burton  had  been  guardian.  A  year  or  two  after  this  arrangement 
was  made  Frank  Selph  dlnd  insolvent,  and  this  suit  was  filed  to  recover  of 
the  former  guardian  and  his  surety  the  amount  in  his  hands  as  guardian  on 
the  ground  that  the  transaction  with  Frank  Selph  was  void  and  did  not  re- 
lease the  former  guardian  from  liability. 

A  great  many  questions  have  been  discussed  by  counsel  with  much  force, 
bat  only  cue  need  be  considered  by  us,  as  on  it  the  case  turns.  The  ward 
was  a  resident  of  this  State.  His  guardian  had  been  appointed  in  this  State. 
The  estate  of  the  ward  was  In  this  State  In  the  bands  of  his  guardian.  Bur- 
ton. By  section  2034,  Kentucky  Statutes,  if  a  guardian  moves  out  of  the 
State  the  court  shall  remove  him,  and  by  section  2043  resident  guardians 
shall  not  remove  out  of  the  State  any  of  the  property  of  their  wards  without 
first  obtaining  the  sanction  of  a  court  of  chancery  jurisdiction,  held  in  the 
county  in  which  the  guardian  was  qualified.  In  Lyne  v.  Perrin,  97  Ky., 
73S,  this  court,  after  quoting  the  statute,  said:  "This  provision  of  the  stat- 
ute was  enacted  to  protect  wards  and  the  sureties  on  the  bond  of  guardians. 
•  *  •  The  policy  of  the  law  was  to  keep  the  property  of  their  ward  within 
the  jurisdiction  of  the  court,  that  the  rights  of  wards  may  be  protected  and 
their  property  preserved.  This  section  has  reference  to  notes,  bonds,  money, 
personal  property,  In  fact  every  species  of  property  which  may  lawfully 
come  to  the  hands  of  a  guardian." 

Id  that  case  the  money  of  the  ward  had  been  put  in  notes  of  nonresidents 
of  the  State,  and  it  was  held  that  the  effect  was  to  remove  that  much  prop- 
erty from  the  State,  although  the  notes  were  in  fact  executed  in  Kentucky. 
It  is  earnestly  insisted  for  appellee  that  Frank  Selph  and  his  surety  are, 
therefore,  liable,  but  that  Burton  is  not,  as  it  was  matter  within  the  control 
of  the  new  guardian  in  what  way  he  would  take  the  payment  of  the  money, 
aod  that  If  he  took  a  note  which  proved  bad  by  his  fault,  which  was  good 
when  he  took  it;  the  ward  must  look  to  him.  This  would  not  be  to  give  the 
Btalute  fair  effect.  The  written  contract  between  the  parties,  which  was 
made  before  Burton  settled  his  accounts  and  before  Frank  qualified  as  guar- 
dian, shows  that  from  the  beginning  the  arrangement  was  that  Frank  was 
to  qualify  and  take  these  notes  and  let  Burton  out.  The  transfer  of  the 
notes  given  by  Mrs.  Selph,  who  lived  in  Tennessee,  and  secured  by  the  land 
lying  in  Tennessee,  was  from  the  beginning  understood  to  be  the  means  by 
which  Burton  was  to  pay  his  successor  the  funds  of  his  ward  in  his  hands. 
It  was  a  breach  of  duty  on  his  part  as  guardian  to  enter  into  such  an 
arrangement,  looking  to  the  removal  of  his  ward's  estate  to  Tennessee  in 
order  to  release  himself  as  guardian.  It  is  true  that  Frank  Selph  commit- 
ted a  breach  of  duty,  but  Burton  was  a  party  to  it  and  is,  therefore,  no  less 
liable. 

We  are  satisfied  that  Burton  acted  in  good  faith,  and  that  the  laud  was  at 
the  time  ample  security  for  the  debt.  We  are  inclined  to  the  opinion  that  If 
Frank  had  lived  there  would  have  been  no  trouble.  But  these  things  do  not 
affect  the  rights  of  the  ward.  He  must,  however,  account  for  all, that  he  re- 
ceiyed  from  Frank  Selph.    It  appears  from  the  proof  that  the  ward  was  sent 
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to  school  by  FraDk,  as  his  guardian,  and  on  the  return  of  the  case  the  court 
will  make  a  settlement  of  the  accounts  of  Frank  Selph.  as  guardian,  and 
«nter  judgment  against  Burton  and  his  surety  for  the  balance  in  his  hands, 
with  simple  interest  after  the  ward  became  of  age. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 


WADSWORTH  v.  CITY  OF  MAYSVILLE. 

(Filed  May  22.  1903.) 

Constitutional  law— Municipal  government— Construction  of  statutes- 
Prior  to  the  November  election,  1898,  the  council  of  appellee,  a  city  of  the 
fourth  class,  passed  an  ordinance  ISzing  the  salary  of  police  judge  at  9900 
and  fees.  Appellant,  who  was  elected  police  judge  at  that  election  and  served 
four  years,  seeks  to  recover  of  the  city  in  this  action  fees  in  oases  where 
the  penalty  was  paid  by  labor,  claiming  same  under  a  contract  made  witji 
him  by  said  ordinance.  Held— That  under  section  162  of  the  Constitution 
such  contract  is  expressly  prohibited.  At  the  time  this  ordinance  was  parsed 
section  3615,  Kentucky  Statutes,  directing  that  all  fees  except  in  civil  cases 
should  be  paid  into  the  city  treasury,  was  in  force;  also  section  8538,  Ken- 
tucky Statutes,  providing  that  the  fees  of  no  oflicers  should  be  paid  where 
the  penalties  were  satisfied  by  labor.  Held— That  the  police  judge  is  not 
entitled  to  fees  where  the  penalties  are  satisfied  by  labor. 

Thos.  R.  Phlster  and  A.  E.  Cole  &  Son  for  appellant. 

£.  L.  Wortblngton  and  Thomas  M.  Wood  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  appellee,  city  of  Maysvllle,  is  of  the  cities  of  the  fourth  class.  Prior 
to  the  November  election,  1S98,  the  council  of  appellee  city  regularly  passed 
an  ordinance  fixing  the  salaries  of  its  officers.  So  much  as  is  relevant  hereto 
reads : 

"Be  it  ordained  by  the  board  of  counollmen  of  the  city  of  Maysville,  that 
the  salaries  of  the  various  city  officers,  elected  at  the  November  election, 
1898,  and  at  all  succeeding  elections  or  appointments  shall  be,  and  the  same 
are  now,  fixed  in  the  respective  amounts  herein  below  recited,  as  follows,  to 
wit :  *    ♦  *  Police  judge  $iK)0  per  year  and  fees. " 

When  this  ordinance  was  passed  sections  8615  and  8518  of  Kentucky  Stat- 
utes were  In  force.  These  sections  read  :  "These  fees  and  costs  shall  be  taxed 
in  cases  in  said  court  to  the  same  extent,  in  the  same  way,  and  under  the 
same  regulations  as  in  courts  having  similar  jurisdiction;  but  fees  in  all 
other  than  civil  cases  shall  be  paid  into  the  city  treasury.  The  board  of 
council  shall  fix  by  ordinance  the  compensation  for  his  services  previous  to 
his  election  or  appointment. 

"Section  8528.  Upon  all  judgments  of  fines  rendered  by  the  city  court, 
whether  in  favor  of  the  Commonwealth  or  for  the  city,  it  shall  be  lawful  for 
the  city  attorney  to  cause  a  fl.  fa.  to  be  issued,  to  be  levied  on  the  estate  of 
the  defendant,  or  to  take  a  capias  pro  fine,  requiring  the  imprisonment  of 
(he  defendant  in  tbe  city  workhouse,  if  there  be  one,  or  the  county  Jail,  or 
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conflsed  at  work  upon  the  streets  of  said  city,  or  Id  said  workhouse,  at  the 
nte  of  $1  per  day  until  the  fine  and  costs  are  paid,  unless  snoh  rate  of  wages 
sball  be  changed  by  the  board  of  oonnoil ;  and  when  any  fine  or  costs  shall 
be  paid  by  labor  the  city  shall  not  be  liable  to  any  olBcer  for  any  part  of 
SQGb  fine  or  costs. ' ' 

The  appellant  was  elected  to  the  ofiSoe  of  police  judge  of  Maysville  at  the 
November  election  1893,  and  qualified  thereunder  and  served  the  full  term  of 
foor  years.  During  all  this  terin  the  appellee  paid  the  salary  of  1900  per 
7«ara8  fixed  by  the  ordinance.  This  action  is  brought  by  appellant  seeking, 
to  recover  of  appellee  the  fees  due  him  as  costs  taxed. in  various  cases  where 
the  person  was  convicted  and  the  fine  and  costs  paid  by  work  on  the  streets 
of  the  city  and  in  the  workhouse  as  provided  by  section  8628  supra.  The 
amount  of  snoh  fees  claimed  is  1999.40.  A  demurrer  was  sustained  to  the 
pelitlon  which  pleaded  these  facts,  and  upon  failure  to  amend  the  petition 
was  dismissed,  and  hence  this  appeal.  It  is  insisted  on  behalf  of  appellant 
that  the  ordinance  supra  is  a  contract  made  by  the  city  with  appellant,  and 
be  iB  entitled  to  recover  thereon.  Whether  this  ordinance  constituted  a  con- 
tract  with  appellant  upon  his  election  and  qualification  is  unnecessary  to 
determine.  It  could  not  be  changed  so  as  to  affect  his  compensation  after 
bis  election  nor  during  bis  term  of  ofiSoe. 

By  the  ordinance  appellant  was  entitled  to  receive  his  compensation 
for  bis  services  as  police  judge.  By  section  8515,  Kentucky  Statutes,  being 
a  part  of  the  charter  of  cities  of  the  fourth  class,  the  council  was  given  power 
to  fix  by  ordinance  the  compensation  of  the  police  judge.  The  same  section 
provides:  **But  fees  in  all  other  than  civil  cases  shall  be  paid  into  the  city 
trpaenry.*' 

So  when  we  look  for  the  power  in  the  charter  of  cities  of  the  fourth  class 
to  fix  the  compensation  of  Its  police  judges,  we  find  that  fees  In  criminal 
eases  shall  be  paid  into  the  city  treasury,  and  that  in  all  civil  cases  the 
police  judge  may  collect.  Again,  we  find  in  section  8528  an  express  pro- 
btbltion  against  a  liability  of  the  city  for  fees  or  costs  when  the  same  Is  paid 
by  labor  by  the  convicted  person.  So,  then,  it  important  to  learn  just 
what  the  city  intended  to  do,  and  what  It  bound  itself  to  do  by  the  ordi- 
Dance  fixing  the  salary.  It  can  not  be  that  the  city  undertook  to  pay  the 
fees  that  appellant  earned  as  police  judge.  Appellant's  coansel  does  not  so 
contend  for  that  construction.  If  that  had  been  the  meaning  of  the  ordl- 
oaooe  the  city  would  have  assumed  to  pay  all  the  fees  and  costs  of  litigants 
in  civil  cases.  Of  course  this  was  not  intended.  The  ordinance  means  that 
the  police  judge  should  receive  out  of  the  city  treasury  $900  per  year,  and 
might  also  collect  all  fees  and  costs  to  which  he  was  entitled  under  the  law. 
Tbis  law  says  that  all  fees  in  other  than  civil  cases  shall  be  paid  into  the 
city  treasury.  So  that  under  the  law  the  police  judge  was  entitled  to  no 
fees  in  criminal  prosecutions  in  his  court.  To  compensate  the  judge  for 
tbese  fees  that  are  to  be  paid  into  the  treasury  the  council  was  expected  to, 
and  in  this  case,  did  At  a  salary.  But  it  is  said  this  section  applies  to  fees 
paid  in  money.  But  the  subsequent  section  (8628)  leaves  no  doubt  that  the 
«lty  is  in  no  case  liable  for  fees  and  costs  paid  by  labor.  The  language  Is 
clear  and  plain  in  the  charter  which  Is  the  city's  constitution.  There  Is 
nothing  in  the  ordinance  in  conflict  with  the  charter,  but  if  there  was.  the 
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oharter  and  not  the  ordinanoe  would  govern.  It  is  fundamental  that  no 
munioipal  corporation  oan  make  a  contract  against  which  there  is  a  pro- 
hibition in  the  charter.    (Dillon  Mun.  Corp.,  section  447.) 

But  beyond  this  principal  relating  to  municipal  corporations,  section  IGSi 
of  the  present  Constitution  is  an  express  prohibition  against  the  agreement 
or  contract  to  pay  any  claim  against  the  corporation  made  without  ezpresa 
authority  of  law.  To  pay  this  claim  in  suit  would  be  not  only  without  au- 
thority of  law,  but  against  the  express  provisions  of  sections  8616  and  8688^ 
Kentucky  Statutes,  being  parts  of  the  charter  of  appellee  city.  The  oases 
cited  by  appellant's  counsel  coming  from  other  States  are  not  in  point.  The 
case  of  Calhoun  v.  Paducah,  78  Ey.,  828,  is  not  authority  for  appellant's 
contention  here.  The  charter  of  Paducah  did  not  contain  the  provision  that 
the  fees  in  all  oases  other  than  civil  should  be  paid  into  the  city  treasury, 
nor  was  there  a  prohibition  against  the  payment  by  the  city  of  fees  where 
the  floe  and  cost  were  paid  by  labor. 

The  cnse  of  Power  v.  Fleming  County,  99  Ky.,  200,  is  more  nearly  Id 
point.    But  this  case  is  stronger  than  the  Power  case. 

Here  there  is  no  state  of  case  where  the  police  judge  can  receive  the  fees 
in  criminal  prosecutions  in  his  court  in  misdemeanor  oases.  If  the  fine  and 
costs  are  paid  in  money  the  fees  go  into  the  treasury;  if  paid  by  labor  there 
is  no  liability. 

Wherefore,  the  judgment  appealed  from  is  aflSrmed. 


HALL  v.  DEATON,  &c. 

(Filed  May  17,  1902— Not  to  be  reported. > 

Injunction—Trespass— Possession— Appellant,  who  was  in  possession  of 
land  without  title,  instituted  this  action  to  enjoin  appellees,  who  subse- 
quently entered  without  title,  but  by  force  and  arms,  from  cutting  timber 
on  the  land.  Held— That  appellant  is  entitled  to  an  Injunction  to  restrain 
appellees  from  committing  trespass  on  the  land,  but  without  prejudice  to  an 
action  of  ejectment  to  test  the  title.  While  In  order  to  recover  in  ejectment 
the  plaintiff  must  show  title  to  recover  for  a  trespass  against  a  wrongdoer. 
This  is  not  required.  The  rule  is  that  possession  in  fact  in  the  plaintiff  is 
sufficient  to  maintain  trespass  against  one  who  is  a  wrongdoer  and  has  no 
title. 

Marcum  &  Pollard  for  appellant. 

J.  J.  C.  Bach  or  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  William  Hall,  filed  this  action  in  equity  against  appellees, 
alleglog  that  he  was  the  owner  and  in  the  possession  of  a  tract  of  land  in 
Breathitt  county,  and  while  he  was  in  such  possession  the  defendants  had» 
by  force  and  arms,  entered  upon  his  land  and  cut  and  hauled  off  his  timber. 
An  injunction  was  obtained  restraining  them  from  removing  the  timber 
already  cut  or  cutting  any  other  timber.  The  defendants  denied  the  allega- 
tions of  the  petition.  They  then  filed  an  amended  answer  and  cross  petition, 
in  which  they  set   up  a   claim  to  the  land  under  the  heirs  of  J.  W.  South» 
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ADd  obarRed  that  certain  persoDS  olalmlDfc  under  the  plaintiff  were  outtiner 
the  timber  on  the  land  and  obtained  an  Injnootion  restraining  them  from 
oommltting  further  trespasses.  The  plaintiff  filed  a  reply,  putting  in  issue 
the  allegations  of  the  amended  answer  and  alleging  that  the  other  defend « 
anu  thereto  entered  under  him,  and  asking  to  be  permitted  to  defend  for 
ibem.  The  oourt  granted  an  injunotion  as  prayed  by  both  the  defendants 
and  the  plaintiff,  and  had  the  timber  that  had  been  out  plaoed  in  the  ban  da 
of  the  commissioner  of  the  oourt  and  sold.  The  timber  brought  $600,  for 
which  a  bond  was  taken  subject  to  the  order  of  the  court.  On  final  hearing 
the  oourt  dismissed  the  plaintiff's  petition  and  discharged  the  injunation 
which  bad  been  granted  him  and  adjudged  the  $600  to  the  defendants^ 
From  this  judgment  he  appeals. 

The  plaintiff.  Hall,  bought  the  land  from  Alexander  Turner  on  August  S0» 
18M,  for  $400,  paying  $^5  down.  Turner  boughc  the  land  at  commissioner 'a 
Bale  in  September,  1891,  and  got  a  deed  made  by  order  of  the  court  in  the 
action.  This  sale  was  made  at  the  suit  of  William  Baker,  who  had  sold  the 
land  to  Marion  Spicer:  Spicer  failed  to  pay  the  purchase  money  and  Baker 
foreclosed  the  lien.  Baker  bought  the  land  from  C.  Johnson  and  J.  T.  John- 
son on  November  6,  1876,  and  paid  them  $300  cash  for  it.  C.  Johnson  bought 
the  land  from  William  Bowling,  and  while  the  deed  from  Bowling  to  John- 
son is  not  produced,  a  witness  testifies  to  seeing  it  in  the  possession  of 
Johnson  years  ago.  Bowling  sold  the  land  to  Johnson  about  the  year  18nO. 
His  wife  declined  to  sign  the  deed  and  after  his  death  Johnson  oompromi8<>d 
with  her  for  her  dower  right.  No  title  in  Bowling  to  the  land  is  produced, 
aod  it  is  not  shown  that  be  or  any  of  tbe  vendees  under  him  lived  upon  it 
or  so  held  it  as  to  acquire  a  title  by  possession. 

On  the  other  hand,  the  defendants  who  claim  under  the  heirs  of  J.  W.  South 
show  DO  paper  title  at  all.  It  is  alleged  that  the  South  claim  is  based  on 
the  Franklin  patent,  but  that  patent  is  not  produced,  and  the  claim  of  the 
Souths  is  not  conneoted  with  it  in  any  way.  In  fact  they  show  no  deed  or 
other  evidence  of  title. 

The  original  boundary,  of  which  the  land  in  controversy  is  the  lower  part, 
is  thus  described  in  the  deeds  under  which  Hall  claims :  "  A  certain  tract  or 
parcel  of  land  containing  one  hundred  acres,  let  the  same  be  more  or  less,, 
lyiog  and  being  in  the  county  of  Breathitt  and  State  of  Kentucky,  on  the 
east  side  of  the  Middle  Fork  of  the  Kentucky  river  on  Bowling's  creek,  and 
boQoded  as  follows,  to  wit:  Beginning  at  a  corner  made  on  a  rock  at  tb& 
lower  end  of  the  poplar  thicket  on  said  creek;  then  round  upon  tbe  hill  on 
tbe  right-hand  side  of  said  creek  till  it  comes  to  the  top  of  tbe  ridge;  thence 
with  the  top  of  said  ridge  clear  around  said  creek  to  the  bead ;  thence  with 
the  top  of  said  ridge  down  said  creek  opposite  and  to  the  beginning." 

The  proof  for  appellant  shows  that  Bowling  sold  Johnson  tbe  whole  of 
Bowling's  creek,  except  a  small  portion  at  tbe  mouth  of  tbe  creek  about  a 
qoarter  up  the  mouth  of  the  creek,  and  that  be  made  him  a  deed  beginnings 
at  the  poplar  thicket,  to  tbe  whole  of  tbe  creek  on  both  sides,  clear  up  around 
the  head,  except  a  little  that  old  John  Duff  claimed  to  hold  in  tbe  head  of 
theoreek.  which  is  not  herein  controversy.  William  Bakerwasason-in•la^v 
of  Johnson  and  got  the  land  of  him,  but  before  the  sale  to  Bakert  Johnson  sold 
ft  part  of  tbe  land  in  the  head  of  the  creek  to  Dan  McDaniel  and  John  Mo^ 
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Daniel,  and  after  the  war  bought  it  bank  from  them.  This  was  before  Mrs. 
Bowling  brought  suit  for  her  ^ower.  Before  Johnson  sold  the  land  to  Baker, 
Russell  Sizemore  out  four  logs  on  the  Duff  Fork  on  the  tract  in  oontroveray, 
«nd  laid  them  up  like  a  pen,  intending  to  claim  it  as  a  homestead,  and  thus 
hold  two  hundred  acres  of  land.  Johnson  got  after  Sizemore  prettj  hot,  aod 
he  surrendered  all  claim.  Baker,  about  the  time  he  got  it,  made  a  deadenlDic 
<of  an  acre  or  more  just  above  the  bouse  where  Alexander  Turner  now  Uvea. 
This  was  about  twenty-six  or  twentj-seven  jears  ago.  He  sold  to  MarioD 
Spioer  and  Spicer  deadened  the  trees  up  and  down  the  creek.  Irvin  Sploer 
and  Daniel  MoDanlel  entered  under  Marion  Spicer,  and  cleared  up  seven  or 
^ight  acres.  They  built  a  house,  and  put  Hussell  Sizemore  in  it,  between 
1883  and  1885.  He  was  the  first  man  who  lived  within  the  boundary.  Size- 
more  lived  there  about  six  years,  and  put  Alexander  Turner  in,  and  he  has 
lived  there  ever  since.  After  Hall  purchased  from  Turner  he  built  a  house 
below  at  the  mouth  of  the  Pawpaw  Hollow  and  placed  his  things  in  it,  and 
be  and  is  son  were  staying  in  the  house,  but  had  not  moved  his  faiuily  In 
when  the  defendants  entered  on  the  other  side  of  the  creek  and  erected  a 
house  on  that  side.  They  were  armed  with  pistols,  and  be  was  afraid  to  stay 
there,  and  for  that  reason  did  not  move  the  rest  of  his  family,  being  afraid. 
Hall  cut  the  logs  for  his  house  two  years  before  he  built  it.  The  tract  of 
land  on  which  Turner  lives  is  not  in  controversy  in  this  action,  and  he  is 
not  a  party  to  the  suit.  The  defendants  were  going  about  armed,  and  there 
'was  considerable  excitement  in  the  neighborhood,  and  the  people  were 
afraid  to  antagonize  them.  The  tract  of  land  where  Turner  lived  is  jusc  be- 
low the  mouth  of  Duff  Fork  and  in  the  upper  end  of  the  boundary  of  land 
given  above.  This  tract  was  not  conveyed  by  Turner  to  Hall.  Before  Irvin 
Spicer  and  Daniel  McDaniel  sold  to  Turner,  which  was  nine  or  ten  years 
-ago,  they  made  an  agreed  line  with  T.  P.  Gardwell,  representing  the  South 
heirs,  and  Turner  claimed  below  that  line  until  after  his  purchase  from 
the  commissioner.  About  five  or  six  years  ago  Turner  and  Jack  Deaton 
bought  from  Gardwell,  as  agent  for  the  South  heirs,  a  lot  of  timber  which 
«tood  below  this  line  and  on  the  land  now  in  controversy.  When  Gardwell 
proposed  this.  Turner  said  he  had  a  claim  down  there  and  did  not  know 
what  it  covered,  and  Deaton  suggested  that  they  would  go  on  and  get  the 
timber,  and  if  the  land  turneil  out  to  be  his  he  would  get  bis  money  back. 
They  got  something  like  one  hundred  and  fifty  or  one  hundred  and  seventy- 
five  logs.  This  occurred  after  Turner  bought  the  land  at  the  commissioner's 
sale,  but  before  he  got  a  deed  for  it.  They  gave  Gardwell  a  wrlUng,  which  be 
said,  as  Turner  states,  was  only  for  some  poplar  trees  and  not  for  any  land. 
The  South  heirs  had  at  no  time  a  tenant  on  the  land  or  any  possession  of 
it,  although  they  show  that  this  land  for  years  has  been  known  or  called 
the  South  and  Breok  land;  that  at  different  times  timber  has  been  out  from 
the  land  by  persons  claiming  under  South.  The  lease  under  which  the  de- 
fendants entered  was  made  in  August,  1897.  In  the  year  1894  persons  claim- 
ing under  the  Souths  hauled  away  about  two  hundred  logs  from  the  land 
without  objection  on  the  part  of  Turner.  Breck  's  half  of  the  land,  according 
to  the  proof  for  the  defendants,  although  no  deeds  or  writings  are  produced, 
^as  bought  by  Mo9<;,  who  sold  to  Daniel  McDaniel  and  Irvin  Spioer,  and 
X^hlle  they  owned  it  South  and  they  made  the  division   line  above  referred 
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to.  Sooth  taking  the  lower  end  and  MoDaDiel  and  Splcer  the  upper  end^ 
This  diTSrioD  line  was  made  thirteen  or  fourteen  years  ago,  and  after  thia. 
tbey  sold  to  Tarner.  It  is  also  shown  that  Bowling  had  two  fifty -aore  pat- 
ents, and  it  is  said  this  is  the  reason  the  deeds  referred  to  call  for  one  hun^ 
dred  acres,  but  these  patents  did  not  include  the  land  in  controversy.  There 
is  also  proof  that  Bowling  also  owned  a  hundred -acre  patent,  but  none  of 
the  patents  are  produced,  and  it  is  shown  that  there  was  a  controversy  be^ 
tween  Bowling  and  South  about  the  land  and  an  ineffectual  effort  to  settle 
it  by  arbitration.  There  is  testimony  for  appellees  that  the  paper  signed  by 
Tamer  was  a  lease,  by  the  terms  of  which  they  were  to  surrender  the  pos- 
KSflon  of  the  land  on  April  1,  1898,  or  at  any  time  thereafter  on  demand,. 
bat  it  is  not  copied  in  the  record.  Turner  could  not  read  or  write,  and  he 
did  nothing  under  this  paper  except  to  cut  the  timber  referred  to.  No  one 
was  in  possession  of  the  land  when  Hall  entered. 

It  is  insisted  for  appellees  that  Hall  was  a  trespasser,  without  color  of  title, 
and  had  no  standing  in  court.  It  is  insisted  for  Hall  that  he  was  in  posses- 
sion under  a  title  running  back  over  forty  years,  and  that  he  could  recover 
open  his  possession  without  title  of  appellants,  who  were  mere  trespassers,  for 
entering  upon  the  premises  and  cutting  the  timber. 

The  case  does  not  come  within  the  rule  that  a  tenant  can  not  deny  hia 
landlord's  title,  and  that  one  who  enters  under  the  tenant  simply  stands  in 
bis  shoes;  although  Turner  took  the  lease  referred  to  from  Caidwll,  for  Tur- 
ner's statement  in  regard  to  this  lease  is  confirmed  by  Gardwell,  who  givea 
this  testimony : 

"Q.  Did  they  turn  possession  back  to  you  as  per  lease  contract?"   •    . 

'*A.  I  suppose  they  did  after  they  took  the  timber  away;  that  was  the  last 
of  it." 

Appellee's  learned  counsel,  recognizing  this,  does  not  insist  upon  the  ap- 
plication of  the  rule  referred  to.  The  case,  therefore,  comes  to  this:  Neither 
party  has  shown  title  to  the  land.  The  plaintiff  entered  first  under  color 
of  title,  and  while  he  was  in  possession  the  defendants  entered  without  color 
of  title,  by  force  and  with  deadly  weapons.  While  to  recover  in  ejectment 
tbe  plaintiff  must  show  title  to  recover  for  a  trespass  against  a  wrongdoer, 
tbl8  Is  not  required.  The  rule  is  that  possession  in  fact  In  the  plaintiff  Is 
sufficient  to  maintain  trespass  against  one  who  is  a  wrongdoer  and  had  the 
title.  (North  v.  Gates,  5  Ky..  691;  Miller  v.  Humphries,  9  Ey.,  446;  Hack- 
Ddj  V.  L.  &  N.  R.  R.  Co..  1  Ky.  Law  Rep.,  857.) 

Appellant  was,  therefore,  entitled  to  recover  under  tbe  evidence  for  the 
trijspass  upon  his  possession  and  cutting  of  the  timber  by  the  defendants. 
It  is  shown  by  the  evidence  that  Alexander  Turner  surrendered  the  purchase 
money  notes  due  by  appellant  to  him,  and  agreed  to  take  the  risk  of  recover- 
ing a  judgment  for  tbe  timber  in  controversy  in  this  case,  and  was  to  have 
one-balf  tha  proceeds  of  the  bond  taken  for  tbe  timber  in  payment  of  his 
not^s,  and  agreed  to  assist  Hall  in  the  prosecution  of  tbe  suit.  This  arrange- 
ment was  based  upon  a  valid  consideration  and  does  not  seem  to  fall  within 
section  209,  Kentucky  Statutes,  declaring  void  all  contracts  made  In  consid- 
eration of  services  to  be  rendered  in  the  prosecution  or  defense,  or  the  aiding 
in  tbe  prosecution  or  defense,  In  or  out  of  court,  of  any  suit  by  any  person 

not  a  party  on  record  in  the  suit,  whereby  the  thing  sued  for  is  to  be  received 
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by  Buch  person  for  hie  services  or  assistance,  for  Turner  bad  a  lien  on  the 
timber  as  well  as  the  land  for  the  payment  of  his  purchase  money^  and  had 
a  liffht  to  protect  his  interest.  Such  a  contract  by  Hall  would  not  in  any 
event  bar  a  recovery  in  the  action,  as  the  statute  merely  makes  such  a  con- 
tract void,  and  does  not  provide  that  it  shall  have  the  effect  of  barring  the 
action,  as  is  provided  in  regard  to  the  contracts  denounced  by  sections  910 
and  211. 

Judgment  reversed  and  pause  remanded,  with  directions  to  enter  a  Juds* 
ment  in  favor  of  Hall  for  the  1600,  and  enjoining  the  defendants  from  fur- 
ther trespassing  on  the  land,  but  without  prejudice  to  an  action  of  ejectment 
to  test  the  title  to  the  land,  if  one  should  hereafter  be  instituted. 


THE  FORD  LUMBER  AND  MANUFACTURING  CO.  v.  CLARK. 
(Filed  May  28.  1902— Not  to  be  reported.) 

1.  Damages— Pleading— Appellee  in  his  petition  for  damages  alleged  that 
appellant  by  the  carelessness  and  negligence  of  its  agents  and  servants,  caused 
saw  logs  to  drift  on  his  bottom  land,  and  the  creek  to  break  over  its  banks  and 
over  his  land,  thus  injuring  it.  In  an  amended  petition  he  alleged  that  said 
injury  was  caused  by  the  construction  and  operation  of  a  splash  dam  on  said 
creek.  The  amended  petition  did  not  constitute  a  departure  from  the  cause 
of  action  set  up  in  the  petition,  as  the  gravamen  in  the  petition  and 
amended  petition  is  the  same— the  improper  use  of  the  stream  to  the  injury 
and  damage  of  the  plaintiff. 

2.  Evidence— The  court  properly  refused  to  admit  in  evidence  a  contract 
by  which  appellant  was  to  be  exempt  from  such  damages  if  appellant  con- 
structed a  dam  in  front  of  appellee's  property,  as  no  such  allegation  is  made 
In  the  pleading.  Evidence  as  to  the  violence  with  which  logs  moved  when 
the  dam  was  removed  was  not  prejudicial,  as  other  evidence  to  the  same 
effect  on  another  creek  had  been  admitted. 

Bidden  &  Riddell,  T.  E.  Moore.  Jr.,  and  T.  J.  Coyle  for  appellant. 

£.  E.  Hogg  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  by  the  appellee  against  the  appellant  to  recover 
damages  to  hi.  land,  caused  by  the  alleged  negligence  and  carelessness  of 
defendant's  agents  and  servants,  in  causing  saw  logs  to  drift  on  his  bottom 
land,  and  Station  Camp  creek  at  its  tides  to  break  over  its  banks  and 
through  his  land,  thus  injuring  it.  He  filed  an  amended  petition,  in  which 
he  averred  that  the  defendant,  by  its  agents  and  servants,  constructed  a  large 
splash  dam  on  the  south  fork  of  Station  Camp  creek;  that  it  thereby  caught 
a  large  quantity  of  water,  and  placed  just  below  and  just  above  the  dam  a 
large  number  of  logs  in  the  creek,  and  then  turned  loose  the  water  thus 
caught,  and  floated  more  than  8,000  logs  in  a  bulk,  which  was  an  improper 
use  of  the  creek;  that  the  creek  was  caused  to  break  over  its  banks,  cut 
through  the  plaintiff's  land  and  washed  off  the  soil  and  left  a  large  number 
of  logs  upon  his  land. 
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It  la  lOBisted  that  the  amendment  la  a  departure  from  the  original  canae 
of  action.  The  aubatanoe  of  the  petition  ia  that  the  dfendant,  by  its  agenta 
and  aerranta.  damaged  the  plaintiff 'a  land,  by  caualngthe  tide  to  break  over 
Iti  banka  and  through  hla  land,  and  loga  to  drift  threeon,  to  hla  damage. 
The  amendment  aimply  aeta  out  the  method  of  acoumulating  water  to  create 
a  tide  to  float  the  loga,  and  which  did  the  damage  complained  of.  The 
gravamen  In  the  original  and  amended  petition  ia  the  Improper  uee  of  the 
atream  to  the  injury  and  damage  of  the  plaintiff.  We  are  of  the  opinion  that 
three  waa  no  auabtantial  departure  from  the  oauae  of  action  originally 
atated.  Thia  court  in  a  number  of  caaea  haa  held  that  where  the  conatruo- 
tioD  and  operation  of  a  aplaeh  dam  haa  injured  the  property  of  peraon'a  alt- 
nated  on  the  atream  below,  a  cauae  of  action  ezlata  therefor. 

It  waa  a  queation  for  the  jury  to  determine  whether  or  not  the  plalntlff'a 
property  had  been  injured,  and  the  compensation  that  should  be  made 
therefor. 

The  court  proi>erly  refused  to  allow  the  defendant  to  prove  that  it  had 
made  a  contract  with  the  plaintiff,  under  which  dams  had  been  constructed 
Id  front  of  plaintiff 'a  property  so  aa  to  protect  it  from  overflows,  under  an 
agreement  that  the  plaintiff  was  not  to  assert  a  claim  for  damages  for  the 
injury  which  had  been  inflicted  by  the  construction  and  operation  of  the 
splash  dam.  The  court  also  properly  refused  an  instruction  submitting  the 
queation  to  the  jury.  No  such  contract  was  pleaded  as  a  defense  to  the 
aotion,  and  for  that  reason  the  testimony  offered  was  prox>er]y  rejected,  and 
the  instruction  submitting  that  question  was  properly  refused. 

One  witness  for  appellee  was  permitted  to  prove,  over  the  objection  of  the 
appellant,  that  he  had  worked  a  splash  dam  on  Gavender  creek;  that  when 
a  splash  dam  was  opened  on  that  creek  be  had  seen  logs  turned  "end  for 
end,  and  skinned  trees  fifteen  feet  from  the  ground  and  moved  big  rocks 
below  the  dam."  We  do  not  think  that  thia  testimony  was  Incompetent  be- 
cause it  tended  to  show  the  force  with  which  the  logs  are  started  down  a 
stream  by  opening  a  splash  dam.  Had  it  been  Incompetent,  it  would  not 
have  been  prejudicial,  as  testimony  was  offered  to  prove  the  effect  to  be 
aobatantlally  the  same  when  the  appellant's  splash  dam  on  the  other  fork  of 
the  creek  was  operated. 

The  judgment  is  afSrmed. 


FREEMAN.  &c.,  v.  COOK,  &c. 

(Filed  May  28,  1908.) 

Passwaya^Appeala— Either  party  to  a  proceeding  in  a  county  court  to 
eatabliah  a  paaaway  may,  under  aeotion  4856,  Kentucky  Statutes,  prosecute  . 
an  appeal  to  the  circuit  oourt  in  the  same  manner  that  appeala  may  be  pros- 
routed  in  road  caaea.  Section  4808.  chapter  110,  Kentucky  Statutes,  provides 
a  Bpeolal  proceeding  for  appeala  in  road  cases,  by  requiring  that  appellant. 
from  a  judgment  in  the  county  court,  may  prosecute  an  appeal  to  the  circuit 
court  within  alxty  days  by  executing  a  bond  aa  required  in  other  caaes,  and 
the  appeal  shall  be  tried  de  novo.  Title  16,  chapter  2,  Civil  Code  of  Prac- 
tice, regulating  appeala  from  quarterly  courts,  police  courts,  mayors'  courts 
and  courts  of  juatlcea  of  the  peace,  doea  not  apply  to  appeals  in  road  cases ; 
conaeqnently  an  appeal  to  the  circuit  court  in  such  caae  ahould  not  be  dia- 
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mlBsed  beoauie  do  copy  of  the  judgment  and  taxation  of  oostB  was  filed  in  the 
circnit  oourt  within  sixty  days. 

A.  E.  Cole  Ss  Son  for  appellants. 

Thos.  R.  Phister  and  R.  D.  Wilson  for  appellees. 

Appeal  from  Lewis  Girouit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  appellees  applied  to  the  Lewis  county  court  for  the  establishment  of  a 
private  passway  over  the  land  of  the  appellants.  A  trial  in  the  county 
oourt  resulted  in  the  establishment  of  the  passway  and  a  verdict  in  favor 
of  the  appellants  for  |25.  An  appeal  was  prayed  from  that  judgment,  bond 
executed  before  the  clerk  of  the  circuit  court,  and  a  summons  and  superse- 
deas issued  theron  within  sixty  days  from  the  rendition  of  the  judgment. 
On  motion  of  the  appellees  in  the  circuit  court  the  appeal  was  dismissed,  and 
appellants'  motion  for  a  new  trial  having  been  overruled,  they  prosecute  tbia 
appeal. 

The  appellees'  contention  is  that  the  judgment  of  the  circuit  oourt  should 
be  affirmed  for  the  reason  that  the  appeal  was  not  properly  taken  to  the  cir- 
cuit oourt,  and  cite  sections  724  and  729  of  the  Civil  Code. 

It  is  provided  in  section  724  that  *'an  appeal  may  be  taken  in  the  manner 
following :  The  party  appealing  shall  produce  to  the  clerk  of  the  oourt  to 
which  the  appeal  is  taken  a  certified  copy  of  the  judgment  and  the  amount 
of  costs,  and  cause  to  be  executed  before  him  by  one  or  mere  suflSclent  sure> 
ties,  to  be  approved  by  him,  a  bond  to  the  effect  that  the  appellant  will  satisfy 
and  perform  the  judgment  that  shall  be  rendered  upon  the  appeal,  where- 
upon the  clerk  shall  issue  an  order  to  the  judge,  mayor  or  justice  rendering 
the  judgment  to  stay  proceedings  thereon,  and  to  transmit  to  the  office  of 
said  clerk  all  the  original  papers  in  the  case,  and  the  appellee  shall  be  sum- 
moned, actually  or  constructively,  as  provided  In  chapter  2,  title  4,  to  appear 
and  defend  the  appeal.  The  provisions  of  this  section  in  regard  to  oleika 
apply  to  a  judge  who  acts  as  clerk  of  his  own  court. " 

Section  7^9  reads:  "No  appeal  shall  be  taken  pursuant  to  this  article  ex- 
cept within  sixty  days  from  the  rendering  of  the  judgment." 

It  will  be  seen  that  the  sections  supra  appear  under  title  16,  which  refers  to 
quarterly  courts,  police  courts,  mayors*  courts  and  courts  of  justices  of  the 
peace.  Chapter  1  of  said  title  regulates  the  mode  of  procedure  in  said  courts, 
and  chapter  8  regulates  appeals  from  their  judgments,  the  sections  quoted  be- 
ing embraced  in  chapter  2. 

It  appears  in  this  action  that  at  the  time  of  the  execution  of  the  appeal 
bond  in  the  circuit  court  the  appellants  did  not  produce  a  copy  of  the  judg- 
,  ment  appealed  from,  nor  a  taxation  of  the  cost,  and  the  same  were  not  filed 
until  after  the  expiration  of  sixty  days  from  the  rendition  of  the  judgment, 
hence  it  is  earnestly  argued  for  the  appellees  that  no  legal  appeal  had  in 
fact  been  taken,  and  that  the  circuit  oourt  properly  dismissed  the  same. 

The  contention  of  appellants  Is  that,  inasmuch  as  the  papers  aforsaid  were 
filed  before  the  calling  of  the  cause  for  trial,  the  appeal  properly  stood  for 
trial  on  its  merits,  and  that  the  court  erred  in  dismissing  the  appeal. 

It  is  provided  in  section  4803,  chapter  110,  Kentucky  Statutes,  title  **Roads 
and  Passways, "  as  follows:    ''No  appeal   shall  lie   to  the  Court  of   Appeals 
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from  the  decision  of  tbe  coDDty  oourt  orderiog  a  Dew  road  to  be  opened  or 
refDsiog  snob  order,  or  orderiDf;  an  alteration  In  tbe  road,  or  refusing  tbe 
ame,  or  disoontinning  the  road,  or  refusing  snob  discontinnanoe,  allowing 
Rates  to  be  erected  across  a  road,  or  refusing  to  allow  tbe  same  or  to  abolish 
sQcb  gates.  But  in  all  snob  cases  tbe  party  aggrieved  may  prosecute  an  ap- 
peal witbin  sixty  days  by  executing  bond,  as  required  in  otber  oases,  to  tbe 
circDifi  court  of  tbe  county,  and  tbe  appeal  sball  be  treld  de  novo,  and  from 
the  decision  of  tbe  circuit  court  eitber  party  may  prosecute  an  appeal  to  tbe 
Court  of  Appeals,  and  tbe  latter  court  sball  bave  jurisdiction  only  of  matters 
of  law  arising  on  tbe  record  of  sucb  cases." 

It  is  provided  in  section  4356.  Kentucky  St>atutes,  tbat  tbe  law  regulating 
appeals  in  road  cases  shall  apply  to  and  govern  proceedings  in  regard  ta 
passways. 

It  will  thus  be  seen  tbat  tbe  proceedings  in  ijuestion  are  in  tbe  nature  of 
special  prooeedings,  and  the  statute  allowing  an  appeal  from  tbe  judgment 
of  tbe  county  court  to  tbe  circuit  court  does  not  require  a  copy  of  the  judg- 
ment, nor  a  copy  of  tbe  taxation  of  cost,  to  be  filed  at  tbe  time  of  tbe  execu- 
tion of  tbe  bond,  and  we  perceive  no  valid  reason  for  construing  tbe  statute 
to  mean  tbat  tbe  apppellant  shall  produce  a  copy  of  the  judgment  and  taxa- 
tion of  costs  at  the  time  be  executes  the  bond.  But,  on  the  contrary,  it 
would  seem,  if  he  executed  sucb  bond  as  required  In  otber  cases  witbin 
sixty  days,  tbat  be  has  a  perfect  appeal. 

It  is  worthy  of  note,  too,  that  tbe  statute  in  question  makes  no  reference 
to  tbe  Code  of  Practice,  but  says  "execute  bond  as  required  in  otber  cases." 
Tbe  applicant  in  cases  like  this  has  to  pay  the  cost  in  the  county  court  in 
any  event.  It  results  from  the  foregoing  that  the  court  erred  in  sustaining- 
apppol lees'  motion  to  dismiss  the  appeal. 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrrule  the 
luotion  to  dismiss  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


PENNINGTON  v.  COMMONWEALTH. 
(Filed  May  83,  1002-Not  to  be  reported.) 

1.  Criminallaw— Evidence— Dying  declaration— A  statement  of  deceased  aa 
a  dying  declaration  was  properly  admittted  in  this  case.  It  is  not  essential 
to  prove,  before  statements  can  be  admitted  as  a  dying  declaration,  tbat  tbe 
declarant  expressly  said  that  he  was  going  to  die.  That  he  had  such  an  im- 
pression maybe  inferred  from  bis  evident  danger  or  the  opinions  of  the  med- 
ical or  otber  attendants  stated  to  him.  Said  dying  declaration  is  not  inad- 
missible on  tbe  ground  that  it  is  a  mere  conclusion  of  fact,  when  the  declar- 
aot  stated  that  "be  was  not  doing  a  thing"  when  he  was  shot.  As  part  of 
the  "res  gestse"  it  was  proper  to  allow  tbe  declarant  to  state  what  he  did.' 
When  be  stated  tbat  he  was  doing  nothing  he  was  not  stating  a  conclusion^ 
but  a  fact. 

2.  Instructions— Tbe  instructions  given  suiYiclently  stated  to  tbe  jury  that 
tbe  accused  was  entitled  to  shoot  in  bis  self  defense  if  tbe  danger  to  him  at 
tbe  time  was  apparent  and  imminent.  Tbe  oourt  properly  refused  to  give 
an  instruction  on  motion  of   the  accused  as  to  his  right  to  kill  deceased  for 

vol.  24—21 
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the  pioteotion  of  his  oastle,  as  no  evidence  was   Riven  authorizing   snoh  an 
instruotion. 

H.  C.  Eversole  for  appellant. 

Clifton  J.  Pratt  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  indicted  for  the  murder  of  Finley  Cornett.  A  trial  re- 
sulted in  a  verdict  of  manslaughter,  and  bis  punishment  was  fixed  at  two 
years  in  the  penitentiary.  The  errors  complained  of  are,  first,  aduiittinp  the 
dying  declaration  of  the  deceased;  second,  in  giving  and  refusing  instruc- 
tions. 

It  is  contended  that  the  Commonwealth  failed  to  show  that  the  dceeased 
was  in  extremis:  that  the  deceased  had  not  lost  hope  of  recovery.  The  wit- 
ness who  proved  the  dying  delaration  testified  that  the  attending  pbysiciiin 
had  said  that  there  was  no  hope  for  the  recovery  of  the  deceased;  that  the 
deceased  was  advised  that  be  could  not  recover:  that  he  believed  that  he 
could  not  recover:  that  he  said  he  was  killed.  The  witness  further  testilied 
that  within  an  hour  or  so  after  the  declaration  was  made  Cornett  died. 
The  proof,  we  think,  is  conclusive  that  the  declarations  were  made  under  » 
sense  of  Immediate  death.  It  is  not  ef^iSentlal  to  prove,  before  statements 
can  be  admitted  as  dying  declarations,  that  the  declarant  expressly  said  that 
he  was  going  to  die.  That  he  had  such  an  impression  may  be  Inferred  from 
his  evident  danger  or  the  opinions  of  themedical  or  other  attendants  stated  to 
him.  (Greenleaf  on  Evidence,  volume  1,  section  158. )  This  is  in  accord  with 
the  opinions  of  this  court.  In  the  case  under  consideration,  the  declarant 
was  advised  that  he  could  not  get  well,  and  the  evidence  shows  that  he  be- 
lieved that  he  could  not  recover.  We  are  unable  to  see  how  a  more  satisfac- 
tory basis  for  the  admission  of  the  statements  as  dying  declarations  could 
have  been  established  than  was  done  in  this  case.  In  the  declaration  proven 
the  declarant  was  detailing  the  facts  attending  the  infliction  of  the  fatal 
wound,  and  in  speaking  of  his  own  conduct  said  "he  was  not  doing  a 
thing."  It  is  insisted  that  that  expression  is  a  conclusion  and  not  a  state- 
ment of  the  fact.  As  part  of  the  res  gestae,  it  was  proper  to  allow  the  declar- 
ant to  state  what  he  did.  When  he  stated  he  was  doing  nothing,  be  was  not 
stating  a  conclusion,  but  a  fact. 

It  is  contended  that  instructions  Nos.  1  and  2  did  not  make  it  certain 
"that  the  jury  must  believe  the  defendant  has  beer  proven  guilty  as  it  ap- 
peared to  him  at  the  time,  but  as  it  appeared  to  the  jury.'*  We  do  not  think 
that  the  instructions  are  subject  to  that  criticism.  Under  instruction  No.  1 
the  jury  could  not  find  the  defendant  guilty  unless  it  believed  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  he  unlawfully,willfully  aod  feloniously 
shot  and  killed  Cornett,  not  in  his  necessary  or  reasonably  apparent  necessary, 
self-defense.  Under  the  second  instruction  the  court  told  the  jury  they 
should  acquit  the  defendant,  if  it  believed  from  the  evidence  that  at  the 
time  the  defendant  shot  and  killed  Cornett  he  believed,  or  bad  reasonable 
grounds  to  believe,  that  the  deceased  was  then  and  there  about  to  kill  or  do 
him  some  great  bodily  harm,  and  that  it  was  necessary,  or  seemed  to  the  de- 
fendant in  the  exercise  of  a  reasonable  judgment  to  be  necessary  to  shoot  .and 
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IklU  deoeaaed.  Id  order  to  avert  the  danger,  real  or  to  the  defendant  appar- 
ent. The  third  inetruotion  told  the  jury  that  they  ought  to  find  defendant 
not  guilty  unlesa  they  believed  beyond  a  reasonable  doubt  that  he  had  been 
proven  guilty. 

For  the  defendant  an  instruotion  was  offered,  wblob  reads  as  follows: 
*'If  the  jury  believe  from  the  evidence  that  the  deceased,  Finley  Gornett,  Bud 
Hensley,  Bud  Lewis,  and  others,  assembled  at  the  house  of  the  defendant 
•Inoathan  Pennington,  armed,  and  shot  into  the  house  of  tlonathan  Penning- 
ton, or  that  any  one  of  them— Finley  Gornett,  Bud  Lewis,  Bud  Hensley, 
or  any  one  of  them,  or  some  other  person,  and  acting  In  concert  with  them, 
shot  in  the  dwelling  house  of  said  Pennington  for  the  purpose  of  killing  said 
Pennington  or  any  one  else  in  said  house  at  the  time  when  it  was  not 
Dcessary  to  do  so  to  protect  themselves  from  death  or  great  bodily  harm  at 
the  hands  of  said  Pennington  or  others  inside  of  said  house,  then  the  dt- 
f»*DdaDt,  Jonathan  Pennington,  had  a  right  to  resist  the  danger  from  sal<l 
Kinley  Gornett  and  others  assembled  with  him,  even  to  taking  the  life 
itf  FiDley  Gornett,  or  any  one  associated  with  him,  in  said  shooting,  and  to 
pursue  them  until  they  were  ejected  from  bis  premises,  and  until  said  danger 
imd  assault  from  deceased  and  bis  associates  was  averted,  even  to  the  taking 
tif  the  life  of  Finley  Gornett,  or  others  associated  with  him. " 

Id  our  opinion  there  are  no  facts  upon  which  to  base  this  instruction. 

There  was  some  conflict  in  the  testimony  as  to  whether  the  deceased  and 
certain  of  the  parties  were  invited  to  attend  a  dance  at  the  house  of  the  ap- 
Tiellant.  Elhanan  Pennington  and  one  Bledsoe  were  invited  guests, 
friends  of  the  appellant.  Just  before  dark  there  was  some  difQculty  between 
these  persons,  who  it  is  claimed  were  not  appellant's  guests,  and  Elhanan 
Pennington  and  others.  The  trouble  seemed  to  have  been  quieted  down, 
and  the  dance  progressed  until  about  11  o'clock  at  night.  Most  of  the  male 
guests  were  heavily  armed.  It  is  proven  that  Elhanan  Pennington  and  Bled- 
soe fired  their  pletols  into  the  floor  on  which  they  were  dancing  at  times 
il tiring  the  progress  of  the  dance  previous  to  11  o'clock.  About  that  hour 
the  deceased  went  into  the  room  to  get  his  coat  for  the  purpose  of  leaving. 
Ai  be  was  leaving  the  room  Elhanan  Pennington  made  some  offensive  rf - 
nark,  and  again  flred  his  pistol  into  the  floor.  After  the  deceased  bad  passed 
out  of  the  room  onto  the  porch  where  there  were  other  persons,  some  one, 
the  testimony  failed  to  show  who,  placed  the  muzzle  of  his  pistol  through 
the  door  and  shot  Elhanan  Pennington,  inflicting  a  mortal  wound.  The 
Commonwealth's  evidence  conduced  to  show  that  the  deceased  and  Jnda 
Morgan  started  around  the  house  to  get  away  from  it  when  they  met  the  ap- 
pellant, who  said  that  Elhanan  Pennington  was  killed.  Thereupon,  without 
further  comment,  he  shot  the  deceased.  The  defendant  admitted  that  he  met 
Jada  Morgan  and  the  deceased  at  the  end  of  the  house,  but  stated  that  the 
dfloeased  had  bis  pistol  in  his  hand  and  attempted  to  shoot  him,  whereupon 
he  flred  the  fatal  shot  in  self-defense.  The  killing  by  the  appellant  was 
not  in  defense  of  his  oaetle,  but,  according  to  defendants  testimony,  was  in 
his  own  defense.  No  one  was  apparently  trying  to  injure  the  appellant  or 
aoy  of  his  guests  except  Elhanan  Pennington,  who  was  the  disturbing  ele- 
nieot  at  the  dance.  The  doctrine  of  Wright  v.  Gommonwealth,  85  Ky.,  128; 
&tep  V.  Commonwealth,  86  Ky.,  89;  Say  lor  v.  Gommonwealth,  97  Ky.,  184. 
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have  no  applloation  to  the  aots  of  this  case.    The  testimony  tends  to  Bbo^r^ 
that  the  appellant  did  not  attempt  to  restrain  Rlbanan  Pennington,  wbo> 
was  his  nephew,  and  Bledsoe  in  their  misoonduct,  and  there  is  some  teatl- 
mony  to  show  that  he  encouraged  it. 
The  Judgment  is  afBrmed 


BLAKELEY,  &o.  v.  ADAMS. 
(Filed  May  28,  1902.) 

1.  Bills  and  notes— Sureties— Usury— Appellee  brought  this  action  against^ 
appellant  and  her  husband  upon  a  note  secured  by  a  mortgage.  The  conald- 
eration  of  said  note  being  alleged  to  be  the  payment  by  appellee  of  a  judff- 
ment  rendered  against  him  for  seyeral  debts  of  appellant  and  her  husband 
for  which  he  was  surety.  Appellant  pleaded  as  a  defense  that  each  of 
the  debts  paid  contained  usury,  which  was  carried  into  the  note  sued 
on,  and  which  she  prayed  should  be  purged  of  usury.  Held— That  appellant 
is  entitled  to  rely  on  the  plea  of -usury  as  a  defense  as  no  new  party  was  in- 
troduced by  the  execution  of  the  last  note;  no  new  consideration  passed ;  the 
payee  in  tbe  previous  notes  was  simply  dropped  and  the  name  of  the  former 
surety  substituted  therefor.  The  law  is  well  settled  that  a  surety  to 
a  contract  tainted  with  usury  can  avail  himself  of  the  defense  of  usury  to 
tbe  same  extent  as  the  principal  could,  and  if  he  pays  said  debt  with  know, 
ledge  of  its  usurious  character  he  oan  not  recover  such  usury  from  the  prin. 
oipal,  but  can  only  recover  what  the  creditor  could  have  recovered  either 
against  the  principal  or  surety.  He  stands  in  no  better  attitude,  but  is  en. 
titled  to  recover  such  usury  back  from  tbe  creditor  if  he  so  elects. 

9.  Estoppel— If  a  surety  brings  an  action  requiring  the  payee  in  notes  to  brinR 
an  action  against  the  principals  to  recover  the  debt,  and  the  principal  baa 
an  order  of  reference  to  the  commissioner  to  aFcertain  the  debts  on  which  tbe 
surety  is  bound,  and  a  judgment  is  rendered  against  the  surety  for  the 
amount  of  the  debts  reported  by  the  commissioner,  the  principal  is  not  es- 
topped from  pleading  usury  by  executing  a  note  and  mortgage  for  tbe 
amount  of  the  debts  paid  by  the  surety. 

John  M.  Galloway  for  appellants. 

C.  P.  Motley  and  W.  B.  Gaines  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  brought  by  the  appellee,  John  C.  Adams,  against  W.  H. 
Blakeley  and  his  wife,  Hettie  S.  Blakeley,  upon  a  note  for  $8,908.36,  dated 
April  8,  1900,  and  due  one  year  after  date,  and  secured  by  a  mortgage  upon 
three  separate  tracts  of  land.  He  alleges  that  the  consideration  of  the  note 
was  the  payment  by  him  of  judgments  which  were  rendered  against  him  aa 
security  for  tbe  defendants  In  the  case  of  J.  C.  Adams  v.  W.  H.  Blakeley, 
etc.,  in  favor  of  P.  J.  Potter  &  Son  for  $1,550,  tbe  Warren  Deposit  Bank  for 
$880,  Potter,  Matlock  &  Co.,  for $197.  T.  J.  Smith  &  Co.,  for  $411.76,  and  the 
Warren  Deposit  Bank  in  its  case  against  N.  H.  Thompson  for  $56S.48;  that 
to  secure  the  payment  of  the  notes  the  defendants  executed  and  delivered 
simultaneously  a  mortgage  on  certain  tracts  of  real  estate  belonging  to  the 
appellant   Hettlt,  which   he   seeks   to   enforce.    The   appellant,   Hettie   S. 
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Blakeley,  admits  the  ezecutioD  of  the  note  and  mortgage,  and  alleges  that  It 
^Wfts  for  money  paid  by  J.  G.  Adams  as  secnrity  for  her  husband,  W.  H.  Blake« 
ley,  bat  alleges  that  she  was  a  oo -security  of  plaintiff  for  her  husband  on  nil 
of  the  debts  paid  by  him,  and  that  no  personal  judgment  was  ever  rendered 
■against  her  on  any  of  them,  and  charges  that  each  of  the  debts  contained  a 
lazge  amount  of  usury  which  had  either  been  paid  or  added  to  the  principal 
at  the  renewal,  and  prays  that  all  the  claims  be  purged  of  usury.  Appellee 
interposed  a  general  demurrer  to  the  answer,  which  was  overruled,  and  sub- 
seqoeotly  filed  a  reply,  in  which  he  says  that  on  the  6th  day  of  May,  1899,  he 
instituted  a  suit  in  the  Warren  Circuit  Court  as  surety  lor  Hettie  S.  and 
W.  H.  Blakeley,  requiring  the  payees  in  the  notes  upon  which  he  was  surety 
to  collect  same  and  to  enforce  a  mortgage  given  to  protect  him  as  surety;  that 
t be  defendant,  Hettie,  filed  her  answer  in  that  suit,  and  asked  the  court  to 
■refer  the  case  to  the  master  commissioner  to  ascertain  upon  what  notes 
{ilaintlff  was  bound  both  for  her  and  her  husband,  and  which  were  covered 
by  the  mortgages  executed  by  her;  that  the  commissioner  reported  that  he 
was  bound  on  all  of  the  notes  which  went  to  make  up  the  obligation  sued 
-on,  and  this  report  was  confirmed  without  objection,  and  he  pleads  that 
she  is  now  estopped  from  denying  that  she  was  bound  thereon.  And  in  the 
sceoDd  paragraph  of  bin  reply  he  alleges  that  in  the  former  suit  an  agreed 
Judgment  was  entered  in  conformity  with  the  master  commissioner's  report. 
Id  the  third  paragraph  he  denied  that  there  was  any  usury  in  the  debts 
which  made  up  the  note  sued  on,  but  says  that,  even  if  they  contain  usury, 
appellant  is  estopped  from  claiming  or  pleading  it  by  the  execution  of  the 
obligation  sued  on.  The  affirmative  averments  of  the  reply  were  denied  by 
rejoioder,  and  appellant  denies  that  she  is  estopped  from  pleading  usury 
by  the  execution  of  the  note.  A  general  demurrer  was  sustained  to  the  re- 
joinder, which  was  carried  back  to  the  answer,  and  a  judgment  rendered 
in  accordance  with  the  prayer  of  plaintiff's  petition.  The  law  is  well  settled 
that  a  surety  to  a  contract  tainted  with  usury  can  avail  himself  of  the 
iiefense  of  usury  to  the  same  extent  that  his  principal  could,  and  if  he  pays 
finch  debt  with  knowledge  of  its  usurious  character  he  can  not  recover  such 
usury  from  the  principal,  but  can  only  recover  what  the  creditor  could  have 
reooverbd,  either  against  the  principal  or  surety.  He  stands  in  no  better 
attitude,  but  is  entitled  to  recover  such  usury  back  from  the  creditor  if  he 
eo  elects.  (Brandt  on  Suretyship  and  Guaranty,  215;  Jones  v.  Joyner,  8 
Ga.,  602;  Mimms  v.  McDowell,  4  Ga..  182;  Whitehead  v.  Pike,  1  Kelly,  140; 
Fltspatrick  v.  Wherrit,  46  Ky. ,  888.  In  the  latter  case  it  was  expressly  held 
that  a  surety  who  had  paid  usury  for  his  principal  had  the  right  to  sue  for 
and  reclaim  it  from  the  creditor,  unless  he  bad  been  repaid  it  by  his  prinoi- 
pal.  And  this  court  in  a  long  line  of  decisions  has  held  that  the  renewal  of 
a  note  tainted  with  usury  is  not  a  payment  of  the  usury,  and  that  limitation 
as  to  it  does  not  then  begin  to  run.  (Bud  v.  Planters  Bank,  78  Ky.,  618;  Fits- 
patriok  Y.  Apperson,  76  Ky.,  872.  But  it  is  contended  that  by  the  ezeoution 
^f  the  note  sued  on  by  appellants  to  appUee  in  payment  of  the  various  notei 
taken  np  by  him  as  surety  they  have  lost  their  right  to  have  the  usury 
inirged  from  the  notes;  and  to  support  this  contention  we  are  referred  to  the 
iUkses  of  Breckinridge  v.  Churchill,  86  Ky.,  11;  Stone  v.  McConnell,  6S  Ky., 
IH;  Clark  y.  Rodes,  75  Ky.,   18;  Kendall  v.   Crouch.  88  Ky.,  199;   MoRae  v. 
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Gunter's  Exeoutor,  11  Ey.  Law  Rep.,  6,  and  Mann  v.  The  Bank  of  Elkton*. 
104  Ey.,  862. 

The  facts  Id  the  oases  of  Cburohill  v.    Breoklnrldge  were  as  follows  t 
Gwathmey  and  AndersoD  owed  Ghnrohlll    18,696.    Cburohill  was  indebted 
to  Alexander  S.  Ballltt.  as  gaardian  of  Eliza  Pratber,  and  at  his  iDrtanoe^ 
Gwathroey  executed  his  note  to  Bullitt,  with  Breokinridge  as  bis  surety,  In 
consideration  of  the  note  of  Anderson  and  Gwathmey,  and  in  disobarfce  of 
the  debt  due  by  Gburohlll  to  Bullitt.    Gwathmey  beoame  insolTent,  and 
Breckinridge  was  compelled  to  pay  to  appellee  the  whole  amount  of  the  note. 
He  thereupon   filed  a  bill  in  chancery  against  Churchill  and  Bullitt  to  obtaii^ 
relief  in  oonsequenoe  of  the  usury  contained  therein.     It  was  held  that  the- 
execution  of  the   new  note  to  Bullitt  was  a  payment  and  discharge  of  the 
Churchill  note,  and  that  the  assignee,  having  reoeiyed  the  first  note  from  bla- 
aasignor  for  a  valuable  oonsideration,  it  was  not  contaminated  with  usury,  aa- 
by  taking  the  new  note  he  discharged  the  surety  and  released  his  assignor  from 
liability.    In  Stone  v.  McConnell  it  was  held  that  where  a  grantor  assl^ed 
to  her  ward  on  his  arrival  at  age  a  note,  on  which  usurious  interest  had  been 
paid  to  her,  and  which  one  of  the  obligors  subsequently  took  up  by  executing^ 
a  new  note  to  the  ward,  that  in  an  action  by  the  latter  on  the  new  note  the> 
defendants  could  not  set  up  usury  paid  the  grantor.    In  Clark  v.  Bodea  it 
was  held  that  as  between  the  maker  and  payee  of   a  note  a   judgmept> 
thereon  in  favor  of  the  assignee  against  the    maker,  which  released   the 
assignor  from  liability  on  his  assignment,  was  equivalent  to  the  exeoDtion 
of  a  new  note  by  the  maker  to  the  assignee,  and  that  the  right  of  the  maker- 
to  sue  the  original  payee  and  recover  usury  contained  in  such  note  acorued 
at  the  time  the  judgment  was  rendered  against  him.      It  will  be  observed 
that  in  all  these  cases  the  assignee  was  an  entire  stranger  to  the  original 
transaction  between  the  payee  and  obligor,  and  acquired  the  obligation  for- 
a  valuable  oonsideration,  and  it  was  held  that  the  renewal  of  his  obligatioik 
by  the  maker  to  the  assignee  released  the  assignor,  and  was  a  new  oontraot- 
with  a  new  party  which  merged  bis  claim  for  usury.    The  facts  in  the  oase> 
at  bar  are  wholly  different  from  those  in  any  of  these  cases.    There  is  no  ques- 
tion of  the  rights  of  a  party  who  was  a  stranger  to  the  original  transactions., 
and  who  has  acquired  the  original  notes  for  a  valuable  consideration.  No  new 
party  was  introduced  by  the  execution  of  the  last  note;  no  new  oonsiderAtion 
passed ;  the  payee  in  the  previous  notes  was  simply  dropped  and  the  name  or 
the  former  surety  substituted  therefor.     This  arrangement  did  not  deprive- 
appellee  of  any  of  the  rights  previously  enjoyed  by  him,  and  created  no  new 
equities  in  his  favor  against  the  appellants. 

In  Fltzpatrick  v.  Apperson,  79  Ey.  27d,  it  was  held  that  the  meie  obange^ 
of  the  payee  or  a  part  of  tbe  obligors  by  renewal  was  not  a  payment  of  usury* 
and  if  usury  in  the  old  debt  be  carried  into  the  new  obligation  so  as  to- 
constitute  a  part  of  the  sum  agreed  to  be  paid  by  it,  the  usury  should  be  ex- 
tracted on  plea  of  the  debtor.  And  the  doctrine  was  announced  in  Kendall 
V.  Grouch,  88  Ey.,  199;  Shirley  v.  Stephenson,  90  Ey.  Law  Rep.,  770;  Hart 
V.  Haden.  79  Ey.,  846. 

In  tbe  latter  case  it  was  held  that  if  the  fact  that  the  claim  was  tainted 
was  disclosed  by  tbe  record  tbe  chanoellor  should  purge  the  claim  of  sucb 
usury,  although  the  debtor  refused  to  make  the  defense.    It  is  very  earnestly- 
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iosistedi  however,  that  the  qnestloo  here  involved  was  deolded  in  MoBae  v. 
Ganter's  Ezeontor,  11  Ky.  Law  Rep.,  6,  and  Mann  v.  The  Bank  of  Elkton, 
104  Ey.  8o2.  An  examination  of  these  oases  will  show  the  facts  to  be  wholly 
different.  In  MoBae  v.  Gunter's  Bzeontor  the  surety  on  a  note  which  was 
flBoured  by  a  mortnage  paid  it  off  at  the  express  request  of  the  principal, 
^ith  the  accrued  usurious  interest,  and  took  a  mortRage  from  the  principal 
to  indemnify  him,  and  it  was  held  that  the  usury  would  not  be  purged  at 
the  instance  of  the  junior  mortgagee,  who  occupied  no  better  attitude  than 
the  original  debtor,  and  that  the  original  debtor,  when  he  indemnified  the 
surety,  bad  a  remedy  for  his  usury  against  the  original  creditor.  The  facts  In 
the  case  of  Mann  v.  Bank  of  Elkton  were  very  similar.  In  that  case  the 
debtor,  Mann,  sold  a  tract  of  land  owned  by  him  to  Mimms,  the  surety,  in 
consideration  that  the  surety  wouid  pay  oil  a  debt  to  the  bank  on  which  he 
was  bound.  He  did  so,  and  Mann  thereupon  instituted  a  suit  against  the 
Bank  of  Elkton  to  recover  usury  which  he  had  paid  on  the  notes  taken  up 
by  Mimms.  It  was  held  that  he  was  entitled  to  recover  against  the  bank  for 
urary  previously  paid  by  him  to  it  on  the  debt  by  his  surety.  It  is  not  plead 
Id  this  case  that  the  appellant,  Hettle  S.  Blakeley,  or  her  husband,  ever  re- 
quested appellee  tn  take  up  the  notes  on  which  he  was  bound  as  their  secur- 
ity. On  the  contrary  it  appears  from  the  reply  filed  in  the  case  that  the  judg- 
ments were  rendered  against  the  appellee  in  a  suit  instituted  by  him  for  their 
nttlement  against  the  creditors,  and  no  judgment  was  ever  rendered  against 
Hettie  S.  Blakeley.  No  question  of  usury  was  involved  in  that  case.  The 
only  purpose  in  the  reference  to  the  master  commissioner  was  to  ascertain 
the  debts  on  which  the  appellant,  Hettle,  was  bound,  which  were  covered  by 
the  mortgages  In  which  she  united. 

If  a  principal  requests  his  surety  to  pay  a  debt  which  contains  usury,  or 
stands  by  and  permits  him  to  do  so  in  ignorance  of  the  fact  that  it  contains 
usury,  and  thereafter  executed  his  own  obligation  to  the  surety,  he  could  not 
rely  upon  the  defense  of  usury  in  an  action  against  him  by  the  surety  for  in- 
demnity, nor  can  a  principal  set-off  against  a  note  which  has  been  paid  by 
his  surety  previous  usurious  interest  paid  by  him  to  the  creditor,  of  which 
the  surty  had  no  notice.  But  if  usury  was  knowingly  paid  by  appellee,  the 
mere  fact  that  appellant  subsequently  executed  a  note  therefor  will  not  estop 
them  from  relying  upon  this  defence. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Judges  Paynter,  White  and  Hobson  dissent. 

Judge  Hobson  delivered  the  following  dissenting  opinion: 
Appellee  Adams  filed  the  first  of  these  actions  May  6,  1899.  He  alleged  in 
that  action  that  he  had  signed  a  number  of  notes  as  the  surety  of  W.  H. 
Blakeley  and  Hettie  S.  Blakeley ;  that  he  had  been  sued  on  the  notes  and 
judgment  had  been  given  against  him  and  he  had  been  compelled  to  pay  the 
judgments;  that  he  paid  them  for  W.  H.  Blakeley  and  Hettie  8.  Blakeley, 
and  no  part  of  the  money  had  been  repaid  to  him.  He  asserted  a  lien  on 
certain  land  and  prayed  for  personal  judgment  and  the  enforcement  of  the 
lien.  The  notes  are  filed  with  the  petition  and  are  all  signed  thus:  *'W.  H. 
Blakeley,  Hettie  S.  Blakeley,   J.    G.   Adams."     Mrs.   Blakeley  under  the 
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statute  then  Id  force  oould  sue  and  be  sued  as  a  slugle  woman.  She  filed  an 
answer  In  which  she  denied  some  of  the  allegations  of  the  petition,  and  the 
«a8e  was  referred  to  a  commissioner,  who  reported  that  Adams  bad  paid  the 
money  on  the  notes  as  the  surety  of  W.  H.  and  Hettie  S.  Blakeley,  and  that 
they  were  all  included  in  the  mortgage.  A  written  contract  was  then  made 
by  which  Adams  accepted  a  note  for  $3,908.85,  due  one  year  after  date,  and 
all  matters  of  defense  were  waived,  except  the  question  of  his  having  a  lien 
on  the  Hazelip  property,  and  this  by  the  agreement  was  to  be  submitted  to 
the  court.  Subsequently  the  action  on  this  question  was  submitted  to  the 
court  and  judgment  was  entered  in  favor  of  Adams.  From  this  judgment 
W.  H.  and  Hettie  Blakeley  prayed  an  appeal  to  this  court.  This  terminated 
that  action  and  settled  all  matters  of  controversy  there  between  Adams  and 
Mrn.  Blakeley. 

When  the  time  of  credit  sceured  by  the  agreement  with  Adams  had  expired 
and  his  debt  still  remained  unpaid,  he  filed  the  second  of  these  actions  to 
enforce  the  written  contract.  He  was  then  met  by  the  plea  that  the  original 
notes  which  he  had  set  up  in  his  petition  in  the  other  case,  and  which  he 
had  paid  as  surety  for  Mrs.  Blakeley,  contained  usury  paid  to  the  holder  of 
those  notes  before  Adams  was  sued  upon  them.  To  this  plea  Adams  replied, 
setting  up  the  estoppel  by  the  proceeding  had  in  the  former  case  and  the 
court  held  the  estoppel  good.    The  question    before  us  is,  was  this  correct? 

If  the  notes  which  Adams  had  paid  were  for  any  reason  unenforclble,  and 
he  had  paid  money  which  he  was  not  leaglly  bound  to  pay,  this  defense 
should  have  been  presented  in  the  suit  which  Adams  brought  to  rceover  the 
money  which  he  had  paid  for  Mrs.  Blakeley  and  as  her  surety.  His  right 
of  action  in  that  suit  was  for  money  paid  for  Mr.  Blakeley  and  at  her  request. 
It  was  a  suit*  upon  the  implied  contract  to  reimburse  him.  If  there  was  a 
want  of  consideration  for  the  debts  or  any  reason  why  she  should  not  reim- 
burse him,  that  reason  should  have  been  set  up  in  that  action.  She  could 
not  set  up  part  of  her  defenses  there,  and  litigate  them  or  agree  tea  judgment 
to  be  entered,  and  after  this, when  the  judgment  is  sought  to  be  enforced,  go 
back  and  set  up  a  defense  that  ought  to  have  been  presented  then.  (Tur- 
ner, &c.  V.  Gill,  &c.,  20  Ky.  Law  Rep.,  1253;  Bethel  v.  Duvall,  22  Ky, 
Law  Rep.,  1801.) 

The  defense  now  made  is  in  effect  that  on  account  of  usury  contained  in 
them  the  notes  paid  by  Adams  did  not  amount  to  83,908.85;  that  Adams  was 
to  this  extent  not  legally  bound  to  pay  the  creditors,  and  Mrs.  Blakeley 
was,  therefore,  not  legally  bound  to  pay  him,  and  her  note  to  this 
extent  Is  without  consideration.  If  this  was  true  the  defense  should  have 
been  set  up  in  the  first  action,  and  was  concluded  by  the  settlement  thoD 
ronde,  for  a  litigant  can  not,  when  sued  upon  a  cause  of  action,  settle  the 
eai^  and  so  get  time  on  the  debt  without  being  concluded  on  all  defenses  theu 
existing  against  the  payment  of  the  debt. 

The  note  for  $8,908.85  which  Mrs.  Blakeley  executed  to  Adams  Is  based  on 
a  good  consideration— the  settlement  of  that  suit  and  the  getting  of  twelve 
months'  time  on  the  debt.  It  is  true  a  oompromise  of  usury  will  not  be  en- 
forced, but  this  was  not  a  oompromise  of  usury.  No  usury  will  be  paid  to 
Adams  when  the  note  for  $8,908.85  is  collected.  He  will  only  be  repaid  the 
money  he  has  paid  out.    If  any  usury  was  embraced  in   the  original  debt. 
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that  usury  was  paid  to  the  holders  of  the  sotes  when  Adams  paid  off  the 
judgments  rendered  against  him.  If  he  had  inolnded  In  the  note  for 
13,908.35  nsnrious  Interest  up  to  the  settlement  on  the  amount  he  had  paid, 
then  the  settlement  would  h.^ve  been  a  compromise  of  usury;  but  when  this 
was  not  done,  and  the  only  thing  put  In  the  note  was  the  amount  he  had  paid 
and  l^cal  interest,  the  settlement  by  Mrs.  Blakeley  was  simply  a  waiver  on 
ber  part  to  insist  on  an  objection  that  part  of  the  money  had  been  paid  by 
the  surety  when  he  was  not  legally  liable  for  it,  and  this  walyer  she  made  to 
get  the  suit  settled  and  time  given  on  the  debt.  There  was,  therefore,  no 
Tice  in  the  contract.  If  she  had  paid  Adams  the  note  for  IS, 908. 85  at  maturity, 
could  she  within  a  year  have  sued  him  to  recover  usury  embraced  in  the 
original  notes?  The  right  to  recover  usury  exists  only  against  the  usurer, 
not  against  one  who  has  only  gotten  back  the  money  he  has  paid  out  with 
lejsil  interest.  The  statute  neither  by  its  language  nor  spirit  sustains  the 
ivsult  contended  for.     It  is  as  follows : 

"Legal  interest  shall  be  at  the  rate  of  six  dollars  upon  one  hundred  dollars 
for  one  year,  and  at  the  same  rate  for  a  greater  or  less  sum,  and  for  a  longer 
07  shorter  time.'*     (Kentucky  Statutes,  section  2218. ) 

"All  contracts  and  assurances  made,  directly  or  indirectly,  for  the  loan  or 
forbisarance  of  money,  or  other  thing  of  value,  at  a  greater  rate  than  legal 
interest,  shall  be  void  for  the  excess  over  the  legal  interest.  The  amount 
loaned  with  legal  Interest  may  be  recovered  on  any  such  contract  or  asfsur- 
anoe,  but  if  the  lender  refuse,  before  suit  brought,  a  tender  of  the  principal, 
with  legal  Interest,  he  shall  pay  the  costs  of  any  suit  brought  on  such  con- 
tract or  assurance. 

**  A  court  of  equity  may  grant  relief  for  any  such  excess  of  interest,  and  to 
(bat  end  compel  the  necessary  discovery  from  the  lender  or  forbearer. 

"Such  excess  of  interest  may  be  recovered  from  the  lender  or  forbearer. 
although  the  payment  thereof  was  made  to  the  assignee. 

'* Partial  payment  on  a  debt  bearing  interest  shall  be  first  applied  to  the 
extinguishment  of  the  interest  then  duo."  (Kentucky  Statutes,  section 
2819.) 

This  makes  6  per  cent,  the  legal  interest,  and  declares  all  contracts  for  a 
greater  rate  void  for  the  excess  over  the  legal  interest.  The  amount  loaned 
with  legal  interest  may  be  recovered ;  if  the  lender  refuse  a  tender  of  the 
prinoipal  with  legal  Interest  before  suit  brought,  he  must  [lay  the  cost  of 
the  suit,  and  usury  which  is  paid  may  be  recovered  from  the  lender  or  for- 
bearer, though  paid  to  the  asslgne;  but  the  statute  does  not  make  the  surety 
liable  where  he  has  paid  the  debt  for  his  principal  and  the  principal  after- 
wards reimburses  him  in  the  amount  he  has  paid  out.  In  McCrae  v.  Gunters' 
Ex*or,  14  Ky.  Law  Rep. ,  6.  a  note  which  contained  usury  was  paid  by  the 
surety,  who  took  a  mortgage  from  the  principal  to  indemnify  him.  In  a  suit 
by  the  surety  to  foreclose  the  mortgage  it  was  pleaded  that  there  was  usury 
in  the  debt  which  the  surety  had  paid.  The  plea  was  held  bad,  although 
BMdebya  Junior  mortgagee  and  although  the  principal's  right  to  recover 
the  usury  from  the  creditor  wa»  barred  by  limitation.    The  court  said : 

"The  party  receiving  the  usury  is  alone  responsible,  but  the  endeavor 
li  to  make  third  parties  liable  for  the  reason,   doubtless,  that  time  bars  the 
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reoovery  ae  against  the  original  creditor. "    (Deatley  v.  Ralls.  3  Ky.  Law 
Rep..  886.) 

That  case  is  not  near  so  strong  for  the  surety  as  the  one  before  us,  for  here 
there  is  not  only  a  note,  but  an  agreed  Judgment  fixing  the  amount  of  the 
debtor's  liability  to  the  surety,  and  after  this,  for  the  first  time,  a  plea  oi 
usury  is  presented.  The  decision  rests  on  the  rule  universally  reoogoliwd* 
that  where  the  surety  pays  the  debt  without  notice  of  usury  in  it,  the  prin- 
cipal can  not  set  up  the  usury  as  a  defense  when  sued  by  the  surety  for  reim- 
bursement. (Ford  V.  Keith,  1  Mass.,  180;  9  Amer.  Dec,  4;  Thurston  v. 
Prentiss,  1  Mich.,  108;  Whitehead  v.  Peck,  1  Ga..  140;  James  v.  Joyner,  S 
Ga.,  663;  Jackson  v.  Jackson,  61  Vt.,  368.  81  Amer.  Rep.,  688;  Maples  v. 
Cox,  74  Ga.,  701;  Roe  v.  Kiser,  64  Amer.  St.,  288;  1  Brandt  on  Sureties,  sec- 
tion 216.) 

The  reason  for  the  rule  is  that  the  surety  pays  at  the  request  of  his  princi- 
pal, and  a  man  can  not  set  up  usury  against  one  who  pays  the  debt  at  hie 
request.  (Wendlebone  v.  Parks,  18  Iowa.  646;  Pathill  v.  Brown,  84  Ga.» 
888;  Pence  v.  Christman,  16  Ind.,  267.) 

In  this  case,  Adams  having,  so  far  as  appears,  no  notice  of  usury  Id  the 
notes  and  they  purporting  on  their  face  to  be  valid,  he  was  justified  in  pay- 
ing them,  and  his  payment  must  under  the  authorities  be  considered  as  made 
at  the  request  of  Mrs.  Blakeley,  and  she  can  not  set  up  usury  in  the  notea 
against  him. 

Adams  did  not  take  an  assignment  of  the  notes  and  sue  as  the  assignee  of 
the  original  creditors.  But  it  will  illustrate  the  question  to  see  how  he 
would  stand  it  he  had  sued  as  assignee  of  the  notes  in  the  first  action.  Nothlnit 
is  better  settled  in  Kentucky  than  that  if  Adams  had  brought  the  first 
action  as  assignee  of  the  notes  he  ouuld  not,  upon  the  facts  stated,  be  now 
met  with  the  plea  of  usury. 

In  Stone  v.  McConnell,  1  Duvall,  66,  a  guardian  assigned  to  his  ward  od 
arriving  of  age  a  note  which  contained  usury.  The  ward  took  a  new  note 
from  the  obligor,  and  when  suit  was  filed  on  this  note  be  pleaded  usury. 
The  court  held  that  the  execution  of  the  new  note  was  a  payment  of  the 
old  one,  and  that  the  assignee  was  not  contaminated  with  the  usurious  con- 
tract. This  case  followed  Breckinridge  v.  Churchill,  8  J.  J.  Marshall.  18, 
and  it  has  been  followed  in  a  number  of  cases  since.  Thus  in  Beal  v.  Bethel. 
8  Ky.  Law  Rep.,  807,  a  note  was  given  for  moonshine  whisky  and  waa 
assigned.  The  obligor  executed  a  new  note  to  the  assignee.  It  was  held 
that  the  new  note  was  valid.  This  was  followed  in  Lucas  ▼.  Ramaey.  11 
Ky.  Law  Rep.,  002;  Burks  v.  Cheek,  11  Ky.  Law  Rep.,  068,  and  in  other 
subsequent  cases,  such  as  Stpebenson  v.  Shirley,  22  Ky.  Law  Rep.,  1160. 

One  reason  given  for  the  rule  is  that  the  assignee  has  lost  his  recourse  on 
the  assignor,  and  as  he  has  been  Induced  to  do  this,  or  alter  his  position  for 
the  worse  by  the  act  of  the  obligor  in  giving  him  the  new  note,  the  latter 
will  not  be  allowed  to  set  up  an  infirmity  in  the  note  and  thus  throw  a 
loss  on  the  assignee  which  he  might  not  have  sustained  otherwise.  The  same 
principle  applies  here  for  Adams,  when  he  accepted  the  new  note  of  Mrs. 
Blakeley  and  waited  a  year  upon  her  promise  to  pay  the  debt,  according  to 
the  agreed  judgment,  lost  all  opportunity  to  reclaim  the  usury  he  had  paid 
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OD  Ibe  original  note,  and  If  the  plea  of  usury  is  now  sustained  against  him 
be  will  snfler  a  loss  witbout  remedy. 

None  of  the  cases  cited  in  the  opinion  are  in  point,  nor  has  any  case  in 
any  other  State  been  found  sustaining  the  conclusion  of  the  court.  The 
oases  cited  were  all  against  the  usurer  or  person  who  had  received  the  usury. 
The  case  of  Shirley  v.  Stephenson,  20  Ky.  Law  Rep.,  767,  was  again  before 
this  court  (23  Ky.  Law  Rep.,  1169),  and  it  appearing  that  the  assignee  had 
paid  value  for  the  notes,  it  was  held  the  usury  could  not  be  pleaded  against 
ber  after  a  renewal  of  the  notes  to  her.  The  court  is  certainly  driven  to  a  most 
anomalous  position  when  it  rests  its  decision  on  the  ground  that  an  inno-> 
cent  surety  who  has  paid  the  debt  of  his  principal  stands  in  a  less  favored 
position  than  an  assignee  who  has  shaved  the  note,  or  bought  it  at  a  dis- 
count; and  in  efleot  that  if  Mrs.  Blakeley  had  paid  Adams  at  the  maturity 
of  the  13,908.85  note,  she  might  within  a  year  have  sued  him  and  recovered 
tbe  usury  in  the  original  notes  which  he  had  paid.  The  consideration  of  the 
note  for  18,908.86  was  not  usurious.  It  represented  only  the  amount  Adama 
had  actually  paid  out  and  was  supported  by  the  loss  of  the  money  to  him, 
the  giving  of  time  on  the  debt  and  settlement  of  the  former  suit.  (Mann  v. 
Bank  of  Elkton,  104  Ey.,  852.) 

The  usury  statute  is  not  essentially  different  from  that  against  gaming. 
(Kentucky  Statutes,  section  1966. )  If  this  had  been  a  gaming  debt,  and 
Adams  as  surety  had  paid  the  note  and  had  then  sued  for  reimbursement 
and  obtained  a  judgment  for  the  money  he  had  paid  out  as  surety,  and  col- 
lected the  judgment,  would  anybody  suppose  that  he  could  be  sued  and 
made  liable  for  the  amount  so  collected,  although  he  was  in  good  faith 
throughout  the  transaction  and  only  was  his  friend's  surety  as  an  accommo- 
dation, without  knowing  the  real  consideration  of  the  note?  Tet  this  is  in 
effect  the  oase  we  have,  for  it  is  not  alleged  that  Adams  knew  of  any  In- 
firmity in  tbe  notes.  On  their  face  they  purported  to  be  for  a  valuable  con> 
iideration,  and  when  he  paid  the  debts,  as  he  innocently  did,  the  Blakeleya 
had  an  adequate  remedy  against  the  lenders  who  had  collected  the  usury,  at 
least  after  they  settled  with  Adams,  and  it  Is  their  own  fault,  and  not  his, 
if  they  have  sustained  any  loss.  There  is  nothing  in  the  record  to  Indicate 
that  there  was  anything  in  the  transaction  of  a  device  to  hide  the  usury  or 
to  protect  the  usuer  in  retaining  it,  and  the  sureties  should  not  suffer. 

I,  therefore,  dissent  from  the  opinion  of  the  court. 


LEWIS  V.  SHROPSHIRE,  TRUSTEE. 

(Filed  May  23,  1902-Not  to  be  reported.) 

Wills— A  testator  devised  his  entire  estate  to  his  wife  for  life,  and  directed 
that  at  her  death  it  be  equally  divided  between  bis  seven  children.  By  a 
sabaequent  clause  of  the  will  he  provided  as  follows:  "If  any  of  my  children 
•hoald  die  leaving  no  heir  or  heirs  of  their  body  begotten,  then  I  desire 
that  their  portion  of  my  estate  be  equally  divided  between  my  grandchildren. ' ' 
After  the  death  of  the  widow  a  division  of  the  estate  was  had,  and  twenty- 
five  acres  of  tbe  land  was  allotted  to  E..  one  of  his  children,  who  sold  it  to 
appMllee,  and  subsequently  died  having  had  no  children.  This  suit  was 
hrooght  to  recover  the  land  for  the  purpose  of  having  it  sold  and  the  proceed^ 


332  LEWIS  V.  SHBOPSHIBE,  TRUSTEE. 

dlatribnted  as  directed  under  the  last  olause  of  the  will  olted.  Held— That 
under  section  3342,  Kentucky  Statutes,  £.  received  a  fee  simple  title  to  the 
twenty-flve  acres  of  land  allotted  her.  The  will  gave  her  a  fee  simple  title 
•subject  to  be  defeated  only  in  the  event  of  her  death  prior  to  the  time  for 
the  division  of  same. 

Geo.  Denny  for  appellant. 

E.  L.  Hutchinson  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judf^e  Burnam. 

The  will  of  Edward  Darnaby  was  probated  in  the  Fayette  County  Court  on 
the  12th  of  July,  1852,  and  this  is  an  appeal  from  a  judgment  of  the  Fayette 
Circuit  Court  construing  the  second  and  last  clauses  of  the  will,  which  read 
•as  follows : 

••I  bequeath  to  my  beloved  wife,  Catherine  Darnaby,  the  whole  of  my 
estate,  both  real  and  personal,  during  her  natural  life,  and  at  her  death  to 
be  equally  divided  between  my  children,  Francis  Mary  Johnson,  Judith 
Ann  Bryant,  Lydia  Catherine  Elizabeth  Darnaby,  William  Henry  Darnaby, 
Caroline  Darnaby  and  Edward  Fabrioius  Darnaby,  and  should  any  of  my 
married,  or  any  of  my  single,  children  marry,  and  die  leaving  a  child  or 
•children,  then  I  desire  these,  my  grandchild  or  grandchildren,  as  the  case 
may  be,  to  have  a  child's  part  of  my  estate. 

"If  any  of  my  children  should  die  leaving  no  heir  or  heirs  of  their  body 
begotten,  then  I  desire  that  their  portion  of  my  estate  be  equally  divided 
between  my  surviving  children;  and  should  any  of  my  children  die  leaving 
heirs,  then  my  grandchildren  to  have  their  parents'  portion  cf  such  children 
dying  without  issue." 

The  widow  of  testator  died  many  years  ago,  and  his  land  was  divided 
among  his  seven  children  as  directed  by  the  will.  To  his  daughter.  Elizabeth 
Stevenson,  there  was  allotted  twenty-flve  acres  of  land,  which  she  sold  and 
conveyed  to  the  appellee,  James  H.  Shropshire,  in  trust  for  his  co-appellee, 
J.  K.  Shropshire.  She  subsequently  died  without  ever  having  given  birth 
to  a  child.  The  appellant,  E.  R.  Lewis,  one  of  the  grandchildren  of  Edward 
Darnaby,  instituted  this  suit  to  recover  the  twenty-flve  acres  from  her 
vendee,  and  asked  that  it  be  sold  and  the  proceeds  divided  in  accordance 
with  the  will  of  his  grandfather.  A  general  demurrer  was  Interposed  to  his 
petition,  which  was  sustained  by  the  circuit  judge  and  his  petition  dismissed, 
-and  we  are  asked  upon  this  appeal  to  reverse  that  judgment.  Section  8348 
of  the  Kentucky  Statutes,  which  has  been  a  part  of  the  law  of  this  State  for 
many  years,  provides : 

"Unless  a  diflFerent  purpose  appear  from  express  words  or  necessary  in- 
terence,  every  estate  in  land  created  by  deed  or  will,  without  words  of 
inheritance,  shall  be  deemed  a  fee  simple,  or  such  estate  as  the  grantor  or 
testator  has  power  to  dispose  of. '  * 

The  question  to  be  decided  is,  what  was  the  character  of  the  interest  which 
Slizabeth  Stephenson  took  in  the  estate  under  the  father's  will?  It  is  clear 
that  the  testator  intended  that  his  wife  should  enjoy  his  whole  estate  durlDR 
her  life,  and  that  at  her  death  bis  entire  estate  should  be  divided  equally 
among  bis  then  surviving  children  or  grandchildren  of  those  who  may  have 
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died  before  the  termlDatloo  of  the  life  estate  devised  to  bis  wife.  We  are, 
therefore,  of  tbe  opinioo  tbat  eacb  of  bis  ohildren  took  a  Tested  remaiDder' 
Id  tbe  land  wbich  may  be  defeated  by  tbeir  deatb  witbout  obildreD  before 
tbe  time  fixed  In  tbe  will  wbeo  tbe  devise  sbould  take  effect.  Tbis  interest 
is  sometimes  called  a  defeasible  fee.  As  Elizabetb  Stepbenson  survived  ber 
motber,  ber  Interest  in  tbe  land  ripened  into  a  fee  simple.  Tbis  exact  ques- 
tion bas  been  frequently  before  tbis  court.  In  Birney  v.  Richardson  and 
Ford,  36  Ey.,  424,  tbe  language  of  tbe  will  construed  is  as  follows: 

"I  lend  to  my  beloved  wife,  Mary  Rlobardson,  all  my  estate,  botb  real  and 
pnsonal,  during  ber  widowbood,  and  if  sbe  marries,  at  ber  marriage,  for 
my  wbole  estate,  as  above  mentioned,  to  be  taken  out  of  ber  bands  by  my 
eiecutors,  bereafter  mentioned,  and  equally  divided  among  my  ohlK 
drt*n.  *  *  *  If  any  or  eitber  of  tbe  above-mentioned  ohildren  sbould  die 
without  lawful  heirs  begotten  of  their  body,  then  his  or  ber  part  of  the 
estate  to  be  equally  divided  among  my  surviving  children." 
Tbe  opinion  delivered  by  Chief  Justice  Robertson  is  in  these  words : 
"Tbe  testator  directed  and  seems  to  contemplate  but  one  division,  and  that 
was  at  the  marriage  of  bis  widow.  In  directing  bis  executors  in  tbat  event 
to  take  tbe  wbole  of  bis  estate  and  divide  it  equally  among  his  five  children, 
be  added,  in  effect,  tbat  if  any  of  them  sbould  in  tbe  meantime  have  died 
without  issue,  tbe  division  sbould  be  made  among  the  others,  that  is,  the 
division  directed  to  be  made  upon  tbe  marriage  of  his  widow,  for  after  such 
division  he  directed  no  other  distribution. 

"Tbe  'dying  without  Issue'  seems  to  have  been  intended  not  as  a  qualifica> 
tlon  of  the  right  of  each  legatee  after  actual  distribution  among  them,  biit 
as  an  explanation  merely  as  to  tbe  mode  of  division,  and  a  restriction  upon 
tbe  preceding  and  ligatory  sentence  as  to  the  persons  who  should  be  entitled 
to  participate  in  tbe  division  directed  to  be  made  on  tbe  widow's  marriage; 
iD  other  words,  the  dying  without  issue  was  to  affect  that  division,  but  not 
tbe  right  of  the  legatees  after  dlstibution  according  to  the  will." 

Id  tbat  case  tbe  simple,  unexplained  words  "dying  without  issue"  were 
coDstrned  as  meaning  the  death  of  tbe  legatee  after  that  of  the  testator,  and 
before  the  time  fixed  for  distribution,  and  the  distinguished  writer  supports 
his  construction  by  references  to  a  large  number  of  authorities  quoted  in  the 
oplnidn.  And  it  has  since  been  followed  by  this  court  in  numerous  cases. 
(Poolv.  Benoing,  9B.M.,  633;  Trakton  v.  Woodson,  84  Ky.,  206;  Duncan 
V.  Kennedy,  72  Ky..  582;  Furgerson  v.  Thompson,  87  Ky..  519;  Wills  v. 
Wills,  86  Ky.,  486;  Diokerson  v.  Ogden's  Executor,  89  Ky.,  162  Prewitt  v. 
Holland,  92  Ky.,  641;  Banks  v.  Ballard's  Assignee,  83  Ky.,  481;  Forsythe  v. 
Lansing's  Ex'or,  22Ky.  Law  Rep.,  1064;  Aultman  Co.  v.  Gibson's  Guardian, 
23  Ky.  Law  Rep.,  2296. 

Tbe  judgment  appealed  from  is  in  harmony  with  these  cases  and  our> 
construction  of  tbe  law,  and  is,  therefore,  affirmed. 
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WESTINGHOUSE    ELECTRIC   MANUFACTURING   CO.   v.  CITIZENS 
STREET  RAILWAY  CO.,  &c. 

(Filed  May  27,  1908— Not  to  be  reported. ) 

1.  Gontraots— Liens— Mortgages— R.  owned  the  entire  stock  in  appellee 
company,  and  desiring  to  electrify  the  road  made  a  contract  with  appellant 
to  furnish  the  necessary  machinery  and  appliances  and  do  all  work  neces- 
sary for  that  purpose  for  116.000,  to  be  paid  in  installments.  Under  the  terms 
of  the  contract  made  appellant  retained  the  title  to  all  the  machinery  and 
appliances,  with  the  right  to  take  possession  of  same  in  case  of  default  Id 
payment  of  any  installments  on  the  purchase  price.  In  older  to  raise  the 
money  R.  mortgaged  the  railway  plant  to  A.,  B.  and  C,  who,  under  his 
agreement  with  them,  became  stockholders  in  the  railway.  The  change  in 
the  railroad  cost  about  11,500  more  than  the  first  estimate,  for  which  appel- 
lant agreed  to  accept  the  obligations  of  the  company,  with  the  personal  in* 
dorsement  of  the  stockholders  in  the  proportion  to  their  holdings  of  stock. 
The  mortgage  debt  not  having  been  paid,  this  action  was  instituted  to  enforce 
the  collection  of  same,  and  the  porperty  sold  for  only  enough  to  satisfy  the 
mortgage  debt.  Appellant  now  asserts  its  claim  to  the  machinery  under  its 
contract.  Held— That  the  mortgage  created  the  superior  claim  on  the  xna- 
cbinery,  as  the  credit  was  given  to  apppellee  on  the  faith  of  tho  machinery, 
and  the  mortgage  creating  a  lien  on  same  was  recorded  six  weeks  before  the 
arrival  of  the  machinery,  and  the  mortgagees  had  no  knowledge  of  the  claim 
embraced  in  the  contract.  The  law  is  well  settled  that  property  added  to 
the  plant  of  a  street  railroad,  and  which  becomes  an  essential  and  integral 
part  of  its  road,  passes  under  a  mortgage  previously  executed  and  recorded 
covering  its  entire  property  and  road  constructed,  and  to  be  constructed, 
although  furnished  under  a  contract  by  which  the  title  was  to  remain  in  the 
seller  until  payment  made. 

3.  Waiver  of  lien— Acceptance  of  the  notes  of  the  appellee  company  endorsed 
by  the  respective  stockholders  of  the  company  was  a  waiver  of  any  rights 
appellant  may  have  had  under  its  contract  of  sale. 

Campbell  &  Campbell  for  appellant. 

Bloom  field  &  Crice  and  Greer  &  Reed  for  appellees. 

Appeal  from  McCraoken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

All  of  the  stock  of  the  Citizens  Street  Railway  Company  of  Paduoab  was 
owned  by  R.  Roland.  On  the  24th  of  June,  1802,  he  notified  the  Westing- 
bouse  Electrical  Co.,  of  Pittsburg,  Penn..  that  he  wanted  to  electrify  bis 
road,  and  requested  information  from  them  as  to  the  cost  and  probable  time 
It  would  require  to  make  the  change.  In  response  to  this  communication 
they  sent  E.  W.  T.  Gray,  one  of  their  salesmen,  to  Paduoab  to  confer  with 
Roland  as  to  the  change.  Opon  his  arrival  in  Paducah,  at  Roland's  request^ 
he  made  an  estimate  for  him  of  the  probable  cost  of  the  proposed  change  In 
the  railroad,  which  he  said  would  not  exceed  116,000.  Roland  at  the  time 
told  Gray  that  he  did  not  have  the  money  to  make  the  change,  but  that  be 
expected  the  necessary  funds  would  be  furnished  by  Messrs.  Leech,  Palmer 
and  Gardner,  and  at  Roland's  request  he  went  with  him  to  see  these  parties, 
and  made  to  them  the  same  es  mate  as  to  the  probable  cost  of  the  change. 
In  this  estimate  the  Westinghouse  Co.  were  to  supply  the  electrical  appli- 
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ances  needed  in  the  transfer,  which  were  to  cost  14,600.  No  agreement, 
botrever.  was  arrived  at  on  this  trip,  but  Gray  left  with  the  understand  inn 
with  Roland  that  it  he  succeeded  in  making  arrangements  for  the  816,000 
that  he  would  accept  his  proposition  for  the  electrical  appliances.  On  July 
7[b,  thereafter,  Roland  telegraphed  Gray  that  everything  was  all  right,  and 
that  he  bad  accepted  his  proposition,  and  on  the  13th  of  July,  Roland  for- 
warded to  the  appellant  company  at  Pittsburg  the  contract  which  had  been 
made  with  Gray,  sifzned  by  him  as  president  of  the  railway  company,  and 
notified  them  that  he  would  want  the  goods  not  later  than  the  20th  of 
Angust.    This  contract  contained  the  following  provision  : 

"The  title  and  ownership  of  the  property  called  for  and  furnished  under 
the  terms  of  this  contract  shall  remain  in  the  company  until  the  full  and 
final  payment  therefor  shall  have  been  made  by  the  purchaser  according  to 
tHh  terms  agreed  upon,  and  until  notes,  if  any,  shall  have  matured  and  been 
«ft tied  in  full.  In  case  of  default  in  any  of  the  payments  above  provided, 
the  company  may  possess  itself  of  the  above-mentioned  property  wherever 
f-jund,  and  shall  not  be  liable  in  any  action  of  law  on  the  part  of  said  pun- 
ch iser  for  such  reclamation  of  its  property,  nor  for  the  repayment  of  any 
lunney  or  moneys  which  may  have  been  paid  by  said  purchaser  in  part  pay. 
npnt  for  said  installation  and  equipment." 

The  contract  provided  that  11,500  was  to  be  paid  in  casb,  SI, 500  in  thirty 
dijs  and  the  balance  in  sixty  days.  This  contract  was  approved  by  the  vice- 
president  of  appellant's  company  on  the  18th  of  July,  1898,  at  Pittsburg,  Pa., 
and  the  apparatus  called  for  in  the  contract  duly  furnished  thereunder.  The 
firat  and  second  installments  of  the  purchase  price  were  paid.  This  litigation 
is  over  the  third  Installment  of  $1,600.  In  July  16,  1892,  Gardner,  Leech  and 
Palmer  loaned  to  the  Gitixens  Street  Railway  Co.  115,000,  which  was  to  be  used 
io  paying  the  expense  of  electrifying  the  road.  They  took  the  notes  of  the 
conapany  therefor  due  one  year  after  date,  and  simultaneously  with  the 
making  of  the  loan  Roland  executed  a  mortgage  on  all  the  property  of  the 
railway  company,  which  included  the  electrical  machinery  contracted  for 
wikh  the  Westinghouse  Co.  This  mortgage  was  by  mistake  signed  by  Ro- 
land Individually.  Subsequently,  on  the  1st  day  of  October.  1803,  after  all 
the  machinery  had  arrived,  a  second  mortgage  was  drawn  up  exactly  like 
the  first,  which  was  signed  by  Roland  as  president  of  the  railway  company. 
Id  ooDsideration  of  the  money  advanced  by  Gardner,  Palmer  and  Leech,  in 
addition  to  the  mortgage,  Roland  gave  to  each  of  them  one- twelfth  of  the 
capital  stock  of  the  new  corporation ;  and  it  was  further  agreed  that  they 
were  all  to  become  oflSoers  of  the  new  company. 

it  turned  out  that  the  cost  of  electrifying  the  railroad  exceeded  the  estimate 
at  fl6,000  made  by  Gray,  and  the  railway  company  had  no  money  with  which 
to  pay  the  last  installment  due  appellant  for  the  appliances  furnished  by  them. 
Subsequently  appellant  agreed  to  accept  in  satisfaction  of  their  claim  four 
notes  signed  by  the  railway  company,  endorsed  by  each  of  the  stockholders 
individually,  the  amount  of  these  notes  being  in  proportion  to  the  hold- 
logs  of  each  stockholder.  The  notes  of  Palmer,  Leech  and  Gardner  being  for 
flS5  each,  and  the  oneeBdorsed  by  Roland  for  $1,125.  The  three  smaller  notes 
were  paid  at  maturity,  but  the  one  indorsed  by  Roland  was  not  paid.  The 
railway  company  were  unable  to  meet  the  mortgage  debt  due  to  Gardner, 
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Leech  and  Palmer,  wbloh  matured  on  the  15tb  of  July,  1898.  On  the  16th  of 
March,  1894,  they  brought  «nlt  to  enforce  theSr  moitgage  lien,  and  on  the84tb 
of  March  thereafter  appellant  brought  its  action  against  the  railway  oom- 
pany  and  the  other  appellees,  seeking  to  recover  the  machinery  furnished  by 
them  under  the  terms  of  their  contract.  These  actions  were  consolidated  and 
transferred  to  equity,  and  upon  final  submission  it  was  adjudged  that  the 
mortgage  lien  of  Palmer,  Leech  and  Gardner  was  superior  to  the  claim  of  the 
Westinghouse  Co.,  and  a  decree  entered  for  a  sale  of  the  road.  It  only 
brought  a. sum  sufficient  to  pay  the  mortgage  debt,  and  to  reverse  that  judg- 
ment this  appeal  is  prosecuted.  Roland  testifies  that  he  never  informed 
either  Gardner,  Leech  or  Palmer  of  the  stipulation  in  the  contract  that  the 
appellant  company  was  to  retain  the  title  to  the  appliances  furnished  by 
them  until  they  were  paid  for,  and  Gardner  testifies  that  he  never  knew  cr 
heard  of  this  provision  of  the  contract  until  several  years  after  ita 
execution;  that  be  had  had  no  active  connection  with  the  railway  company 
until  after  the  time  of  its  completion.  And  both  Roland  and  Gardner 
testify  that  Gray  was  notified  that  a  mortgage  was  to  be  executed 
on  the  corpus  of  the  road  to  secure  the  money  advanced  by  ap> 
pellee.  Gray  denies  this,  however.  But  the  fact  still  remains  that  the 
mortgage,  which  specifically  embraced  the  appliances  to  be  furnished  by  ap- 
pellant was  on  record  in  the  proper  ofi3ce  for  some  six  weeks  before  it  actu- 
ally  arrived. 

Whilst  the  contract  relied  on  by  appellant  was  not  recorded  at  all,, 
section  496  of  the  Kentucky  Statutes  provides  that  "no  deed  or  deed  of  trust 
or  mortgage  conveying  a  legal  or  equitable  title  to  real  or  personal 
estate  shall  be  valid  against  a  purchaser  for  a  valuable  consideration 
without  notice  thereof,  or  against  creditors,  until  such  deeds  shall  he- 
acknowledged  and  proven  according  to  law  and  lodged  for  record.'' 

And  this  court  has  ujiiformly  held  that  a  pocket  mortgage  is  Inferior  to^ 
the  lien  acquired  by  mortgagee,  who  have  given  credit  on  the  faith  of  the 
property  without  notice  of  such  liens.    This  question   has  been   very  fully  * 
considered  in  Wicks  v.  McGonnell,  20  Kj.  Law  Rep.,  84,  where  all  the  pre- 
vious cases  are  cited  and  discussed.    In  that  case  the  court  said : 

"While  we  desire  to  adhere  strictly  to  the  decision  and  leasonlng  of  the 
court  in  the  Baldwin  case,  we  are  not  inclined  to  push  the  doctrine  furtht^ir 
than  we  are  required  by  the  language  of  that  opinion  in  support  of  secret 
liens  as  against  creditors  whose  debts  were  created,  or  may  reasonably  be 
supposed  to  have  been  created,  upon  the  faith  of  the  property  being,  so  far  as 
they  could  by  any  possibility  discover,  unincumbered.  If  this  be  not  the 
construction,  then  the  language  of  the  statute,  'or  against  creditors,'  is  en- 
tirely nugatory." 

And  the  last  clause  of  that  opinion  is  in  these  words : 

"On  the  one  hand  the  unrecorded  lien  is  upheld  as  against  creditors  who 
can  not  be  presumed  to  have  given  credit  upon  the  faith  of  the  property  held 
in  lien.  On  the  other  hand,  creditors  who  may  be  presumed  on  such  faith 
to  have  given  credit  are  protected  as  against  the  secret  lien  in  the  rights 
which  they  secure  by  their  diligence." 

The  mortgage  in  this  case  shows  conclusively  that  the  appellees  relied  upon. 
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tlM  IdeDtioal  property  Bought  to  be  recovered  by  appellant  when  they  ad- 
Tuioed  their  money. 

When  appellant  accepted  the  notes  endorsed  by  the  respective  stockholders 
of  the  company  they  waived  any  rights  which  they  may  have  had  under 
their  contract  of  sale.  (Gains  v.  Casey,  78  Ky.,  90;  Dncker  v.  Gray,  20  Ky.^ 
161)  Besides,  the  law  is  well  settled  that  property  added  to  the  plant  of  a 
itreet  railroad,  and  which  becomes  an  essential  and  integral  part  of  its  road, 
passes  under  a  mortgage  previously  executed  and  recorded  covering  its  entire 
property  and  road  constructed,  and  to  be  constructed,  althouah  furnished 
nnder  a  contract  by  which  the  title  was  to  remain  in  the  seller  until  pay- 
ment made.  (Porter  v.  Steel  Co.,  122  U.  S..  288:  Phcenix  Iron  Co.  v. 
New  York  Security  and  Trust  Co.,  88  Fed.  Rep.,  769.) 

We,  therefore,  conclude  that  there  was  no  error  in  adjudging  appellees  a 
prior  lien  on  the  machinery  furnished  by  appellants  under  their  contract. 

Judgment  aflSrmed. 

Whole  court  sitting. 


McKINNEY  V.  THOMSON. 

(Filed  May  27,  1902-Not  to  be  reported.) 

PasBway— Appeals— Final  order— Appellee  claims  the  right  to  a  passway 
■cross  the  lands  of  appellant,  and  in  this  action  seeks  to  compel  appellant 
to  remove  a  barbed-wire  fence  along  it.  The  answer  denies  that  appellee  is 
entitled  to  the  passway  of  the  width  claimed  by  appellee,  and  asks  that 
appellee  be  compelled  to  keep  it  in  order.  Pending  the  preparation  of  the 
oase  the  court  made  an  order  for  a  survey  of  the  passway  and  an  order  for 
the  removal  of  the  barbed  wire  fence  pending  the  litigation.  From  this  last 
order  appellant  prosecutes  an  appeal.  Held— That  the  appeal  should  be  dis- 
xaiased  as  the  order  removing  the  barbed  wire  fence  pending  the  litigation  la 
Dot  a  final  order. 

Montgomery  &  Lee  for  appellant. 

James  B.  Finnell  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

We  must  determine  the  question  as  to  whether  the  order  from  which  the 
appeal  is  prosecuted  is  a  final  one.  Thomson  claims  that  he  has  a  passway 
from  bis  land  which  runs  over  that  of  McKinney  to  a  public  road;  that 
McKlnney  is  interfering  with  his  enjoyment  of  the  passway  by  the  erection 
of  a  barbed  wire  fence  in  and  along  it.  Thomson  brought  this  action  against 
McKinney  to  have  it  removed.  The  answer  admits  appellee's  right  to  a 
passway,  but  denies  that  it  Is  of  the  width  claimed  by  him,  or  that  he  is 
entitled  to  have  the  barbed  wire  fence  removed.  Appellant  prayed  that  the 
appellee  be  compelled  to  erect  a  fence  along  the  passway  to  protect  his  crops, 
and  he  be  required  to  work  the  passway  and  keep  it  In  good  order.  The  case 
was  prepared  and  submitted  for  trial.  The  court,  after  an  examination  of  the 
record,  set  aside  the  order  of  submission,  and  ordered  that  the  barbed  wire 
fence  be  removed  during  the  pendency  of  the  action,  and  further  ordered 

vol.  24—22 
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that  the  master  oommissiooer  of  the  court  go  upon  the  passwaj  with  the 
county  surveyor,  and  have  hlni  make  a  map  and  profile  of  the  passway,  and 
taku  proof  upon  the  question  as  to  the  amount  of  labor  and  cost,  if  any,  neces- 
sary to  put  the  passway  in  good  tavelin^  condition,  and  make  a  report  upon 
the  questions  referred  to  him. 

It  is  only  from  final  orders  that  appeals  can  be  prosecuted.  The  purpose 
of  the  action  is  to  have  appellant  remove  a  barbed  wire  fence  along  the  pass- 
way  and  to  prevent  the  erection  of  another.  The  order  appealed  from  re- 
quires the  fence  to  be  removed  pending  the  action.  This  order  does  not  put 
it  beyond  the  power  of  the  court  to  finally  adjudge  that  the  fence  shall  be 
restored,  and  remain  there  permanently.  It  does  not  divest  the  appellant  of 
the  right  to  so  maintain  it.  The  court  may  have  erred,  and  which  may  re- 
sult in  the  inconvenience  of  the  appellant,  still  the  court  may  finally  deoide 
the  case  just  as  desired  by  him.  Frequently  interlooutoy  orders  are  erroneous 
■and  operate  to  the  prejudice  of  a  party,  yet  no  appeal  will  lie  until  a  final 
order  has  been  entered. 

A  final  judgment  is  one  that  either  terminates  the  action  itself  or  decides 
some  matter  litigated  by  the  parties,  or  operates  to  divest  some  right  in  such 
manner  as  to  put  it  out  of  the  power  of  the  court  making  the  order,  after 
the  expiration  of  the  time,  to  place  the  parties  in  their  original  condition. 
(Helm,  &c.  V.  Short,  &c.,  7  Bush,  624;  Turner  v.  Browder,  &c.,  18  B.  M., 
886;  Winn  v.  Carter  Dry  Goods  Co.,  19  Ky.  Law  Rep.,  1420.) 

The  appeal  is  dismissed. 


PEDIGO'S  ADM'R  v.  LOUISVILLE  &  NASHVILLE  B.  R.  CO. 

(Filed  May  27.  1003— Not  to  be  reported.) 

Railroads— Contributory  negligence— In  this  action  appellant  is  not  en- 
titled to  recover  damages  for  the  loss  of  life  of  his  intestate  by  reason  of  his 
being  thrown  under  a  freight  train  on  appellee's  road  while  trying  to  oontrol 
a  horse  that  became  frightened.  Held— That  the  court  properly  gave  a  per- 
emptory instruction  to  find  for  defendant  as  the  injury  was  evidently  oaused 
by  the  carelessness  of  the  deceased,  and  no  care  on  the  part  of  appellee's  ser- 
Tants  could  have  prevented  the  injury. 

S.  M.  Peyton  for  appellant. 

Edward  W.  Bines  and  James  A.  Mitchell  for  appellee.. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

As  a  freight  train  going  north,  consisting  of  more  than  forty  oars,  was  pass- 
ing through  the  village  of  Rowletts,  over  appellee's  track,  it  collided  with 
Thomas  Pedigo,  inflicting  injuries  from  which  he  immediately  died.  This 
action  was  Instituted  by  his  personal  representative  to  recover  damages  for 
the  destruction  of  intest-ate's  life.  At  the  conclusion  of  plaintiff's  testimony 
the  court  gave  peremptory  instructions  to  the  jury  to  return  a  verdict  for 
the  defendani,  which  was  accordingly  done. 

Kowletts  is  a  small  village,  containing  two  dry  goods  stores,  two  drug 
storeR,  postolTice,  hotel ,  blacksmith  shop  and  some  residences,  the  number 
not  apiiearing.    There  is  a  county  road,  sometimes  called  a  street,   running 
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«0RMB  the  railroad  track.  It  pasaes  between  Leaoh'a  store  and  Ix)che*8  store, 
«a€h  of  \fblob  front  on  tbe  railroad  rigbt  of  way.  From  a  parallel  line  ran* 
olng  fr>>m  tbe  front  of  Loobe*s  to  a  point  in  front  of  l4eaob'8  store  it  ii 
«boat  tiiirty  feet  to  the  railroad  traok.  Some  minutes,  tbe  exact  time  not 
appearing,  before  tbe  freight  train  arrived*  Pedigo  brought  bis  horse  and 
boggj  from  tbe  east  side  of  tbe  track  over  the  crossing  made  at  tbe  interseo- 
tion  of  tbe  railroad  and  tbe  county  road  and  stopped  them  so  that  the  rear 
vbeels  of  tbe  buggy  rested  near  the  parallel  line  referred  to  as  running  from 
Locbe's  to  Leech's  store.  Tbe  horse's  bead  Was  turned  westwardly.  Pedigo 
left  is  in  charge  of  some  one,  and  went  to  some  place  in  the  village.  Juit 
when  he  returned  and  took  charge  of  the  horse  It  does  not  appear.  Aftez 
tbe  train  had  partially  passed  he  was  discovered  standing  on  the  ground, 
south  of  tbe  horse  and  buggy,  holding  tbe  buggy  lines.  As  to  how  the  ao« 
isldeDt  happened  is  best  told  by  witness,  Curtis  Leech.  He  said:  "My  atten* 
tioD  was  first  called  by  a  fellow  by  tbe  name  of  Brewer,  who  was  standing 
therp.  He  said,  'that  horse  is  going  to  ruu  away,'  and  I  commenced  looking 
«nd  I  didn't  see  any  horse,  and  be  said  'it  is  Mr.  Pedigo 's  horse  out  here  on 
tbe  road,'  and  about  that  time  I  got  around  where  I  could  look  around  and 
«ee  out.  I  bad  to  move  a  little,  and  when  I  looked  out  tbe  horse  was  stand- 
ing  there,  sorter  trembling  like  a  horse  would  when  soared,  I  guess  a  half 
miuQte  or  something  like  that,  and  Mr.  Pedigo  raised  bis  lines  up  some  way, 
I  doo'c  know  whether  he  had  tbem  in  one  or  both  bands.  Ha  slapped  the 
horse  with  tbe  lines  and  the  horse  ran  forward,  or  jumped  forward,  and  be 
kept  pulling  on  the  lines  and  tbe  horse  kept  backing  nearly  to  where  he  wai 
standing,  and  he  just  kept  pulling,  and  it  looked  like  to  me,  the  way  I 
imagine,  be  thought  he  bad  bold  of  the  reins,  and  the  lines  was  through  tbe 
saddle  of  tbe  harness,  and  the  more  be  pulled  on  tbe  reins  the  more  be  pulled 
the  horse  back,  rather  than  forward,  and  he  backed  back  and  came  in  contact 
with  tbe  car,  and  that  throw  the  horse  sorter  south  and  threw  Mr.  Pedigo  off 
-of  bis  feet,  and  he  regained  himself  and  commenced  pulling  back  on  tbe  linei 
like  again,  and  when  he  pulled  him  the  second  time  it  threw  him  around, 
and  when  it  threw  him  around  the  second  time  the  horse's  head  was  thrown 
to  the  side  of  the  oar  and  Mr.  Pedigo  was  thrown  against  the  car;  threw  him 
Id  between  tbe  horse  and  car,  and  as  tbe  truck  came  along  it  caught  him  and 
threw  him  over  and  he  fell  across  tbe  track  and  was  killed.  Some  way,  I 
•can't  say  exactly,  it  struck  him  across  the  face,  or  something  like  that;  that 
is  th«i  way  I  saw  it." 

At  the  time  be  was  struck  by  the  train  a  greater  part  of  it  had  passed  over 
the  crusslng.  It  appears  from  tbe  testimony  that  while  tbe  train  was  past- 
log  tbe  horse  stood  ''trembling,"  as  if  frightened,  whereupon  Pedigo  at« 
tempts  to  start  him  forward  by  slapping  him  with  the  lines;  be  jumped 
forward,  and  the  deceased  restrained  him  when  he  began  to  back.  The  de 
ceaseil  continted  to  pull  him,  and  tbe  horse  continued  to  back  until  tbe 
bnggr  was  struck,  which  was  thrown  to  the  north,  the  horse's  head  south 
to  tbe  side  of  tbe  oar,  and  tbe  deceased  against  tbe  side  ol  the  oar,  when  he 
was  c^iuffbt  by  a  truck  and  thrown  across  the  track  and  killed.  There  was 
no  testimony  offered  by  tbe  plaiotlff  which  tended  to  show  that  the  aooident 
happened  io  a  way  other  than  that  described  by  Leech.  On  the  contrary, 
the  otLer  testimony  tends  to  support  his  statements  as  to  the  circumstances 


340  MOBBISON  V.  MOBBISON'S  assignee,  AC. 

attendiog  the  aooident.  The  evldeoce  shows  that  (he  deceased  did  Dot  thlDk- 
bls  hone  was  mnoh  frightened  at  the  oars  or  he  would  have  taken  hold  or 
the  bridle  and  stood  at  his  head.  If  he  did  think  he  was  frightened,  it  wa» 
the  ezeroise  of  a  bad  judgment  to  have  tried  to  control  the  horse  in  the  man* 
ner  in  whioh  he  did.  He  voluntarily  placed  himself  in  the  position  where- 
he  was  brought  in  collision  with  the  cars  without  the  slightest  fault  on  the 
part  of  those  in  charge  of  the  train.  Those  in  charge  of  the  train  were  no^ 
more  responsible  than  they  would  have  been  if  the  deceased  bad  voluntarily 
walked  against  the  truck  and  been  thrown  upon  the  track.  If  the  engineer- 
had  discovered,  as  the  engine  passed,  that  the  horse  was  **tremblinfc" 
through  fright,  he  would  have  had  no  reason  for  believing  that  the  horse- 
would  run  away,  or  that  the  owner  would  be  placed  in  a  position  to  be- 
thrown  against  the  train.  If  the  engineer  had  discovered  that  the  horse  waa 
trembling  from  fright  he  could  not  have  stopped  the  train  so  as  to  have- 
relieved  the  horse  from  it.  After  the  engineer  had  passed  the  crossing.  It 
was  not  his  business  to  look  back  to  see  what  might  be  transpiring  in  the 
county  road.  It  is  said  that  the  train  was  running  thirty  or  thirty-five 
miles  an  hour,  and  that  it  was  negligence  in  those  in  charge  of  it  to  run  it 
at  that  speed.  It  is,  therefore,  urged  that  the  accident  would  not  have  hap- 
pened except  that  the  train  was  running  at  that  rapid  rate  of  speed.  The 
rate  of  speed  of  the  train  had  nothing  to  do  with  the  conduct  of  the  horse 
nor  was  it  the  direct  or  remote  cause  of  the  deceased  being  placed  In  suob 
dose  proximity  to  the  train  that  he  was  struck  by  it.  We  conclude  that  tbe 
speed  of  the  train  bad  nothing  whatever  to  do  with  the  collision  which 
resulted  in  the  unfortunate  death  of  the  deceased,  but  that  it  resulted  from 
his  own  act.  We  are  unable  to  see  that  the  case  of  C.  &  O.  R.  R.  Go.  v 
Eeelin's  Adm'r,  22  Ky.  [Law  Rep.,  1942,  has  any  bearing  upon  this  caser 
The  court  in  that  case  follows  a  number  of  other  oases,  in  which  the  court 
held  that  it  is  the  duty  of  the  railroad  employes  to  keep  a  careful  lookout 
along  its  track  in  cities  or  towns  where  persons  are  likely  to  be  found  tress- 
passing thereon.  Although  the  agents  and  servants  of  defendant  failed  to 
keep  a  lookout  along  its  track,  that  failure  had  nothing  to  do  with  the  ap- 
pellee's neligence  in  coming  in  contact  with  the  train.  Had  the  aappellee'a 
agents  and  servants  discovered  him  after  he  placed  himself  in  a  perilous- 
position,  neither  they  nor  any  human  agency  could  have  saved  hiro.  Recog- 
nising the  rule  to  be  that  when  a  state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  upon  questions  as  to  whether  there  was  negligence  or  not, 
tbe  determination  of  the  matter  is  for  the  jury,  still  we  are  of  the  opinion 
that  the  court  properly  gave  the  jury  peremptory  instructions.  We  do  not 
think  that  reasonable  men  could  fairly  differ  on  the  question  in  this  case. 
The  judgment  is  affirmed. 


MORRISON  V.  MORRISON'S  ASSIGNEE.  &o. 

(Filed  May  27,  irK)2--Not  to  be  reported.) 

Married  women— Mortgages— Separate  estates— Trusts— Prior  to  the  passage 
of  the  Weisslnger  act  In  1894,  now  known  as  section  2127,  Kentucky  Statutes, 
appellant  bad  conveyed  to  her  as  her  separate  estate  a  tiaot  of  land  and  paid 
$4,000  cash  therefor,  and  for  the  remainder  of  the  purchase  money,  12,000,  exe. 
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imlBd  with  her  husband  her  notes  for  saine,  secured  by  a  lien  on  the  land. 
These  notes  were  not  paid  at  maturity,  but  when  they  amounted  to  |8,000 
she  obtained  a  loan  from  an  insurance  company  and  paid  off  same.  But 
in  order  to  obtain  said  loan  she  conveyed  the  land  to  her  husband  who,  with 
her,  executed  notes  and  mortKage  to  raise  said  sum  of  13,000.  In  1898  appel- 
lant united  with  her  husband  in  a  mortgage  to  M.  for  $5,128,  with  which  he 
paid  off  the  13,000  mortgage  and  the  residue  he  applied  to  the  payment  of  other 
debts  for  which  appellant  was  not  liable.  Her  husband  having  made  an 
assignment  for  the  benefit  of  his  creditors,  this  action  was  brought  to  deter- 
mine the  priority  of  liens  on  said  land.  Held— That  under  the  provisions  of 
4he  Bevised  Statutes  and  the  General  Statutes  a  married  woman  could  not 
mortgage  her  separate  estate  to  secure  the  debts  of  her  husband,  and  she 
•could  not,  therefore,  convey  it  to  her  husband  to  enable  him  to  do  so* 
Appellant's  husband  held  the  property,  after  the  conveyance  to  him,  in  trust 
far  his  wife,  and  same  was  subject  only  to  the  claim  of  $8,000  for  purchase 
money.  The  mortgage  to  M.  for  $6,123,  executed  after  the  passage  of  the 
Weissinger  act,  which  abolished  the  distinction  between  the  separate  and 
general  estate  of  married  women,  was  effective  to  secure  the  $8,000  as  well  as 
•other  debts,  aggregating  the  amount  of  the  mortgage,  but  said  land  can  not 
be  subjected  to  other  debts  of  the  husband. 

Hays  &  Wells  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee  Miller. 

Powers  &  Anderson  for  appellee,  Harsh,  assignee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

In  March,  1874,  the  appellant,  Mary  G.  Morrison,  purohased  from  M.  M« 
Hays  a  tract  containing  about  eighty  acres  of  land  near  Owensboro  in  con- 
sideration (if  $6,400,  of  which  $4,000  was  paid  in  cash  and  for  the  balance  two 
notes  were  executed  for  $1,200  each  by  Mary  G.  Morrison  and  her  husband, 
payable  in  one  and  two  years  respectively  from  date.  The  land  was  con- 
-veyed  to  Mary  G.  Morrison  as  separate  estate.  The  notes  were  not  paid  at 
maturity,  and  in  1877  aggregated  $8,000.  In  order  to  pay  them  the  appellant 
4ind  her  husband  borrowed  $8,000  from  the  Owensboro  Savings  Bank,  8ecur« 
ing  the  loan  by  a  mortgage  on  the  land.  The  loan  was  carried  by  the  bank 
until  May,  1888,  when  they  demanded  payment.  To  meet  this  demand .  ap« 
pellants  applied  to  the  Mutual  Life  Insurance  Company  of  Kentucky  for  a 
Joan  of  the  same  amount.  The  company  refused  to  make  the  loan  unlen 
Mrs.  Morrison  would  transfer  the  title  to  the  property  to  her  husband.  And 
in  compliance  with  this  requirement  the  appellant  and  her  husband,  on  the 
8th  of  March,  1888,  conveyed  the  land  to  W.  T.  Ellis  for  the  recited  consider- 
ation of  one  dollar,  and  that  he  would  convey  the  land  to  her  husbasdi 
which  he  did  on  the  same  day.  The  insurance  company  thereupon  loaned  to 
•J.  A.  Morrison  $8,000,  taking  his  note  therefor  and  a  mortgage,  in  which 
the  wife  united,  on  the  land  to  secure  its  payment.  After  carrying  this  loan 
for  about  ten  years  the  insurance  company  demanded  payment,  and  to  ae- 
•onre  the  money  to  pay  off  the  Indebtedness  to  the  insurance  company  tha 
Appellant,  on  the  19th  of  April,  1808,  borrowed  from  P.  A.  Miller  $6,128,  for 
which  she  execnted  her  note  due  three  years  after  date  with  interest  at  6  per 
4wnt.,  payable  aemi -annually.    This  note  was  also  signed  by  her  husbandi 
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and  waB  seouxed  by  a  mortgage  on  the  elgbty-aore  tract  of  land  above  re- 
ferred to.  Tbree  tbousund  dollars  of  this  loan  was  applied  to  the  debt  dne- 
tbe  insuranoe' company,  and  the  balance  was  need  by  the  appellee.  J.  A. 
Morrison,  with  knowledge  and  consent  of  bis  wife,  in  the  payment  of  other- 
debts  doe  by  bim  to  other  parties,  for  which  appellant  was  not  liable.  On 
the  98th  of  December,  18d0,  the  appellee,  J.  A.  Morrison,  having  become  in- 
debted to  divers  persons  for  money  which  he  was  unable  to  pay,  executed 
and  delivered  a  general  deed  of  assignment  of  all  of  his  property,  including 
the  real  estate  conveyed  to  him  by  bis  wife,  for  the  benefit  of  all  of  his  credi- 
tors to  the  appellee,  J.  H.  Harsh,  who  brought  this  suit  in  the  Davlesa. 
CiroQlt  Court  asking  that  the  creditors  of  his  assignor  be  required  to  set  up^ 
Ibeir  claims  therein,  and  for  a  sale  of  the  land  in  controversy  to  pay  them. 
Appellant  was  made  a  defendant  in  this  action,  and  filed  her  answer  setting 
out  the  facts  set  out  above,  and  claimed  the  land  as  her  separate  pruperty,. 
and  that  it  could  not  be  sold  to  satisfy  the  debts  of  her  husband  except  to 
the  extent  of  the  $8,000,  which  represented  the  balance  of  the  purchase  money 
thereon  borrowed  from  P.  A.  Miller.  The  appellee,  P.  A.  Miller,  filed  her 
answer  and  cross  petition,  setting  up  her  debt  and  mortgage.  To  which  ap> 
pellant  replied,  denying  her  right  to  subject  the  property  except  to  the  ex- 
tent of  the  18,000.  Upon  final  hearing  the  trial  court  rendered  a  judgment 
■objecting  the  land  in  controversy  to  the  payment  of  the  entire  mortgage 
debt  of  P.  A.  Miller,  and  also  claims  aggregating  t8,600  due  to  creditors  of 
her  husband,  for  which  she  was  in  nowise  bound.  From  this  judgment  Mrs. 
Morrison  appeals, 

Counsel  for  appellant  contends  that  the  transfer  of  the  title  of  the  land  iz^ 
oontroversy,  in  response  to  the  demand  of  the  insurance  company  in  1888,  waa 
Without  consideration  except  to  the  extent  of  the  $3,000  borrowed  to  pay  off 
the  existing  lien  for  purchase  money  against  the  land,  as  she  was  a  married 
Woman  and  held  the  property  as  her  separate  estate,  and  that  the  crcditora 
of  her  husband  are  not  entitled  to  subject  the  property  to  the  payment  of  their 
debts,  for  which  she  was  not  legally  bound.  Whilst  appellee  contends  that 
the  money  originally  paid  for  the  land  was  Mrs.  Morrison's  general  estate; 
and  that  as  she  herself  converted  it  into  separate  estate,  the  provision  of  the^ 
Gtoneral  Statutes  securiug  to  her  the  same  Interest  in  the  proceeds  as  in  the 
Mtfite  conveyed  does  not  apply.  This  contention  is  based  upon  the  case  of 
Christman  v.  Hahn.  10  Ky.  Law  Rep.,  870,  and  that  having  voluntarily- 
transferred  the  title  of  the  property  to  her  husband,  it  is  subject  to  the  de^ 
mands  of  his  creditors  created  after  the  conveyance  to  him. 

It  is  impossible  for  us  to  determine  from  the  record  whether  the  $4,000 
originally  paid  by  Mrs.  Morrison  was  her  separate  estate  or  general  estate. 
In  her  answer  and  cross  petition  she  alleges  that  the  money  was  her  property 
alone,  and  in  her  deposition  she  testifies  that  it  was  bequeathed  to  her  by 
an  uncle  in  New  York.  But,  in  our  view  of  this  cane,  this  question  ia 
wholly  immaterial.  Under  the  Revised  Statutes  a  married  woman  could  not 
alienate  either  her  separate,  real  or  personal  estate  except  where  it  was  a. 
gift,  when  she  could  do  so  with  the  consent  of  the  donor  or  his  personal 
Mpresentatlve.    The  statute  provided  : 

**Such  estates,  heretofore  created,  shall  not  be  sold  or  encumbered  but  by^ 
order  of  a  court  of  equity,  and  only  for  the  purpose  of  exchange  knd  rein- 
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TMtment  for  the  same  ase  as  that  of  the  original  oonveyanoe  or  devise,  and 
tiieooDrt  shall  see  that  the  excbange'and  reinYestment  is  properly  made." 
(Beriied  Statutes  volame  3.  page  28,  ohaptei  47,  article  4,  deotion  17. ) 

This  proTlsioD  of  the  Revised  Statutes  was  changed  by  the  general  assembly 
in  1868  so  as  to  read  as  follows:  "Separate  estates  and  trust  estates  conveyed 
or  devised  to  a  married  woman  may  be  sold  and  conveyed  in  the  same  man- 
ner as  if  snoh  estates  had  been  conveyed  or  devised  absolutely,  if  there  be 
nothing  in  the  deed  or  will  under  which  they  are  held  forbidding  same, 
and  if  the  husband  or  trustee,  if  there  be  one,  unite  with  the  wife  in  the 
oonveyance.  But  her  interest  shall  be  the  same  in  the  proceeds  as  it  was  in 
the  estate." 

The  reason  for  this  change  in  the  statute  is  clearly  stated  in  Baird  v. 
Bmning,  84  Ky.,  645,  as  follows:  "The  restriction  contained  in  this  statute 
operated  in  a  great  measure,  in  many  instances,  to  deprive  the  married 
woman  of  the  substantial  enjoyment  of  the  property  dedicated  to  her  sole 
and  separate  use.  The  mode  of  sale  was  cumbersome.  And  the  require- 
ment that  in  all  oases  an  exchange  or  freinvestment  should  be  made  under 
the  supervision  of  the  chancellor  became,  to  a  great  extent  merely  arbitrary, 
and  inconsistent  with  the  best  interest  of  the  cestui  que  use.  And  in  addi- 
tion to  the  objections  above,  the  legal  costs,  attorney's  fees  and  delays  inci- 
dent to  a  proceeding  to  sell  becoms  burdensome,  and  were  the  unreasonable 
results  of  an  extreme  notion  embodied  in  that  statute,  that  the  foil  enjoy- 
ment of  the  use  had  better  be  curtailed  than  to  leave  the  alienation  and 
management  of  the  wife's  separate  estate  subject  to  her  binding  power  and 
unrestrained  influence  of  her  husband.  And  for  the  purpose  of  facilitating 
alienation,  security  against  the  husband's  Imprudence  or  selfishness,  and 
to  enable  the  wife  to  enjoy  her  separate  estate,  which  is  generally,  if  not  in 
every  case,  created  for  her  maintenance  and  comfort,  the  statute  first  named 
was  abrogated,  and  in  lieu  thereof  the  section  of  the  General  Statutes  was 
Adopted. " 

The  purpose  of  the  change  in  the  statute  was  to  facilitate  the  transfer  of 
the  separate  estate,  but  was  not  intended  to  change  its  character.  Both 
under  the  Revised  Statutes  and  the  General  Statutes  the  law  was  well  settled 
that  a  married  woman  could  not  mortgage  her  separate  estate  to  secure 
the  debt  of  her  husband  for  the  reason  that  her  separate  estate  continuing 
in  the  proceeds  of  a  sale  or  mortgage,  and  to  permit  her  to  mortgage  it  for  the 
debt  of  another,  would  defeat  the  intention  of  tbe  statute.  (Stewart  v.  Wilder, 
S6Ky..  47;  Hanly  v.  Downing,  61  Ky.,  86;  Merchants  and  Mechanics  Build- 
ing and  Loan  Association  v.  Jarvis,  92  Ky.,  566;  Hirsbman  v.  Brashears,  7& 
Ky.,  868;  Maget  v.  Mercantile  Trust  Company,  81  Ky.,  139.)  As  she  could 
not  mortgage  her  real  estate,  we  thin  Is  it  necessarily  follows  that  she  could 
not  convey  it  to  her  husband  for  tbe  express  purpose  of  enabling  hlro  to  do  so. 

Appellant's  husband,  therefore,  held  the  property  after  the  conveyance  to 
him  in  trust  for  his  wife,  subject  to  the  claim  of  the  insurance  company  for 
money  advanced  to  pay  off  the  vendor's  lien.  We  are,  therefore,  of  tbe  opin. 
ion  that  this  property  could  not  be  subjected  to  tbe  claims  of  creditors  of  J. 
A.  Morrison,  for  which  appellant  was  in  nowise  bound.  The  deed  of  Mrs. 
P.  A.  Miller,  however,  stands  upon  a  different  footing. 

Tbe  act  of  March  15,  1894,  which  is  article  8,  chapter  56  of  the  Kentucky 
Statutes,  abolished   the  distinction  which  previously  existed  between  the 


344  MASON  y.   BTAB8. 

fleparate  and  gpoeral  estate  of  married  womeD,  and  In  effect  made  all  of  ber 
'  property  separate  estate,  and  ffave  ber  the  right  to  pledge  the  same  for  the 
debt,  defauU  or  misdoing  of  another,  inolnding  ber  husband,  if  snoh  estate 
shall  have  been  set  apart  for  that  purpose  by  deed  of  mortgage  or  other  oon- 
veyanoe.  (Section  2127,  Kentucky  Statutes.)  This  provision  of  the  stat- 
utes was  considered  by  this  court  in  Miller  ▼.  Sanders,  96  Ey.,  688,  and  it 
was  there  held  that  the  wife  could  bind  her  real  estate  by  mortgage  made 
to  secure  the  debt  of  her  husband,  and  this  case  has  been  subsequently  fol- 
lowed in  Lane  v.  Traders  Bank,  14  Ky.  Law  Rep.,  878;  Tipton  v.  Traders 
Bank,  17  Ky.  Law  Bep.,  960,  and  in  Farmers  Bank,  Trustee  v.  Blythe  and 
Milner,  21  Ky.  Law  Bep.,  1088.  It  follows  that  the  mortgage  made  to  Mrs. 
P.  A.  Miller  is  an  enforcible  obligation,  and  the  real  estate  in  controversy 
is  properly  subjected  to  her  claim. 

But  for  reasons  indicated,  in  so  far  as  the  Judgment  subjected  it  to  the 
payment  of  the  claim  of  the  general  creditors  of  her  husband,  it  is  reversed 
and  cause  remanded  for  proceedings  consistent  herewith. 


MASON  V.  BYABS. 
(Filed  May  27,  1902— Not  to  be  reported.) 

1.  Vendor  and  vendee— Deficiency  in  land— Appellant  sold  four  adjacent 
tracts  of  land  to  appellee  in  consideration  of  a  stock  of  goods  valued  at  |S,000 
and  $5,000  cash.  The  parties  differing  as  to  the  value  of  the  stock  of  goods, 
agreed  to  employ  a  surveyor  to  survey  the  tracts  of  land,  and  appellant  agreed 
that  in  case  of  shortage  he  would  compensate  appellee  at  the  same  price  per 
acre  as  was  originally  agreed  upon,  and  appellee  agreed  that  in  case  of  an 
overplus  of  land  that  be  would  pay  appellant  the  same  price  per  acre.  The 
report  of  the  surveyor  showed  a  shortage  of  about  ten  acres,  and  appellee  In- 
stituted an  action  to  recover  for  same  and  appellant  Instituted  an  action  to 
recover  11,000  alleged  difference  between  price  of  cost  of  goods  to  appellee 
and  the  price  as  represented  to  appellant.  The  two  actions  were  eonsoli- 
dated  and  the  court  properly  dismissed  appellant's  claim  as  the  proof  showed 
that  the  valuation  of  the  goods  was  a  lumping  trade,  and  a  judgment  for  the 
defloiency  uf  land  was  proper  except  that  the  price  of  IK  acres,  included  in  a 
negro  graveyard,  should  be  credited  on  the  Judgment  as  it  was  excepted  in 
the  original  trade. 

2.  Evidence— Plot  of  surveyor— Plot  of  survey  used  as  evidence  on  the  trial 
in  the  lower  court  without  objection  will  not  be  rejected  on  appeal. 

W.  P.  Sandidge  for  appellant. 

Browder  &  Browder  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  27th  of  January,  1899,  the  appellant,  K.  C.  Mason,  sold  and  con- 
veyed by  general  warranty  deed  to  the  appellee,  Geo.  H.  Byars,  in  considera- 
tion of  a  general  stock  of  merchandise  valued  at  $8,000  and  $6,000  cash,  due  in 
one,  two,  three,  four  and  five  years  from  date,  for  which  notes  were  executed 
bearing  interest  from  date,  a  farm,  which  consisted  of  four  tracts,  all  of 
which  adjoined.  The  first  tract  Is  represented  in  the  deed  as  containing  181K 
acres,   the  second »  69  acres;  the  third,  8  acres,  and  the  fourth  1214  acres. 
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.  The  grantor,  however,  reaeryed  from  the  oooTeyaDoe  the  colored  cemetery 
adJBceot  to  Mortimer,  ooDtalDlDg  lyi  acres  of  land. 

Seme  time  after  this  transaotioo  a  controversy  grew  up  between  the  parties. 
The  appellant,  Mason,  claimed  that  the  appellee,  Byars,  purchased  the  stock 
of  (roods  tarned  over  to  him  from  the  firm  of  Butt  &  Boyd  abont  a  month 
before,  and  that  at  the  time  of  his  purchase  the  stock  was  carefully  invoiced 
to  Byars.  aod  that  he  affreed  in  the  trade  to  turn  it  over  to  appellant  at  the 
same  price  which  he  had  paid  for  it,  which  he  fraudulently  represented  to 
hsTc  been  about  18,000,  when  in  fact  he  only  paid  about  19,000  therefor.  The 
appellee,  Byars,  denies  this,  and  says  that  the  stock  was  lumped  at  t8,000; 
that  as  a  matter  of  fact  it  was  Invoiced  at  12,847,  but  that  he  only  paid  in 
cash  therefor  99,816,  about  $621  less  than  the  invoice.  On  the  28d  of  July, 
1900,  with  a  view  of  settling  the  differences  between  them,  the  parties  en- 
tered into  the  following  agreement : 

"Adairville,  July  28.  1900. 

"Whereas,  A  difference  of  opinion  exists  between  G.  H.  Byars  and  K.  C. 
Maeon  relative  to  the  trade  of  the  Butt  &  Boyd  stock  of  goods  and  the  K. 
€.  Mason  farm,  and  In  order  to  settle  said  differences  it  is  hereby  agreed  that 
said  Byars  is  to  pay  to  said  Mason  986,  which  shall,  be  in  full  of  all  differ- 
eoces  pertaining  to  said  stock  of  goods,  manure  and  water  tank.  It  is  fur- 
ther mutually  agreed  that  the  Mason  farm  is  to  be  surveyed,  and  in  the  event 
said  farm  is  found  to  contain  more  land  than  said  Byars  settled  for  with  said 
Mason,  then  Byars  is  to  pay  Mason  such  excess  at  the  same  price  per  acref  as 
be  paid  for  the  farm,  with  interest  on  same  from  the  date  of  the  original  transfei 
to  tbls  date.  On  the  contrary,  if  there  should  be  a  shortage  in  the  land,  then 
Mason  is  to  pay  for  said  shortage  at  the  purchase  price  per  acre  for  the  num- 
ber of  acres  short,  with  interest  on  same  from  the  time  of  the  original  transfer 
to  tbls  date.  In  pursuance  to  the  above  contract  witness  our  hands  this 
date. 

(Signed)    -G.  H.  BYARS, 
•'K.  C.  MASON." 

In  the  month  of  August  thereafter  W.  C.  Nourse,  a  surveyor  agreed  upon 
by  the  parties,  made  a  survey  of  the  181}^  acres  and  60  acre  tracts,  in  which 
the  sKortage  was  supposed  tx)  exist,  and  reported  in  writing  to  the  parties 
that  there  was  a  deficit  of  10  acres  and  24  poles.    His  report  is  as  follows: 

"Kussellville,  Ey..  Aug.  8,  1000. 
"'Messrs.  Byars  &  Mason : 

"Dear  sirs— The  whole  boundary  which  we  surveyed 
yesterday  contains  244  acres  and  2  roods.  Take  from 
which  amount  1^  acres  In  the  graveyards,  and  2  acres, 
three  roods  and  24  poles  of  railroad  land,  and  there  is 
^40  acres,  1  rood  and  16  poles.  One  of  the  lots  described 
in  the  deed  is  181 H  acres,  the  other  69  acres,  making 

in  the  aggregate 250  A.      2  R.     OP. 

The  difference  is 240  A.     1  R.    16  P. 

Seen  to  be 10  A.     0  R.   24  P. 

"Respectfully, 

"W.  C.  NOURSE." 
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The  appellee,  Byars.  thereupon  sued  the  appellant,  and  asked  for  a  judfc* 
ment  for  the  shortaRe  at  the  rate  of  $80  per  acre.  Appellant  also  instituted 
a  suit  against  the  appellee  to  renoTer  11,000,  the  alleged  difference  between 
what  Byars  had  paid  for  the  goods  and  the  snm  at  whioh  they  were  esti' 
mated  in  the  trade.  The  suits  were  oonsolidated,  and  upon  final  submission, 
appellee  recovered  a  Judgment  for  1886  with  interest  and  cost,  and  from 
this  Judgment  Mason  appeals. 

The  statements  of  the  respective  parties  as  to  the  valuation  which  waa 
placed  upon  the  stock  of  goods  at  the  date  of  the  trade  is  absolutely  irreoon' 
ciable.  It  appears  that  appellant  rented  the  storehouse  of  appellee  and 
paid  the  rent  thereon  at  the  end  of  the  years  although  he  at  that  time  made 
some  claim  of  error  to  his  prejudice,  and  upon  cross-ezaminatiou  he  testiflea 
that  he  did  not  include  the  storehouse  in  the  trade  for  the  reason  that  bia 
brother  Ike,  before  It  was  consummated,  told  him  that  he  did  not  think  it 
cost  appellee  as  much  as  he  represented,  and  that  for  thisfreason,  after  leav- 
ing the  matter  open  for  thirty  days,  he  declined  to  buy.  It. is  evident  that 
from  the  beginning  appellant  was  suspicious  of  the  value  of  the  stock  of 
goods  which  he  had  taken  in  the  trade,  but  we  think  it  is  clear  that  the  trade 
on  both  sides  was  a  lumping  one.  Appellants  sold  land  which  had  cost.'only 
14,760  for  18,000,  whilst  appellee  put  In  the  trade  a  stock  of  goods  for.which 
he  had  paid  $8,300  at  18,000.  As  appellant  waited  until  he  had  disposed  of 
the  entire  stock  of  goods  and  replaced  them  with  others  before  any  complaint 
was  made,  and  eighteen  months  after  the  original  trade  agreed  to  accept  $8& 
in  settlement  of  all  differences  relating  to  the  stock  of  goods,  we  are  of  the 
opinion  that  the  circuit  Judge  did  not  err  in  disallowing  his  claim. 

The  controversy  gowlng  out  of  the  shortage  in  the  land  is  more  serious. 
The  four  tracts  of  land  included  in  the  deed  aggregate  266  acres,  and  there 
was  excluded  from  the  conveyance  1}4  acres  occupied  by  a  cemetery,  which 
reduced  the  acreage  to  2649^  acres.  It  is  conceded  that  tho  12 ^  acres  were 
estimated  as  $42  per  acre  In  the  trade.  If  we  deduct  $696,  the  estimated 
price  of  this  tract,  from  the  $8,000,  we  find  that  appellee  paid  $7,476  for  262^ 
acres  of  land,  or  about  $80  per  acre,  and  that  the  alleged  shortage  was  in  this 
land.  It  is  contended  for  appellant  that  as  the  deposition  of  the  surveyor 
was  not  taken  to  prove  that  the  survey  was  accurate,  it  was  not  competent 
evidence.  We  can  not  concur  In  this  contention.  The  report  was  flled  as  an 
exhibit  with  the  original  petition  of  Byars,  and  also  made  an  exhibit  with 
his  deposition.  It  was  admitted  as  evidence  in  the  lower  court  without 
objection,  and  it  is  too  late,  for  the  first  time,  to  raise  the  point  of  its  com- 
petency upon  this  appeal. 

But  the  Judgment  is  erroneous  in  allowing  a  deduction  from  the  purchase 
price  for  the  acre  and  a  quarter  of  land  occupied  by  the  cemetery,  as  this 
was  excluded  from  the  original  conveyance.  The  value  of  this  IK  acies  of 
land  at  $80  an  acre  should  not  have  been  credited  In  the  judgment  oom- 
plained  of. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instructions  to  credit  the?  judgment  with  the  value  of  the  IK  acres  of  land 
and  for  other  proceedings  consistent  herewith. 
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STEWART  ▼.  BOSE. 
(Filed  May  97,  1900.  )| 

1.  EleotloD— CoDteeted  eleotlom— Appeals—Appellant  filed  tbls  aotloii^ 
elaimlDK  the  ofBoe  of  polloe  Judge  of  Jelllco*  alleging  that  be  was  duly 
•leoiad  to  nld  olBoe,  but  tbe  certificate  was  wrongfully  given  to  appellee. 
Thii  petition  was  dismissed  by  tbe  circuit  court,  from  wbicb  be  appeals. 
Tbe  motion  to  dismiss  tbe  appeal  is  overruled,  as  tbe  appellant  executed  an 
sppml  bond  and  filed  tbe  record  in  tbe  Court  of  Appeals  witbin  tbe  time 
nqnired  by  tbe  act  of  1900. 

2.  Jurisdiction— Appellee  claims  tbat  tbe  circuit  court  bas  no  jurisdiction 
to  try  tbe  contest  as  tbe  county  contest  board  has  been  autborized  by  ordi-^ 
oanoe  of  tbe  town  to  bear  tbe  contest  under  authority  of  section  3670,  Ken- 
tucky Statutes.  Held— That  said  ordinance  and  statute  have  been  repealed 
by  tbe  act  of  1900,  and  tbe  county  contest  board  deprived  of  power  to  try  con- 
tests. Jurifidiocion  to  try  contested  efections  is  by  said  act  conferred  on  cir« 
oult  courts. 

K.  D.  Perkins  for  appellant. 

Lester  &  King  and  Tye  &  Denbam  for  appellee. 

Appeal  foro  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

Tbe  appellant  and  appellee  were  opposing  candidates  for  the  office  of  police- 
Judge  in  tbe  town  of  Jellico,  Whitley  county,  Kentucky,  at  tbe  November 
election,  1901.  It  is  alleged  in  tbe  petition  that  when  tbe  polls  were  closed 
the  election  officers  issued  certificates  certifying  to  the  appellant  and  appel- 
lee tbat  both  bad  received  an  equal  number  of  votes,  to  wit,  41  each ;  tbat 
at  tbe  election  there  was  one  ballot  which  was  cast  for  appellant  and  which 
asid  officers  failed  to  count  by  reason  of  some  doubt  in  their  mindii,  which 
ballot  was  placed  in  tbe  large  envelope  furnished  by  the  county  clerk,  sealed 
sod  returned  as  required  by  law;  tbat  when  the  county  canvassers  met  ta 
canvass  tbe  returns  they  found  in  said  envelope,  with  said  ballot  aforesaid,, 
anotber  ballot  which  was  blank,  and  which  had  been  canvassed  for  no  one; 
that  said  board  counted  said  ballot  hereinbefore  alleged  to  have  been  voted 
tor  plaintiff  for  him  and  counted  the  blank  ballot  for  defendant,  and  decided 
tbat  both  bad  received  an  equal  number  of  votes,  and  in  some-manner,  by 
lot  or  otherwise,  determined  that  defendant  was  entitled  to,  and  issued  ta 
him,  a  certificate  of  election. 

It  is  further  averred  that  plaintiff  was  duly  elected  to  said  office,  alleging 
fsots  showing  tbe  same,  and  be  prayed  that  he  be  adjudged  the  duly  elected 
polioe  Judge  of  the  town  aforesaid. 

Alter  tbe  case  was  prepared  for  trial  the  court  dismissed  plaintiff's  peti- 
tion, hence  this  appeal.  It  will  be  seen  from  the  Judgment  of  tbe  court  he- 
low  that  it  was  of  opinion  tbat  it  had  no  Jurisdiction  of  the  subject  matter, 
sod  for  that  reason  dismissed  the  i)etitlon. 

The  appellee  bas  moved  this  court  to  dismiss  tbe  appellant's  appeal  for  tbo 
nason  tbat  no  bond  was  executed  as  required  by  law,  and  the  oasn  has  been 
lobmitted  upon  that  motion  and  in  chief.  It  is  tbe  contention  of  appellee- 
that  the  execution  of  the  appeal  bond  prescribed  liy  law  is  a  condition  pre- 
wdeot  to  the  right  of  appeal,  or,  in  other  words,  that  no  appeal  can  be  pros- 
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routed  from  a  JadgmeDt  of  the  oirouit  court  Id  a  oase  like  this  wiiboDt  eze- 
outlDg  the  bond  within  the  time  prescribed  by  law. 

A  Ota  of  the  legislature  passed  in  1900,  oommeDoing  on  page  30,  after  pro- 
viding for  uontested  eleotions,  which  seems  to  Include  and  provide  for  the 
oon test  under  consideration,  reads  as  follows:  "Within  twenty  days  after 
the  service  of  summons  upon  him  the  oontestee  shall  file  his  answer,  whloh 
may  consist  of  a  denial  of  the  averments  of  the  petition,  and  may  also  set  up 
grounds  of  contest  against  the  contestant,  and  if  grounds  are  so  set  up  they 
shall  be  especially  pointed  out  and  none  other  shall  thereafterward  be  relied 
upon  by  said  party.  A  reply  may  be  filed  within  ten  days  after  the  answer 
OT  answers  are  filed,  but  its  affirmative  allegations  shall  be  treated  as  con- 
troverted, and  no  subsequent  pleading  allowed,  and  the  action  shall  proceed 
•as  an  equity  action.  The  evidence  in  chief  for  the  contestant  shall  be  com- 
pleted within  thirty  days  after  tha  issues  are  made  up,  and  the  evidence  of 
the  contestee  completed  within  twenty  days  thereafter,  and  the  evidence  for 
-contestant  In  rebuttal  in  fifteen  days  after  the  contestee  has  conlcuded.  The 
•action  shall  have  precedence  on  the  trial  docket  over  all  other  oases.  All 
ballots,  poll  books,  stubs  or  other  papers,  concerning  whloh  there  Is  any 
ground  for  contest,  may  be  removed  to  the  court  in  which  the  action  Is  pend- 
ing. Either  party  may  appeal  from  the  Judgment  of  the  circuit  court  to  the 
Court  of  Appeals  by  giving  bond  to  the  clerk  of  the  circuit  court,  with  good 
surety,  conditioned  for  the  payment  of  all  costs  and  damages  the  other  party 
may  sustain  by  reason  of  the  appeal,  and  by  filing  the  record  in  the  clerk's 
oflace  of  the  Court  of  Appeals  within  thirty  days  after  final  judgment  in  the 
"Circuit  court.  And  in  the  Court  of  Appeals  the  case  shall  be  heard  and  de- 
termined as  speedily  as  possible,  and  shall  haveiprecedenoe  over  all  other 
iMiaes." 

It  will  be  seen  from  the  foregoing  that  either  party  may  appeal  from  the 
Judgment  of  the  circuit  court  to  the  Court  of  Appeals  by  giving  bond  to  the 
clerk  of  the  circuit  court  with  good  security,  conditioned  for  the  i>ayment 
-of  all  costs  and  damages  the  other  party  may  sustain  by  reason  of  the  appeal, 
and  by  filing  the  record  in  the  clerk*s  office  of  the  Court  of  Appeals' within 
thirty  days  after  final  judgment  in  the  circuit  court.  And  in  the  Court  of 
Appeals  the  case  shall  be  heard  and  determined  as  speedily  as  possible,  and 
shall  have  precedence  over  all  other  cases.  It  appears  from  the  record  in  this 
case  that  the  judgment  appealed  from  was  rendered  on  the  5th  day  of  Febru- 
ary, 1909,  and  this  transcript  was  filed  the  4th  day  of  March,  1909. 

It  further  appears  from  this  record  that  the  appellant  executed  before  the 
clerk  of  the  circuit  court  of  Whitley  county  an  appeal  bond  on  the  90th  day 
cf  February,  1909,  and  filed  the  transcript,  as  before  stated,  on  the  4th  day 
cf  March,  1909,  which  was  also  within  thirty  days  from  the  rendition  of  the 
udgment.  It  results,  therefore,  that  the  motion  to  dismiss  must  be,  and 
the  same  is,  overruled.  It  appears  that  the  defendant  demurred  specially  to 
plaintiff's  petition  because  the  court  bad  no  jurisdiction  of  the  subject- 
matter,  which  demurrer  was  filed  the  90th  day  of  November,  1901.  The  peti- 
tion was  filed  November  IS,  1901.  The  answer  of  the  defendant  may  be 
treated  as  a  traverse  of  the  averments  of  the  petition,  as  well  as  stating  other 
matters  of  defense.  Defendant  also  relied  upon  the  fact  that  on  the  6tb  day 
cf  December,  1897,  the  board  of  trustees  of  said  town,  at  a  regular  meeting, 
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paawd  an  oidlnaDoe  pxoYldiDg  that  all  oontestB  for  offioes  of  said  town 
dwuld  he  decided  by  the  Whitley  ooanty  board  of  ooDtest,  which  ordlnanoe 
has  nerer  been  repealed,  and  which  is  as  follows :  "The  board  of  tragtees  of 
tbe  town  of  Jellioo  do  ordain  aa  follows :  That  all  contests  for  election  of  town 
ofSoers  for  the  town  of  Jellico  shall  be  decided  by  the  Whitley  county  board 
(rf  contests,  who  shall  be  ffoverned  in  all  respect  by  the  same  rules  governing 
iB  the  control  of  contests  for  an  oflBce."  It  is  insisted  for  appellee  that  the 
board  of  tmstees  was  by  section  3670,  Kentucky  Statutes,  authorized  to  enact 
the  ordlnanoe  in  question.  It  is  true  that  the  latter  part  of  said  section  uses 
these  words:  "And  contested  elections  in  all  towns  for  municipal  offlcea 
shall  be  decided  as  may  be  provided  by  ordinance.''  It  is  the  contention  of 
appellee  that  the  statute  in  question  is  still  in  force,  and  that  the  ordinance 
enacted  in  1897  is  still  in  force,  henoe  the  circuit  court  has  no  Jurisdiction  of 
this  suit. 

We  can  not  concur  in  this  contention.  The  act  of  1000  repealed  the  county 
oootest  board,  and  we  think,  by  construction,  repealed  the  statute  above 
qooted.  Beyond  all  question  the  county  boards  of  contest  have  been  abol- 
ished by  the  act  of  the  legislature  of  1900,  heretofore  referred  to,  and  also  the 
boards  held  to  be  without  any  authority  to  try  contested  elections.  We  are 
of  opinion  that  the  circuit  court  had  jurisdiction  to  hear  and  determine  thia 
contest.  It  results  from  the  foregoing  that  the  court  erred  in  sustaining  the 
demurrer  to  the  petition  and  dismissing  same. 

Judgment  is.  therefore,  reversed  and  cause  remanded,  with  directions  to- 
overrule  the  demurrer  and  for  proceedings  consistent  herewith. 

Whole  court  sitting. 


LOUISVILLE  &  NASHVILLE  B.  B.  CO.  v.  ALUMBAUGH'S  ADM'B. 
(Filed  May  28,  1909— Not  to  be  reported.) 

1.  Railroads— Damages— Instructions— On  this  second  appeal  from  a  jude^ 
ment  awarding  SlO. 000  damages  to  appellee  for  injuries  resulting  in  the  death 
of  bis  intestate,  api>ellant  insists  that  the  court  erred  in  refusing  to  give  an 
instrootlon  offered  by  defendant,  as  to  the  belief  of  the  deceased  as  to  the  in 
tention  of  the  conductor  being  only  to  invite  him  to  a  place  of  safety  and 
not  to  injure  him  prior  to  his  act  of  Jumping  from  the  train.  Held— That 
the  substance  of  this  instruction  was  embraced  in  other  intruotions  given 
and  which  were  approved  by  the  Court  of  Appeals  on  the  former  appeal. 

2.  Yerdict  not  excessive— The  verdict  on  the  second  trial  and  the  evi- 
dence being  the  same,  the  court  will  not  disturb  the  finding  of  the  jury  as  it 
is  not  excessive. 

Breckinridge  &  Shelby  and  Edward  W.  Hines  for  appellant. 

J.  H.  Benton,  L.  Hathaway  and  Bronston  &  Allen  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  the  second  appeal  in  this  case.  The  first  opinion  was  filed  May  12, 
1890,  and  is  found  in  81  Ky.  Law  Rep.,  184.  In  that  opinion  the  facts  are 
well  stated  by  Judge  Hobson.  Upon  the  trial  after  the  return  of  the  case 
the  Jury  returned  a  verdict  for  appellee  for  $10,000,  being  the  same  as  on  the 
Conner  trial,  and  upon  the  same  evidence  substantially. 
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The  trial  court  gave  the  eame  iDStruotlons  to  tbelast  jury  as  were  given  to 
the  former  Jury,  and  which  had  been  approved  by  tbia  oonrt  Id  the  former 
opinion. 

Besides  the  five  instniotlons  given,  appellant  asked  and  the  court  refused 
to  give  one,  as  follows:  '*If  the  jury  believe  from  the  evidence  that  after  the 
train  started  from  Riverside  the  deceased  and  his  companion  jumped  open 
the  same,  and  were  standing  in  a  dangerous  position  upon  the  rear  end  of  the 
train,  and  that  the  conductor  believing  that  they  were  in  danger,  approached 
them  only  for  the  purpose  of  warning  them  of  same  and  beckoning  to  them 
In  order  to  get  them  to  come  to  a  place  of  safety,  and  that  the  deceased,  under 
a  mistaken  belief  that  the  conductor  would  do  them  harm,  voluntarily 
jumped  from  the  train,  and  was  thereby  killed,  then  the  defendant  is  not 
liable." 

The  action  of  the  court  in  refusing  to  give  this  instruction,  and  in  refusing 
to  set  aside  the  verdict  beoause  not  supported  by  the  evidence,  is  urged  as 
ground  of  reversal  here.  In  the  former  opinion  it  was  said  :  "The  instnio' 
tions  seem  fairly  to  have  presented  the  law  of  the  case.''  In  our  opinion' 
the  substance  of  the  instruction  supra  refused  was  embraced  in  the  instruc- 
tions given,  and  there  was,  therefore,  no  error  in  refusing  to  so  instruct  the 
jury.  In  the  former  opinion  it  was  said:  "On  the  evidence  the  court  prop- 
erly refused  to  give  the  peremptory  instruction."  This,  in  effect,  was  a 
holding  that  the  evidence  justified  a  submission  of  the  case  to  the  jury.  So 
the  second  question,  as  it  is  presented,  is,  should  the  trial  court  set  aside  a 
second  verdict  when  this  court  had  held  the  evidence  suflSdent  to  let  the 
ease  go  to  the  jury?  There  can  be  no  answer  given  to  this  proposition 
that  would  apply  to  all  cases.  In  this  case,  however,  we  hold  there  was  no 
error  in  refusing  to  set  aside  the  verdict.  Upon  ths  same  evidence  two  juries 
have  returned  the  same  verdict,  and  as  the  last  trial  was  in  strict  accordance 
to  our  former  opinion  as  to  the  law  of  the  case,  we  are  not  inclined  to  dis- 
turb the  finding.  The  proof  is  not  clear  or  convincing  as  to  which  state  of 
fact  presented  is  the  true  one,  and  as  the  decision  of  the  question  of  faot 
must  ultimately  rest  with  a  jury,  we  decline  to  set  aside  the  verdict  In  order 
that  the  same  question,  under  the  same  proof,  may  be  submitted  to  a  third 
jury.  In  our  opinion  the  verdict  Is  not  flagrantly  against  the  evidence,  and 
while  a  different  jury  might  find  a  different  verdict,  there  is  no  assurance 
from  this  evidence  that  it  would  do  so. 

There  appears  no  error  in  the  judgment  and  the  same  is  aflSrmed,  with 
damages. 

Whole  court  sitting. 


BATH  COUNTY,  BY,  &c.   v.    DAUGHERTY,  COM'R,  &c. 

(Filed  May  28,  1902.) 

1.  Bath  County  Fiscal  Court  is  composed  of  the  county  judge  and  five  jus- 
tices of  the  peace.  Three  of  the  justices  claiming  to  act  under  authority  of 
sectioD  929,  Kentucky  Statutes,  elected  appellant  Brown  treasurer  of  the 
county,  who  seeks  in  this  action  to  compel  appellee,  as  commissioner  and  re- 
ceiver of  the  fiscal  court,  to  settle  his  accounts  as  such  and  pay  over  to  him  as 
treasurer  all  luoDeys  in  his  bands.    Appellee  refuses  to  make  said  settlement, 
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deDjiDR  that  appellee  was  legally  eleoted  treasarer.  Held— That  the  ooDtin- 
fenry  on  which  three  justloea  oonld  fill  a  yanoaoy  In  the  oiBoe  of  treasurer  did 
not  exist  as  the  offioe  of  treiisarer  had  not  heen  created  by  the  fiscal  court. 

2.  Cuunty  judge  a  member  of  the  fiscal  court—Under  section  144  of  Con- 
flUtation  the  county  jud^e  Is  a  member  of  the  fiscal  court,  and  where  there 
«re  five  justices  in  a  county  the  fiscal  court  is  composed  of  six  members,  four 
at  whom  constitute  a  majority  or  a  quorum  to  do  business.  Three  members 
did  not  constitute  a  quorum,  and  could  not  legally  create  the  office  of  treas- 

W.  S.  Gudgell,  R.  Gudgell  &  Son  and  G.  G.  McAllister  for  appellants. 
C.  W.  Goodpaster  and  Alex.  Conner  for  appellees. 
Appeal  from  Bath  Circuit  Court. 
Opinion  of  the  court  bjr  Judge  Du Belle. 

This  proceeding  was  a  petition  by  Bath  county,  op  the  relation  of  T.  H. 
Brown,  and  T.  H.  Brown  as  treasurer  of  Bath  county,  against  John  A. 
Daugherty,  commissioner  and  roeeiver  of  the  Bath  County  Fiscal  Court, 
for  a  mandamus  to  compel  him  to  malce  a  settlement  of  the  matter  in  his 
bands  with  the  county  treasurer,  and  to  turn  over  to  the  latter  all  money, 
foDds.  books,  papers,  etc.,  belonging  to  the  said  office  of  county  teasurer. 
A  demurrer  to  the  petition  was  sustained ;  the  plaintifTs  declined  to  plead 
furtber,  and  the  petition  was  dismissed. 

From  the  petition  and  the  exhibits  filed  therewith,  which  are  copies  from 
the  record  of  the  fiscal  court,  it  appears  that  Daugherty,  in  January,  1()01, 
was  appointed  commissioner  and  receiver  of  the  Bath  Fiscal  Court,  executed 
bond,  settled  with  the  sheriff,  and  received  from  him  several  thousand  dol 
Ian;  that  there  are  fire  justices  of  the  peace  in  Bath  county;  that  in  Novem- 
ber, 1001,  three  of  the  justices  met,  and  having  demanded  of  Daugherty, 
vho  is  judge  of  the  Bath  County  Court  the  calling  of  a  session  of  the  fiscal 
court  of  Bath  county  for  the  election  of  a  county  treasurer,  and  he  having 
lefntifd  to  do  so,  they  entered  an  order  for  a  term  of  court  to  be  held  on  the 
3d  of  December,  for  the  purpose  of  electing  such  treasurer.  On  the  8d  of 
December  they  again  met,  and  ordered  attachments  for  the  two  absent  jus- 
tices,  and  adjourned  to  the  4th  of  December.  On  December  4th  one  of  the 
attaobments  was  executed  by  arresting  Justice  Stephens,  who  sued  out  a 
writ  of  habeas  corpus  before  Daugherty,  the  county  judge,  and  was  dis- 
charged. Justice  Clark  was  also  arrested  and  gave  bond  for  bis  appearance: 
but  the  sheriff  reported  that  both  Clark  and  Stephens  were  in  the  office  of 
the  county  judge,  across  the  hall  from  the  court  room,  where  the  three  justices 
had  met.  The  sheriff  was  then  ordered  to  go,  and  did  go,  to  the  county 
judge's  office  to  notify  the  county  judge  and  the  two  justices  of  the  meeting, 
bat  admission  was  refused.  Thereupon  the  three  justices  voted  to  elect  a 
treasurer,  and  voted  unanimously  for  T.  H.  Brown,  who  thereupon  took 
ibe  oath  and  executed  bond,  which  was  approved  by  the  three  justices,  and 
ordered  filed  and  spread  upon  the  record.  An  order  was  then  made  directing 
lirowo  to  collect  all  taxes  and  funds  due,  or  to  become  due,  in  the  hands  of 
the  Bherifl,  and  to  have  a  settlement  with  Daugherty  as  receiver  of  the  Bath 
Fiscal  Court,  and  collect  from  him  all  money  and  funds  in  his  hands. 
Daugherty  positively  lefused   to  make  any  Eettlement  with  Brown.     Tl  e 
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ooDteat  l8  as  to  whether  Brown  has  been  lawfully  elected  county  treaflnier 
By  the  act  of  February  87, 1898  (Kentucky  Statutes  section  928  et  8eq.)t  there 
was  created  in  each  county  the  office  of  county  treasurer,  and  it  was  provided 
jn  section  988  that  *'wheneTer  the  fiscal  court  of  any  county  in  this  CommoD- 
wealth  in  its  discretion,  shall  deem  it  necessary  to  have  a  county  treasurer  to 
manage  the  financial  affairs  of  the  county,  said  court  shall  proceed  to 
appoint  a  county  treasurer  for  said  county  in  the  manner  provided  for  li> 
this  act." 

It  is  conceded  that  Bath  county  has  never  had  a  treasurer,  unless  Brown 
became  one  by  virtue  of  the  proceedings  set  up  here.  So  that  the  question 
for  determination  is  whether  the  fiscal  court  has  proceeded  to  appoint  Brown- 
as  county  treasurer  in  the  manner  provided  for  in  the  act.  By  section  9S9  It- 
is  provided  that  the  treasurer  "shall  be  appointed  by  the  fiscal  court  of  the- 
oounty,  said  appointment  to  be  made  on  the  first  day  of  the  regular  April 
term,  1898,  of  said  court,  held  for  the  county,  and  on  said  day  every  two 
years  thereafter,  a  majority  of  said  court  being  present,  and  a  majority  of 
all  the  members  of  said  court  shall  be  necessary  to  appoint.  If  for  any  caii8» 
said  appointment  is  not  made  on  that  day,  it  shall  be  the  duty  of  the  county 
judge  to  call  the  members  of  said  court  together  for  that  purpose  on  a  day  to 
be  fixed  by  order  entered  of  record  on  the  order  book  of  the  court,  not  exceed- 
ing two  weeks  thereafter.  If,  however,  the  regular  term  of  court  has  ex- 
pired on  the  day  fixed,  the  county  judge  shall  hold  a  special  term  of  the  fis- 
cal court  for  the  appointment  of  said  treasurer."  *  *  «  (Then  follow  pro- 
visions as  to  service  of  notice  of  the  meeting,  as  to  the  qualificatloiis  of  the- 
offlcer,  his  bond,  oath  of  office  and  the  mode  of  his  removal  from  offioe.> 
"In  case  of  a  vancanoy  in  said  office,  from  any  cause  whatever,  it  shall  be  the 
duty  of  the  county  judge  to  call  the  members  of  the  fiscal  court  together  and 
hold  a  special  term  thereof  to  fill  the  vacancy.  In  case  of  a  failure  or  refusal 
of  the  county  judge  to  perform  any  of  the  duties  herein  required  of  him  be 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  not  ex- 
ceeding 1100,  and  (in  such  failure  or  refusal  of  the  county  judge  any  three 
of  the  members  of  said  court  may  convene  the  court,  elect  one  of  their  body 
to  preside,  and  appoint  a  treasurer  in  the  manner  herein  provided." 

These  are  the  provisions  as  to  the  manner  of  appointing  the  county  treas- 
urer. It  is  claimed  on  behalf  of  appellant  Brown  that  this  act  was  enacted 
with  an  emergency  clause,  and  a  clause  repealing  all  acte  or  parte  uf  acta  in 
conflict  with  it;  that'tbe  office  of  county  treasurer  is  created  by  the  leglsla* 
ture :  is  filled  by  appointment  by  a  specified  agency,  the  fiscal  court,  but  in 
certoin  contingencies  that  agency  to  the  fiscal  court  created  by  the  first 
portion  of  section  929  is  withdrawn,  and  the  agency  conferred  upon  three 
members  of  the  court  by  the  latter  part  of  that  section;  that  the  contingency 
provided  in  which  three  members  may  convene  the  court  and  appoint  a 
treasurer  had  happened,  and,  therefore,  the  agency  took  effect,  and  the 
appointment  was  effective. 

The  difficulty  in  this  contention  is  that  the  contingency  upon  which  thiee 
members  of  the  court  were  authorized  to  act  as  an  appointing  agency,  with- 
out reference  to  the  question  whether  they  constituted  a  quorum  or  a  ma- 
jority of  the  members  of  the  court,  appears  not  to  have  occurred.  There  has- 
never  been  a  vacancy.    Until  the  fiscal  court  determines,  under  section  988, 
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thai  it  Is  neoessary  to  have  a  oounty  treasarer.  there  oan  be  no  vaoanoy 
witbiB  the  meaning  of  the  aeoond  part  of  section  009,  nor  nnless  three  jus- 
tiees  eonstitute  "a  majority  of  all  the  members  of  said  ooart,''  or  a  quorum 
of  the  members  of  said  oourt,  is  any  duty  devolved  upon  the  oounty  judge  to> 
eall  the  members  of  the  oourt  together  for  the  purpose  of  electing  a  oounty 
tieasiiier,  either  to  fill  a  vaoanoy  cr  to  All  the  oflBce  by  original  appointment 
It  would  seem,  under  the  first  part  of  the  section  (980)  that  the  county 
judge  might  incur  the  penalty  denounced  for  "failure  or  refusal*  *  *  to 
prarform  any  of  the  duties  heiein  required  of  him,"  if  it  were  determined 
by  the  oourt,  a  quorum  being  present,  that  the  appointment  of  a  county 
treasurer  was  necessary,  and  if  he  thereupon  should  fail  or  refuse  to  call  the 
members  of  the  court  together  for  the  purpose.  Undoubtedly  he  would  be 
liable  under  the  second  part  of  the  section  if  he  failed  to  do  so  in  case  of  a 
vacanoy. 

Brown  was,  therefore,  not  appointed  treasurer  by  virtue  of  the  statutory 
provision  that  on  the  failure  or  refusal  of  the  oounty  judge  any  three  of  the 
members  may  convene  the  oourt,  elect  one  of  their  body  to  preside,  and  ap- 
point a  treasurer,  even  if  we  assume— what  is  not  neoessary  to  be  here  decided 
—that  in  such  a  case  the  three  may  appoint,  and  that  the  words  ''appoint  a 
tnasurer  in  the  manner  herein  provided"  do  not  require  conformity  to  the 
provision  in  the  first  part  of  the  section,  that  'a'  majority  of  all  the  mem- 
bers of  said  court  shall  be  necessary  to  appoint. '  * 

It  Is  next  contended  that  Brown  was  elected  treasurer  by  a  majority  of 
the  fiscal  oourt  acting  as  a  court;  that  Bath  oounty  has  five  justices  of  the 
peace;  that  the  county  judge  is  merely  the  presiding  ofiicer  of  the  fiscal 
court;  that  he  has  no  power  except  to  preside,  preserve  order  and  fine  for 
contempt;  that  he  can  not  be  counted  to  make  a  quorum  of  the  members^ 
nor  ean  he  be  counted  as  one  of  the  members  in  order  to  ascertain  how  many 
constitute  a  majority,  and  that  in  a  county  where,  like  Bath,  there  are  flvt> 
justices,  three  justices  constitute  a  quorum  and  a  majority  of  all  the  mem- 
bers of  the  oourt;  that  if  the  county  judge  can  vote  in  case  of  a  tie,  it  is  )'y 
virtue  only  of  the  general  law  governing  parliamentary  bodies,  because  he 
is  the  presiding  officer.  By  section  144  of.  the  Constitution  it  is  provided 
that  in  counties  which  do  not  have  commissioners  the  fiscal  court  shall  "con- 
sist of  the  judge  of  the  oounty  court  and  the  justices  of  the  peace,  in  which 
court  the  judge  of  the  county  court  shall  preside,  if  present.  *  *  *  A 
majority  of  the  members  of  said  oourt  shall  constitute  a  court  for  the  trans- 
action of  business."  The  statute  (section  1838,  Kentucky  Statutes)  pro- 
vides that  each  county  "shall  have  a  fiscal  court,  which  shall  consist  of  the 
judge  of  the  county  court  and  the  justices  of  the  peace  of  said  county,  and  their 
successors  in  ofiSce,  in  which  court  the  judge  of  the  county  court  shall  preside, 
if  present.  If  said  judge  is  not  present  and  can  not  preside,  then  a  majority 
of  the  justices  of  the  peace  shall  elect  one  of  their  number  to  preside,  said 
justice  so  elected  to  act  as  judge  of  said  court  during  the  absence  or  iDability 
of  the  county  judge  to  preside." 

By  section  1836  it  is  provided  that  "the  county  judge  shall  be  the  presiding 
judge  of  the  fiscal  court,  preserve  order,  and  may  fine  and  imprison  for  con- 
ttfmpt  of  court,"  and  in  his  absence,  or  when  he  can  not  preside,  the  justice 
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eleoted  Id  his  stead  may  do  so.  Appellant  claims  that  this  seotion  is  a  limi- 
tation of  bis  powers  to  those  specifically  enumerated  therein.  Seotion  1887 
provides:  "Not  less  than  a  majority  of  the  members  of  the  iSsoal  court  shall 
-constitute  a  quorum  for  the  transaction  of  business,  and  no  proposition 
flhall  be  adopted  unless  by  the  concurrence  at  least  of  a  majority  of  the  mem- 
bers of  the  court  present. ' ' 

The  Constitution,  in  our  opinion,  makes  the  county  judge  a  member  of 
the  court.  Being  such  member,  he  has  the  powers  of  a  member.  The  stat- 
ute  may  grant  him  other  powers,  but  can  not  take  away  those  granted  by  • 
the  Constitution.  The  case  of  Somerset  t.  Smith.  SO  Ky.  Law  Rep.,  1488, 
Is  not  applicable  because  in  fourth  class  towns  the  statute  which  makes  the 
mayor  the  presiding  oflSoer  of  the  council  limits  his  powers  as  such  to  presid- 
ing and  giving  the  casting  vote  in  case  of  a  tie,  therefore,  the  mayor  can 
not  be  counted  to  make  a  quortfm.  But  we  think  the  county  judge  has  all 
the  powers  of  any  other  member  of  the  fiscal  court,  including  the  right  to 
vote.  That  court  in  Bath  county,  therefore,  consisted  of  six  members,  and 
three  members  did  not  constitute  a  majority  of  the  members,  nor  could  they 
make  a  quorum  for  the  transaction  of  business. 

It  follows,  therefore,  that  the  judgment  must  be  affirmed. 

Judge  O'Rear  was  absent  when  this  case  was  considered,  Judge  Hobson 
fitting  in  his  stead. 


BACH  V.  SPENCER,  &o. 

(Filed  May  28,  1Q02-Not  to  be  reported.) 

Elections— Mandamus— In  this  action  appellant,  who  was  an  unsuccessfnl 
candidate  for  jailer,  asks  that  a  mandamus  against  the  board  of  canvassera 
Issue  on  the  ground  that  the  certificate  of  the  returns  from  one  of  the  pi«- 
oincts  had  been  so  altered  as  to  make  it  a  forgery  before  the  votes  ther«in 
were  canvassed  and  counted  by  the  board,  and  upon  the  further  gronnd 
that  the  board  had  not  properly  exercised  the  discretion  committed  to  them 
in  the  counting  or  refusing  to  count  ballots  returned  as  questioned  or 
rejected.  Held— That  the  petition  for  a  mandamus  was  properly  refused. 
The  proper  remedy  was  by  contest. 

J.  B.  Marcum  for  appellant. 

J.  J.  C.  Bach,  Kelley  Kash  and  Pollard  &  Redwlne  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  appellant;,  Bach,  brought  suit  against  Spencer  and  the  members  of  the 
board  of  county  canvassers  of  Breathitt  county  for  a  writ  of  mandamus  to 
require  the  board  to  recanvass  the  returns  and  issue  the  certificate  of  elec- 
tion as  jailer  of  the  county  to  him,  and  to  cancel  the  certificate  Issued  to 
Spencer.  The  ground  upon  which  the  mandamus  is  asked  Is  that  at  the 
November  election,  1901,  at  which  he  and  Spenc(*r  were  candidates  for  the 
office  of  jailer  of  Breathitt  county,  he  received  a  majority  of  two  votes 
for  that  office,  but  that  the  returns  from  Jackson  Precinct,  No.  2,  were 
fraudulently  altered  and  forged,  after  being  certified  by  the  officers  of  the 
election,  so  as  to  reduce  the  number  of  votes  shown  to  have  been  cast  for 
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Urn  at  ibatlpreoioot  frorn  90  to  97,  and  thereby  made  the  voce  lo  the  oouDty 
a  tie;  but  that  the  board  did  not  determine  by  lot,  as  required  by  the  6tat« 
ate,  to  whom  the  certlfloate  should  be  Issued,  but  counted  for  Spenoer 
«lgbt  ballots  whloh  purported  to  have  been  returned  as  questioned  or  re- 
jected, upon  which  ballots  the  officers  of  the  election  did  not  make  or  9lgii 
any  endorsement  showing  whether  or  not  they  had  been  counted,  or.  If  so, 
for  whom ;  nor  were  they  accompanied  by  any  written  statement  showing 
-whether  or  not  they  were  counted  by  the  olBoers  of  the  election,  and,  if  so, 
for  whom ;  nor  was  any  such  written  statement  ma*de  or  signed  by  any  of 
tbe  election '.officers.  The  petition  was  accompanied  by  two  duplicate  cer- 
tificates of  election  showing  that  appellant  received  99  votes  in  Jackson 
Precinct,  No.  2,  and  by  affidavits  of  some  of  the  officers  indicating  that  the 
return  from  that  precinct  In  the  stub- book  had  been  forged  after  it  was 
signed^  by  the  officers.  A  demurrer  to  the  petition  was  sustained.  The 
-ftppeOant  declined  to  plead  further  and  his  petition  was  dismissed. 

It  will  be  observed  that  the  mandamus  is  asked  upon  the  ground  that  the 
certificate  of  the  returns  from  one  of  the  precincts  had  been  so  altered  as  to 
make  it  a  forgery  before  the.  votes  therein  certified  were  canvassed  and 
counted  by  the  board,  and  upon  the  further  ground  that  the  board  had  not 
properly  exercised  the  discretion  committed  to  them  in  the  counting,  or 
refniing  to  count,  ballots  returned  as  questioned  or  rejected.  This  seems 
to  us  ezactly^he  question  passed  upon  in  Anderson  v.  Likens,  20  Ky.  Law 
Rep.,  1001,  and  Booe  v.  Kenner,  80  Ky.  Law  Rep.,  1848,  in  which  cases  the 
cemedy  liy^andamus  was  denied.    The  remedy  is  by  contest. 

For  the  reasons  given  the  judgment  is  affirmed. 

Whole  court  sitting. 


HOPER  V.  McCLUNG  &  CO. 

(Filed  May  S8,  lOO^—Not  to  be  reported.) 

Bills  and  notes— Pleading— Note  signed  on  Sunday^In  an  action  on  a 
Qote  defendant  alleged  in  his  answer  that  it  was  signed  on  Sunday  and  was, 
tber«fore,|void  under  section  1821,  Kentucky  Statutes.  Held— That  the 
aoswtfr  was  insufficient,  as  it  does  not  allege  that  it  was  delivered  on  Sunday. 
It  may  haveQbeen  signed  on  Sunday,  but  delivered  on  another  day.  A  note 
5.Teatefl  do  obligation  until  It  has  been  delivered. 

D.  K,  Rawlings  and  A.  L.  Beed  for  appellant. 

Cbas.  R.  Brock  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  oftthe  court  by  Judge  White. 

The  appellant  appeals  from  a  judgment  sustaining  a  demurrer  to  Ml 
-answer,  and  upon|fallur6  to  plead  further  a  final  judgment  for  the  amonnl 
cf  the  note  sued  on.  The  answer  reads:  *'The  defendant,  Jacob  Hofer,  for 
his  Mparate^answer  to  the  petition,  says  that  while  the  note  sued  on  bean 
'date  Mth  of,Maroh,  1900,|in  fact  it  was  signed  by  the  defendant,  Jacob  Hoft^r, 
ontbeiSth  day  of  March,  1900;  that  the  26th  day  of  March,  1900,  was  Sun- 
^7;  that  the  defendant,|Hofer,  did  not  owe  the  debt  for  which  the  note  lued 
«!)  watozecutedjand  owedfuo  part  thereof;  that  his  joint  obligor,  Ott,  alone 
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owed  the  debt  and  the  defendant,  Hofer,  was  surety  only ;  that  plaintiffs- 
herein,  through  their  representative,  had  knowledge  of  these  facts  before  the 
deliver  of  the  note  sned  on.  wherefore,"  eto. 

To  this  answer  a  demurrer  was  sustained,  and  the  action  of  the  court 
thereon  is  the  only  question  presented.  The  answer  merely  avers  that  the 
note  was  signed  on  Sunday,  and  that  the  obligees  had  knowledge  of  that  fact 
as  well  as  that  appellant  was  surety.  There  is  no  averment  that  the  note  wa» 
delivered  on  Sunday.  For  aught  that  the  answer  avers  the  delivery  of  the 
note  and  the  acceptance  by  appellees  might  have  been  on  a  day  other  than  Sun- 
day; if  so,  the  note  would  be  valid  and  binding.  (Dehoney  v.  Dehoney,  7 
Bush,  817;  Campbell  v.  Young,  9  Bush,S40;  Prather  v.  Harlan.  6  Bush,  186.) 
If  the  note  was  void,  it  was  because  of  the  statute  (section  1821)  prohibltio£ 
certain  things  to  be  done,  and  the  answer  does  not  meet  the  requiremeDt» 
of  that  statute.  (Ray  v.  Gatlett,  12  B.  M.,  684.)  The  mere  signing  the  note 
without  a  delivery  did  not  create  a  liability.  There  is  no  averment  ae 
to  the  time  of  the  delivery.  The  answer  is  insuflScient,  and  the  demurrer 
thereto  was  properly  sustained. 

Judgment  affirmed. 


PITTSBURG,   GINCINNATI,   CHIGAGO   &   ST.    LOUIS   R.  R.    GO.    v 
VIERS  &  PATTERSON. 

(Filed  May  28,  1900.) 

1.  Gommon  carriers— Gonnecting  lines— Gnntracts— Damages— Jurisdlotioi^ 
—Appellant  was  jointly  sued  with  the  L.  &  N.  R.  R.  Go.  for  damages  for 
injury  to  cattle  while  being  shipped  over  appellant's  line  under  contract 
made  in  Hardin  county  witb  the  L.  &  N.  B.  R.  Go.  to  ship  cattle  to  Indian- 
apolis. Objection  to  the  jurisdiction  is  urged  on  the  ground  that  it  was 
improperly  joined  with  the  L.  &  N.  R.  R.  Go.  as  defendants,  when  there  waa 
no  cause  of  action  against  the  L.  &  N.  R.  R.  Go.,  and  appellant  being  a 
foreign  corporation,  the  courts  of  this  State  had  no  jurisdiction  over  it,  as  It 
had  no  agent  in  this  State,  and  was  no  party  to  the  contract  of  shipment  as 
required  by  section  78,  Givil  Gode  of  Practice.  Held— That  improperly  join- 
ing a  defendant  with  a  non-resident  of  a  county  does  not  give  the  oourt 
jurisdiction  of  defendant.  The  contract  purports  to  have  bc^n  made  with 
the  '^L.  &  N.  R.  R.  Go.  and  its  connecting  lines."  If  the  carrier  is  a  party 
to  the  contract,  and,  therefore,  bound  under  the  contract,  it  must  have  the 
advantage  of  the  stipulations  which  limit  its  liability  unless  such  limitation 
is  forbidden.  The  carrier's  liability  in  'such  case  is  deduced  from  its  ratifi- 
cation of  the  original  contract.  In  this  case  the  L.  &  N.  Go.  made  the  ood- 
tract  of  shipment.  It  contracted  on  behalf  of  itself  and  connecting  carriers, 
without  stipulating  what  carriers  should  complete  the  transportation  to  the 
poiut  of  destination.  It  limited  its  own  liability  to  such  damages  as  should 
occur  upon  its  own  line.  It  also  undertook  to  limit  Its  liability,  and  the 
contract  provi'des  such  limitations  to  the  benefit  of  connecting  carriers. 
Although  it  la  not  shown  that  the  appellant  bad  knowledge  of  these  pro- 
visions, it'  must  be  charged  with  knowledge  that  the  L.  &  N.  R.  R.  Co. 
received  the  cattle  under  some  "contract."  Though  it  did  not  know  the 
terms  of  that  contract.  It  could  have  ascertained  them,  or  it  could  have  limited 
its  own  liability,  by  the  terms  of  the  receipt  which  It  gave  for  the  eattleto* 
the  intermediate  carrier.    Having  received  the  cattle  without  any  such  limi- 
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tatloD,  under  the  antborities  It  must  be  assDmed  to  have  accepted  thezn  under 
the  fieimB  of  the  origlDal  oontraot.  The  ratifioatloii  was  the  ratification  of 
tbe  eontraot  made  in  Hardin  county.  It  bound  the  shipper  as  if  it  had  been 
ii^Ded  in  Hardin  county  by  him  and  by  tbe  oonnectlng  carrier.  When  rati- 
iled  it  bound  tbe  connecting  carrier  as  if  it  had  been  there  signed  by  it  or 
iti  axent,  and  16  became  a  contract  made  in  Hardin  county  between  appellees 
uid  tbe  P.,  C,  C.  &  St.  L.  Ry.  Co. 

8.  Constitutional  law— At  common  law  a  common  carrier  could  not  be 
held  liable  for  carriage  of  goods  beyond  Its  own  line,  and  a  contract  limiting 
its  liability  to  its  own  line  is  not  in  violation  of  section  196  of  the  Constltu- 

tiOD. 

W.  H.  Marriott  and  C.  H.  Gibson  for  appellant. 

J.  P.  O'Meara,  S.  M.  Peyton  and  S.  H.  Bush  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuHelle. 

Th«)  appellees  shipped  sixty -eight  head  of  cattle  at  Sonora  on  tbe  line  of  the 
L.  &  N.  R.  B.  Co.  to  be  transported  to  Indianapolis.  The  cattle  appear 
lobave  been  injured  in  the  course  of  transportation,  but  not  while  on  the 
line  of  tbe  L.  &  N.  R.  R.  Suit  was  brought  by  the  shippers  against  the 
L.  &  N.  R.  B.  Co.  and  tbe  Pittsburg,  Cincinnati,  Chicago  &  St.  Loula 
Ry.  Co.  for  damages  for  tbe  injury  to  the  cattle  in  transportation. 

Tbe  L.  &  N.  B.  B.  Co.  set  up  its  contract,  which  contained  a  stipula- 
tion that  all  liability  upon  it  as  a  carrier  of  the  stock  should  cease  at  its  ter- 
minus, when  the  stock  ftbotild  be  ready  to  be  delivered  to  tbe  carrier  whose 
line  might  constitute  a  part  of  the  route  to  destination;  denied  all  injury  to 
tbe  cattle  while  in  course  of  transportation  over  its  line,  and  pleaded  certain 
otber  matters  not  necessary  to  be  here  considered.  By  i-eply  to  the  answfr 
of  tbe  L.  &  N.  B.  B.  Co.  the  appellees  set  up  section  106  of  tbe  Constitu- 
tion as  avoiding  tbe  stipulation  against  liability  for  injury  to  tbe  stock  ex- 
cept upon  its  own  line.  A  demurrer  to  tbe  reply  was  sustained,  and  the  pe- 
tition dismissed  as  to  tbe  L.  &  N.  B.  B.  Co. 

Tbe  aotion  of  tbe  circuit  court  in  sustaining  tbe  demurrer  of  tbe  L.  &  K. 
B.  H.  Co.  to  tbe  reply  was  correct.  Tbe  provision  of  tbe  contract  is  not  one 
limiting  tbe  company's  common-law  liability.  At  common  law  tbe  carrier 
was  under  no  liability  beyond  its  own  line.  Such  liability  could  be  created 
by  contract.  If  so,  it  was  tbe  result  of  tbe  contract,  and  was  not  imposed 
by  tbe  common  law,  therefore,  whether  the  company  contracted  to  be  liable 
cr  to  be  exempt  from  liability,  tbe  contract  was  not  In  reference  to  any  com- 
mon-law liability,  and  section  196  of  the  Constitution  can  have  no  applica- 
tion. This  was  distinctly  recognized  in  Ireland  v.  Mobile  &  ObioB.  B.  Co. 
<80Ky.  Law  Bep.,  1688-9),  where,  in  an  opinion  by  Chief  Justice  Hazelrigg, 
U  was  said:  "It  is  urged  that  the  clause  is  an  attempted  limitation  of  the 
carrier's  common -law  liability,  and  is,  therefore,  void.  We  do  not  think  so. 
At  tbe  common  law,  without  a  contract  to  tbe  contrary,  there  was  no  liabil- 
ity beyond  tbe  carrier's  own  line.  About  this  there  is  no  dispute.  The  car- 
rier, bowever,  might  contract  to  carry  beyond  its  own  line,  and  then  it  be- 
^me,  of  course,  liable  beyond  its  terminus.'" 

And  in  L.  fy  N.  B.  B.  Co.  v.  Tartar,  19  Ey.  Law  Bep.,  280,  it  was  said: 
^ 'Tbe  general  rule  is  that  a  carrier  is  not  liable  beyond  its  own  line  unless  by 
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ooQtraot  to  that  effeot«  express  or  implied."    (Elliott  on  Railroads,  sectioi^ 
]4:J8;  Bryan  t.  Memphis,  &o.,  R.  R.  Co.,  11  Bash,  697.) 

To  the  same  effect  is  the  deoisloD  in  L.  &  N.  R.  R.  Go.  t.  Gooper,  19  Kj. 
JiftW  Rep.,  1158,  and  U.  S.  Mail  Line  Go.  v.  Garrollton  Tnrniture  Mfff.  Co.,. 
IJ  Ky.  Law  Rep..  885;  Hutchinson  on  Carriers,  section  149b  and  note  to  Wells. 
V.  Thomas,  72  Am.  Dec.,  SSI.     The  appellant,  the  P.,  C,  G.  &  St.  L.  Ry.  Co. 
pleaded  to  the  jurisdiction.    It  also  answered,  traversinjc  practically  all  the- 
uverments  of  the  petition,  except  the  averment  of  the  contract  of  the  L.  & 
N.  R.  R.  Co.,  and  a  trial  was  had,  resulting  in  a  verdict  for  appellees  for  $486, 
MD  which  judgment  was  entered.    The  principal  question  presented  upoiy 
this  appeal  is  as  to  the  jurisdiction  of  the  court.   The  contention  for  appellant 
is  that  it  had  no  agent  or  office   in   Hardin  county,  where  the  contract  or 
shipment  was  made,  and  that  the  appellees  oan  not  give  jurisdiction  to  the 
Hardin  Circuit  Court  of  an  action  against  the  P.,  C.  G.  &  St.  L.  Ry.  Co. 
by  joining  the  L.  &  N.  R.  R.  Co.  as  a  defendant,  it  being  a  resident   or 
Hardin  county,  unless  it  shows  a  cause  of  action  against  the  resident  de- 
fendant.   (Meguiar  v.  Rudy,  7  Bush,  483;  Fernold   v.  Speer,  8   Met.,  469; 
Stamper  v.  Central  Ky.  Lumber  Co.,  9  Ky.  Law  Rep.,  175;  Eichorn  v.  L.  & 
N.  R.  R.  Co.,  as  Ky.  Law  Rep.,  1640.) 

This  contention  may  be  conceded.  Under  section  78  of  the  Civil  Code  it- 
is  provided  that  an  action  of  this  character  must  l)e  brought  in  the  county^ 
in  which  the  defendant,  or  either  of  several  defendants  resides,  or  in  which* 
the  contract  is  made,  or  in  which  the  carrier  agrees  to  deliver  the  property. 
It,  therefore,  follows  that  as  appellant  denied  residence  in  Hardin  county •- 
and  was  not  to  deliver  the  property  in  that  county,  the  circuit  court  did  not- 
have  jurisdiction  unless,  within  lueanlng  of  the  Code  provision,  the  contracts 
was  made  in  that  county,  for  the  cause  stands  as  it  would  if  appellees  bad 
sued  the  P.,  C,  C.  &  St.  L.  Ry.  Co.  alone,  without  joining  the  L.  &  N\ 
R.  R.  Go.  as  a  defendant. 

The  contract,  which  is  on  the  form  of  the  L.  Ss  N.  R.  R.  Co.,  and  signd 
by  the  agent  of  the  company  and  by  the  appellees,  begins:  *'Rpoeived  by 
the  Louisville  &  Nashville  Railroad  Company  the  following  described  live 
stock  to  be  transported  in  accordance  with  the  terms  and  conditions  of  the- 
contract  entered  below: 


Consignee,  Destination,  etc. 

Deecription  of  Stock. 

Car  No. 

,    Veirs  &  PatterBon.  0  /  O 
JeffrejH,  Kershaw  &  Cu., 
Union  Htock  Yards, 
Indianapolis,  lud. 

68  Cattle. 

19012 
19618 

"Tariff  rate  on  this  shipment  from  Sonora  to  Louisville  is  fSS  per  car. 

'^CONTRACT  FOR  TRANSPORTATION  OF  LIVE  STOCK. 

"Sonora.  Ey.,  Station,  Deo.  28th,  1899. 
"This  agreement  made  between  the  Louisville  &  Nashville  Railroad  Com- 
pany  and  its  connecting  lines  of  the  first  part,  and  Yeirs  &  Patterson  of  th» 
second  part,  witnesseth,*'  etc. 
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TbeD  follows  a  provisloD  for  traDflporftation  to  LonisTille  at  the  rate  of  |1& 
per  oar,  and  a  release  of  liability  beyond  the  Nashville  rai]road*8  terminus. 
Clan se  18  of  the  contract  is  as  follows:  "And  it  is  further  agreed  that 
when  necessary  for  said  animals  to  be  transported  over  the  line  or  lines  of 
mj  other  carrier  or  carriers  to  the  point  of  destination,  delivery  of  said  ani- 
mals may  be  made  to  snoh  other  carrrier  or  carriers  for  transportation  upon 
soeb  terms  and  conditions  as  the  carrier  may  be  willing  to  accept,  provided 
tlMt  the  terms  and  conditions  of  this  bill  of  lading  shall  inure  to  such 
carrier  or  carriers,  unless  they  shall  otherwise  stipulate,  but  in  no  event 
■ball  one  carrier  be  liable  for  the  negligence  of  another." 

Now  appellant  Insists  that  this  contract  does  not  undertake  to  cover  the 
tnosportation  of  the  stock  beyond  Louisville;  that  its  application  is  limited 
to  the  terminus  of  the  L.  Ss  N.  R.  R.  at  Louisville;  that  the  charges  stipulated 
did  not  cover  any  transportation  beyond  that  point;  that  there  is  no  agree- 
ment that  the  stock  should  go  over  the  appellant's  road;  that  the  agent  at 
Sonora  had  no  authority  to  contract  for  it,  and  never  undertook  to  do  so,  and 
tiiat  no  traffic  arrangement  or  agreement  existed  or  was  shown  which 
authorized  the  Nashville  R.  R.  Go.  to  make  a  contract  of  this  or  any  other 
kind  binding  upon  the  appellant;  that  there  was  no  express  contract 
by  the  appellant  regarding  this  shipment,  but  that  it  received  the  oattl^ 
from  the  Louisville  Bridge  Company,  to  which  company  they  had  been 
deliTered  by  the  L.  &  N.  R.  R.  Co. ;  transported  them  to  the  nearest  point 
on  its  line  to  the  Union  Stock  Yards  at  Indianapolis,  and  there  delivered 
tbeic  to  the  Belt  R.  R.  Co.,  which  collected  from  the  consignees  freight 
at  the  rate  of  10  cents  per  100  lbs.  for  the  transportation  over  appel- 
lant's line;  that  it  received  the  cattle  at  Jeffersonvllle  as  a  common  carrier 
for  shipmenc,  as  it  was  required  by  law  to  do,  and  this  reception  created 
an  implied  contract  between  appellant  and  appellees  that  it  should  carry 
tbe  cattle  safely  to  the  point  on  its  line  nearest  to  the  point  of  destination, 
and  that  appellees  should  pay  the  regular  tariff  rate  for  such  shipment; 
tbat  this  implied  contract  had  no  relation  whatever  to  the  contract  made 
by  tbe  L.  &  N.  R.  R.  Co.,  and  was  not  affected  by  it;  that,  therefore,  the 
oontract  was  not  made  in  Hardin  county,  and,  therefore,  the  lower  court  had 
DO  jnrisdiction  to  entertain  the  action. 

On  the  other  hand,  the  appellees  rely  upon  the  recital  in  the  contract  that 
It  was  with  the  L.  &  N.  R.  R.  Co.  and  its  connecting  lines;  that  a  connecttng 
carrier  is  one  of  several  carriers  whose  lines,  or  parts  thereof,  unite  to  con- 
stitute a  route  over  which  any  particular  shipment  is  to  pass  (Hutchinson 
on  Carriers,  section  167);  that  interrogatory  6,  attached  to  the  petition  and 
addressed  to  appellant,  is  as  follows:  "6.  State  whether  or  not  on  or  about 
December  28,  18fi9,  you  had  a  traffic  arrangement,  or  any  business  arrange- 
ment, with  the  L.  &  N.  R.  R.  Co.,  under  which  you  received  freights  brought 
into  Louisville  by  it  destined  and  consigned  to  points  along  your  lines  north 
of  tbe  Ohio  river;  and,  if  so,  state  the  nature  of  that  arrangement,  and  state 
also  whether  this  stock  was  received  and  transported  by  you  under  a  genera^ 
arniDRement,  or  whether  you  made  a  special  contract  as  to  the  transportation 
and  delivery  of  these  cattle?" 

To  which  appellant  made  the  following  response:  "This  defendant  has  no 
inch  arrangement  with  said  company.    Without  any  special  or  explicit  ar- 
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rangemeDt  it  receives  traflQo  of  said  company,  all  of  which  must  pass  over 
the  iDterveDiog  tracks  and  bridge  of  the  LonisTllle  Bridge  Co.  and 
pay  toll  to  that  compaDy.  The  stock  io  question  came  to  this  defendant 
from  the  Louisville  Bridge  Co.  like  any  other  shipment  from  a  connect- 
ing carrier  destined  to  points  on  this  defendant's  lines,  without  any  previons 
arrangement  or  understanding  or  contract  that  It  should  do  so,  and  this  de- 
f  endant  never,  until  it  received  said  stock  at  Glarksville,  was  under  any  obli- 
gation or  contract  respecting  it.  When  it  received  the  stock  it  undertook  to 
perform  the  duties  of  a  carrier  of  live  stock  in  transporting  the  stock  to  In- 
dianapolis. '  * 

Appellees  contend  that  this  response  shows  a  ratification  of  the  contract 
made  for  the  connecting  lines  by  the  L.  &  N.  R.  K.  Co.  in  Hardin  county, 
and  that  this  ratification  is  the  equivalent  of  a  previous  direction,  and  ren- 
ders appellant  liable  upon  the  written  contract  as  made  in  Hardin  county. 
In  support  of  this  contention  the  case  of  N.,  &c.,  K.  R.  Co.  v.  Cairioo,  95 
Ky.,  489,  is  relied  on.  In  that  case  it  appeared  that  the  contract  was  made 
with  the  L.  &  N.  B.  R.  Co.,  "which  undertook  to  transport  the  animals  to 
Nashville,  Tenn.,  to  be  carried  from  there  by  the  latter  company  (the  N.,  C. 
&  St.  L.  By.  Co. )  which  appears  to  either  own  or  have  in  its  possession 
and  control  n  continuous  line  of  railway  to  Atlanta.  It  is  in  substance  al- 
leged that  the  N.,  C.  &  St.  L.  Co.  agreed  to  transport  appellant's  mules  from 
Nashville  to  Atlanta,  receiving  therefor  a  proportion  of  the  whole  amount 
fixed  in  the  contract  with  L.  &  N.  Co.  for  the  whole  distance,  but  by  neg- 
ligence of  its  agents  in  operating  the  train  on  which  the  animals  were  placed 
they  were  greatly  injured." 

The  action  was  dismissed  as  to  the  L.  &  N.  R.  R.  Co.,  and  the  same  ques- 
tion arose  which  is  presented  her  under  section  73  of  the  Civil  Code.  In 
that  case  the  court  states  that  the  L.  &  N.  R.  R.  Co.,  in  making  the  con- 
tract, was  acting  as  the  agent  of  the  other  conjpany.  It  was  there  said  : 
*'But  it  seeius  to  us  the  contract  in  this  case,  having  been  made  in  Marion 
county  by  tbu  L.  &  N.  R.  R.  Co.  acting  as  appellant's  agent,  must,  in 
meaning  of  that  section,  be  regarded  as  made  there  by  appellant  itself. 
*  *  *  The  record,  in  our  opinion,  shows  existence  of  each  of  the  conditions 
of  jurisdiction  of  the  Marion  Circuit  Court  and  validity  of  a  service  of  sum- 
mons prescribed  by  the  Civil  Code." 

So  in  the  case  of  O.  &  N.  R.  R.  Co.  v.  Tabor,  17  Ky.  Law  Rep.,  669,  it 
was  assumed  by  the  court  that  the  company  which  made  the  contract  of 
shipment  uinde  it  "under  authority  from  appellant  to  contract  for  the  carry- 
ing of  the  cuttle  over  appellant's  line."  In  U.  S.  Mail  Line  Co.  v.  Carrollton 
Fur.  Mfg.  Co.,  19  Ky.  Law  Rep.,  8.%,  the  English  rule  as  to  the  liability  of 
oonneoting  carriers  is  discussed,  and  stated  to  be  based  upon  the  ground  of 
want  of  privity  of  contract  between  the  injured  party  and  the  connecting 
carrier,  and  in  denying  the  application  of  the  English  rule  Hutchinson  on 
Carriers,  section  160,  is  quoted  with  approval,  as  follows :  "And  the  mere  fact 
that  the  auxiliary  carrier  acts  in  the  transportation  as  the  agent  of  the  oon- 
tracting  carrier,  and  that  there  is  no  privity  of  contract  between  him  and 
the  owner  of  the  goods,  furnishes  no  legal  reason  why  he  may  not  be  held 
liable  to  the  owner  for  any  loss  which  may  arise  either  from  negligenoe  or 
misfeasance." 
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And  Id  the  case  of  Ireland  v.  M.  Ss  O.  B.  B.  Co.,  20  Ky.  Law  Hep.,  1587, 
the  court  is  oarefol  to  state  that  "the  ooDDeotlng  linebaTiDg  entered  Its  ap- 
peazance.  Is  also  liable  to  the  owner,  if  the  damage  occurred  on  its  line." 
These  seem  to  be  all  the  oases  in  this  State  which  bear,  even  remotely,  upon 
the  qnestion  here  presented.  The  question  here  presented  for  decision  has, 
therefore,  never  been  decided  in  this  State.  While,  as  an  original  proposi- 
tion. It  would  seem  that  a  contract,  though  mude  in  terms,  not  only  for  the 
benefit  of  the  parties  thereto,  but  for  the  benefit  of  a  third  person,  would 
Deitber  bind  nor  benefit  such  persons  in  the  absence  of  an  acceptance  of  its 
Iffcvisions,  and  that  the  mere  receiving  of  goods  by  a  connecting  line,  with- 
out anything  to  show  Information  of  the  terms  of  the  contract  made  with 
the  initial  carrier,  should  not  be  held  to  be  an  acceptance  of  the  terms  of 
snoh  contract,  because  the  law  requires  the  connecting  carrier  to  so  receive 
the  goods,  and  what  is  done  in  obedience  to  a  legal  requirement  ought  not 
to  be  construed  to  create  any  implied  contract  other  than  that  which  the  law 
implies,  the  current  of  authority  has  led  us  to  a  different  conclusion. 

It  may  be  conceded,  however,  that  there  is  considerable  authority  for  the 
proposition  that  there  is  no  implied  contract  other  than  that  created  by  the 
law  from  the  receipt  of  goods  for  transportation  by  a  common  carrier, 
whether  such  receipt  is  required  by  statute  or  by  the  provisions  of  the  com- 
mon law.  (Gulf,  &c.,  R.  R.  Co.  v.  Dwyer,  76  Tex.,  6:2,  7  L.  R.  A.,  478; 
Same  V.  Baird,  75  Tex.,  2M.)  And  this  has  bean  held  with  special  refer- 
ence to  the  rate  of  freight  contracted  for  by  the  initial  carrier,  which  is  held 
Dot  binding  without  ehowing  some  privity  between  the  two  carriers  or  a 
knowledge  of  the  contract  on  the  part  of  the  connecting  line.  (Wells  v. 
Thomas,  27  Mo.,  17,  72  Am.  Dec,  229;  see  also  note  to  this  decision  on  page 
242);  Lawson  on  Carriers,  section  244;  Adams  Express  Co.  v.  Harris,  120  Ind., 
76;  Bancroft  v.  Merchants  Dispatch  Trans.  Co.,  47  la..  262,  29  Am.  Rep., 
483.) 

As  might  be  expected,  most  of  the  cases  which  bear  upon  this  question 
arise  upon  claims  of  connecting  carriers  to  the  benefit  of  provisions  of  con- 
tracts with  the  initial  character.  It  is  quite  difficult  at  times  to  determine 
the  reason  for  the  distinction  made  in  the  cases.  As  matter  of  course,  if  the 
contract  is  held  binding  upon  the  connecting  carrier,  the  stipulations  must 
inure  to  its  benefit.  The  obligation  of  the  contract  must  be  reciprocal.  If 
the  oarriei  is  a  party  to  the  contract,  and,  therefore,  bound  under  the  con- 
tract, it  must  have  the  advantage  of  the  stipulations  which  limit  its  liability 
unless  such  limitation  is  forbidden.  The  carrier's  liability  in  such  case  is 
deduced  from  its  ratification  of  the  original  contract.  In  this  case  the  L. 
&  N.  Go.  made  the  contract  of  shipment.  It  contracted  on  behalf  of  itself 
and  connecting  carriers,  without  stipulating  what  carriers  should  complete 
the  transportation  to  the  point  of  destination.  It  limited  its  own  liability 
to  sQoh  damages  as  should  occur  upon  its  own  line.  It  also  undertooli  to 
further  limit  its  liability,  and  the  contract  provides  that  such  limitations 
sboQid  inure  to  the  benefit  of  connecting  carriers  Although  it  is  not  shown 
that  the  P.,  C,  C.  &  St.  L.  Co.  had  knowledge  of  these  provisions,  it  must 
be  charged  with  knowledge  that  the  L.  &  N.  Co.  received  the  cattle  under 
some  contract.  Though,  so  far  as  the  record  shows,  it  did  not  know  the 
terms  of  that  oontract,    it  could  have  ascertained  them,  or  it  could   have 
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limited  its  owd  liability  by  the  terms  of  the  receipt  which  it  gave  for  the  cattle 
to  the  intermediate  carrier,  the  Louisville  Bridge  Oo.  which  received 
them  from  the  L.  &  N.  Oo/s  terminus,  and  delivered  them  to  the  P.,  O.,  G. 
&  St.  L.  Oo.  Having  received  the  cattle  withont  any  such  limitation,  we 
are  of  opinion  that,  under  the  authorities,  it  must  be  assumed  to  have 
accepted  them  under  the  terms  of  the  orieinal  contract.  The  ratiflcation 
was  the  ratification  of  the  contract  made  in  Hardin  county.  It  bound 
the  shipper  as  if  it  had  been  signed  in  Hardin  county  by  him  and  by  the 
connecting  carrier.  When  ratified,  it  bound  the  connecting  carrier  as  if  it 
had  been  there  signed  by  it  or  its  agent,  and  it  became  a  contract  made  lz> 
Hardin  county  between  appellees  and  the  P.,  0.,  O.  &  St.  L.  Ry.  Oo. 

In  Blliott  on  Railroads,  section  1446,  the  general  doctrine  is  thus  laid  down^ 
and  a  number  of  authorities  cited:  "If  a  connecting  railroad  company  la 
designated  as  such  in  the  initial  carrier's  bill  of  lading,  or  if  the  bill  pro- 
vides that  all  stipulations  shall  inure  to  the  benefit  of  all  the  carriers,  then, 
having  accepted  the  goods  thereunder  without  any  separate  agreement,  it 
becomes  virtually  a  party  to  the  contract  bound  by  the  undertakings  therein 
and  benefitted  by  the  limitations.  If,  however,  the  connecting  carriers  are 
not  designated,  but  are  left  to  the  initial  carrier's  selection,  and  there  Is  no 
provision  that  the  stipulations  shall  inure  to  the  benefit  of  any  other  carrier^ 
the  connecting  carrier  may  not  claim  the  benefit  of  the  original  contract, 
and  when  it  accepts  the  goods  it  does  so  under  the  law.  So  where  the  con- 
necting carrier  on  receiving  the  goods  gave  a  receipt  containing  definite 
provisions,  it  was  held  that  it  thereby  lost  the  right  to  avail  itself  of  provis- 
ions for  its  benefit  in  the  receipt  given  by  the  first  carrier.  And  it  has  also 
been  held  that  a  connecting  carrier  can  not  be  considered  as  ratifying  the 
original  contract  where  in  receiving  and  transporting  the  goods  it  merely 
does  what  a  valid  statute  requires  it  to  do." 

In  Halliday  v.  St.  Louis,  Kansas  Oity  &  Northern  By.  Oo.,  74  Mo..  169,. 
41  Am.  Rep.,  311,  it  was  said  :  "When  a  carrier  undertakes  to  transport  to 
a  point  beyond  the  terminus  of  its  own  line,  or  to  a  point  not  on  its  line,, 
it  will  be  responsible  according  to  the  terms  of  the  contract  of  shipment,  if 
it  contain  no  prohibited  exemptions  for  loss  or  injury  occurring  upon 
the  connecting  lines  as  well  as  upon  its  own  line,  and  the  connecting  carrier 
will  also  be  responsible  to  the  shipper  for  its  own  fault  or  negligt^noe,  and 
according  to  the  terms  of  the  shipper'?  contract  with  the  contracting  carrier, 
the  connecting  carrier,  by  receiving  the  goods  from  the  contracting  carrier 
becomes  its  agent  for  the  purpose  of  completing  its  contract  with  the  ship- 
per, and  where,  as  in  this  case,  the  contract  of  the  shipper  contemplates  the 
employment  of  connecting  lines,  the  law  will  imply  from  this  circumstance 
sufficient  privity  between  the  shipper  and  the  connecting  carrier  to  enable 
the  shipper  to  maintain  an  action  against  such  carrier  on  the  contract.  *  *  * 
By  simply  accepting  the  stock  from  the  receiver.  Bond,  to  be  transported  to 
St.  Louis,  the  defendant  became  entitled  to  claim  the  benefits  of  nil  valid 
exceptions  he  had  made  with  the  shipper."  (Lawson  on  Carriers,  section  248.) 

And  in  Adams  Express  Co.  v.  Harris,  supra,  the  court  distinguiFhing  the 
case  before  it,  said:  "If  the  appellant  bad  been  designated  in  the  contraot 
with  the  first  carrier  as  one  of  the  intermediate  carriers,  or  if  the  contraot 
had  provided  that  its  stipulations  should  enure  to  the  benefit  of  all  the  car- 
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lien,  then  the  contention  cf  the  appellant  wonld  find  etrong  support  from 
tbe  aotborltles. "  (U.  S.  Ezpress  Go.  v.  Harris.  61  Ind.,  Id7;  St.  Louis,  &o.» 
B.  W.  Co.  ▼.  Weakley.  60  Ark.,  897;  HalUday  v.  St.  Louis  &  B.  W.  Go.  7i 
Mo..  160,  41  Am.  Bep.,  809;  R.  R.  Co.  v.  Androsoofcgln  Mills,  22  Wall.,  694; 
Magbee  v.  Camden.  &o.,  R.  R.  Co..  46  N.  T.,  614;  Lamb  t.  Camden.  &0.,. 
R.  R.  Co.,  46  N.  Y.,  271.;  R.  R.  Go.  ▼.  Androscoggin  Mills.  2d  Wall.,  694; 
Falrhank  Co.  ▼.  C.,  N.  O.  &  T.  P.  Ry.  Co.,  66  Fed.  Rep..  471.) 

In  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Weakley,  60  Ark..  897;  7  Am.  S.  R.,  UK 
II  was  held :  '*The  appellant,  by  receiving  tbe  stock,  became  their  agent  to 
complete  their  contract  to  the  extent  of  shipping  the  stock  over  so  much  of 
its  road  as  formed  a  part  of  the  route  over  which  the  shipment  was  to  he- 
made.  From  this  fact  the  law  implied  a  privity  between  the  parties  to  thia 
Mtion  sufficient  to  enable  appellees  to  8ue|appellant  for  any  losses  sustained 
by  reason  of  it»  failure  to  perform  the  contract,  and  gave  to  appellant  the 
benefit  of  all  valid  limitations  contained  in  the  agreement  upon  tbe  earrier'a 
liability.  Sothat  while  the  burdens  were  imposed,  the  benefits  of  tbe  limita- 
tions in  the  contract  enured  to  appellant. "  (Taylor  v.  Little  Rock,  &c.,  R.  R. 
Co.,89Ark..  148,168;  Halllday  v.  St.  Louis,  &c..  Ry.  Co.,  74  Mo.,  159;  41  Am. 
809;  0  Am.  &  Eng.  R.  R.  Gas.,  488;  Hutchinson  on  Carriers,  secst ions  261,. 
260.254,266.) 

For  the  reasons  given  the  judgment  is  affirmed. 

Whole  court  sitting. 


EVANS,  &c.  V.  HENDERSON. 

(Filed  May  29.  1902— Not  to  be  reported. ) 

Wills— Vested  estates— A  devisor  gave  his  estate  to  bis  wife  for  life,  and 
further  provided  that  at  her  death  the  property  should  go  to  his  living  chil- 
dren, share  and  share  alike.  A  son  of  tbe  testator  survived  his  father,  and 
died  before  the  widow,  leaving  appellee  as  his  only  heir.  After  tbe  deatb  of 
tbe  widow  the  children  of  tbe  testator  insist  that  they  are  tbe  beiiefioiarlea 
of  tbe  will,  and  that  appellee  is  excluded.  Heid— That  it  was  not  the  evident 
intention  of  the  testator  to  deprive  bla  grandohild  of  the  share  to  which  hia 
father  would  have  been  entitled  had  he  survived  tbe  widow.  Each  child  re> 
oelved  a  vested  interest  at  the  death  of  tbe  testator,  and  the  grandchild  is  en* 
titled  to  the  share  of  his  father.  The  law  favors  vested  estates,  and  this  con« 
stroction  is  in  harmony  with  section  2064,  Kentucky  Stautes. 

Glore  &  Clayton  for  appellants. 

H.  D.  Gregory  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Israel  Evans  died  in  1895.  At  the  time  of  his  deatb  be  left  surviving  him 
a  widow  and  five  children,  one  of  whom,  Richard  Evans,  was  tbe  father  of 
appellee.  Richard  Evans  died  in  December,  1897,  leaving  the  appellee 'his 
only  heir  at  law.  Israel  Evans'  widow  died  in  March,  1899.  iFinel  Evans 
died  testate,  and  the  fourth  clause  of  bis  will,  which  we  are  called  upon  to 
oonitroe,  reads  as  follows:  "I  appoint  Catherine  S.  Evans,  my  wife,  execn- 
tnis  of  this  my  last  will  and  testament,  without  bond,  to  have  and  to  hold 
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•all  my  real  and  persooal  property  durlD|<  ber  natural  life,  personal  or  real 
property  may  be  sold  for  support  If  needed,  and  I  name  and  request  Bobt.  H. 
Fleming  and  Theodore  Harris  to  counsel  and  aid  ber  if  requested,  and  I  re- 
-quest  and  appoint  said  Fleming  and  Harrsi,  executors  after  tbe  decease  of  tbe 
-ezeoutress,  and  by  proxy  or  in  person  close  up  tbe  estate.  After  paying  tbe 
funeral  expenses  of  tbe  exeoutress  and  all  tbe  witbin  above  orders  and  your- 
eelves,  tben  tbe  remaining  real  and  personal  property  to  go  to  my  living 
<)bildren,  all  to  share  alike." 

As  Richard  Evans,  father  of  tbe  appellee,  died  before  tbe  life  tenant,  it  1b 
-claimed  by  his  brother  and  sister  that  they  take  tbe  entire  estate  of  tbe  tes- 
tator; that  the  appellee  took  no  interest  in  it.  The  question  Involved  la 
whether  the  real  estate  vested  in  bis  children  at  bis  or  bis  v^idow's  death. 
The  law  favors  vested  estates,  and  courts  construe  wills  so  as  to  bold  estates 
vest  on  tbe  death  of  the  testator,  if  it  can  be  done  without  defeating  bis  In- 
tention. The  Inquiry  should  always  be,  what  is  the  Intention  of  tbe  testator? 
If,  then,  it  is  clear  from  the  whole  will  that  tbe  testator  intended  that  the 
estate  should  vest  in  bis  children  at  tbe  death  of  tbe  life  tenant,  tben  the 
will  should  be  so  construed,  although  there  is  a  tendency  of  tbe  courts  to 
bold  that  survivorship  should,  as  a  general  rule,  be  referred  to  tbe  period  of 
the  testator's  death.  It  is  certain  that  no  fixed  rule  of  interpretation  can  be 
established  as  applicable  to  words  of  survivorship.  Some  courts  bold  that 
the  same  rule  should  not  be  applied  in  construing  words  of  survivorship  as 
to  personal,  as  in  cases  of  tbe  disposition  of  real  estate.  This  language  ap- 
pears in  the  will,  ''then"  tbe  remaining  real  estate,  etc.,  shall  go  to  my  living 
children.  Our  opinion  is  that  the  testator  gave  bis  children  a  vested 
remainder,  and  that  tbe  word ''then"  was  used  only  to  express  the  time 
when  the  remainder  shall  take  effect  in  possession,  and  not  when  it  should 
become  vested.  This  word  is  frequently  so  used.  (Williamson,  &c.  v. 
Williamsoc,  &o.,  18  B.  M.,  376.)  We  do  not  think  tbe  testator  intended,  if 
one  of  bis  children  died,  leaving  a  child  or  children,  that  bis  child  or  children 
should  not  take  such  share.  He  did  not  make  a  disposition  of  bis  estate  so 
as  to  prevent  the  opeiation  of  section  2064,  Kentucky  Statutes,  which 
reads  as  follows: 

"When  a  devise  is  made  to  several  as  a  class,  or  as  tenants  in  common,  or 
as  joint  tenants,  and  one  or  more  of  tbe  devisees  shall  die  before  tbe  testator, 
and  another  ur  others  shall  survive  the  testator,  tbe  share  or  shares  of  suoh 
as  so  die  shall  go  to  his  or  their  descendants,  if  any;  if  none,  to  the  surviv- 
ing devisees,  unless  a  difleient  disposition  is  made  by  tbe  devisor.  A  devise 
to  children  embraces  grandchildren  when  there  are  no  children,  and  no  other 
oonstruotlon  will  give  effect  to  the  devise." 

Tbe  judgment  is  affirmed. 


COMMONWEALTH   v.  PORTER. 

(Filed  May  29,  1902.) 

Criminal  law— Em bezzl men t— Construction  of  statutes— Appellee  was  in- 
dicted for  embezzlement  of  funds  belonging  to  the  Warren  Deposit  Bank 
while  cashier  of  same.  Tbe  court  sustained  a  demurrer  to  said  indictment 
-and  dismissed  same,  from  which  this  appeal  is  prosecuted.  It  is  insisted 
that  tbe   indictment  was  framed  under  a  provision  of  tbe  charter  of  said 
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bink  whioh  fixed  the  puDifihziieot  for  embe7.zlem6iit  by  its  olBoers,  aod  th& 
Mid  aol  expired  before  the  time  the  demurrer  was  filed,  and  that,  therefore^ 
no  law  existed  for  the  pQnlshmeot  of  defendant.  It  is  insisted  for  defendant 
tliat  the  section  of  the  bank  charter  was  repealed  by  the  (general  law  passed 
in  1868.  now  known  as  seotion  1209,  Kentucky  Statutes,  and  said  Indictment 
was  suflSoient. 

W.  A.   Porter,   T.  W.  Thomas.  Lewis  MoQuown,  C.   J.  Pratt,  Wright  Sc 
MeElroy  and  MoQuown  &  Bradburn  for  appellant. 

Fairleigb,  Straus  &  Eagles  and  Sims  &  Qrider  for  appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

OntbeStb  of  April,  1901,  an  indictment  was  returned  against  the  appellee, 
L.  R.  Porter,  by  the  grand  jury  of  Warren  county,  charging  that  on  or- 
aboot  the  first  day  of  February,  1890,  whilst  cashier  of  the  Warren  Deposit 
Bank  of  Bowling  Green,  he  feloniously  embezsled  and  converted  to  his  own 
use.  and  the  use  of  C.  J.  Porter  and  E.  A.  Porter,  the  sum  of  f  1,046  in  money, 
which  belonged  to  the  bank,  and  which  came  into  his  bands  as  cashier- 
thereof.    The  indictment  charges  that  the  Warren  Deposit  Bank  was  organ- 
ind  under  an  act  of  the  general  assembly,   approved  March  16,  1869,  and 
amended  March  13,  1871,  on  the  16th  day  of  June,  1871,  and  was  to  run  untit 
the  16tb  of  June,  1901 ;  and  that  the  charter  was  in  full  force  and  effect  at 
the  time  of  the  alleged  embezzlement.    At  the  January  term,  1909,  the  ap- 
pellee, Porter,  filed  a  general  demurrer  to  the  indictment,  whioh  was  sus- 
teined,   and  the  indictment  dismissed  and  defendant  discharged  from  cus- 
tody.    From    that  judgment  the   Commonwealth  prosecutes  this  appeal. 
The  ground  of  the  demurrer  was  that  if  the  offense  charged  was  in  fact  com- 
mitted it  was  a  violation  of  section  7  of  the  bank  charter,  which  was  in  full 
tone  when  the  alleged  embbezzlement  occurred  and  when  the  indictment 
was  returned  by  the  grand  jury,  and  was,  therefore,  exclusively  punishable- 
QDder  seotion  7  of  the  charter,  and  not  under  the  general  statute  against 
embezzlement  by  bank  officers  found  in  section  1209  of  the  Kentucky  Stat- 
utes.   And,  second,  that  when  the  case  was  called  for  trial  and  the  demurrer 
interposed   at  the  January  term,  1902,  of  the  Warren   Circuit  Court,    th& 
charter  of  the  bank  had  expired  by  limitation  and  section  7  was  dead;  and 
that  there  was  no  statute  then  in  existence  under  which  embezzlement  of 
funds  of  the  Warren  Deposit  Bank  by  its  cashier  could  be  punished.    The 
notion  of  the  bank  charter  referred  to  is  as  follows:  "If  any  officer,  agent  or 
•ervant  of  such  bank  shall  appropriate  any  of  the  funds  to  bis  own  use,  or 
shall  willfully  fall  to  make  correct  entries  or  knowingly  make  false  ones,  on 
the  books  with  the  intent  to  cheat  or  defraud  the  corporation,  or  any  person, 
or  to  conceal  any  improper  appropriation  of  funds,  the  officer,  agent  or  ser- 
vant so  offending  shall  be  deemed  guilty  of  a  felony,  and  shall,  upon  convic- 
tion thereof,  be  sentenced  to  confinement  in  the  jail  and  penitentiary  for 
a  period  of  not  less  than  one  nor  more  than  twenty  years." 

Seotion  1902  of  the  Kentucky  Statutes  reads  as  follows:  "If  any  officer, 
agent,  clerk  or  servant  of  any  bank  or  corporation  shall  embezzle  or  fraud - 
nlently  convert  to  his  own  use,  or  to  the  use  of  another,  bullion,  money, 
bank  notes  or  any  effects  or  property  belonging  to  such  liank  or  corporation, 
or  other  corporation  or  any  person,  which  shall  have  come  to  his  possession 
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or  beeD  placed  io  his  oare  or  under  bis  maDagemeot  as  such  officer,  agent, 
clerk  or  aerTant,  he  and  the  person  to  whose  use  the  same  was  fraudulently 
•converted,  if  be  assented  thereto,  shall  be  confined  in  tbe  penitentiary  not 
less  than  one  nor  more  than  ten  years.*' 

It  is  the  contention  for  the  Commonwealth  that  section  7  of  tbe  bank 
charter  was  repealed  by  tbe  enactment  by  the  general  assembly  on  tbe  10th 
of  April,  18d8,  of  section  1802  of  the  Kentucky  Statutes,  and  that  the  indict- 
ment was  drawn  under  the  general  law,  and  the  offense  is  properly  punish- 
able thereunder.  We  fully  concur  in  the  contention  of  council  for  appellee 
that  the  law  is  well  settled  that  after  the  expiration  or  repeal  of  a  statute 
that  no  penalty  cau  be  enforced  or  punishment  inflicted  for  a  violation 
thereof  committed  whilst  it  was  in  force.  And  it  is  also  conceded  that  it  is 
a  general  rule  of  construction  that  a  local  or  special  law  is  not  repealed  by 
tbe  enactment  of  a  general  one  covering  the  same  subject  unless  it  ex- 
pressly so  declares,  or  it  follows  by  neoessary  implication  that  tbe  law-mak- 
ing department  of  the  government  bo  intended. 

By  subsection.  4  of  section  69  of  the  Constitution  tbe  general  assembly 
are  expressly  prohibited  from  passing  local  or  special  acts  to  regulate  tbe 
punishment  of  crimes  and  misdemeanors,  and  tbe  schedule  provides:  ''The 
provisions  of  all  laws  which  are  inconsistent  with  this  Constitution  shall 
oease  upon  its  adoption,  except  that  all  laws  which  are  inconsistent  with 
such  provisions  as  require  legislation  to  enforce  them  shall  remain  In  force 
until  such  legislation  is  had,  but  not  longer  than  six  years  after  the  adop- 
tion of  this  Constitution,  unless  sooner  amended  or  repealed  by  the  general 
assembly." 

In  the  case  of  Bucbanon  v.  Commonwealth,  95  Ky. ,  884,  it  was  said  that 
'*tbe  act  of  April  10,  1898,  was  intended  to  be  a  complete  system  of  statutory 
law  relating  to  crimes  and  punishments,  and  as  a  consequence  to  supersede 
or  repeal  all  existing  statutes  on  that  subject,  for  under  the  compre- 
hensive title  of  crimes  and  punishments  every  offense  mentioned  in  chapter 
29  of  the  General  Statutes  having  the  same  title  as  well  as  all  others,  provided 
against  by  special  acts,  are  considered  and  treated  of  in  that  act.  which  is 
formally  divided  into  articles  relating  to  different  classes  of  crimes  and 
flubdi visions  of  each  class." 

In  the  more  recent  oases  of  Richardson  v.  Boske,  Sheriff,  88  Ky.  Law  Rep. , 
1210;  N.  &  C.  Bridge  Co.  v.  Campbell,  23 Ky.  Law  Rep.,  2060,  it  was  decided 
that  numerous  special  laws  relating  to  tbe  fiscal  affairs  of  Kenton  and 
Campbell  counties  were  repealed  by  the  adoption  of  the  general  law  with 
reference  thereto.  When  the  case  of  tbe  Commonwealth  v.  Cain,  77  Ky. ,  625, 
was  decided  tbe  Constitution  did  not  prohibit  special  legislation  like  that 
embodied  in  the  charter  of  the  Gas  Co.  and  the  Warren  Deposit  Bank,  and 
as  a  result  innumerable  special  laws  were  enacted  prescribing  different 
penalties  for  the  same  offense  when  committed  In  different  oounties  of  tbe 
State.  And  the  Constitutional  Convention  intended  by  the  enactment  of 
section  69  and  the  schedule  of  the  Cunstitution  to  prohibit  this  character  of 
legisUtion,  and  tbat  they  should  be  superseded  by  tbe  adoption  of  general 
laws  uniform  in  punishment  and  application  throughout  the  Commonweatb. 
As  was  well  said  in  McTigue  v.  Commonwealth,  14  Ky.  Law  Bep.,  1418: 
*' Within  the  spirit  of  the  Constitution,  if  not  within  its  very  letter,  tte  law 
must  inflict  like  penalties^for  like  offenses.  *   "*    *  We  may  well  denonnoe  aa 
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adelosion  the  crowning  boast  of  the  CoostitntioD  that  systematio  uniform. 
iCT  Id  the  administration  of  the  law  had  been  provided  for  with  proximate 
perfection,  if  this  monament  of  iooal  inoonsistenoles  shall  continue  to  mar 
the  ffyniinetry  of  our  statutes.  *  *  *  Even  without  legislation,  all  laws 
Dot  consistent  with  its  spirit,  which  are  not  in  terms  repealed  or  made  con- 
«lsteot  ill  the  meantime,  stand  repealed  at  the  expiration  of  six  years  after 
cbe  adoption  of  the  Constitution.  *' 

No  r«aflon  can  be  suggested  why  embezzlement  of  the  funds  of  the  Warren 
Deposit  Bank  should  be  punished  by  confinement  in  the  penitentiary  by  from 
«ne  to  twenty  years,  when  if  the  Bame  offense  had  been  committed  agaikist 
an  J  other  bank  the  punishment  is  limited  by  the  General  Statutes  to  ten 
years. 

Counsel  for  appellee  suggest  that  section  1202  of  the  Kentucky  Statutes  is 
also  obnoxious  to  the  Constitution  as  special  legislation,  for  the  reason  that 
it  poDisbes  the  crime  of  embezzlement  when  committed  by  the  employe  of 
a  curporation,  but  makes  no  provision  for  the  punishment  of  the  same  offense 
when  committed  by  the  servants  of  a  private  firm  tiansacting  the  same 
character  of  business.  In  other  words,  that  the  classification  made  by  the 
'titutfl  is  not  of  the  business,  but  of  the  owners  of  the  business.  We  are 
aware  that  in  Barkley  v.  Breckinridge,  61  Ky.,  337,  it  was  held  that  a  clerk 
of  a  private  banker  who  had  converted  to  his  own  use  money  belonging  to 
hit  employer  could  not  be  convicted;  that  the  statute  applied  only  to  the 
BgeDtB  of  the  corporation.  The  language  of  the  present  statute,  however,  is 
materially  different  from  the  one  considered  by  the  court  in  that  case.  Sec- 
tion 1!03  punishes  the  offense  of  embezzlement  by  a  servant  of  any  bank, 
whether  inoorporated  or  not,  and  without  passing  upon  the  merit  of  the 
suggestion,  if  made  in  a  case  which  fairly  presented  the  question,  we  are  of 
the  opinion  that  it  has  no  application  here.  And  that  section  7  of  the  bank 
charter  was  repealed  by  the  general  act  of  1898,  and  that  the  offense  charged 
is  covered  by  section  1202  of  the  Kentucky  Statutes,  and  that  the  special 
Jadge  erred  tn  sustaining  the  general  demurrer. 

For  reasoDB  indicated  the  judgment  is  reversed  and  cause  remanded  for 
prooeedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Jndge  DuBelle  delivered  the  following  dissenting  opinion  June  8,  1902 : 1 
Jodge  DuBelle  dissents  from  so  much  of  the  opinion  as  holds  that  a  self- 
executing  constitutional  provision   prohibiting  future  special    legislation 
operates,  in  conjunction   with  the  re-enactment  of  a  general  law,  to  repeal 
prior  valid  special  legislation. 


McLean,  &o.  v.  smith,  &c. 

(Filed  May  80.  1902— Not  to  be  reported.) 

Practice— Dismissal  of  action— This  action  was  instituted  for  the  purpose 
of  appointing  viewers  to  view  and  report  as  to  the  construction  of  a  ditch 
with  arms  threreto,  before  the  construction  of  a  ditch  with  arms  was  author- 
ized by  law.  After  the  law  was  passed  authorizing  the  construction  of 
ditches  with  arms  an  amended  petition  was  filed,  which  was  subsequently 
stricken  from  the  flies  and  the  action  dismissed.  An  appeal  was  prosecuted 
to  the  olrouit  oourt  which  was  dismissed.  Held— That  the  action  was  prop- 
erly dismissed. 
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R.  G.  Hill  for  apj>ellaDts. 
Sweeney,  Ellis  &  Sweeney  for  appellees. 
Appeal  from  Daviess  Glronit  Court. 
Opinion  of  the  court  by  Chief  Justice  Gufly. 

It  appears  from  this  record  that  on  the  10th  das:  of  May,  1808,  the  appel* 
lant,  Geo.  A.  McLean,  and  others  procured  from  the  Daviess  county  court  an 
ordw  appointing  viewers  to  view  and  report  as  to  a  ditch  for  the  purpose  of 
ditching  certain  lands.  It  seems  that  the  applicants  desired  the  construction 
of  a  certain  ditch  with  branches  or  arms,  and  that  long  af  rer  the  institution 
of  the  proceedings  the  legislature  passed  an  act  authorizing  arms  or  hranohes- 
to  the  ditch,  which  it  seems  had  not  been  theretofore  authorized  by  law, 
after  which  the  appellants  filed  an  amended  petition  seeking  to  obtain  the 
desired  order  as  to  arms  or  branches,  and  on  motion  of  appellees  the  amended 
petition  was  stricken  from  the  files.  The  case  was  continued  from  time  Uy 
time  until  1001,  when  the  county  court,  upon  its  own  motion,  it  seems,  dis- 
missed the  petition  and  the  appellant  prosecuted  an  appeal  to  the  circuit 
court,  which  court,  on  the  16th  of  November,  1001,  rendered  the  followlnfi^ 
Judgment : 

"This  action  having  heretofore  been  submitted  to  the  court,  and  the  court 
being  fully  advised,  it  is  adjudged  by  the  court  that  the  appeal  be,  and  the 
same  is  hereby,  dismissed,  and  that  John  K.  Smith  and  W.  G.  Smith  recover 
their  costs  in  this  action  in  this  court  and  the  lower  court  expended,  for 
which  execution  may  issue,  to  all  of  which  the  plaintiff  herein  excepts  and 
prays  an  appeal  to  the  Court  of  Appeals,  which  is  granted." 

The  appellees  have  entered  a  motion  to  dismiss  the  appeal,  and  the  case^ 
is  submitted  ;  upon  such  motion  and  upon  the  merits.  It  seems  there  is  no 
name  entered  as  appellant,  except  Geo.  A.  McLean  followed  by  the  words. 
*'and  other  petitioners  as  signed  the  petition,  except  J.  G.  Nail  (page  19  and 
20  of  this  record)." 

We  are  inclined  to  the  opinion  that  the  motion  to  dismiss  is  well  taken, 
but  inasmuch  as  the  cape  has  been  submitted  upon  the  merits  as  well  as 
upon  the  motion,  we  have  examined  the  record,  which  seems  to  be  in  some 
confusion. 

The  circuit  court  did  not  deliver  an  opinion,  hence  we  do  not  know  the 
grounds  upon  which  the  judgment  appealed  from  was  based.  However,  after 
an  examination  of  the  record  and  the  briefs  filed,  we  fail  to  perceive  that 
the  county  court  erred  in  dismissing  the  application  and  likewise  fail  to 
perceive  any  error  upon  the  part  of  the  circuit  court. 

It  may  be  further  remarked  that  the  affirmance  of  this  Judgment  will 
not  preclude  the  parties  from  instituting  proper  proceedings  for  the  estab- 
lishment of  such  ditches  and  arms  thereto  as  may,  in  the  Judgment  of  the 
court,  be  deemed  lawful  and  necessary.  We  have  concluded  that  the  Judg> 
meat  appealed  from  bhould  be  affirmed. 

Judgment  affirmed. 
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'  [Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ky.,  Bar.] 
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NEEDLES  V.  FUSON. 

(Filed  May  d9,  190d-Not  to  be  reported.) 

iDfltmctiooB—The  olalm  of  appellee  involved  a  question  of  law  and  was 
ool  enforoible  afi^ainst  appellant,  and  the  court  should  have  so  decided  with- 
out Bofamitting  It  to  the  jury. 

D.  B.  Logan  for  appellant. 

0.  V.  Riley  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Faynter. 

Tbe  question  here  for  review  is  the  instruction  of  the  court  relative  to  a 
claim  for  I3S0,  which  the  appellee,  Fuson,  by  the  second  paragraph  of  his  pe- 
titloD,  sought  to  and  did  recover  from  the  appellant,  Needles,  upon  the 
ground  that  be  had  received  that  sum  for  the  use  and  benefit  of  appellee, 
nnder  a  promise  that  he  would  pay  it  to  him,  but  failed  and  refused  to  do  so. 
The  evidence  conduces  to  prove  that  the  appellant  for  the  time  acted  as  the 
axent  of  the  appellee  in  some  lumber  transactions;  that  subsequently  he 
nwed  some  lumber  for  the  appellee  at  |3  per  thousand;  that  the  appellee 
Bold  to  Edwards  &  Co.  certain  lots  of  logs  and  lumber;  that  the  appellant  as- 
listed  him  in  consummating  the  sale ;  that  before  the  sale  to  Edwards  &  Co. 
tbe  appellee  bad,  at  his  own  expense,  sawed  several  thousand  feet  of  lumber 
at  what  is  known  as  the  * 'Lower  Lee  set;"  that  the  appellant  did  the  sawing 
meDtloned  above  at  that  set;  that  under  the  terms  of  the  writing  evidencing 
tbe  sale  to  Edward  bSb  Co.  that  firm  was  not  to  pay  for  the  sawing  of  that 
part  of  the  lumber  at  the  "Lower  Lee  set"  which  had  been  sawed  previous 
to  that  which  had  been  sawed  by  the  appellant  at  IS  per  thousand ;  that 
about  the  time  of  and  after  the  sale  was  made  to  Edwards  &  Co.  the  appel- 
lant suggested  to  the  appellee  that  he  make  Edwards  &  Co.  pay  for  sawing 
tbe  lumber  wbicb  had  been  sawed  by  him  at  "Lower  Lee  set"  before  tie 
appellant  began  to  saw  under  his  contract  So  it  was  agreed  betwen  appel- 
lant and  appellee  tbat  the  appellant  was  to  make  out  a  bill  for  sawing  the 
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\7 hole  of  the  lumber  at  "Lower  Lee  set."  collect  it  from  Edwards  &  Co., 
«nd  then  pay  part  or  all  of  the  bill  which  covered  the  lumber  which  had 
been  sawed  by  the  appellee  to  him.  The  appellee  claimed  that  this  lumber 
amounted  to  110,000  feet,  whilst  appellant  claims  that  the  quantity  was 
less  than  that.  The  appellant  admits  that  under  this  arrangemeDt  he 
did  collect  from  Edwards  &;  Co.  about  S200,  but  subsequently  paid'it  back  to 
that  firm.  It  is  admitted  by  both  parties  that  the  claim  was  made  oat  in 
the  name  of  appellant  to  enable  them  the  easier  to  accomplish  their  pur- 
pose. 

The  appellee  bases  his  right  to  recover  upon  the  ground  that  the  appellant 
was  his  agent  in  collecting  the  money,  therefore,  he  must  account  to  him  for 
.  it.  The  appellant  denies  the  right  of  a  recovery  upon  the  facts  stated  above. 
He  avers  in  his  answer  that  Edwards  &  Co.  paid  the  money  by  mistake. 
It  is  contended  by  the  appellant,  as  appellee  was  not  entitled  to  the  money, 
and  it  came  into  his  hands  by  a  mistake  of  Edwards,  &  Co.,  superinduced 
by  their  combined  conduct,  he  can  «ot  recover.  In  this  view  we  oonoiir. 
The  appellant  did  not  undertake  as  agent  of  appellee  to  collect  a  bill  for  him 
from  Edwards  &  Co.  he  undertook  to  collect  in  his  own  name  on  a  claim 
which  Edwards  &  Co.  did  not  owe  either  of  them,  under  an  agreement  that 
he  would  give  the  whole  or  part  of  the  amount  collected  to  the  appellee. 
Edwards  &  Co.  could  have  maintained  an  action  against  both  of  them  to 
recover  the  money  thus  wrongfully  obtained  from  them.  "When  the  appel- 
lant returned  the  money,  he  did  that  which  the  law  would  have  compelled 
him  to  do.  From  the  facts  in  this  case  the  law  of  vgency  has  no  applica- 
tion to  tlie  transaction.  It  was  simply  an  agreement  by  the  appellant  and 
appellee  to  collect  money  from  Edwards  &  Co.,  to  which  neither  was  entitled. 
But  if  the  law  of  agency  had  an  application  to  the  facts  of  this  case,  the 
appellee  is  not  entitled  to  recover. 

It  is  said  by  Mechnm  on  Agency,  section  660:  "The  question  of  the  liability 
of  the  agent  to  third  persons  for  money  received  by  him  may  arise  under 
two  states  of  fact.  It  may  be  money  which  the  agent  has  received  from  such 
third  pei'sons  to  be  paid  over  to  bis  principal,  and  which  being  paid  to  the 
agent  by  them  through  mistake  or  fraud,  they  are  desirous  of  recovering 
before  it  reaches  the  hand  of  his  principal." 

Again,  the  same  author  in  section  562,  says:  "Where,  however,  the  tblid 
person  who  paid  money  to  an  agent  under  a  mistake  of  fact  had  no  notice  of 
the  agency,  he  may  recover  the  money  so  paid  from  the  agent  although  the 
latter  has  paid  it  over  to  his  principal." 

The  appellant  represented  to  Edwards  &  Co.  that  the  account  was  due  him 
and  thus  collected  it;  they  did  not  know  that  appellee  was  to  get  any  part 
of  the  money.  The  court  should  not  have  given  insti'uction  No.  2;  on  the 
cjntrary,  under  the  competent  evidence  introduced,  the  court  should  bt.Td 
refused  to  have  submitted  to  the  jury  the  question  as  to  the  right  of  the  i  p- 
pellee  to  recover  the  claim  which  we  have  discussed.  The  essential  facts  Le-  . 
ing  admitted,  which  show  that  the  appellee  was  not  entitled  to  recover  the 
money  which  the  appellant  collected  from  Kdwards  &  Co.,  his  right  to  re- 
cover it  is  a  question  of  law. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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BELL  COUNTY  LAND  AND   COAL  CO.  v.  HENDRICK60N,  &o. 

(Filed  May  29,  1002-Not  to  be  reported.) 

Patents — Boundary— Id  this  action  inyolvlng  the  proper  location  of  a  pat- 
ent, a  comer  of  which  is  located  at  the  distance  from  the  beginning  called  for 
in  the  patent,  and  at  which  natural  objects  are  called  for,  is  established  as 
the  tme  comer,  inasmnch  as  the  courses  and  distances  rnn  from  said  corner 
will  close  the  snivey  and  conform  to  the  shape  of  the  survey  on  which  the 
patent  issue,  while  the  contrary  contention  would  leave  the  survey  in  a 
different  shape. 

D.  B.  Logan  for  appellant. 

Wm.  Low  for  appellees. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  a  controversy  over  the  pro^r  location  of  a  patent  which  issued  to 
J.  6.  Rve  on  April  8,  1867,  for  two  hundred  acres  of  land  in  Knox  county, 
under  which  appellees  claim.  Appellant  claims  under  junior  patents  issued 
lo'the  years  1887  and  1888,  so  that  the  only  real  question  in  the  case  is  the 
proper  location  of  the  lines  of  the  Eve  patent.  There  is  no  controversy  as  to  the 
tSrst,  second,  third,  fourth,  fifth  or  sixth  corners  of  the  Eve  patent.  The  dispute 
tarns  on  the  location  of  the  seventh  and  eighth  comers.  The  call  of  the 
patent  line  running  from  the  sixth  comer  is  "north  66  east  326  poles  to  two 
white  oaks  on  the  Knox  and  Harlan  line."  At  a  distance  of  170  poles  on 
this  line  it  crosses  the  Knox  and  Harlan  line,  and  near  by  are  four  white 
caks,  a  chestnut  and  chestnut  oak,  all  marked.  If  the  line  is  continued  to 
the  distance  called  for  in  the  patent,  Sd6  poles,  it  strikes  two  white  oak 
stumps  in  the  old  line  between  Knox  and  Harlan  county.  The  controversy 
tnms  on  which  of  these  two  points  is  the  patent  comer.  The  next  call  of 
tbe  patent  is  * 'south  900  poles  to  a  stake,"  and  the  next  "north  68  west  86 
poles  to  the  beginning."  Appellant  claims  that  the  line  in  dispute  should 
stop  where  it  strikes  the  Knox  and  Harlan  county  line,  at  170  poles.  Ap- 
pellees claim  thai  it  should  run  the  distance  called  for  in  the  patent,  225 
poles,  to  the  old  county  line.  The  situation  is  shown  on  the  following  map, 
00  which  the  point  "A"  represents  the  corner  claimed  by  appellant  and  the 
point  "7"  the  corner  claimed  by  appellees: 
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If  the  point  "7"  is  the  patent  oorner,  then  the  next  line  of  the  patent,  rnD*^ 
ning  south  800  poles  to  a  stake,  will  be  represented  by  the  line  "7-8"  on  th» 
plot  and  the  closing  line  running  "north  68  west  86  poles  to  the  beginning' *^ 
will  be  represented  by  the  line*'8*'on  the  plot.  If  the  point  "A,"  aa 
olaiined  by  appellant,  is  the  patent  corner,  then  he  next  line  will  be  repre- 
sented by  the  line  "A-B,"  and  the  closing  line  by  the  line  "B-1'*  on  the  plot. 
The  Jury  found  in  favor  of  appellees,  and  it  is  earnestly  insisted  that 
the  finding  can  not  be  maintained  for  the  reason  that  the 
rule  is  well  settled  that  course  and  distance  must  give  way  to  natural. 
objeots  found  on  the  ground.  While  this  rule  is  admitted,  it  must  not 
be  applied  where  the  natural  object  is  not  clearly  identified,  and  where- 
it  would  cause  a  departure  from  other  natural  objects  called  for  in  the  pat^ 
ent.  The  patent  calls  for  two  white  oaks  as  well  as  the  Harlan  county  line.. 
At  "A,"  or  six  poles  from  the  line,  there  are  four  white  oaks,  a  chestnut  oak 
and  a  chestnut,  all  marked  as  corners,  and  these  are  evidently  the  corner  of 
another  patent  which  was  given  in  evidence  on  the  trial.  The  point  '*7"  is. 
in  the  old  line  between  Knox  and  Harlan  county.  There  are  two  white  oak 
stumps  there,  and  it  is  at  the  right  distance  from  the  admitted  corner  at 
"6,  "according  to  the  patent  call.  If  the  next  line  of  the  patent  is  run  from 
the  point  *'A,"  according  to  the  call,  it  will  cut  off  the  second  corner  of  the 
patent  and  throw  it  on  the  outside  of  the  survey,  and  the  closing  line  of  the 
survey  will  have  to  be  run  to  the  beginning  In  disregard  of  both  course  and 
dlstanoe.  If  the  lines  are  run  in  this  way  the  patent  wlQ  not  ooDslit  of" 
a  contiguous  body  of  land,  but  of  two  bodies  entirely  distinct,  one  from  the- 
other.  On  the  other  hand,  If  the  line  Is  run  from  the  point  "7,"aocordlsit 
to  the  patent  call,  it  will  stop  at  the  point  *'8,"  and  from  there  the  patent. 
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^U  takes  you  to  the  begloDlDg,  closlDg  the  patent  and  glviDg  a  body  of  land 
Id  ihe  shape  of  the  original  plot  filed  with  the  survey  on  which  the  patent 
was  isBned.  To  ran  the  line  from  *'A''  to  "B"  would  be  to  make  the  patent 
4iiolude  much  less  land  than  it  calls  for.  The  original  plot  of  the  survey 
may  be  always  used  in  evidence  to  show  the  position  of  the  land,  and  is  evl- 
■denoe  of  the  most  potent  kind  in  determining  the  original  location  of  the 
lines  and  corners.  (Alexander  v.  Lively,  81  Ky.,  160;  Mercer  v.  Bate,  87 
Ky.,  834.) 

It  seems  to  us  that  the  corner  was  properly  located  at  the  point  '*7,"  and 
%bat  there  was  no  material  error  in  the  proceedings. 

Judgment  affirmed. 


CITY  OF   COVINGTON  v.  TAFFEE. 

(Filed  May  SO,  IQOS—Not  to  be  reported.) 

Damages— Instruction— This  Is  an  appeal  from  a  judgment  awarding  ap- 
pellee damages  against  appellant  by  reason  of  the  construction  of  a  streeb 
adjoining  bis  property  by  which  the  level  of  his  lot  was  left  16  to  20  feet  above 
the  level  of  the  street,  resulting  in  a  great  diminution  in  the  value  of  his 
lot.  Error  in  an  instruction  given  defining  the  measure  of  damages  is  relied 
on  for  a  reversal.  Held— That  the  court  should  have  instructed  the  jury 
limiting  the  recovery  to  the  difference  caused  by  tbe  grading  of  the  street 
between  the  fair  market  value  of  the  property  before  and  after  the  grading 
was  done.  The  city  is  not  liable  for  a  general  drop  in  tbe  real  estate  market. 
It  was  error  to  allow  a  recovery  for  tbe  cost  of  protecting  property,  for  such 
«ost  was  a  part  of  tbe  diminution  in  value. 

F.  J.  Hanlon  for  appellant. 

H.  D.  Gregory  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  DuBelle. 

Appellee  brought  suit,  alleging  ownership  of  a  house  and  lot  on  the  corner 
-of  Sixteenth  and  May  streets,  in  Covington;  that  in  1889  tbe  council  estab- 
lished the  grade  of  Sixteenth  street  and  graded  tbe  street  in  accordance  with 
tbe  provisions  of  the  ordinance,  that  in  1891  the  council  amended  the  ordi- 
nanoe.  establishing  a  different  grade  for  tbe  street,  and  has  caused  the  grade 
-to  be  changed  to  conform  to  the  provisions  of  tbe  second  ordinance;  that  a 
deep  out  has  been  made  in  front  of  tbe  property,  and  tbe  ingress  to  and 
egress  from  his  premises  rendered  dllficult,  and  the  property  made  undeslr- 
4ible  and  inaccessible  for  residence  purposes,  whereby  be  has  been  injured 
in  tbe  sum  of  $1,600.  It  was  alleged  that  the  surface  of  the  lot  was  left  from 
16  to  20  feet  above  the  street  and  sidewalk;  that  entrance  to  his  dwelling 
was  barred  by  a  high,  perpendicular  bank,  and  that  tbe  bouse  was  so  situ- 
ated that  th«9  lot  could  not  be  graded  so  as  to  give  access  to  tbe  street,  and 
that  tbe  support  of  tbe  land  being  taken  away,  tbe  buildings  had  sunk  and 
«ettled  and  the  land  had  slipped,  so  that  he  was  compelled  to  drive  piles  in 
front  of  property  at  the  proper  line  to  protect  it,  at  an  expense  of  $100,  and 
was  compelled  to  build  steps  from  tbe  street  to  tbe  house  at  an  expense  of  $60. 

Sffle  D.  Taflee,  wife  of  appellee,  was  made  a  party  plaintiff,  averring 
%bat  she  was  the  owner  of  an  undivided  half  interest  in  tbe  property. 
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The  city  answered,  relylDR  upon  its  right  to  establiah  the  grade  of  etreeta 
within  ItB  corporate  limits,  and  denying  that  damage  had  resnlted  from  Hz* 
ing  the  grade  of  Sixteenth  street.  A  plea  of  the  five-year  statute  of  limita- 
tion was  filed,  but  the  work  of  changing  the  grade  seems  to  have  been  done 
within  five  years  before  the  bringing  of  the  suit,  and  the  question  is  not 
therefore,  before  us.  The  city  also  set  up  a  plea  of  res  judicata,  allegins  a 
former  suit  by  Taflee  for  damages  to  the  same  property,  in  which  a  demurrer 
to  the  petition  was  sustained  and  leave  to  amend  granted,  and  the  petition 
subsequently  dismissed  on  motion  of  the  city. 

Without  considering  the  argument  advanced  by  appellee  that  the  order  of 
dismissal  should  be  considered  as  dismissing  the  action  without  prejudioe 
for  want  of  prosecution,  and  as,  therefore,  no  bar  ( Matting ly  v.  L.  Se  N.  B. 
B.  Co.,  00  Ky.,  468;  Nickell  v.  Fallen,  16  Ky.  Law  Rep.,  889),  it  may  be  saiil 
that  we  have  reached  the  conclusion  that  the  cause  of  action  was  insufficiently^ 
pleaded  in  the  original  suit,  and,  therefore,  under  the  case  of  Thomas  t^ 
Bland,  01  Ky.,  1,  the  dismissal  of  the  former  petition  is  not  a  bar.  (Timber- 
lake  V.  City  of  Newport.  1  Ey.  Law  Bep. ,  66. )  The  first  trial  of  this  action 
resulted  in  a  verdict  for  appellees  of  $100,  which  was  set  aside  by  the  court, 
presumably  upon  the  ground  that  appellees  were  not  permitted  to  introduce 
more  than  three  witnesses,  which  was  error.  (McPhiUips  v.  Liveiey  Sb  Co.,  1\ 
Ky  Law  Rep.,  800;  Cash  v.  Miller,  9  Bush.  668.) 

The  instruction  given  by  the  court  is  complained  of,  and  the  objection 
teems  to  be  well  taken.    The  instruction  is  as  follows : 

"If  the  jury  believes  from  all  the  evidence  that  the  property  of  the  plaintitt 
mentioned  in  the  proof  was  materially  diminished  in  value  by  the  ezcavatin8> 
of  Sixteenth  street  to  its  present  grade,  and  that  plaintiffs  were  therein 
damaged  more  than  the  general  public,  then  the  jury  should  find  a  verdio% 
for  plaintiffs  in  a  sum  representing  the  difference  between  the  fair  marked 
value  of  said  property,  just  before  the  passage  of  the  ordianoe  ordering  the 
making  of  the  present  grade  of  said  Sixteenth  street  and  its  fair  market 
value  after  the  said  grade  was  made,  and  also  a  sum  compensating  the 
plaintiffs  for  the  cost  and  expense  incurred  by  them,  if  any,  in  proteotins^ 
their  property,  made  necessary  by  grading,  not  exoeeding  in  all  the  sum  of 
11,800.    Otherwise  the  jury  will  find  a  verdict  for  the  defendant. " 

The  recovery  should  have  been  limited  to  the  diffennce  caused  by  the  grad'- 
ing  of  the  street  between  the  fair  market  value  of  the  property  befora  and 
after  the  grading  was  done.  The  city  is  not  liable  for  a  general  drop  in  the 
real  estate  market.  It  was  error  in  the  second  part  of  the  instruction  to  al- 
low a  recovery  for  the  cost  of  protecting  the  property,  for  such  cost  was  a  part 
of  the  diminution  of  value,  and  the  instruction,  therafore,  authorises  a  double 
recovery.    (City  of  Maysville  v.  Stanton,  18  Ky.  Law  Bep.,  606.) 

For  the  reasons  given  the  judgment  is  reversed  and  causa  remanded,  with 
directions  to  award  appellant  a  new  trial,  and  for  further  prooeedings  oon« 
sistent  herewith. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  ▼.  HULL. 
(Filed  May  29,   1903.) 

1.  Damages  for  delay  Id  BbipplDg  a  oorpse—Instmotions— This  aotloo  was 
Instifeiited  by  appellee  to  recover  damages  from  appellant  for  delay  in  ship- 
ping the  corpse  of  his  wife  from  Nashville,  Tcdd.,  toSlaughtersville,  Ky.,  It 
being  alleged  that  the  appellant  assured  appellee  that  it  would  ship  the 
corpse  on  a  train  in  the  early  morning,  which  it  negligently  failed  to  do, 
but  instead  shipped  the  corpse  on  a  train  late  in  the  evening,  by  reason  of 
which  the  corpse  was  received  at  its  destination  and  bnrled  a  day  later  than 
would  have  been  done  had  not  appellant  failed  to  perform  its  dnty  in  proper 
time.  Tbe  court  properly  Instructed  the  jury  that  if  by  reason  of  the  negli- 
gence of  appellant  the  corpse  was  not  shipped  for  the  lack  of  diligence,  and 
its  arrival  at  Slaughtersvllle  was  delayed  on  account  thereof,  they  should 
And  for  tbe  plaintiff  such  an  amount  in  damages  as  would  reasonably  com- 
pensBto  bim  for  the  trouble,  inconvenience  and  cost  caused  by  the  delay,  and 
they  might  also  allow  a  reasonable  amount  for  any  mental  anguish  the  plain- 
tiff suffered  by  reason  of  the  delay. 

3.  Ezoesslve  damages— One  thousand  six  hundred  and  forty  dollars  dam- 

ges  in  this  case  Is  palpably  excessive,  and  given  under  the  influence  of  pas- 
don  or  prejudloe. 

Z.  Improper  argument  of  attorney— Reading  of  answer  by  attorney  for 
plaintiff,  and  improper  comment  thereon,  was  prejudicial  to  defendant. 
Ploadiogs  can  not  properly  be  read  in  argument  unless  introduced  in  evi- 
dence. It  was  also  improper  to  permit  counsel  in  argument  to  recite  per- 
sonal experienc3  of  treatment  by  the  railroad  company,  disconnected  from  the 
ease  on  trial,  as  aggravation  of  damages. 

Teaman  &  Teaman,  Gordon  &  Gordon.  H.  W.  Bruce,  E.  W.  Hines  and  B. 
D.  Warfield  for  appellant. 

L.  P.  Little.  W.  A.  Taylor,  G.  W.  Hickman  and  Baker  &  Baker  for  ap- 
pellee. 

Appeal  from  Webster  Olrouit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Tbe  wife  of  appellee,  G.  W.  Hull,  died  at  Asbeville,  N.  G,  on  May  96.  1900. 
He  lived  at  SlangbtersviUe,  Ey.,  and  started  home  with  the  corpse  of  his 
wife.  He  bought  tickets  to  Nashville  for  himself,  child  and  the  corpse. 
About  son  up,  as  be  was  approaching  Nashville,  be  saw  tbe  conductor  and 
bad  bim  to  telegraph  to  the  ticket  agent  at  Nashville  to  have  the  tickets 
ready  for  bim.  He  did  this  for  fear  of  want  of  time  between  tbe  arrival  of 
bis  train  and  tbe  departure  of  tbe  train  for  Slaughtersvllle.  When  he  got  to 
MasbvUle  be  went  immediately  with  the  little  girl  to  the  ticket  oCce  and 
told  tbe  agent  be  wanted  two  whole  tickets  and  a  half  ticket  to  Slaughters- 
vllle. Tbe  agent  said  to  bim  to  get  back  in  line  and  wait  until  bis  turn 
eame.  He  said: ''Didn't  you  get  a  telegram  to  have  these  tickets  ready?" 
Tbe  agent  answered :  *'Tes;  but  I  knew  you  had  plenty  of  time  and  didn't 
get  them  ready."  Hull  then  took  his  place  in  the  line,  and  after  awhile  got 
up  to  tbe  window  and  received  bis  tickets.  He  then  said:  "'One  of  these 
tickets  is  for  a  corpse. "  Tbe  agent  answered :  "I  know  it,  and  have  it  al- 
nsdy  marked."  Hull  then  asked:  "'What  must  I  do  with  the  corpse 
ticket?"    Tbe  agent  said :  "Take  that  and  show  it  to  tbe  baggage-master  in 
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the  bagggae  room."  Hnll  went  Immediately  to  the  baggage  room  and 
handed  the  baggage-master  the  corpse  ticket,  telling  him  he  had  a  ticket  for 
a  corpse.  The  baggage  master  punched  it,  and  handed  it  back  to  him.  Hull 
then  said :  "Now,  who  must  I  give  it  tof"  He  said :  "Keep  itand  glTe  it  to 
the  conductor  on  the  train.  That  is  all  you  have  to  do.  You  need  not  be 
i]neasy;  everything  will  be  all  right."  The  corpse  was  then  between  the 
baggage  room  door  and  the  gate,  setting  on  a  truck  between  the  door  and 
the  fence  on  the  platform.  Hull  got  on  the  train  and  sat  there  some  min- 
utes. Presently  he  saw  his  trunk  pass  to  the  baggage  car  and  not  seeing 
the  corpse  go  by.  went  out  to  the  conductor,  who  was  standing  beside  the 
train,  showed  him  his  tickets  and  told  him  he  had>  ticket  for  a  corpse,  aod 
wanted  to  be  sure  that  everything  was  all  right.  He  wanted  to  know  who 
to  give  the  ticket  to.  Theconductor  said:  "That  is  all  right;  whenever  you 
get  a  ticket  like  that  that  is  all  you  have  got  to  do.  I  will  take  that  ticket 
up  on  the  train."  Hull  replied;  "I  am  uneasy.  lam  afraid  everything  isn't 
all  right.  I  have  seen  my  trunk  pass  along,  but  I  haven't  seen  the  corpse.'* 
Then  the  conductor  hallooed  to  the  porter,  and  asked  if  there  was  a  corpse 
on  the  train.  The  porter  said  "No."  The  conductor  ran  into  the  baggage 
room  to  see  about  it.  He  was  gone  probably  two  minutes,  and  when  he 
came  out  the  train  started  immediately.  He  then  came  into  the  coach 
where  Hull  was  and  told  him  that  his  wife's  remains  had  been  sent  off  on 
the  Northwestern.  Hull  said:  "How  did  this  happen;  this  is  an  awful 
thing."  He  said:  "I  don't  know;  it  is  a  terrible  blunder;  it  is  an  inexcus- 
able mistake."  Hull  asked  what  he  was  going  to  do  about  it,  and  he  said 
that  he  would  telegraph  to  the  superintendent  and  get  the  box  brought 
back  and  sent  up  on  another  train.  At  Earlington  he  brought  Hull  a  tele- 
gram, stating  that  he  had  found  the  corpse;  bad  secured  It  on  some  other 
road ;  that  it  would  be  sent  up  on  the  first  passenger  train,  and  for  him  to 
extend  to  Hull  any  courtesy  he  could. 

Hull  reached  Nashville  at  C:40  a.  m.  The  train  for  Slaughtersville  left  at 
7:10  a.  m.  The  conductor  was  stlH  looking  for  the  corpse  when  he  was 
ordered  by  the  station  master  to  pull  out,  as  it  was  then  two  minutes  past 
leaving  time.  The  box  containing  the  corpse  had  taoked'upon  it  a  card, 
reading:  "Mrs.  W.  G.  Hull,  Slaughtersville,  Kentucky."  Hull  had  tele- 
graphed to  Slaughtersville  that  he  would  oome  on  the  morning  train,  and 
have  the  burial  that  evening.  The  train  was  due  at  Slaughtersville  at  nooo. 
They  got  everything  in  readiness  for  the  funeral,  and  when  the  train  arrived 
without  {the  corpse,  the  relatives  who  had  come  to  the  station  returned 
home  and  those  who  had  come  to  the  church  for  the  funeral,  three  miles ^In 
the  country,  were  sent  home.  Some  time  after  midnight  the  corpse  reached 
Slaughtersville,  and  it  was  buried  the  next  day.  It  rained  the  next  morning, 
and  a  great  many  did  not  come.  Quite  a  concourse  had  assembled  the  day 
before.  Hull  had  been  nursing  his  sick  wife  six  months;  his  vitality  was 
much  exhausted  and  he  was  in  a  weakened  condition,  so  that  it  waa  only 
by  a  strong  effort  of  the  will  that  he  was  able  to  be  on  his  feet.  He  seemed  a 
good  deal  confused;  looked  like  he  was  almost  broken  down,  and  was  terribly 
worried  over  his  trip  and  the  way  he  had  been  disappointed. 

He  filed  this  suit  to  recover  damages  of  the  railroad  company,  and  proved 
on^the  trial  substantially  the  above  facts.  The  proof  of  the  oompany  was  to 
the  effect  that  when  the  corpse  reached  Nashville  it  was  placed  on  a  truck 
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by  the  aide  of  the  tralD,  aod  remained  there  until  after  the  SlaughtersTille 
train  left.  After  this  it  was  taken  to  the  baggage  room  of  the  road  over 
which  it  bad  oome  and  later  in  the  day,  when  the  mistake  was  found  out, 
was  taken  oyer  to  the  baggage  room  of  appellant.  The  baggage  master 
and  the  conductor  denied  the  statements  of  Hull  given  above,  and  testified 
that  the  corpse  was  not  in  charge  of  appellant's  agents  until  after  the  train 
for  Slsagfatersville  had  left.  Their  tiestimony  is  confirmed  by  a  number  of 
«mplo7e8  about  the  station.  Hull's  version  of  the  transaction  is  confirmed 
by  his  little  girl,  by  the  punched  marks  in  the  corpse  ticket  and  some  other 
circom stances.  The  jury  to  whom  the  case  was  submitted  returned  a  ver- 
dict in  favor  of  Hull  for  81*640,  and  the  defendant  appeals. 

The  court  instructed  the  jury  that  if  after  Hull  purchased  the  tickets  the 
box  containing  the  corpse  was  placed  in  charge  of  the  defendant  in  reason- 
able timo  for  shipment  on  the  train,  and  defendant  agreed  to  ship  it  on  that 
train,  and  negligently  failed  to  do  so;  or  if  defendant  had  a  reasonable  time 
after  receiving  the  corpse  to  ship  it  on  the  morning  train  by  the  exercise  of 
proper  dili|y^nce,  and  for  the  lack  of  such  diligence  it  was  not  so  shipped, 
and  its  arrival  at  Slaoghtersville  was  delayed  on  account  thereof,  they 
should  find  for  the  plaintiff  such  an  amount  in  damages  as  would  reason- 
ably compensaiie  him  for  the  trouble,  inconvenience  and  cost  caused  by  the 
delay,  and  they  might  also  allow  a  reasonable  amount  for  any  mental  anguish 
the  plaintiff  suffered  by  reason  of  the  delay.  But  if  he  failed  to  inform  the 
agents  of  the  defendant  as  to  the  whereabouts  of  the  corpse,  or  failed  to 
notify  them  to  put  the  same  on  the  morning  train  for  Slaughtersville,  the 
jury  should  find  for  the  defendant,  unless  the  defendant's  baggage  agent 
assured  him,  when  he  punched  his  ticket,  that  defendant  would  look  after 
patting  the  corpse  on  the  train.  The  jury  were  also  told  to  find  for  the 
defendant  if  after  receiving  the  box  its  agents  did  not  have  a  reasonable 
time,  by  the  exercise  of  proper  diligence,  to  put  it  on  the  train  and  ship  it  to 
Slaughtersville,  and  that  they  could  in  no  event  award  anything  to  the 
plaintiff  on  account  of  the  delay,  inconvenience  or  distress  suffered  by  those 
who  attended  at  the  depot  or  the  graveyard,  or  who  were  prevented  from 
attending  the  burial  by  the  delay  in  the  arrival  of  the  corpse. 

It  is  earnestly  insisted  for  appellant  that  there  is  no  pioperty  in  a  corpse 
<Keys  ▼.  Konkell,  119  Mich.,  650,  76  Amer.  St.  Bep.,  423),  and  that  mental 
suffering  can  not  be  recovered  for  in  a  case  of  this  character.  In  Hall  v. 
Bonner,  82  Texas,  83, 14  L.  B.  A.,  236,  which  was  a  suit  for  damages  for  delay 
in  the  shipment  of  a  corpse,  the  court  said:  "We  are  unable  to  distinguish 
in  principle  this  case  from  those  which  recoveries ' against  telegraph  com- 
panies have  been  allowed  for  failure  to  deliver  with  promptness  messages 
announcing  the  death  or  mortal  illness  of  near  relatives.  Such  oases  aie 
exceptional.  As  a  rule,  mental  suffering  is  not  an  element  of  the  damages 
which  are  recoverable  for  the  breach  of  a  contract,  or,  in  an  action  for  tort. 
founded  upon  a  right  growing  out  of  a  contract.  Ordinarily,  the  object 
in  sending  a  telegraphic  message  announcing  the  death  or  sickness  of  a 
relative  is  to  afford  the  person  to  be  benefited  the  solace  that  may  ref^ult 
from  being  present  during  the  last  illness  of  the  relative,  or  attending  his 
obsequies,  as  the  case  may  be.  The  direct  result  of  the  failure  to  perf<  rm 
the  daty  of  delivering  the  message  being  to  deprive  the  person  addre.<^std 
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of  this  solace  and  to  cause  distress  of  mind,  it  Is  not  tinreasoDable  that  he 
should  have  his  oouipensatlon  therefor.*' 

This  case  was  followed  in  Wells-Fargo  t.  Fnller,  S6,  S.  W.,  834.  The  right  to 
recover  for  mental  angaish  for  failure  to  deliver  a  telegram  in  the  olasa  of 
oases  referred  to  was  upheld  in  Chapman  v.  Western  Union  Telegraph  Go.» 
00  Ky.,  266,  and  after  reconsideration  this  case  was  adhered  to  in  a  number 
of  reoent  oases.  In  Western  Union  Co.  v.  Van  Cleve,  29  Ky.  Law  Bep.,  63^ 
the  court  said :  "It  is  probably  in  accordance  with  the  views  of  the  majority 
of  the  State  courts  that  mental  anguish  and  injured  feelings  alone  and  uoao- 
oompanled  with  physical  injury,  do  not  furnish  ground  for  recovery.  But 
in  this  State  the  rule  has  been  announced  otherwise.  And.  so  likewise,  a 
recovery  in  this  class  of  cases  can  be  had  under  the  decisions  in  the  States 
of  Texas,  Alabama,  Indiana,  Iowa,  North  Carolina  and  Tennessee.  It  may 
be  admitted  that  there  are  difflculties  in  the  way  of  an  exaot  measurement  of 
such  damages,  but  it  does  not  seem  to  us  that  this  is  a  sufficient  reason  why 
a  negligent  public  carrier  should  escape  with  merelynominal  damages.  The 
same  difficulty  of  accurately  measuring  such  damages  rises  in  oases  of  alan* 
der,  breach  of  marriage  contract,  and  in  cases  where  mental  suffering  is  aooom- 
panied  with  physical  pain.  If,  as  argued,  the  law  does  not  deal  generally 
with  the  feelings  and  emotions,  it  may  be  answered  that  here  the  parilea 
themselves  have  contracted  with  respect  to  those  very  things,  or  at  least  baye 
contracted  with  respect  to  thora  things  which  naturally  affect  the  feellnga 
and  emotions.*' 

No  sound  distinction  can  be  maintained  between  the  telegraph  cases  and 
this  case.  They  rest  upon  the  principle  that  damages  naturally  resultiner 
from  a  wrongful  act,  and  fairly  within  the  reasonable  contemplation  of  the 
parties,  may  be  recovered.  The  logic  of  appellant's  position,  if  followed^ 
would  lead  to  the  conclusion  that  if  it  had  lost  this  corpse,  however  negli- 
gently, no  action  could  have  been  maintained,  at  least  for  any  substantial 
recovery,  for  if  there  is  no  property  in  a  corpse,  and  there  oan  be  no  recov- 
ery for  mental  suffering  for  the  failure  to  carry  and  deliver  it  at  the  proper 
time,  then  for  a  very  great  wrong  there  oould  be  practically  no  remedy.  Tba 
tenderest  feelings  of  the  human  heart  cluster  about  the  remains  of  the  dead. 
The  duty  of  Christian  burial  is  a  privilege  which  loving  hands  perform  aa 
a  privilege.  An  indignity  or  wrong  to  a  corpse  is  resented  more  quickly  than 
a  wrong  to  the  living,  and  if  mental  suffering  may  be  recovered  for  In  tba 
one  case,  it  is  hard  to  see  why  It  may  not  be  recovered  for  in  the  other.  Tba 
damages  for  the  loss  of  a  corpse  and  those  for  the  delay  in  delivering  It 
differ  only  in  degree.  In  actions  for  breach  of  a  marriage  contract  damagoa 
for  mental  suffering  are  allowed  because  these  are  the  natural  result  of  tba 
defendant's  wrong,  and  in  no  other  way  can  proper  compensation  for  it  ba 
had.  The  same  rule  must  appply  in  actions  for  negligence  in  carrying  a 
corpse,  if  the  carrier  Is  to  be  held  to  proper  responsibility  in  this  class  of 
cases.  We,  therefore,  conclude  that  there  was  no  error  in  the  instructions  of 
the  court. 

The  question  of  negligence  was  for  the  jury,  and  while  the  eyldanoe  waa 
very  conflicting,  we  do  not  feel  at  liberty  to  disturb  the  verdict  on  tha 
ground  that  it  Is  against  the  evidence.  It  is  earnestly  insisted  that  tha 
damages  are  excessive  and  that  the  plaintiff's  counsel  was  guilty  of  mlsoon* 
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duet  In  his  closing  argument  to  the  Jury.  The  plaintiff  was  treated  with 
proper  oonrtosy.  There  was  only  a  delay  In  the  interment  of  his  wife's 
body  from  one  afternoon  nntil  the  next  morning.  The  oorpse  remained  at 
the  hasfcaice  room  from  the  time  his  train  left  nntil  that  evening,  when  it 
was  put  on  the  next  train  and  taken  safely  to  Slanghtersville.  There  is  no 
iDtimation  that  the  oondition  of  the  corpse  rendered  a  speedy  interment 
neoeanry.  Appellant  was  not  treated  with  indlfferenoe,  bnt  the  oondnctor 
seems  to  have  done  all  that  he  oonld,  and  on  all  the  evidence  it  is  hard  to 
escape  the  oonvlotion  that  the  damages  awarded  are  palpably  excessive  and 
given  Dnder  the  inflnenoe  of  passion  or  prejudice. 

In  making  the  closing  argument  to  the  Jnry  the  attorney  for  the  plaintiff 
eommenoed  reading  from  the  defendant's  answer  in  the  case,  informing  the 
jniy  that  the  defendant  bad  entirely  changed  its  theory  of  defense  since  it 
bad  taken  its  depositions,  and  that  the  plaintiff  was  not  prepared  to  meet 
fully  ita  present  theory.  On  the  objection  of  the  defendant,  that  this  was  a 
matter  for  the  oonrt  alone,  the  court  requested  the  attorney  to  desist  from 
this  oonrse.  Thereupon  he  proceeded  with  his  speech,  by  beginning  to  state 
the  oahstanoe  of  the  answer,  and  on  the  objection  of  the  defendant  the  court 
again  required  him  to  desist.  He  then  said  the  issues  had  been  changed 
by  the  defendant.  On  the  objection  of  the  defendant  the  court  directed  him 
to  oonflne  his  discussion  to  the  facts  of  the  case  and  the  law  as  emliodled  in 
the  Inasraetlons  of  the  court.  Whereupon  he  said  to  the  Jury:  "We  have 
nothing  in  onr  pleadings  that  we  wish  to  conceal  from  the  jury.  We  do  not 
have  to  ask  the  oourt  to  conceal  our  pleadings  for  us. "  All  this  was  objected 
to,  and  the  eonrt  refused  to  exclude  it.  It  was  improper.  If  it  was  desired 
to  get  before  the  jury  the  statements  in  the  pleadings  of  the  defendant,  these 
pleadings  should  have  been  given  In  evidence  on  the  trial  so  that  the  de- 
fendant might  have  an  opportunity  to  explain  any  inconsistency.  When  this 
was  not  done  they  should  not  have  been  referred  to  in  the  concluding  argu- 
ment, which  should  have  been  confined  to  the  evidence  heard  before  the 
Jury  and  the  law  of  the  case  as  given  in  the  Instructions  of  the  court. 

The  attorney  also  said  in  his  concluding  argument  this :  "Time  is  precious 
with  railroad  companies— sometimes.  Mr.  Hull  telephoned  me  to  meet  him 
lo  Slanghtersville  to  come  here;  I  started  there  and  found  that  the  Texas 
train  was  an  hour  late,  and  I  was  told  that  they  had  stopped  the  train  at 
Louisville  to  load  a  negro  minstrel  show.  I  do  not  know  this;  I  was  told 
this.  Slopped  that  train ;  wasted  precious  time;  loading  Ward  &  Howes*^ 
or  some  other  negro  minstrel  show.  That  train  carried  the  mail,  too.  That 
shows  how  railroads  do.  They  are  exceedingly  accommodating  when  there 
is  any  money  in  sight.  They  will  hold  a  train  an  hour  for  a  negro  minstrel 
show,  bnt  It  could  not  hold  its  train  three  minutes  to  get  a  corpse  on  the 
train;  there  was  no  money  in  that." 

Again  he  said  :  "I  am  told  that  when  a  railroad  company  gets  into  trouble 
^^  get  all  their  witnesses  together  to  take  their  aiBdavits.  I  am  no  rail- 
road lawyer.  I  do  not  know  this,  but  railroad  lawyers  tell  me  that  they^ 
Just  have  to  do  this  to  hold  their  witnesses  to  the  mark— to  keep  them  from 
forxettlng.  Mr.  Fisher  and  Mr.  Summerhays  doubtless  gave  their  aflSdavlts 
when  this  matter  oame  up." 
Again  he  said:  "If  I  had  been  at  fault  in  this  case,  it  was  in  asking  so  lit- 
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tie  damages.  Mr.  Hull  and  I  visited  Nasbville  to  take  depositions  in  the 
<}a8e.  We  were  in  tbe  maRnlfioent  depot  of  defendant  at  Nashville  (defend- 
Ant's  oonnsel  suggested  that  defendant  owned  no  depot  at  Nashville,  to  which 
he  said  that  it  is  true  that  be  referred  to  the  Central  Station),  which  is  more 
magnlfloeut  than  Solomon's  Temple;  tbe  ticket  oflSoe  there  cost  more  than 
this  courthouse,  I  reckon,  and  the  doors  of  that  station  more  than  plaintiff 
asked  for  his  damages  in  this  case,  I  imagine." 

All  this  the  defendant  objected  to  and  moved  the  court  to  ezclade  it  from 
the  jury,  which  was  refused.  It  was  improper  for  the  attorney  to  go  outside 
"of  the  evidence  heard  by  the  jury  and  tbe  law  of  the  case  as  given  by  the 
<:ourt.  It  was  especially  improper  for  him  to  state  facts  of  his  personal  ex- 
perience which  had  not  been  testified  to  and  were  calculated  to  prejudice  the 
jury  against  tbe  defendant  or  to  swell  the  amount  of  the  verdict.  Conidder- 
tog  the  size  of  tbe  verdict  in  connection  with  t^e  argument  of  tbe  oounsel, 
we  are  clearly  of  opinion  that  a  new  trial  should  be  granted. 

It  is  certified  in  the  bill  of  exceptions  that  it  contains  all  of  the  evidence 
heard  on  the  trial.  This  is  conclusive,  as  the  record  is  presented,  that  the 
bill  contains  all  the  evidence  heard  by  the  jury,  although  from  the  groanda 
for  new  trial  it  appears  complaint  was  made  as  to  the  reading  of  oartain 
depositions,  which  are  not  incorporated  in  tbe  bill  of  exceptions. 

Judgment  reversed  and  cause  remanded,  with  directions  to  grant  appellant 
a  new  trial. 


CLARK.  &c.    V.    MEYERS. 
(Filed  June  11,  1903— Not  to  be  reported.) 

1.  Married  women— Contracts— Fraudulent  conveyances— ConstructioD  of 
statutes— This  action  was  instituted  for  tbe  purpose  of  subjecting  to  tbe  pay- 
ment of  her  husband's  debt  land  conveyed  to  tbe  wife,  it  being  alleged  that 
it  was  bought  and  paid  for  with  money  belonging  to  tbe  husband  and  con- 
veyed to  the  wife  to  defraud  his  creditors.  The  answer  of  the  wife  denied 
the  fraud,  and  alleged  that  she  paid  the  consideration  for  the  land.  Held — 
TTbat  as  the  proof  shows  that  she  I'endered  services  as  book-keeper  for  parties 
other  than  her  husband,  under  contract  by  which  she  received  the  means  she 
paid  for  the  land,  she  will  not  be  disturbed  as  owner  of  tbe  land,  as  she  had 
tbe  right  to  make  such  contracts  under  the  present  law  and  receive  compen- 
eation  for  same. 

2.  Pleading— An  allegation  that  the  wife  paid  for  the  land  was  snflSoient 
to  authorize  her  to  prove  that  she  paid  for  the  land  out  of  her  own  means,  as 
tbe  averment  will  not  be  required  that  the  investment  was  made  out  of  her 
separate  estate  as  the  statute  makes  all  her  property  separate  estate. 

8.  Evidence— Testimony  of  wife— Where  husband  and  wife  are  joint  defend- 
ants in  an  action  to  subject  property  alleged  to  have  been  fraudulently  con- 
veyed to  the  wife,  the  wife  may  be  compelled  to  testify  for  plaintiff,  although 
the  husband  may  desire  to  testif;^  for  himself. 

Marcum  &  Pollard  for  appellants. 

J.  J.  C.  Bach  and  Jno.  E.  Patrick  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellee  Meyers  having  a  judgment  against  appellant,  D.  B.  Clark,  for 
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11,000,  and  an  ezeoation  and  return  of  no  property  thereon,  bronght  suit  to> 
labjeot  to  the  payment  of  bis  debt  a  lot  of  land  conyeyed  to  Mrs.  M.  G. 
Clark  aa  aesifi^Dee  of  the  benefit  of  a  pnrobaee  made  at  sheriff's  sale  by  one 
Tanffban  for  9849.80,  aTerrins  that  Clark  paid  the  pnrohase  price  of  the  land 
and  prooored  the  deed  to  be  made  to  bis  wife,  and  that  snob  procurement 
and  payment  was  frandnlent,  and  made  with  intent  to  cheat,  hinder  and  de- 
lay Meyers  in  the  collection  of  bis  Judgment. 

The  answer  of  Mrs.  Clark  denies  the  fraud  alleged,  or  that  Clark  paid  the 
purebaae  price  of  the  land,  or  any  of  it,  and  avers  that  she  paid  the  cdnsider- 
atlon  for  the  purchase  of  the  land  in  full,  and  that  Clark  has  no  interest 
therein. 

The  reply  aTers  that,  if  sbe  paid  the  puiobase  price,  she  obtained  the  moneys 
from  her  husband,  for  the  fraudulent  intention  and  purpose  alleged  in  the 
petition ;  that  sbe  had  no  money,  nor  any  profession  or  avocation  by  which  she 
oould  have  earned  the  money,  and  this  was  put  in  issue  by  the  rejoinder. 
By  amended  petition  the  averment  of  the  fraudulent  purpose  was  made  to- 
apply  to  Mrs.  Clark,  and  it  was  further  alleged  that,  for  a  like  fraudulent 
purpose,  a  half  interest  in  747  marked  and  branded  poplar  trees  was  con- 
veyed to  Mrs.  Clark,  which  in  reality  was  the  property  of  her  husband,  with 
a  prayer  that  these  trees  be  also  subjected  to  the  payment  of  appellee 'a 
debt. 

Mrs.  Clark,  under  the  advice  of  her  attorney,  refused  to  testify  when 
oalled  on  by  appellee,  and  was  by  rule  required  to  so  testify.  This  advice 
was  given  on  the  theory  that  both  she  and  her  husband  could  not  testify  in 
bar  behalf,  and  that  upon  certain  questions  involved  the  evidence  of  her  hus- 
band was  essential. 

The  evidence  on  behalf  of  Mrs.  Clark  tends  to  show  that  Gofl  &  Hagina 
bad  a  contraot  with  the  Anber  Lumber  Co.  to  cut,  haul  and  float  8,800  poplar 
trees  to  the  main  Quicksand  creek ;  that  Clark  was  employed   by  them   to- 
snperinti  nd  the  work,  in   connection  with  which  a  commissary  store  waa 
eonduoted.  and  a  boarding  bouse  for  from  ten  to  twenty  of  the  bands  em- 
ployed there:  that  in  the  contract  of  employment  it  was  provided  that  one 
of  the  firm  should  render  personal   service  in  the  management  and  keeping^ 
of  the  books;  that  both  members  of  the  firm  were  employed  as  teachers,  and 
Id  lieu  of  the  services  of  one  of  the  firm  Mrs.  Clark  was  employed  to  con« 
doet  the  store  and  boarding  house:  to  keep  the  books  ol  the  store,  the  booka 
kept  in  oonnection  with  the  logging  contract,  and  the  time  of  the  men ;  that 
ihe  was  obliged  to  leave  her  home  in   Jackson  and  endured  great  bardshipa 
io  the  mountains,  and  discharged  these  multifarious  duties  from  April,  1894» 
to  April,  1806,  when  the  store  and  boarding  house  were  discontinued,  but 
that  after  that,  until  the  fall  of  1800,  sbe  continued  to  keep  the  books  of  the 
inn  until  the  oontraot  was  completed.    It  appears  also  that  Clark  &  Hagina 
proeured  Vanghan  to  purchase  the  land  involved  at  the  sheriff's  sale  for 
them,  but  being  unable  to  pay  for  it,  Clark  suggested  that  bis  wife  would 
take  it  and  pay  for  it.    Hagins  released  bis  rights,  and  Vaughan,  under  his 
dtretlon  and  that  of  Clark,  assigned  the  benefit  of  bis  purchase  to  Mrs.  Clark. 
There  is  praetioally  no  contradiction  in  the  testimony.    Mrs.  Clark's  own 
tsstimony  shows  her  to  be  an  unusually  intelligent   woman.    If  the  testis 
noay  is  true,  the  amount  which  is  claimed  to  have  been  paid  her,  and  a 
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portion  of  whlob  she  invested  Id  the  trnot  of  laud  in  oontroYersy,  wa8  not 
unreasonable,  for  she  kept  two  sets  of  books,  of  the  oommissary  store  and 
the  logging  oontraot,  kept  the  time  of  the  men,  settled  with  them,  saw  that 
they  did  not  overdraw  their  aoocunts,  kept  and  managed  the  boarding  bouse, 
doing  the  cooking  for  from  six  to  twenty  men,  and  exercised  general  super- 
vision over  the  whole  business,  besides  oaring  for  her  infant  family. 

Notwithstanding  the  fact  that  the  only  evidence  in  the  case,  except  sua- 
picious  ciroamstauoes,  tends  to  show  that  Mis.  Clark  earned  the  money 
paid  for  this  land  under  employment  by  the  firm  of  Qoff  &  Haglns,  through 
her  husband  as  agent,  it  is  insisted  that  the  judgment  of  the  chancellor  sub- 
jecting the  land  to  the  payment  of  her  husband's  debt  must  stand,  for  the 
reason  that  her  answer  is  confined  to  a  traverse  of  the  affirmative  averments 
of  the  petition,  and  does  not,  as  this  court  has  said  in  Edelmuth  v.  Wy- 
brant,  81  Ky.  Law  Rep.,  080.  "allege  aflSrmatively  the  facts  on  which  she 
relies  to  rebut  the  presumption  that  she  paid  for  the  land  with  money  be- 
longing to  the  husband."  The  case  cited  follows  the  cases  of  Treadway  v. 
Turner,  10  Ky.  Law  Bep.,  950;  Wahl  v.  Murphy,  10  Ky.  Law  Rep.,  380,  and 
Robertson  v.  Robertson,  14  Ky.  Law  Rep.,  605;  Hugglesv.  Robinson,  88  Ky. 
Law  Rep.,  487.  In  the  Robertson  case  the  court  held  that  "when  the  wife 
sets  up  a  claim  for  the  land  as  paid  for  by  her,  she  should  clearly  and  explic- 
itly state  in  her  answer  how  she  acquired  her  alleged  rights  therein;  that 
the  absence  of  such  averments  would  be  regarded  with  suspicion." 

In  the  case  at  bar  the  only  averment  by  Mrs.  Clark  in  her  answer,  except 
the  traverse  of  the  averments  of  fraud  and  that  her  husband  paid  the  pur- 
chase price,  is  "that  she  paid  the  consideration  for  the  purchase  of  said  land 
In  full,*  and  that  she  is  the  owner  and  in  possession  of  same,  and  that  her 
co-defendant,  D.  R.  Clark,  has  no  interest  whatever  in  said  land." 

It  is  further  urged  that  the  husband  is  entitled  to  the  labor  of  bia  wife, 
and  can  not  employ  her  to  perform  labor  for  him  and  pay  her  a  salary  ibat 
ought  to  be  applied  to  his  antecedent  debt.  We  need  not  consider  the  latter 
contention.  Under  the  present  law  the  wife  is  empowered  to  oontract  as  a 
single  woman.  The  money  she  was  paid  was  not  paid  by  her  husband  for  the 
performance  of  wifely  duties,  but 'by  a  firm  of  which,  so  far  as  this  record 
shows,  he  was  not  a  member.  Assuming  the  testimony  to  be  true,  we  have 
no  doubt  of  her  right  under  the  present  statute  (section  2187,  Kentucky  Stat- 
utes) to  make  such  a  contract,  and  to  hold  her  earnings  free  from  the  con- 
trol of  her  husband.  On  the  other  hand,  it  is  maintained  for  appellant  tbat 
this  case^presents  an  entirely  different  state  of  fact  from  that  presented  in 
the  cases  cited;  tbat  all  those  cases,  except  the  last  named,  were  litigated 
before  section  2127  became  a  law;  that  in  the  Edelmuth  case  the  court  held 
the  testimony  that  the  wife  was  a  feme  sole  was  incompetent,  because  no 
averment  to  that  effect  was  made  in  the  answer;  whereas  in  the  present  case, 
as  every ^woman^is  a  feme  sole,  such  an  averment  is  unnecessary. 

In  the  Edelmuth  case,  a  flourishing  business  was  conducted  in  the  name 
of  the  wife.'but  by  the  husband,  with  the  result  of  the  accumulation  o' 
several  thousand  dollars  in  money,  and  it  was  held  impossible  to  escape  the 
conclusion  that^the  success  of  the  business  was  mainly  due  to  the  efforts  of 
the  husband.  In  the  case  of  Robertson  v.  Robertson  there  seems  to  have 
been  no  affirmative  averment  in  the  answer,  and  no  response  to  the  interrog- 
atories attached  to  the  petition,  and  the  court  said:  ''It  seems  to  us  the  vife 
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cbonld  at  least  have  set  forth  Id  her  answer  what  and  how  she  paid  for  the 
laad.  It  is  DOt  snflSciently  explicit.  It  appears  to  be  evasive,  so  much  so 
that,  under  all  the  oircumstances,  this  court  does  not  feel  authorized  to  dis- 
turb the  findinf;  against  her  by  the  chancellor." 

la  the  oaae  of  Wahl  v.  Murphy,  it  appeared  that  the  husband  and  wife,  by 
their  joint  labor,  had  paid  for  the  property  in  contest,  and  it  was  held  that 
in  law  the  husband  must  be  regarded  as  having  made  the  payment,  and  that 
the  oo8t  of  improvements  made  by  the  husband  should  have  been  applied  to 
the  payment  of  his  debts.  In  the  Tread  way  case  the  wife  did  not  allege 
that  she  paid  for  the  land  with  money  to  which  she  was  entitled  in  her  own 
right.  Said  the  oourt,  through  Judge  Bennett:  "In  the  absence  of  such 
allegation  the  presumption  is  that  she  paid  for  the  land  with  money  to 
whioh  her  husband  was  entitled.  Tiiis  presumption  arises  from  the  fact 
that  the  husband  is  entitled  to  the  money  that  his  wife  may  be  in  possession 
of  during  ooverture,  unless  it  is  shown  that  she  holds  it  as  her  separate 
estate,  and  the  burden  is  on  her  to  establish  that  fact.  She  does  not  allege 
that  the  money  with  which  she  paid  for  the  land  was  her  separate  estate. 
The  land,  therefore,  was  still  liable  for  her  husband's  antecedent  debts." 

In  Buggies  v.  Robinson  it  does  not  appear  whether  the  purchase  was 
made  before  or  after  the  passage  of  the  Weisssinger  act.  It  was  held  that 
neither  the  answer  nor  the  proof  brought  the  case  within  the  rule  laid  down 
in  fidelmuth  v.  Wybrant.  Said  the  court:  "On  the  facts  shown,  the  bus. 
band  was  the  owner  of  all  the  money  which  formed  the  consideration  of  the 
deed  to  the  wife,  and  as  against  his  creditors  the  deed  was  properly  held  in- 
valid." 

In  all  these  oases,  except  the  one  last  named,  and  presumably  in  that,  from 
the  statement  of  facts,  the  investment  was  made  in  the  property  sought  to  be 
•ubjected  to  the  creditor's  claim  at  a  time  when  the  wife's  money  and  per- 
sonal property  belonged  to  her  husband,  by  virtue  of  the  marriage,  and  was 
subjeot  to  his  liablltties.  Under  the  law  as  it  then  existed  the  averment 
that  land  bad  been  fradulently  purchased  in  the  name  of  the  wife  was  not 
met  by  the  mere  averment  that  she  purchased  and  paid  for  it  with  her  own 
means,  for  that  averment  amounted  merely  to  saying  that  she  bought  it 
with  his  money,  her  money  was  his  money,  unless  it  was  separate  estate, 
and  in  order  to  be  entitled  to  prove  that  it  was  separate  estate  a  proptr 
averment  was  required  to  be  made.  That  doctrine  of  the  law  has  been  wiped 
out  by  the  act  of  March  15,  1894  :  "The  wife  shall  bold  and  own  all  her  estate 
to  her  separate  and  exclusive  use.  ]'  (Section  9127,  Kentucky  Statutes. )  "She 
may  take,  acquire  and  hold  property,  real  and  personal,  *    *    *  by  purchase, 

*  •    •   may  make  contracts,   and  sue  and   be  sued,  as  a  single  woman ; 

•  •  •  rent  out  her  real  estate,  and  collect,  receive  and  recover  in  her  own 
name  the  runts  thereof. "  (Section  2128. )  With  a  few  exceptions,  she  may  do 
everything  that  a  single  woman  may  do  with  respect  to  contracts  with  third 
persons,  and  as  she  may  contract  as  a  single  woman,  so  she  may  take  the 
benefit  of  snob  contracts.  And  while  it  is  true  that  we  will  scrutinize  the 
proof  nf  her  right  to  the  property  with  greater  care  and  with  more  suspicion 
than  in  a  cose  where  this  Intimate  relationship  does  not  exist,  mere  sus- 
picion will  not  avail  to  deprive  her  of  her  property,  nor  will  an  averment  be 
required  that  the  Investment  Is  made  out  of  her  separate  estate,  when  the 
ttaCQte  makes  all  her  property  separate  estate. 
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We  ooDclude,  therefore,  that  the  avermeDt  that  Mre.  Clark  paid  the  cod- 
BideratioD  for  the  purohase  of  the  land  is  full  is  SDlBoient  to  permit  the  1d- 
trodaotioD  of  the  evidenoe,  aod  that  there  is  bo  material  oontradiction  Id 
the  testlmoDy. 

For  the  leasonfl  given  the  jadgment  ifl  reversed  and  cause  remanded,  with 
directions  to  enter  a  jadgment  in  accordance  with  this  opinion. 

Whole  court  sitting. 


CITY  OF    LEXINGTON    v.  THOMPSON. 

(Filed  May  28,  1902.) 

Municipal  government— Local  self-government— Under  an  act  of  190O 
amending  the  charter  of  cities  of  the  second  class  the  legislature  prescribed 
the  salaries  of  the  different  officers  and  employes,  increasing  the  salary  of 
the  ordinary  fireman  from  t60  per  month  to  165  per  month.  Appellee  was 
at  the  time  of  the  passage  of  this  act  an  ordinary  fireman,  in  the  city  of 
Lexington  receiving  the  salary  of  150  per  month;  he  oontlnued  in  the  service 
for  more  than  a  year  thereafter  and  demanded  that  he  be  paid  the  salary 
fled  by  the  act,  which  was  refused,  and  this  action  was  brought  to  recover  the 
difference  of  S15  per  month  claimed  to  be  due  him.  A  demurrer  was  sus- 
tained to  the  petition.  It  is  insisted  as  the  ground  of  the  demurrer  that  the 
act  is  violative  of  the  right  of  local  self-government  by  the  city  in  a  matter 
over  which  the  municipality  has  exclusive  control  in  its  private  or  corporate 
capacity,  and  that  the  act  is,  therefore,  void.  Held— That  the  establishment 
of  fire  departments  by  municipalities  is  a  voluntary  act  of  self-protection; 
that  the  municipality  on  grounds  of  public  policy  is  not  responsible  for  neg- 
ligence of  its  fire  department  and  that  the  property  of  the  fire  department  la 
held  by  the  municipalities  in  their  capacity  of  private  corporations.  The 
right  to  employ  or  pay  a  fire  department  in  a  city  is  not  a  governmental 
function  which  should  be  exercised  by  the  legislature.  The  legislature 
can  not  fix  the  the  salaries  of  firemen  any  more  than  it  can  fix  the  pay  of 
street  sweepers,  the  drivers  of  ash  carts,  or  fix  the  price  per  square  yard 
which  the  city  shall  pay  for  an   improvement  of  the  public  ways. 

W.  S.  Bronston  for  appellant. 

Einkead  &  Miller  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  HuRelle. 

By  the  fourth  section  of  an  act  amending  the  act  for  the  government  of 
cities  of  the  second  class,  approved  March  16,  1000,  it  was  provided:  '*The 
said  fire  department  sliall  consist  of  one  chief,  whose  salary  shall  not  be  leas- 
than  1160  per  month ;  the  engineer's  salary  shall  be  $80  per  month ;  the 
electrician's  salary  shall  be  170  per  month,  and  the  ordinary  fireman's  salary 
shall  be  166  per  month. " 

The  appellee,  Thompson,  brought  suit  against  the  appellant,  the  City  of 
Lexington,  a  city  of  the  second  class,  alleging  that  be  was  a  resident  of  that, 
city  and  employed  by  it  as  an  ordinary  fireman,  having  been  appointed  by 
the  board  of  police  and  fire  commissioners;  that  prior  to  the  passage  of  the 
act  his  salary  as  fireman  waa  |60  per  month,  and  by  that  act  waa  inoreaaed 
to  |65  per  month;  that  be  oontlnued  to  serve  as  ordinary  fireman  up  to  July 
89,  1001,  when  he  resigned;  that  from  time  to  time  he  made  demand  upon  th» 
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dty  for  the  Inorease  of  salary  provided  for  by  the  act,  at  the  rate  of  $16  per 
month,  whioh  was  refused.  His  prayer  was  for  judgment  for  the  diflerenoe 
between  the  salary  paid  him  and  that  fixed  by  the  act,  during  the  period 
from  March  15,  1900,  to  July  99,  1901,  aggregating  $948.76.  A  demurrr  to 
the  petition  was  filed  and  overruled.  The  city  stood  by  its  demurrer,  and 
jadgment  was  rendered  against  it.  The  ground  of  the  demurrer  is  that  the 
aot  is  violative  of  the  right  of  looal  self-government  by  the  city,  in  a  matter 
ofer  whioh  the  municipality  has  ezolusive  control  in  its  private  or  corporate 
capacity,  and  that  the  act  is,  therefore,  void. 

For  appellee  it  is  contended  that  the  act  does  not  violate  any  provision  of 
the  Goostitution  of  the  State,  and,  therefore,  can  not  be  declared  void 
because  It  is,  or  is  supposed  to  be,  in  violation  of  the  spirit  which  may  be 
sappoaed  to  pervade  that  instrument.  Mr.  Gooley  is  quoted  in  support  of 
tbis  proposition :  ''If  the  courts  are  not  at  liberty  to  declare  statutes  void 
because  of  their  apparent  injustioe,  neither  can  they  do  so  because  they 
appear  to  the  minds  of  the  judges  to  violate  fundamental  principles  of 
republloan  government,  unless  it  shall  be  found  that  those  principles  are 
placed  beyond  legislative  encroachment  by  the  Constitution.  The  principles 
of  repuhlloaD  government  are  not  a  set  of  inflexible  rules,  vital  and  active 
lo  the  GoDfititution,  though  unexpressed,  •  *  *  nor  are  courts  at  liberty 
(0  declare  an  act  void  because,  in  their  opinion,  it  is  opposed  to  a  spirit  sup- 
powd  to  pervade  the  Constitution,  but  not  expressed  in  words.''  ( Gooley 's 
Const.  Lim..  208-904.) 

NomeroDs  other  authorities  are  cited  in  support  of  the  doctrine  thus  laid 
down,  and  among  them  the  opinion  of  Chief  Justice  Bobertson  in  Griswold 
T.  Hepbuni,  3  Duvall,  94,  where,  after  discussing  the  diflTerenoe  between 
the  Federal  Constitution  as  a  grant  of  power  and  the  State  Constitution  as 
i  written  limitation  upon  the  powers  of  the  legislative  organ  of  the  people, 
it  is  said :  "But  the  same  reason  being  inapplicable  to  State  legislation  of 
doubtful  compatibility  with  a  State  Constitution  proper  deference  to  the 
legislative  department  should  preponderate  in  favor  of  the  constitutionality 
of  its  acta,  and  requires  the  judicial  department  to  recognize  them  as  laws 
QDleas  it  shall  be  clearly  satisfied  that  they  are  not.  Whenever  a  jurist  in- 
quires whether  a  State  statute  is  consistent  with  the  State  Constitution,  he 
looks  into  that  Constitution,  not  for  a  grant,  but  only  for  some  limitation  of 
the  powers  inherent  in  the  people's  legislative  organ  so  far  as  not  forbidden 
by  their  organic  law." 

Tliese  general  principles  may  be  freely  conceded.  It  is  also  urged  that, 
as  said  by  the  Supreme  Court  in  United  States  v.  Ballroad  Company,  17 
Wall.,  839,  a  municipal  corporation  Is  not  only  a  representative  of  the  State, 
but  is  a  portion  of  its  governmental  power.  It  is  one  of  its  creatures,  made 
for  a  specific  purpose,  to  exercise  within  a  limited  sphere  the  powers  of  the 
State.  The  State  may  withdraw  these  local  powers  of  government  at  pleas- 
ure, and  may,  through  its  legislature,  or  other  appointed  channels,  povern 
tlie  local  territory  as  it  governs  the  State  at  large.  It  may  enlarge  or  con- 
tract its  powers  or  destroy  its  existence.'' 

These  general  statement j  of  the  legislative  power  over  municipal  offnirs 
are  a^wnvs  to  be  read  in  the  light  of  the  state  of  fact  to  which  they  are 
applied  by  the  courts  who  give  them   utterance.    Unless  so   read  they  are 
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pr)t,  at  times,  to  be  mlsleadlDg.  In  fact  the  very  autborities  wbich  thus 
«Btale  the  genera]  rule  state  also  the  llmitatlODS  to  be  plaoed  upon  it.  Speak- 
ing of  the  limitation  upon  legislative  power,  Judge  Gooley  says:  *' It  does 
not  follow,  however,  that  in  every  oase  the  courts,  before  they  can  set  aside 
the  law  as  invalid,  must  be  able  to  find  In  the  Constitution  some  speciflo 
inhibition  which  has  been  disregarded,  or  some  express  command  which  baa 
'been  disobeyed.  Prohibitions  are  only  important  where  they  are  in  the 
Mature  of  exceptions  to  the  general  grant  or  power,  and  if  the  authority  to 
slo  an  act  has  not  been  granted  by  the  sovereignty  to  its  representatives,  it 
can  not  be  necessary  to  prohibit  its  being  done. "  (Const.  Lim.,  6th  edition, 
page  208.) 

So  Von  Hoist  Constitutional  Law,  971,  after  stating  the  general  rule 
that  the  legislative  power  of  the  State  legislatures  is  unlimited,  so  far  as  no 
limits  are  set  to  it  by  the  Federal  or  State  Constitutions,  proceeds:  ''This 
does  not  mean,  however,  that  these  restrictions  must  always  be  expressed  in 
explicit  words,  as  it  is  generally  admitted  that  the  factors  of  the  Federal 
government  have  'certain  implied  powers,'  so  it  has  never  been  disputed 
that  the  State  legislatures  are  subject  to  'implied  restrictions;'  that  is,  re- 
strictions which  must  be  deduced  from  certain  provisions  of  the  Federal  or 
State  Constitutions,  or  that  arise  from  the  political  nature  of  the  union, 
from  the  genius  of  American  public  institutions." 

And  in  Meacbam  on  Public  OfDcers,  section  128,  it  is  said:  "Indeed  this 
right  of  local  self-government,  as  it  has  been  briefly  terin.ed,  is  held  to  be 
an  established  feature  and  incident  of  our.. political  system,  and  it  is  not 
within  the  power  of  the  legislature  of  a  State  to  permanently  fill  by  ap- 
pointmeut  the  local  offices  established  bylaw  for  purely  local  purposes." 
(Cln.,  &o.,  R.  R.  Co.  V.  Clinton  County,.  10  Ohio  St.,  77.) 

Said  Mr.  Edward  Bates  in  his  ar^^uraent  in  Hamilton  v.  St.  Louis,  16  Mo., 
18,  cited  with  approval  in  Cooley's  Constitutional  Lim..  6th  edition,  page  49, 
a  Constitution  is  "not  the  Iteginning  of  a  community,  nor  the  origin  of 
private  rights.  It  is  not  the  fountain  of  laws,  nor  the  incipient  state  of 
government.  It  is  not  the  cause,  but  consequence,  of  personal  and  political 
freedom.  It  grants  no  rights  to  the  people,  but  is  the  creature  of  their 
power,  the  instrument  of  their  convenience,  designed  for  their  protection 
in  the  enjoyment  of  the  rights  and  powers  which  they  possessed  before  the 
Constitution  was  made.  It  is  but  the  form  and  framework  of  the  i)olitical 
government,  and  necessarily  based  upon  the  pre-existing  conditions  of  laws, 
rights,  habits  and  modes  of  thought.  *  *  *  A  written  Constitution  la. 
In  every  instance,  a  limitation  upon  the  powers  of  government  in  the  handa 
of  agents.'* 

And  Mr.  Webster  said:  "Written  Constitutions  sanctify  and  confirm  great 
principles,  but  the  latter  are  prior  in  existence  to  the  former." 

A  municipality  is  a  State  agency  for  governmental  purposes.  It  exercises 
political  governmental  powers  delegated  by  the  State.  As  to  such  powers,  and 
as  to  the  duties  which  attach  to  their  exercise  in  the  administration  of  jus- 
tice and  the  preservation  of  the  public  peace,  it  is,  Imperium  In  Imperio  a  part, 
of  the  governmental  machinery  of  the  Commonwealth,  therefore,  its  char- 
ter and  legislative  acts  regulating  the  use  of  State  property  held  by  it  do  d  )t 
constitute  contracts  within  the  meaning  of  the  constitutional  provision.    Its 
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polUloal  powera  are  not  Tested  rights  ai  against  the  State.  As  well  said  by 
Mr.  McQaillin  in  a  recent  article  npon  the  subject  (84  Am.  Law  Rep., 
-606):  "It  is  thus  manifest  that  in  matters  of  public  concern,  such  as  relate 
to  the  performance  of  functions  by  the  oity  as  the  agent  of  the  State,  the 
iegislature  is  not  limited  to  conferring  a  discretionary  power,  but  may  ez- 
-eroise  compulsory  authority  where  the  local  o£9oers  or  agencies  neglect  or 
refuse  to  discharge  their  public  duty  in  providing  for  the  public  needs  of 
the  locality,  or  in  voting  or  levying  the  proper  taxes  for  public  purppses. 
As  to  duties  which  the  people  in  the  several  localities  owe  to  the  State  at 
large,  they  can  not  be  allowed  a  discretionary  authority  to  peiform  them  or 
not,  as  they  may  choose,  for  suoh  authority  would  be  wholly  inconsistent 
with  anything  like  regular  and  uniform  government  of  the  State." 

The  coTioeded  legislative  control  over  the  exercise  of  these  governmental 
tunctions  has  furnished  the  subject  of  numerous  adjudications  What  con- 
stitutional limitations,  either  express  or  implied,  existed  upon  the  .exercise 
at  this  legislative  control  it  is  not  necessary,  nor  is  it  our  purpose  in  this 
'Oase,  to  determine.  But  a  municipal  corporation  is  not  merely  a  public 
Agency  of  the  State.  Its  governmental  functions  are  not  all  the  functione 
^bich  it  possesses  or  exercises.  It  is,  in  part,  a  corporation  possessed  of 
private  franchises  and  rights,  which  it  may  exercise  for  its  private  corpor<- 
«te  advantage,  for  the  benefit  of  the  community,  as  distinct  from  the  State 
iSovernment.  It  may  hold  and  manage  property,  not  for  the  benefit  of  the 
State,  but  to  supply  local  needs  and  conveniences,  and  in  respect  thereto  It 
acts  as  a  private  corporation,  and  In -that  oapaclty  mat  sue  and  be  sued. 
"* 'With  respect  to  its  privateer  proprietary  rights  and  intei»6ts,"  it  is  en- 
titled to  the  protection  of  the  Constitution,  like  other  corporations.  (New 
Orleans  V.  New  Orleans  Water  Co.,  148  IT.  S.,  79.)  Assuming  that  as  to 
the  governmental  functions  of  a  municipality  the  contention  of  appellee 
Is  true  to  its  broadest  extent,  and  that  what  the  legislature  gives  to  the 
naunicipality  by  its  act  of  incorporation  it  may  alter  or  destroy  ht  pleasure, 
4t  does  not  at  all  follow  that  the  rights  and  privileges  of  the  local  community, 
which  becomes  vested  in  the  corporate  entity,  created  by  the  legislature  for 
tbe  benefit  of  the  community,  are  likewise  subject  to  legislative  control, 
^he  legislature  can  not  take  away  from  the  community  rights  or  property 
which  existed  or  were  acquired  without  the  aid  of  legislation.  A  muniol- 
pallty  has  a  dual  character.  In  its  character  as  a  Slate  agency  it  exerciset 
governmental,  political,  public  and  administrative  powers  and  duties.  In 
4ta  capacity  as  a  private  corporation  it  exercises  rights  and  powers  inherent 
In  the  people  of  the  community,  which  have  never  been  surrendered  to  any 
"department  of  the  government,  and  which  are  property  rights  within  the 
protection  of  the  Constitution. 

Among  the  earliest  courts  to  recognize  this  dual  capacity  of  municipalitiei 
•are  those  of  Kentucky.  Tbe  question  arose  upon  a  claim  by  the  city  of 
liouisville  to  exemption  from  State  taxation.  In  that  case  (City  of  Louisville 
▼.  Commonwealth,  1  Duval  1,  d97)  this  court,  through  Judge  Bobertson,  said : 
"But  a  municipal  corporation,  like  a  State,  a  county,  or  the  city  of  Louis- 
^iUe,  is  much  more  than  a  person.  While  nominally  a  person,  it  is  vitally 
•a  political  power,  and  each,  in  its  prescribed  sphere,  is  Mmperium  in  im- 
perio. '    All  are  constituent  elements  of  one  total  sovereignty.    The  city  of 
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Loniayilla,  to  the  extent  of  the  jarlBdSotlon  delegated  to  It  by  Its  charter,  l«t 
hut  an  effluence  from  the  Boverelgnty  of  Kentucky,  governs  for  Kentnoky. 
and  Its  authorized  legislation  and  local  administration  of  law  are  legisla- 
tion and  administration  by  Kentucky  through  the  agency  of  that  munld*^ 
pality.  The  tax  law  of  Kentucky  constructively  applies  to  persons  only, 
and  not  at  all  to  political  bodies  exercising  in  different  degrees  the  sot* 
ereignty  of  the  State.    •    *    • 

"And  if,  notwithstanding  the  specified  exceptions,  the  public  property  of 
the  State  and  counties  is  exempt,  the  same  reason  exempts  the  public  prop* 
erty  of  Louisrllle  used  for  carrying  on  its  municipal  government.  But  to 
far  as  any  of  its  property  may  be  used,  not  for  that  purpose,  but  only  for* 
the  convenience  or  profit  of  its  citizens  individually  or  collectively,  this, 
it  owns  and  uses  as  a  private  corporation,  and,  like  the  property  of  all  such* 
corporations,  not  expressly  exempted,  it  is  a  legal  subject  of  assessment  for* 
taxation.  The  more  precise  and  distinctive  test  for  classification  is  this^ 
Wliatever  property,  such  as  courthouse,  prison  and  the  like,  which  became 
necessary  or  useful  to  the  administration  of  the  municipal  government,  andt 
la  devoted  to  that  use,  is  exempt  from  State  taxation,  but  whatever  is  not- 
■o  used,  but  is  owned  and  used  by  Louisville  in  its  social  or  commercial* 
oapaolty  as  a  private  corporation,  and  for  its  own  profit,  such  as  vacant  lota*, 
market  houses,  fire  engines  and  the  like,  is  subject  to  taxation.*' 

Mr.  Dillon  thus  states  the  distinction :  "The  administration  of  Justice,  t^•> 
preservation  of  public  peace,  and  the  like,  although  confided  to  local  agenoief  ^ 
are  essential  matters  of  public  concern,  while  the  enforcement  of  municipal 
by-laws  proper,  the  establishment  of  gasworks  and  waterworks,  the  con- 
•tamctlon  of  sewers  and  the  like,  are  matters  which  pertain  to  the  rountcl- 
pality  as  distinguished  from  the  State  at  large."  (Municipal  Corporationa,. 
■sationiS.) 

The  Massachusetts  court,  recognising  the  waterworks,  markets,  hospitals* 
oemeterles,  libraries  and  the  eyatem  of  parks  of  Boston  as  established  **foF- 
the  benefit  of  the  public,"  declares  them  to  be  "held  more  like  the  property 
fd  a  private  corporation,"  and,  therefore,  protected  from  legislative  interfer- 
•Boe.    (Mt.  Hope  Cemetery  v.  Boston,  168  Mass.,  619.) 

And  again,  in  Dillon  on  Municipal  Corporations,  section  18n,  it  is  said :  *'In 
Boany  of  its  more  important  aspects  a  modem  American  city  is  not  so  mnclk 
a  miniature  State  as  it  is  a  business  corporation,  its  business  being  to  wisely 
administer  the  local  affairs,  and  economically  expend  the  revenue  of  an  in- 
oorporated  community.  As  we  learn  this  lesson  and  apply  business  methoda. 
to  the  scheme  of  municipal  government  and  the  conduct  of  municipal  affairs, 
we  are  on  the  right  road  to  better  and  more  satisfactory  results." 

In  Nebraska  the  legislature  passed  an  act  establishing  a  board  of  police- 
and  fire  commissioners,  to  be  appointed  by  the  governor,  to  whom  tbeie^ 
was  given  all  powers  and  duties  connected  with  the  appointment,  removal 
and  discipline  of  the  members  of  the  police  and  fire  departments.  It  waa 
there  held  (State,  &c.,  v.  Moores,  &c.,  76  N.  W.,  176),  overruling  a  former 
decision,  that  the  act  was  void.  Said  the  court:  "It  is  true  that  the  State 
Constitution  is  not  a  grant  of  legislative  power,  and  the  law-making  body 
may  legislate  upon  any  subject  not  inhibited  by  the  fundamental  law,  bmt 
U  by  no  means  follows  from  this  that  the  legislature  is  free  to  pass  lawa. 
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Upon  any  snlijeot  noIeM  Id  express  terms  prohibited  by  the  GoDStitotlon. 
The  iDhlbition  on  the  power  of  the  legislature  may  be  by  impHoatioD  as 
Well  as  by  ezpressioD.  Laws  may  be,  and  have  beeo,  declared  invalid,  al- 
^bon^b  not  repugnant  to  any  express  restriction  contained  in  the  funda- 
mental law."    To  the  same  effect  see  Bathbone  v.  Wlrtb,  160  N.  T.,  469. 

The  same  conclusion  was  reached  as  to  a  similar  law  in  Indiana,  in  the  cases 
of  State,  &c.  V.  Denny.  &o.,  81  N.  E.,  S5d;  Evansvllle  v.  State,  21  N.  £.,  867; 
State,  &c.  V.  Denny,  21  N.  £.,  274.  In  the  case  first  named  the  court  said : 
"The  ooDstruotlon  of  sewers  in  a  city,  the  supplying  of  gas,  water  and 
fire  protection,  and  many  other  matters  that  might  be  mentioned,  are 
^matters  In  which  the  local  communities  alone  are  concerned,  and  in 
"Which  the  State  has  no  special  interest,  and  they  are  matters  over  which  the 
people  affected  thereby  have  exclusive  control,  and  it  can  not,  in  our  opin- 
ion, be  taken  away  from  them  by  the  legislature." 

In  Western  Saving  Fund  Society  v.  Philadelphia,  31  Penn.  St.,  188.  Chief 
Justice  IiBwls  delivering  the  opinion  of  the  court,  said :  "The  supply  of  gas- 
light Is  no  more  a  duty  of  sovereignty  than  the  supply  of  water.  Both  these 
"Objects  may  be  accomplished  through  the  agency  of  individuals  or  private 
oorporatlons,  and  in  very  many  instances  they  are  accomplished  by  these 
means.  If  this  power  is  granted  to  a  borough  or  a  city,  it  is  a  special  private 
franchise,  made  as  well  for  the  private  emolument  and  advantage  of  the  city 
as  for  the  public  good.  The  whole  investment  is  the  private  property  of  the 
«ity,  as  much  so  as  the  lands  and  houses  belonging  to  it.  Blending  the  two 
powers  In  one  grant  does  not  destroy  the  clear  and  well-settled  distinction, 
•and  the  process  of  separation  is  not  rendered  Impossible  by  the  confusion. 
In  separating  them,  regard  must  be  had  to  the  object  of  the  legislature  in 
-conferrlDK  them.  If  granted  for  public  purposes  exclusively,  they  belong  to 
^he  corporate  IXMly  in  its  public,  political  or  municipal  character.  But  if  the 
■grant  was  for  purposes  of  private  advantage  and  emolument,  though  the 
pDblio  may  derive  a  common  benefit  therefrom,  the  corporation,  quo  ad  hoc, 
is  to  be  regarded  as  a  private  company.  It  stands  on  the  same  footing  as 
would  any  Individual  or  body  of  persons  upon  whom  the  like  special  fran- 
chise had  been  conferred." 

The  distinction  between  the  two  capacities  in  which  a  municipality  may 
-act  is  nowhere  better  stated  than  in  the  two  great  opinions  of  Judge  Gooley, 
tn  People  ez  rel.  LeRoy  v.  Hurlbut,  24  Mich.,  44,  9  Am.  Dec,  108;  People 
-ex  rel.  Board,  &o.  v.  Common  Council  of  Detroit,  28  Mich.,  228,  16  Am. 
Dec.,  209.  In  the  former  case  the  question  was  as  to  the  power  of  the 
legislature  to  appoint  permanent  ofiScers  for  the  full  term,  whose  duties 
irere  purely  municipal,  and  arose  over  an  act  which  created  and  appointed 
•«  board  of  public  works.  In  the  opinion  by  Judge  Cooley  it  was  said  :  "In 
ihe  ease  before  us  the  officers  in  question  involve  the  custody,  care, 
fnaoagement  and  control  of  the  pavements,  sewers,  waterworks  and  public 
Iniildlnga  of  the  city,  and  the  duties  are  purely  local.  The  State  at  large 
may  have  an  indlreot  interest  in  an  intelligent,  honest,  upright  and  prompt 
^isBharge  of  them,  but  this  is  on  commercial  and  neighborhood  grounds 
mther  than  political,  and  it  is  not  much  greater  or  more  direct  than  if  the 
•State  line  ezoluded  the  oity.  Conceding  to  the  State  the  authority  to  shape 
4he  municipal  organisations  at  its  will,  it  would  not  follow  that  a  similar 
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power  of  ooDtrol  might  be  ezerolsed  by  the  State  aa  resards  tbe  property- 
which  tbe  oorporatloD  has  acquired,  or  tbe  rights  in  the  nature  of  property- 
Whioh  have  been  conferred  upon  it.  There  are  oasei  which  assert  snoh 
power,  but  they  are  opposed  to  what  seem  to  me  the  best  authorities,  as. 
well  as  tbe  soundest  reason.  The  municipality,  as  an  agent  of  goTemmeDt». 
is  one  thing;  the  corporation,  as  an  owner  of  property,  is  in  some  particu- 
lars to  be  regarded  in  a  very  different  light.    *    *    * 

"Constitutional  freedom  certainly  does  not  consist  in  exemption  from  gov- 
eroniental  interference  in  the  citiaen's  private  affairs;  in  his  being  unmo- 
lested in  his  family,  suffered  to  buy.  sell  and  enjoy  property  and  generally 
to  seek  happiness  in  his  own  way.  All  this  might  be  permitted  by  the  most^ 
arbitrary  ruler,  even  though  he  allowed  his  subjects  no  degree  of  political 
liberty.  The  government  of  an  oligarchy  may  be  as  just,  as  regardful  or 
private  rights,  and  as  little  burdensome  as  any  other,  but  if  it  were  sought- 
to  establish  such  a  government  over  our  cities  by  law,  it  would  hardly  do- 
to  call  upon  a  protesting  people  to  show  where,  in  the  Constitution,  the- 
power  to  establish  it  was  prohibited;  it  would  be  necessary,  on  the  other- 
hand,  to  point  out  to  them  where  and  by  what  unguarded  words  the  power^ 
had  been  conferred.    Some  things  are  too  plain  to  be  written.    «    «    * 

"The  State  may  mould  local  institutions  according  to  its  views  of  policy  est- 
expediency,  but  local  government  is  matter  of  absolute  right,  and  the  State- 
oan  not  take  it  away.  It  would  be  the  boldest  mockery  to  speak  of  a  city 
as  possessing  municipal  liberty  where  the  State  not  only  shaped  its  govern- 
ment, but  at  discretion  sent  in  its  own  agenta  to  administer  it.  or  to  calV 
that  system  one  of  constitutional  freedom  under  which  it  should  be  equally 
admissible  to  allow  the  people  full  control  in  their  local  affairs,  or  no  con- 
trol at  all." 

In  the  latter  case,  of  People  v.  Detroit,  the  question  was  more  nearly  sim- 
ilar to  that  presented  In  the  case  at  bar.  It  was  the  question  of  the  legisla- 
tive power  to  compel  local  improvements,  which  is  practically  the  same- 
question  as  here  presented,  viz.,  the  legislative  power  to  compel  ezpenditure- 
for  a  local  purpose.  The  question,  as  stated  in  the  opinion,  was  whether- 
there  rested  upon  the  judiciary  the  duty,  "by  the  compulsory  process  of  this 
court,  to  coerce  the  city  of  Detroit  into  entering  in  contracts  involving  a 
debt  for  a  very  large  sum  for  an  object  purely  of  local  concern,  which  the- 
legislative  body  of  the  city  has  refused  to  make."  Said  the  court,  throupb 
Judge  Cooley :  "In  People  v.  Hurlbut,  24  Mich.,  44,  S.  C,  0  Am.  Rep.,  13^ 
we  considered  at  some  length  the  proposition  which  asserts  the  amplitude 
of  legislative  control  over  municipal  corporations,  and  we  there  conceded  that 
when  confined,  as  it  should  be,  to  such  corporations  as  agencies  of  the  Stale- 
in  ita  government,  the  proposition  is  entirely  sound.  In  all  matters  of 
general  concern  there  is  no  local  right  to  act  independently  of  the  State,, 
and  the  local  authorities  can  not  be  permitted  to  determine  for  themselvea 
whether  they  will  contribute  through  taxation  to  the  support  of  the  State- 
government,  or  assist  when  called  upon  to  suppress  insurrections,  or  aid  In. 
the  enforcement  of  the  police  laws.  Upon  all  such  subjeota  the  State  may 
exercise  compulsory  authority,  and  may  enforce  the  performance  of  looal> 
duties,  either  by  employing  local  ofSoers  for  the  purpose,  or  through  ageolaor' 
offloers  of  ita  own  appointment.    «    *    • 


OITT  OF  LEXINGTON  V.  THOMPSON.  391 

"But  we  also  eodoaTored  to  show.  Id  People  ▼.  Hurlbut,  that  though  idd- 
Dloipal  authorities  are  made  use  of  Id  State  goyerDinent,  aod  as  suob  are 
under  complete  State  control,  they  are  not  created  ezclusiTely  for  that  par- 
pose,  bat  have  other  objects  and  purposes  peculiarly  local,  and  in  which  the 
State  at  large,  except  in  conferring  the  power  and  regulating  its  exercise, 
U  legally  do  more  concerned  than  it  is  in  the  individual  and  private  con- 
cerns of  its  several  citixens.  Indeed,  it  would  be  easy  to  show  that  it  is  not 
from  the  standpoint  of  State  interest,  but  from  that  of  local  interest,  that 
the  necessity  of  incorporating  cities  and  villages  most  distinctly  appears. 
State  flu  ties  of  a  local  nature  can,  for  the  most  part,  be  very  well  performed 
tbrougb  the  employment  of  the  usual  township  and  county  organizations, 
BO  that  If  the  State  alone,  in  its  corporate  capacity,  were  to  be  regarded,  the 
conferring  of  special  corporate  powers  on  cities  and  villages  might  very  well 
be  dispensed  with.    *    *    * 

"The  two-fold  character  of  these  corporations,  as  organizations  on  the  one 
band  for  State  purposes,  and  on  the  other  for  the  benefit  of  the  individual 
oorpomtors,  has  invariably  been  recognized  by  this  court  wherever  there  has 
been  ocoaslon  to  refer  to  it.  We  also  referred  in  People  v.  Hurlbut  to 
several  decisions  in  the  Federal  Supreme  Court  and  elsewhere  to  show  that 
municipal  corporations,  considered  as  communities  endowed  with  peculiar 
foDctioDS  for  the  benefit  of  their  own  citizens,  have  always  been  recognized 
as  possessing  powers  and  capacities  and  as  being  entitled  to  exemptions, 
distinct  from  those  which  they  possess  or  can  claim  as  conveniences  in  State 
government.  If  the  authorities  are  examined  it  will  be  found  that  these 
powers  and  capacities,  and  the  interests  which  are  acquired  under  them,  are 
usually  spoken  of  as  private,  in  contradiction  to  those  in  which  the  State  is 
concerned,  and  which  are  called  public,  thus  putting  these  corporations,  as 
regards  all  such  powers,  capacities  and  interests,  substantially  on  the  foot- 
ing  of  private  corporations.    *    *    * 

"But  it  can  not  be  contended  that  authority  in  the  legislature  to  determine 
what  shall  be  the  extent  of  capacity  in  a  city  to  acquire  and  hold  property 
is  equivalent  or  contains  within  itself  the  authority  to  deprive  the  city  of 
property  actually  acquired  by  legislative  permission.  As  to  the  property  it 
thus  holds  for  ita  o\^a  private  purposea,  a  city  is  to  be  regarded  as  a  constit- 
uent in  State  government,  and  is  entitled  to  the  like  protection  in  its  prop- 
erty rights  as  any  natural  person  who  is  also  a  constituent.  The  right  of 
the  State,  as  regards  such  property,  is  a  right  of  regulation,  and  though 
broader  than  exists  in  the  case  of  individuals,  is  not  aright  of  appropriation. 
The  constitutional  principle,  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law,  applies  to  artificial  persons  as  well  as  natural, 
and  to  municipal  corporations  in  their  private  capacity  as  well  as  to  corpo- 
rations for  manufacturing  and  commercial  purposes.  And  when  a  local 
convenience  or  need  is  to  be  supplied  in  which  the  people  of  the  State  at 
large,  or  any  portion  thereof  outside  the  city  limits,  are  not  concerned,  the 
State  can  no  more  by  process  of  taxation  take  from  the  individual  citizens 
the  money  to  purchase  it  than  they  could  if  it  had  been  procured,  appro- 
prlate  it  to  btate  use.  To  this  extent  the  corporate  right  appears  to  us  to  be 
a  clear  and  undoubted  exception  to  the  general  power  of  oontrol  which  is 
vested  in  the  State.'' 
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It  may  be  admitted  that  the  line  wbioh  distinguishes  those  matters  with 
respect  to  which  cities,  as  State  agencies,  exercise  governroental  fuDotloos 
from  those  as  to  which  it  acts  in  its  private,  corporate  capacity,  representlDi; 
the  people  of  the  community,  is  not  always  well  defined.  It  may  well  be 
that,  in  oases  in  wbioh  it  is  difficult  to  ascertain  to  which  class  a  right,  a 
power  or  a  function  should  be  assigned,  the  courts  would  hesitate  to  annul 
an  attempted  exercise  of  legislative  power.  But  in  cases  in  which  the 
proper  classifloatlon  can  be  ascertained  the  courts  should  not,  and  do  not, 
hesitate  to  act.  Upon  a  question  of  this  kind  it  is  to  be  expected  that, 
tinder  the  varying  provisions  of  various  State  Constitutions,  and  with  the 
different  procedures  and  customs  which  obtained  in  the  various  States  at 
and  before  the  date  of  the  adoption  of  those  Constitutions,  there  should  be 
conflict  in  the  authorities.  For  example,  in  some  of  the  cases  we  biive 
cited  the  systems  devised  for  police  and  fire  protection  seem  to  have  both 
been  regarded  as  purely  municipal  and  local,  and,  therefore,  exempt  from  leg- 
islative Interference.  The  better  opinion  as  to  police  systems  seems  to  be  that. 
Inasmuch  as  the  State  is  charged,  primarily,  with  the  preservation  of  pub- 
lic pence  and  the  protection  of  life  and  property  in  the  cities  as  well  as  in 
the  rural  districts,  the  city  police  is,  in  large  measure  at  least,  apart  of  the 
State  constabulary,  and  its  members  perform  the  functions  of  State  officials 
in  the  exercise  of  delegated  State  sovereignty,  therefore,  in  so  far  as  the 
police  Rystems  of  our  cities  form  a  part  of  the  State  government,  they  are 
flubject  to  legislative  control.  And  this  control  has  been  distinctly  recog- 
nized by  this  court  in  Neumeyer  v.  Erakel,  33  Ky.  Law  Rep..  185. 

But  between  the  police  systems  of  municipalities  and  the  fire  departmcDts 
there  seems  to  be  a  manifest  dlRtinction,  though  many  of  the  courts,  as  in 
Indiana,  Nebraska  and  California,  have  recognised  the  officers  of  both 
departments  as  purely  municipal  and  local. 

The  act  in  question  does  not  undertake  to  deprive  the  local  authorities  of 
the  power  of  appointment  or  selection  of  the  fire  commissioners,  but  only 
to  regulate  and  fix  the  salaries  of  the  officers  and  employes.  It  seems  oon- 
oeded  that  the  establishment  of  fire  departments  by  municipalities  is  a 
voluntary  act  of  self-protection ;  that  the  municipality,  on  grounds  of  public 
policy,  is  not  responsible  for  negligence  of  its  fire  department,  and  that  the 
property  of  the  fire  department  is  held  by  the  municipalities  In  their  oapao- 
ity  of  private  corporations,  we  do  not  undertake  to  say  that  the  State  is 
devoid  of  power  to  take  measures  for  the  protection  of  the  property  of  its 
citizens  from  fire.  The  question  before  us  Is  whether  the  rate  of  payment 
of  the  employes  of  such  a  system,  devised  for  the  benefit  of  the  local  com- 
munity, of  no  special  interest  or  advantage  to  the  State,  except  in  so  far  as  it 
is  advantageous  and  beneficial  to  the  community,  is  munioiiMil  or  govern- 
mental in  its  nature.  If  the  rate  of  pay  to  be  fixed  for  such  employes  is  gov' 
ernmental,  then,  also,  is  the  variety  of  fire  engines  to  be  used,  the  sise  and 
breed  of  the  horses  which  pull  them,  the  number  of  fire  plugs  or  cisterns  to 
be  established  and  the  personnel  of  the  force.  If  the  legislature  oan  arbitra- 
rily fix  the  rate  of  payment  for  sacb  services  at  166  per  month,  it  oan  flz  it 
at  any  other  sum  which  it  deems  reasonable.  And  if  fixing  the  pay  of  lire- 
men  is  a  governmental  function,  because  firemen  render  service  in  the  pres- 
ervation of  the  property  of  citizens  of  the  Commonwealth,  then  it  is  also  a 


CITY  OF  LEXINGTON  V.  THOMPSON.  393 

ISOTemraental  fisDotion  to  fix  absolutely  the  per  diem  of  the  street  sweepers 
and  the  montbly  wages  of  the  janitors  Id  the  city  ball.  We  do  not  think 
«acb  legislative  interference  in  a  matter  in  which  no  one  but  the  fireman 
and  the  taxpayers  of  the  city  can  possibly  be  interested  could  have  been  in 
ooDtemplation  of  the  framers  of  our  Constitution  or  of  the  voters  who  sanc- 
tioned ita  adoption.  If  such  a  power  is  governmental,  it  is  governmental 
also  to  flx  the  wages  of  every  employe  in  every  city  of  whatever  class. 

There  were  cities  and  towns  before  the  Constitution  was  adopted.  At  the 
date  of  its  adoption  they  were  managing  their  own  little  local  affairs;  they 
were  employing  and  paying  the  members  of  their  fire  departments,  as  in 
times  gone  by  they  had  managed  their  own  volunteer  fire  departments.  The 
makers  of  the  organic  law,  the  voters  whose  ballots  operated  to  enact  it, 
voted  for  it  with  these  facts  before  them,  and  they  limited  the  time  which 
might  lie  devoted  to  legislation  to  sixty  days  in  each  two  years.  Is  it  con- 
ceivable that  they  expected  or  intended  to  permit  the  legislature  to  take 
charge  of  the  petty  salaries  of  every  hamlet  in  the  State P  As  said  by  Judge 
Olds,  in  State  v.  Denny.  21  N.  E.,  283:  "It  is  fair  to  presume  that  the  peo- 
ple of  the  State,  in  the  adoption  of  the  Constitution,  did  not  intend  to  sur- 
render the  right  of  local  self-government,  in  so  far  as  to  allow  the  legis- 
latore  to  take  oharge  of  the  fire  department  of  every  town  and  city  of  the 
Slate,  and  to  appoint  officers  to  take  oharge  of  and  manage  the  affairs  of 
such  department,  and  limit  the  legislative  body  to  sixty-one  days  every  two 
years.  We  do  not  believe  that  such  was  the  intention  of  the  people  at  that 
time,  Dor  do  we  believe  that  such  Is  the  extent  of  the  power  at  the  present 
time:  doi  is  there  any  woid  or  sentence  in  the  Constitution  granting  such 
power.  *'  As  said  by  Judge  Cooley  :  ''Some  things  are  too  plain  to  be  written. 
The  State  has  no  interest  in  the  property  within  a  city  or  town,  except 
«iiob  iDdirect  Interest  as  it  has  in  the  property  of  all  its  citizens.  Since  the 
orgaoizatlon  of  the  State  government  towns  and  cities  have  universally 
exercised  the  exolusive  right  of  self-government  in  the  control  and  repair 
of  streets,  alleys  and  sidewalks.  In  the  oonstruction  of  sewers  and  water- 
works, and  the  organi£ation  and  control  of  fire  departments.  They  have 
twen  held  liable  for  damages  resulting  by  reason  of  defects  in  sidewalks, 
etreets  and  sewers.  All  property  within  its  corporate  limits  is  liable  for  the 
payment  of  debts  oreated  by  the  municipality  in  providing  these  necessities 
to  the  miiDicipallty,  and  in  which  the  people,  other  than  those  residing 
within  the  particular  town  or  city,  are  in  no  way  directly  interested." 

We  do  Dot  think  the  legislature  can  flx  the  salaries  of  firemen  any  more 
than  it  oan  fix  the  pay  of  street  sweepers,  the  drivers  of  ash  carts,  or  fix  the 
prioe  per  square  yard  which  the  citizen  shall  pay  for  an  improvement  of 
the  pnbllo  wAys.  The  doctrines  stated  in  McDonald  v.  City  of  Louisville, 
■eoently  deoldedi   are  In  full  accord  with  the  views  here  expressed. 

For  the  reasons  given  Judgment  is  reversed  and  cause  remanded,  with 
direotloDS  to  sastain  the  demurrer  to  the  petition  and  for  further  proceedings 
eonsistont  herewith. 

Whole  oourt  sitting. 
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HENDERSON,  BY,  &o.  v.  LOUISVILLE   RAILWAY  CO. 

(Filed  May  80.  igos-Not  to  be  reported.) 

NegllgeDoe—Damages— Verdict  flagrantly  against  the  evldeDoe— This  wav 
aD  action  Instituted  by  appellant  to  recover  the  value  of  a  dog  alleged  to 
bave  been  killed  by  coming  In  contact  wltb  a  live  wire  negligently  left  ex- 
posed by  appellee.  Tbe  court  Instructed  tbe  Jury  properly  as  to  their  duty  to 
find  for  appellant  In  case  of  tfaelr  finding  that  appellee  veas  negligent,  and 
to  fix  tbe  damages  at  not  exceeding  $500,  tbe  amount  claimed  In  tbe  fietltlon. 
Tbe  jury  found  a  verdict  awarding  appellant  one  cent  damages.  Held— That 
tbe  verdict  was  flagrantly  against  tbe  evidence,  as  no  evidence  fixing  tbe 
value  of  tbe  dog  at  any  sum  was  offered  by  appellee  and  tbe  evidence  offered 
by  appellant  fixed  its  value  at  not  less  tban  |260. 

Blngbam  &  Davles  for  appellants. 

Fairlelgb,  Straus  &  Eagles  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  tbe  court  by  Judge  Wblte. 

Tbe  appellant,  S.  Miller  Henderson,  by  next  friend,  brougbt  tbis  actloD 
against  the  appellee.  Louisville  Railway  Co..  for  damages  for  tbe  loss  of  a 
dog  killed  by  coming  in  contact  with  a  live  wire  of  appellee.  The  petition 
charges  that  in  leaving  the  wire  so  that  the  dog  could  come  in  contact  with 
it  appellee  was  liable  for  tbe  value  of  tbe  dog  so  killed.  The  value  was 
alleged  to  be  1600.  Appellee  denied  the  negligence  charged  to  It  in  leaving 
the  wire  so  exposed  that  tbn  dog  could  come  in  contact  with  it;  pleaded  con- 
tributory negligence  in  the  person  in  charge  of  the  dog  In  taking  the  dog  to 
hunt  on  private  property  of  appellee;  denied  liability  at  all  and  denied  the 
value. 

Upon  trial  there  was  a  verdict  and  judgment  for  appellant  for  one  cent 
only,  and  after  bis  reasons  and  motion  for  new  trial  had  been  overruled  he 
prosecutes  this  appeal.  There  was  no  objection  to  the  instructions  given 
the  jury  and  tbe  sole  question  presented  Is  whether,  after  the  jury  found  tbe 
disputed  questions  of  fact  as  to  negligence  in  favor  of  appellant,  the  verdict 
for  only  one  cent  in  damages  as  the  value  uf  the  dog  is  not  flagrantly  against 
tbe  evidence.  Tbe  proof  of  value  by  the  appellant  ranges  from  i960  to  1600. 
For  appellee  there  was  no  proof  of  value,  appellee  contenting  Itself  with 
proof  as  to  negligence  and  contributory  negligence.  The  proof  as  to  value 
shows  this  to  have  been  an  excellent  hunting  dog  and  worth  for  breeding 
purposes  alone  t250.  It  being  a  female.  No  witness  puts  tbe  value  below  this 
sum,  yet  the  jury,  after  determining  that  appellee  was  liable  for  the  killing* 
fixed  tbe  value  at  one  cent.  In  our  opinion  the  verdict  disregards  the  evi- 
dence of  value  entirely,  and  is  flagrantly  against  the  evidence.  If  it  be  that 
the  jury  Intended  to  find  for  appellee  they  should  have  so  written  their  ver- 
dict. They  did  not  do  so,  but  found  for  appellant  on  every  disputed  issue 
presented  in  the  proof,  and  then  refused  to  award  damages.  The  verdict 
should  have  been  set  aside  and  a  new  trial  awarded. 

Judgment  reversed  and  cause  remanded  for  new  trial  and  for  farther 
proceedings  consistent  herewith. 
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STOWERS  V.  SINGER. 

(Filed  May  80.  1909.) 

SedootioD — iDstrDOtloDS—DamaKeB'This  was  an  action  institDted  under 
BMtioD  2,  KeDtDoky  Statutes,  for  thesedootlon  of  appellant's  daughter,  who 
was  about  90  years  of  age.  Errors  in  instructions  are  relied  on  for  a  reversal. 
Held— That  an  instruction  authorizing  punitive  damages  in  such  case  was 
properly  siveD.  Malice  is  not  necessary  to  Iw  proven  to  authorize  exemplary 
damages.  The  act  of  seduction  is  necessarily  willful.  The  couit  should  have 
instnioted  the  jury  that  the  word  "seduction,*'  when  applied  to  the  conduct 
of  a  man  towards  a  woman,  means  the  use  of  some  influence,  artifice,  prom- 
ise or  means  on  his  part  by  which  he  induces  the  woman,  who  is  then,  and 
has  theretofore  for  a  reasonable  time  been,  a  woman  of  chaste  conduct,  to 
submit  to  unlawful  intercourse  with  him.  To  this  may  be  added,  if  the 
evidence  justifies  it,  a  statement  that  proof  of  former  uncbastity  may  be 
considered  in  mitigation  of  damages,  and  to  show  that  the  sexual  inter* 
course  was  without  enticement,  artiflcei,  persuasion  or  solicitation;  but  is 
not  of  itself  a  defense  if  the  plaintiff  had  for  a  reasonable  time  before  the 
alleged  seduotion  been  leading  a  virtuous  life. 

Cbariee  H.  Fisk  for  appellant. 

B.  F.  Graaiana  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

This  la  an  action  under  section  2,  Kentucky  Statutes,  for  the  seduction  of 
appellant's  daughter,  who  was  about  20  years  of  age  at  the  date  of  the  alleged 
seduction.  It  was  claimed  that  the  seduction  was  accomplished  by  appellee 
while  be  was  principal  of  the  colored  public  school  in  Covington,  ond  while 
the  girl  was  a  pupil  therein.  There  was  sharp  conflict  of  testimony.  Tl.e 
Jury  found  for  the  defendant.  The  first  ground  urged  for  reversal  is  en  or 
Id  the  instructions.  The  first  instruction  given  is  a  literal  copy  of  the  fiist 
Instruction  offered  on  behalf  of  apppellant,  except  that  at  the  conclusion  tlie 
jury  was  instructed  that  it  might  be,  "in  its  discretion,  governed  l)y  tlie 
proof,  award  a  further  sum  by  way  of  uunltive  damages,  if  the  jury  finds  for 
plaintiff,  not  exceeding  in  all  the  sum  of  110,000."  The  instruction  seems  to 
us  correct.  At  all  events,  appellant  cannot  be  heard  to  complain  of  ir,  as  it 
was  given  in  the  exact  language  of  the  instruction  asked  for  by  hini.  The 
court  properly  refused  Instruction  "B"  offered  by  appellant  upon  the  subject 
of  exemplary  damages.  That  instruction  requires  the  jury,  in  order  to 
award  exemplary  damnges,  to  believe  that  the  seduotion  and  carnal  knowl- 
edge of  appellant's  daughter  "were  willfully  or  maliciously  accomplished  by 
defendant,  or  knowingly,  wantonly  or  recklessly  persisted  in  by  him,  to  the 
great  danger  of  the  impregnatipn  of  said  daughter,"  etc.  Malice  is  not  re- 
quired to  authorize  exemplary  damages  in  a  case  of  seduction,  and  it  would 
ieem  that  the  act  of  seduction  was  necessarily  willful. 

The  second  instruction  given  was:  "Unless  the  jury  believe  as  set  out  in 
lD«traotlon  No.  1,  the  jury  should  find  a  verdict  for  defendant."  It  is  col- 
tended  wionsly  that  this  was  prejudicial  error,  as  instructing  the  jury  to 
fln^  for  defendant  they  did  not  believe  punitive  damages  should  be  given. 
Ve  can  not  believe  that  a  jury  composed,  as  we  are  bound   to  assume  the 
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trial  jury  Id  this  onse  was  composed,  of  persons  of  ordinary  Intelllgenoeoonld 
bave  been  thus  misled  by  tbis  Instruotion.  It  Is  furtber  contended  that  it 
was  error  to  refuse  Instruction  ''G"  offered  byapppellant,  as  follows:  '*Tbe 
tiourt  Instructs  tbe  jury  tbat  'seduction,'  as  mentioned  In  tbe  Instruclion  of 
tbe  court,  is  tbe  act  of  a  man  In  Inducing  a  woman  to  commit  unlawfal 
flexual  Intercourse  with  blm."  Tbls  is  the  definition  of  the  word  given  in 
Bouvier,  and  It  is  contended  tbat  its  omission  was  prejudicial ;  tbat  tbe 
ordinary  understanding  of  "seduction"  is  tbe  first  intercourse  of  a  male  witb 
A  female,  and,  therefore,  tbe  first  instruction  given  required  tbe  jury  to  find 
for  the  defendant  though  they  believed  be  bad  carnally  known  tbe  plaintiff's 
daughter,  If  they  believed  some  other  person  bad  bad  intercourse  with  ber 
before  him.  Upon  tbe  question  whether  an  Instruction  defining  "seduotion" 
should  be  given  in  a  case  of  tbls  character  we  are  cited  to  no  authority  by 
oounsel.  and  there  seems  to  be  no  Kentucky  case  upon  tbe  snbject.  Tbe  En- 
-cyclopaedia  of  Pleading  and  Practice,  volume  19,  page  412,  citing  Boblnson 
V.  Powers,  129  Ind.,  480,  and  Breon  v.  Henkle,  14  Ore..  494,  lays  down  tbe  rule 
that  *' tbe  court  should  instruct  tbe  jury  on  tbe  deflnltlon  of  'sedacUon.' 
the  constituent  elements  thereof,  what  may  be  considered  by  them,  and 
what  must  be  proved  in  order  to  authorize  a  recoveiy." 
.  It  is  evident  tbat  tbe  practice  as  to  Instructions  in  those  States  Is  some- 
what  different  from  tbat  which  prevails  with  us.  But  It  may  be  conceded 
tbat  there  should  be  some  definition  given  to  tbe  word,  and,  upon  a  reoon- 
-si deration  of  tbe  case  we  have  reached  tbe  conclusion  tbat  tbe  instruction 
given  on  behalf  of  appellant,  that  if  the  jury  believes  tbat  appellee  "sedaoed, 
■debauched  and  carnally  knew  plaintiff's  daughter,  Estella  Stowers,  and 
that  by  reason  or  means  of  such  seduction  and  carnal  knowledge  by  defend- 
unt  of  said  daughter,  said  daughter  became  pregnant,"  etc.,  they  should  find 
for  appellant,  is  not  a  sufficient  definition  of  tbe  word.  Webster's  Interna- 
tional Diccionary  defines  tbe  word  as  "tbe  act  of  seducing;  incitement  to 
ivrongdolng;  specifically  tbe  offense  of  inducing  a  woman  to  consent  to  un- 
lawful sexual  intercourse  by  enticements  which  overcome  ber  scruples;  tbe 
wrong  or  crime  of  persuading  a  woman  to  surrender  ber  chastity." 

Tbe  last  meaning  above  given  is  tbe  meaning  usually  attached  to  the  word 
in  common  use.  In  common  parlance  tbe  word  imports  absolute  obaetity 
«pon  the  part  of  tbe  Injured  female,  and  the  use  of  the  conjunction  "and" 
in  the  instruction  quoted  gives  color  to  the  idea  tbat  tbe  seduction  oom- 
plained  of  must  be  tbe  first  lapse  from  virtue.  It  requires  tbat  she  should 
be  debauched  and  carnally  known  and  seduced.  Tbis,  we  think.  Is  not  the 
legal  meaning  of  tbe  word.  It  is  not  necessary  tbat  she  should  have  always 
been  virtuous.  As  said  by  tbe  Indiana  Supreme  Court  in  Boblnson  v. 
Powers,  129  Ind.,  480:  "It  does  not  follow  tbat  because  a  woman  has,  at 
«ome  time,  surrendered  ber  chastity  to  the  embraces  of  one  man,  she  may 
not  be  afterwards  seduced  by  another;  nor,  because  she  has  onoe  sinned,  that 
ebe  oan  not  repent  and  then  be  seduced  and  recover  for  ber  seduction." 

On  tbe  other  hand,  we  can  not  concur  in  the  contention  of  appellant,  that 
a  mere  meretricious  connection  witb  a  wanton  woman  Is  in  law  seduction, 
because  it  resulted  from  the  man's  request.  As  said  by  the  Oregon  Supreme 
Court  in  Patterson  r.  Hayden,  17  Ore.,  288,  8  L.  B.  A.,  680:  "There  la 
no  doubt  tbat  a  woman  may  be  guilty  of  uncbasttty  and  then  reform  and 
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lead  a  Tirtiioiifl  life.  Id  nioh  case  her  sednotlon  ought  to  be  Tisited  with 
Rieh  damaffee  as  a  jury  would  think,  in  view  of  all  the  facts  and  olrcum^ 
stances,  the  defendant  on^ht  to  pay;  bnt  to  justify  a  reoovery  there  must  be  a 
reforasatioD.  In  other  words,  the  female  must  have  honestly  abandoned 
and  ceased  her  lewd  conduct  for  a  sufficient  length  of  time  before  the  act 
oomplained  of  to  induce  the  Jury,  as  reasonable  men,  to  believe  the  refor-^ 
mation  vraa  real,  and  not  feigned." 

And  in  ibat  case  the  oourt  held  that  an  instruction  that  proof  of  former  un- 
obastity  la  not  of  Itself  a  defense  to  the  action,  provided  that  for  a  reasonable 
tlma  before  the  alleged  seduction  the  female  had  abandoned  and  ceased  her- 
unefaaatity.  If  she  had  been  unchaste,  was  correct.  But  in  the  same  oase- 
tfae  ooort  said:  "What  is  the  legal  effect  of  lewd  practices  and  habits  of  the- 
female  alleged  to  have  been  seduced  at  and  immediately  before  such  alleged 
Mdootionf  Do  they  only  mitigate  the  damages,  and  corrotxvate  the  defend- 
aDt*B  denial  of  the  seduction,  or  do  they  go  further  and  defeat  the  plalntiff'a 
right  of  reoovery  entirely,  if  the  jury  are  satisfied  that  the  female  alleged  ta 
have  been  seduoed  was  in  the  habit  of  seeking  opportunities  for  criminal 
iodalgenoe,  not  only  with  the  defendant,  but  with  various  other  persona 
abont  the  time  of  such  alleged  seduction?  In  other  words,  can  a  woman 
who  engages  in  criminal  indulgence  with  her  male  acquaintances,  as  oppor- 
tanitlea  present  themselves,  and  who  will  make  opportunities  for  that  purpose  i- 
be  amid  to  be  seduced  within  the  true  intent  and  meaning  of  the  statute?  Is 
saeb  a  woman  drawn  aside  from  the  path  of  virtue  and  overreached  by  the 
artillee,  deception  and  cunning  of  the  seducer?  Unless  these  questions  can 
he  answered  in  the  affirmative  it  is  not  perceived  that  she  was 'seduced.' 
To  bold  otherwise  would  be  to  break  down  all  distinctions  between  the 
vlrtooos  and  vicious,  and  to  place  the  common  bawd  on  the  same  plane 
with  the  virtuous  woman,  whose  life  was  pure  and  whose  confidence  had 
been  betrayed  by  the  heartless  libertine.'' 

Tbe  conclusion  thus  stated  is,  we  think,  supported  by  abundant  author- 
ity. 'Weocnclude,  therefore,  that  the  word  "seduction,"  when  applied  to  the 
eondoot  of  a  man  towards  a  woman,  means  the  use  of  some  influence,  artifice,. 
pzomiae  or  means  on  his  part,  by  which  he  induces  a  woman,  who  is  then,. 
and  bas  theretofore  for  a  reasonable  time  been,  a  woman  of  chaste  conduct, 
to  anbmit  to  unlawful  intercourse  with  him.  To  this  may  be  added,  if  the 
evidence  Justifies  it,  a  statement  that  proof  of  former  unchastity  may  be  con- 
sidered in  mitigation  of  damages,  and  to  show  that  the  sexual  intercourse  was. 
without  enticement,  artifice,  persuasion  or  solicitation,  but  is  not  of  itself  a  de. 
f^nae  if  the  plaintiff  had,  for  a  reasonable  time  before  the  alleged  seduction, 
been  leading  a  virtuous  life.  (Baird  v.  Boehmer,  72  la.,  818;  Bell  v.  Rinker,  S9> 
Ind.,  207;  Smith  v.  Milburn,  17  la.,  80;  Love  v.  Masoner,  6.Baxt.,  24;  Hogan 
V.  Cregan,  6  Robt..  N.  Y.,  188;  White  v.  Murtland,  71  111..  250;  Drish  v. 
Davenport,  2  Stew.,  Ala.,  266;  Breon  v.  Henkle,  14  Ore..  494.) 

In  tbe  view  of  the  case  we  have  reached  It  becomes  unnecessary  to  con- 
sider the  other  grounds  for  a  new  trial. 

The  former  opinion  is  withdrawn  and  the  judgment  is  reversed  and  cause 
remanded,  with  directions  to  award  appellant  a  new  trial  and  for  , further 
proceedings  consistent  herewith. 
Whole  court  sitting. 
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BETHEL.  &Q.  T.  MAJOR.  &o. 

(Filed  May  80,  1902— Not  to  be  reported.) 

Wills— This  appeal  involves  the  coDBtruotlon  of  the  will  of  M.  By  the 
third  clause  the  testator  devised  his  estate  to  his  brother  for  life,  with  re- 
mainder to  his  children  in  fee  simple,  but  provided  that  in  case  of  the  death 
of  the  brother  childless  the  estate  should  go  to  A.,  B.  and  the  children  of  C. 
The  brother  died  childless  and  the  question  involved  is  whether  the  children 
of  C.  take  under  the  will  "per  stirpes**  or  "per  capita.**  Held— That  said 
■children  take  as  a  class  one-third  of  the  estate,  the  other  two-thirds  being 
devised  to  A.  and  B.  respectively. 

Montgomery  Merritt  for  appellants. 

A.  T.  Dudley  and  Yeam-in  &  Yeaman  for  appellees. 

Appeal  from  Henderson  Circuit  Court 

Opinion  of  the  court  by  Judge  White. 

This  action  Involves  the  construction  of  the  third  clause  of  the  will  of 
John  E.  MoCallister.  It  reads:  "I  wllland  devise  to  Dr.  C.  H.  McCallister, 
of  Chicago,  the  farm,  etc.  *  *  *  AH  the  above  land  shall  go  to  him  durin^c 
his  natural  life  and  then  to  his  children  and  bo  theirs  forever,  but  if  be  dies 
without  heirs  of  his  body,  then  the  above  bequests  shall  go  and  pass  equally 
to  John  S.  MoCallister,  son  of  brother  Wra.  McCalllster,  and  to  Laura  J. 
Barnett  and  the  children  of  Mariah  Bethel,  and  be  theirs  forever.*'      ♦    ♦     ♦ 

Dr.  C.  H.  MoCallister  died  without  leaving  children,  and  the  lands  passed 
under  the  last  contingency  to  Jno.  S.  MoCallister,  Laura  J.  Barnett  and 
the  children  of  Mariah  Bethel.  There  ar  five  children  of  Mariah  Bethel,  and 
the  question  presented  is  whether  these  devisees  take  per  capita  or  per 
ecirpes.  The  lower  court  construed  the  will  to  mean  these  devisees  should 
take  per  stirpes,  that  is,  these  lands  to  be  divided  into  three  parts  and  one 
part  allotted  to  each,  Jno.  S.  MoCallister  and  Laura  J.  Barnett,  and  the  re- 
maining third  to  be  again  divided  between  the  children  of  Mariah  Bethel, 
and  hence  this  appeal. 

We  are  referred  by  counsel  to  the  cases  of  this  court  found  in  99  Ey.,  212; 
91  Ky.,  352;  6  Bush,  648;  13  Bush,  370;  93  Ky.,  619;  6  J.  J.  M.,  363;  11  B. 
M.,  82,  and  to  cases  by  other  courts  as  to  the  proper  construction  of  wills,  all 
of  which  we  have  carefully  examined.  The  result  of  bur  investigation  of  the 
authorities  is  to  find  that  the  courts  always  follow  the  intention  of  the  tes- 
tator if  that  can  be  gathered  from  the  will,  and  In  oases  of  doubt  the  law  of 
descent  and  distribution  is  followed,  or  the  property  is  divided  per  stirpes. 
Looking  to  the  will  of  testator,  Jno.  E.  MoCallister,  which  was  a  well-writ - 
ten  instrument,  and  is  said  to  have  been  written  by  the  testator  himself,  we 
find  that  in  the  second  clause  he  devices  certain  property  to  his  wife  for  life, 
and  then  adds:  *'But  after  her  death  the  house  and  lot  she  lives  in  and  the 
bonds  and;stocks  willed  to  her  during  her  natural  life  shall  all  be  sold  at 
her  death  and  the  proceeds  of  sale  divided  between  Dr.  C.  H.  MoCallister, 
of  Chicago,  or^the  heirs  of  his  body,  and  Laura  J.  Barnett,  if  alive  at  that 
time,  or  the  heirs  of  her  body,  and  John  S.  MoCallister,  son  of  brother  Wm. 
MoCallister,  iflalive  at  that  time,  or  the  heirs  of  his  body,  and  the  ofaildreo 
of  Mariah  Beimel,  each  one  of  Mariah 's  children  getting  an  equal  portion  of 
what  one-fourth^part  of  this  money  may  be,  that  is,  one-fourth  of  this  money 
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to  be  divided  amoog  Mariali  Bethel's  ohildren,  aDd  tbey  shall  have  the 
money  forevep." 

Testator  then  provides  that  if  his  wife  will  not  aooept  the  provisions  of 
the  will,  but  olaims  dower,  that  "the  third  part  she  gets  of  my  estate  shall  be 
•old  (after  her  death)  and  the  proceeds  divided  equally  between  Dr.  G.  H. 
MoCalll^ter,  John  S.  MoCallister,  Laura  J.  Barnett  and  the  ohildren  of 
Mariab  Bethel,  or  the  heirs  of  their  body,  as  the  case  may  be,  and  it  shall  be 
theirs  forever;  but  if  either  die  without  heirs  of  its  body  then  the  others 
shall  inherit  its  portion  and  it  shall  be  theirs  forever." 

In  the  fourth  clause  he  devises  property  to  Jno.  S.  MoCallister  for  life, 
and  then  to  his  ohildren  in  fee,  but  provides:  "But  if  he  dies  without  heirs 
of  his  body,  then  these  bequests  of  land  shall  ro  to  Laura  J.  Barnett  or  her 
ehildreo.  or  the  heirs  of  her  body,  and  to  the  ohildren  of  Mariah  Bethel,  and 
be  equally  divided  and  be  theirs  forever. "  In  the  fifth  clause  land  is  devised 
to  Joseph  McCallistor  for  life  and  in  fee  to  his  ohildren,  and  then  provision 
Is  made  that  if  he  die  without  ohildren  the  property  shall  go  to  the  children 
of  Mariah  Bethel.  In  the  sixth  clause  lands  are  devised  to  Laura  J.  Barnett 
/or  life,  and  at  her  death  to  her  ohildren,  but  if  she  dies  before  she  has 
children,  then  a  certain  portion  to  Dr.  G.  H.  MoGallister,  another  to  Jno.  S. 
McCallistor,  and  another  to  the  children  of  Mariah  Bethel.  The  seventh 
clause  icivea  lands  to  the  children  of  Mariah  Bethel  in  fee.  The  twelfth 
clause  reads:  "Now  in  the  foregoing  will  I  have  divided  my  property  as  I 
wished  it  to  go  to  each  heir  its  part,  and  I  hope  they  will  be  satisfied  with 
it  and  not  dispute  and  get  into  law  among  themselves  about  it,  for  in  so 
doing  tbey  will  lose  the  whole  property.  I  have  limited  the  title  in  each 
caae  to  each  heir  in  such  a  way  that  each  heir  shall  have  the  full  benefit  of 
its  part  of  my  property  and  be  supported  by  it  during  its  natural  life,*  and 
not  be  cheated  out  of  it  by  designing  persons  and  left  without  means  of  sup- 
port, and  then  the  title  must  go  to  the  children  of  parties  named  above  in 
this  will." 

It  is  thus  apparent  that  each  time  the  children  of  Mariah  Bethel  are  men- 
tioned it  Is  as  a  class.  The  number  of  these  children  nowhere  appears  in 
the  will.  Evidently  the  testator  did  not  know  the  number,  thought  possibly 
there  might  be  others,  or  considered  it  immaterial  as  to  the  number,  and 
treated  tbt»m  as  a  class.  It  would  hardly  be  contonded  that  the  testator  in- 
tended that  in  clause  three  the  property  should  be  divided  per  capita,  if  he 
did  not  know  the  number  of  persons,  or  if  it  was  uncertain  as  to  the  num- 
ber of  ohildren  of  Mariah  Bethel  at  the  death  of  Dr.  C.  H.  MoCallister. 
Taking  the  whole,  will  we  are  clear  in  the  opinion  that  the  testator  treated 
the  children  of  Mariah  Bethel  as  a  class,  and  that  they  took  one  share  under 
clause  three  after  the  dea1>h  of  Dr.  C.  H.  MoCallister,  just  as  it  is  provided 
Id  clause  two  they  teke  one  share  after  the  death  of  tha  wife  of  the  testator. 

By  this  oonstruotion  the  appellants  are  jointly  entitled  to  one-third  of  the 
property  devised  by  clause  thrse  to  Dr.   C.  H.   MoCallister,   whiob  is  the 
amount  adjudged  to  them  by  the  judgment  appealed  from. 
t  Judgment  afBrmed. 
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NEVIAN  V.  NEW  ALBANY  ICE  CO. 
(Filed  May  80.  1900— Not  to  be  reported.) 

1.  AcoouQt8>-In  tbia  actloD  by  appellee  to  recover  a  balance  due  fron> 
appellant  as  Its  manager  appellant  is  entitled  to  credit  for  |500,  as  tbi* 
amount  was  agreed  npon  by  tbe  i>artles  and  aoqalesced  in  by  appellee  for 
more  than  five  years,  and  will  not  now  be  disturbed  in  the  absence  of  any 
allegation  or  proof  of  fraud. 

9.  Commissioner's  feea— Tbe  fees  of  tbe  commissioner  to  whom  tt|e  case 
was  referred  for  a  settlement  of  accounts,  and  tbe  expert  accountant  who 
assisted  blm,  should  be  limited  to  98  per  day  fur  tbe  number  of  days  tbey 
were  engaged,  and  tbe  charge  for  such  services  should  be  borne  equally  by- 
appellant  and  appellee  as  the  manner  of  keeping  the  books  necessitated  the- 
examination  of  the  books. 

Augustus  £.  Wlllson  for  appellant. 

M.  A.,  D.  A.  &  J.  G.  Sachs  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  dWlsioo. 

Opinion  of  the  court  by  Judge  White. 

This  action  was  brought  by  tbe  appellee.  New  Albany  loe  Co.,  against 
appellant  Nevlan,  to  recover  an  alleged  balance  due  it  by  reason  of  the  posi- 
tion appellant  held  as  its  manager  and  cashier,  and  also  for  sundry  articles 
of  household  furniture  appropriated  by  appellant  to  his  own  use,  and  for 
moneys  bad  and  received  by  the  pajrment  of  certain  aooounts  of  appeilant, 
which  it  is  alleged  were  paid  by  appellee,  or  rather  out  of  its  funds.  Ap- 
pellant denied  any  indebtedness  to  appellee  for  any  cause.  However,  he  ad- 
mitted having  some  of  the  furniture  In  his  possession,  and  pleaded  thmt- 
tbey  were  taken  with  tb«  knowledge  and  consent  of  tbe  president  and  sole- 
owner  of  appellee  company  and  was  a  gift  by  blm,  but  if  not  a  gift,  appel- 
lant tendered  tbe  articles  back.  Appellant  pleaded  a  full  and  final  settlement 
of  bis  accounts  as  cashier  and  manager,  made  some  three  years  before  ibis, 
suit  was  brought,  and  the  payment  by  him  of  tbe  ascertained  osah  balance 
In  bis  bands  as  an  accord  and  satisfaction  of  all  demands  by  appellee.  Tbe 
issue  as  to  tbe  balance.  If  any.  due,  requiring  an  examination  of  the  books- 
of  appellee  eompany  during  a  period  of  about  five  years,  tbe  matter  was  re- 
ferred to  the  master  commissioner  for  proof  and  report,  and  tbe  commissioner 
was  authorised  to  employ  an  expert  accountant  to  assist  him.  Proof  was 
taken  and  the  expert  accountant  examined  the  books  and  submitted  a  report 
to  tbe  commissioner,  who  in  turn  made  bis  report  to  court.  This  report 
found  a  balance  due  by  appellant  of  1494.06  on  his  accounts,  with  Interest 
from  April  6,  1809.  Also  that  appellant  was  Indebted  In  various  sums  as 
follows:  Laundry  bill,  )28.SS:  hack  hire,  $99.60;  whisky  and  beer,  $38.30.  and 
for  furniture,  166.66. 

Exceptions  were  filed  to  this  report,  covering  every  item.  The  court  over- 
ruled the  exceptions  and  rendered  judgment  2or  $881.27,  with  Interest  from 
May  6,  1900,  the  day  it  was  rendered,  and  also  allowed  the  commissioner  $100 
for  his  services  and  the  expert  accountant  8125  for  his  services,  to  be  taxed 
as  costs.  To  reverse  that  judgment  this  appeal  is  prosecuted.  The  facts  as 
to  the  business  conneotion  of  appellant  with  appellee  are  that  he  was  a  small 
stockholder  and  the  president  of  the  company  owned  the  remainder  of  the 
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Kock.  Appellant  was  geDeral  manager  and  oashier.  He  ooUeoted  and  paid 
out  all  Ibe  money  and  superintended  the  boslnesB  in  every  way.  Appellant 
was  not  the  bookkeeper.  There  was  a  person  employed  to  keep  the  books. 
Abont  this  there  is  no  dispute. 


I  It  wonld  be  proper,  therefore,  in  the  settlement  of  appellant's  aooounts  to 

charge  bim  with  all  that  was  paid  into  the  appellee  company,  and  also  U> 
credit  him  with  all  that  was  paid  out  by  appellee.  This  seems  to  be  wbat^ 
the  expert  did  in  one  theory  of  his  statement.  The  confusing  item  in  mak- 
ing up  the  aooonnt  was  a  oiedlt  given  Nevian,  but  whether  on  the  oasb 
aoooont  or  his  individual  account  is  not  certain  (in  1894,  as  of  date  April  6; 
18PS,  of  9G0O),  and  another  question  In  dispute  concerns  two  items  of  $S00  and* 
$100  that  appear  by  receipts  to  have  been  paid  January  2,  1890.  but  do  not" 
appear  at  all  on  the  books.  Then  the  items  of  expense  for  several  months 
do  not  appear  to  have  been  entered  as  credits  on  the  cash  account  as  money- 
paid  out.    Besides  these  there  are  two  or  three  small  items. 

It  appears  that  in  1894  on  a  trial  balance  sheet  it  was  ascertained  that 
Nevian  bad  considerable  more  cash  than  the  books  showed  he  ought  to  have. 
The  president  and  the  former  bookkeeper  were  called  in  with  appellant,  and 
ibe  then  bookkeeper  and  after  an  Investigation  it  was  agreed  that  Nevian 
was  entitled  to  a  credit  for  1600  as  of  April  6,  1893.  on  account  of  payments 
made  by  him  of  sundry  items.  This  entry  was  made,  and  when  the  final  set- 
tlement was  made  in  1897  there  was  found  to  be  due  by  Nevian  as  cashier 
llfld.6d,  which  he  paid.  There  was  never  any  entry  made  of  the  payments  of 
the  laoo,  9100  and  expense  items  and  possibly  the  others.  It  is  contended  by 
appellant  that  the  credit  of  $600  was  for  these  items,  which  amount  to  9499.9) 
which  he  had  paid. 

TlMre  la  much  argument  and  proof  and  examination  of  the  exi>erts  as  to 
whether  appellant  paid  these  various  sums.  It  is  argued  if  he  did  not  the 
oiedit  of  9600  should  not  have  been  made,  and  the  balance  found,  9494.06, 
which  is  in  reality  that  credit,  after  some  slight  correccions  in  addition 
would,  be  true,  and  due  from  appellant.  In  our  opinion  it  is  immaterial 
whether  appellant,  out  of  his  own  funds  or  of  that  of  the  appellee,  paid  these 
various  items,  the  result  is  the  same.  He  was  entitled  to  credit  by  whatever 
was  paid  by  the  appellee,  as  he  was  chargeable  with  all  that  was  paid  to  ap- 
pellee. It  is  evident  these  sums  were  paid,  and  it  Is  also  evident  that  there 
is  DO  credit  on  the  books  for  their  payment  except  in  the  9600  credit  entered 
in  1894,  as  of  April  6,  1892.  The  fact  that  these  payments  were  made  and  no 
entries  on  the  books  giving  credits  therefor,  and  the  further  fact  that  this 
eotiy  of  credit  was  made  in  1894  after  an  examination  of  the  books,  and  that 
this  credit  was  acquiesced  in  till  this  suit  was  brought,  passing  by  a  final 
iettlement,  leaves  us  in  no  doubt  that  the  credit  is  proper,  and  except  for  the 
slight  errors  in  addition  the  settlement  made  with  appellant  in  189?  as  to 
his  cash  book  is  correct,  and  there  was  no  balance  due  from  him  on  that  ac- 
count. 
If  mistaken  as  to  the  facts  entitling  appellant  to  this  9600  credit,  we  would 

hesitate  to  disturb  this  settlement  made  after  a  full  investigation   by  the 
parties,  after  they  had  acquiesced  in  such  settlement  for  five  years,  unless 

then  was  strong  proof  of  fraud  entering  into  the  transaction,  and  such  does 

iMt  appear  here. 

vol.  24—26 
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It  Is  Dot  showD  that  the  items  of  hack  hire  and  whislcy  aod  beer  were  per- 
eonal  aocounta  of  appellant.  They  were  paid,  but  unlesB  they  were  charges 
persona ]  to  appellant  he  should  not  be  required  to  pay  them.  There  is  one 
Item  of  hack  hire  ($5)  that  is  excepted  from  the  above  statement.  This  item 
Is  shown  to  have  been  personal  and  appellant  should  pay  16  on  account  of 
hack  hire.  The  proof  as  to  the  laundry  item  (|28.3d)  is  reasonably  clear  that 
appellant  should  have  paid  this,  and  that  is  a  proper  ohar^e.  These  items 
nf  laundry  seem  to  have  l}een  entered  on  the  book  by  the  mutual  mistake 
of  appellant  and  the  bookkeeper.-  This  item  may  include  laundry  done  for 
appellant's  bed  room,  and  it  may  be  doubtful  as  to  which  should  pay  that 
account.  But  it  was  for  appellant's  personal  comfort,  and  he  should  not  object 
to  its  beiuK  charged  to  him.  We  conclude  that  appellant  is  chargeable  with 
the  furniture  he  carried  away,  as  he  admits  in  his  pleadings  and  proof. 
This  furniture  had  been  used  by  him  some  time,  and  was  not  worth  full 
value.  A  reasonable  charge  would  be  one-half  the  cost  of  such  articles  as 
he  converted  to  his  own  use.    The  charge  for  furniture  should  be  $37.25. 

The  exceptions  to  the  report  of  the  commissioner  should  have  been  sus- 
tained to  the  items  of  $494.05:  and  interest  to  item  f|33.S0,  whisky  and  beer; 
to  item  $39.60,  hack  hire,  except  a  charge  of  $5,  and  the  charge  for  furniture 
should  have  been  $37.26.  The  allowances  to  the  commissioner  and  expert 
accountant  were  Improper.  The  statute  fixes  their  colnpensation  at  $8  per 
day  upon  a  sworn  statement  filed  as  to  the  number  of  days  actually  en- 
gaged. The  amount  may  or  may  not  be  correct.  This  the  court  will  deter- 
mine upon  the  proper  showing.  We  conclude  also  that  the  cost  of  the  oom- 
missioner  and  expert  should  be  paid  in  equal  portions  by  the  plaintiff  and 
defendant.  This  is  a  settlement  of  many  accounts,  and  the  services  of  an 
expert  was  required  to  aid  the  court  by  reason  of  the  way  the  accounts  were 
kept.  This  was  the  fault  of  the  one  side  probably  as  much  as  the  other. 
Upon  a  return  of  the  case  the  court  will  make  proper  allowances  to  the 
commissioner  and  expert  as  indicated,  and  direct  one-half  paid  by  each 
party.  Judgment  for  appellee  will  also  be  rendered  for  the  sum  of  $60  57, 
with  interest  from  the  filing  of  the  petition,  and  sustaining  the  attachment 
and  for  the  ordinary  costs. 

Wherefore,  judgment  is  reversed  and  cause  remanded  for  proceedings  con 
sistent  herewith. 


MULLINS,  &o.  V.  McKEEL,  &c. 

(Filed  June  8,  190S-Not  to  be  reported.) 

Graded  schools— Elections-^Canvass  of  returns— This  suit  was  filed  to  enjoin 
the  collection  of  a  tax  voted  in  a  graded  school  district.  The  election  was 
held  in  accordance  with  sections  4464  and  4469,  Kentucky  Statutes,  and  the 
only  question  involved  on  this  appeal  is  the  validity  of  the  board  which 
canvassed  the  returns.  The  vote  was  taken  subsequent  to  the  passage  of  the 
present  law  constituting  the  board  to  canvass  election  returns,  but  before  the 
present  commissioners  had  qualified.  The  returns  were  canvassed  by  the 
county  judge,  sheriff  and  clerk,  and  the  Court  of  Appeals  held  that  their 
action  was  invalid.  The  county  canvassing  board  afterwards  canvassed  the 
returns  and  gave  a  certificate  in  favor  of  the  tax,  but  as  their  canvass  was 
not  made  within  the  time  required  by  law  it  is  contended  that  their  action 
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li  InTslld.  Held— That  the  canvass  of  Ibe  Tote  by  tbe  cqaDty  oaovasslng 
board  is  valid  altbough  Dot  made  within  the  time  cipeoifled  by  law.  Time  ia 
not  of  tbe  esseiioe  of  their  action. 

D.  G.  Park  for  appellants. 

Rob>5rfc40D  &  Thomas  for  appellees. 

AppenI  from  Graves  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Q'Rear. 

This  is  n  suit  to  enjoin  tbe  tax  voted  in  graded  school  district,  No.  26,  In 
<}ravefl  oouDty.  Tbe  vote  was  talsen  upon  tbe  petition  of  the  requisite  num- 
ber of  resident  taxpayers  of  tbe  district,  pursuant  to  an  order  of  the  county 
•oonrt  directiuK  the  submission  of  the  question  to  tbe  voters.  Tbe  election 
was  belli  in  1K!)8,  after  tbe  passage  of  tbe  amendment  to  tbe  election  law, 
and  was  certified  before  tbe  new  board  of  canvassers  provided  by  that 
amendment  bad  qualified.  Tbe  former  statute  bad  constituted  the  county 
Judge  sheriff  and  county  clerk  a  board  of  canvassers.  Assuming  that  it  was 
tbeir  duty  to  do  so,  these  oflQcials  canvassed  the  result  of  this  election,  and 
certified  it.  Upon  appeal  we  held  (22  Ky.  Law  Rep.,  1112)  that  tbe  amend- 
ment repealed  the  former  statute  as  to  members  constituting  boards  of 
canvassers.  But  it  was  added  :  "There  is  nothing  in  tbe  record,  so  far  aa 
we  are  advised,  wbioh  would  prevent  tbe  discharge  of  these  duties  (oanvaaa- 
ing  tbe  retarns  by  the  oounty  canvassing  board)  by  them  upon  the  return  of 
this  ease,  and  the  subsequent  acts  provided  by  the  statute  could  thereafter 
be  taken  by  the  entry  of  orders  nunc  pro  tunc." 

Upon  tbe  return  of  tbe  case  the  county  election  commissioners,  then  in 
office  and  who  then  constitutecl  the  board  of  canvassers  for  tbe  county,  pro- 
ceeded to  canvass  the  returns  of  tbe  election  in  question,  and  certified  tbe 
result.  Tbeir  certificate  was  to  tbe  effect  that  tbe  proposition  to  adopt  tbe 
graded  school  district  and  to  vote  the  tax  herein  sought  to  be  enjoined  bad 
carried  by  a  majority  of  18,  and  that  appellees  (save  Chandler)  bad  been 
elected  trustees  of  tbe  district,  having  received  the  highest  number  of  votea 
cast  at  that  election  for  tbe  ofBces.  The  circuit  court  allowed  an  amended 
•answer  to  be  filed,  setting  up  tbe  action  of  the  board  of  canvassers  and  the 
resolt,  and  thereupon  dismissed  appellants'  petition.  The  election  was  held 
under  the  provisions  of  sections  4464  to  4409,  Kentucky  Statutes,  relating 
to  tbe  establishment  of  graded  school  districts  and  the  voting  of  taxation 
therein.  Tbe  election  appears  to  have  been  held  in  substantial,  if  not 
litenil,  compliance  with  the  requirements  of  tbe  statutes.  Tbe  sole  question 
for  determinatloB  is,  was  tbe  action  of  tbe  new  board  of  canvassers,  although 
sot  done  within  tbe  time  prescribed  by  tbe  statute,  a  sufficient  compliance 
with  tbe  law  on  this  point f  On  tbe  former  appeal  it  was  said  that  tbe  time 
within  which  tbe.  canvass  of  the  returns  was  to  be  made  did  not  appear  to 
be  of  tbe  essence  of  the  proceeding. 

In  City  of  Louisville  v.  Board  of  Park  Commissioners,  ante,  38,  it  waa 
expreesly  held  upon  the  authority  of  Clark  v.  MoKenzie,  7  Bush,  626,  that 
the  duties  to  canvass  returns  of  an  election  continued  to  exist  until  dis- 
charged by  theoantase  and  tbe  certificate  of  the  result;  that  the  duty  waa 
not  merely  upon  thoee  in  office  when  tbe  election  occurred,  but  was  imposed 
upon  tbe  board ;  that  if  one  board  failed  to  discharge  the  duty,  or  resigned 
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or  otherwise  left  oflSoe.  aod  was  by  subeeqiieiit  statute  oonforred  upon  i^ 
different  board,  the  duty  would  devolve  upon  their  sucoessors.  That  case* 
was  ordered  re-argued  on  petition  for  rehearing,  and  upon  reconsideration 
by  the  whole  court  the  opinion  was  adhered  to.  (Belknap  v.  Board  of 
State  Canvassers,  95  Mich. ,  155. ) 
Judgment  afBnned. 


STEVENSON,   &o.  v.  RIDDELL. 

(Filed  June  8,  lM8-Not  to  be  reported.) 

Execution— Possession—Descent  and  distribution— S.  died  the  owner  ot 
two  tracts  of  land  and  leaving  seven  children.  The  widow  purchased  the 
undivided  interest  of  two  of  the  children.  An  execution  was  afterwards- 
levied  on  the  life  estate  and  the  two  one-sevenths  interests  in  the  two  tracts. 
The  sheriff  set  apart  to  the  widow  as  her  homestead  all  of  the  larger  tract, 
except  about  an  acre  and  a  half.  The  interest  of  the  widow  in  the  balanoe^ 
oi  the  property  was  sold  to  appellee.  Motion  was  afterwards  made  by  ap- 
pellee as  required  by  the  statute  for  possession  of  the  land  purchased  hy 
him.  In  her  response  the  widow  stated  that  she  did  not  own  the  interesta 
sold  by  the  sheriff,  as  she  owned  only  a  dower  interest  in  said  two  tracts  of 
land,  being  only  one-third  for  life  and  two-sevenths  interests  in  the  remainder. 
The  court  gave  to  appellee  a  writ  of  possession  to  the  one  and  a  half  acres; 
also  of  the  second  tract  of  66  acres.  After  this  judgment  was  rendered  four 
of  the  heirs  presented  their  petition,  claiming  that  as  homestead  had  already^ 
been  set  apart  to  the  widow,  she  was  entitled  to  no  further  interest  in  the- 
land  beyond  the  two-sevenths  interests  which  she  had  purchased  and  that  tb» 
residue  of  the  land  belonged  to  them.  Their  petition  was  dismissed.  Held — 
That  it  was  erroneous  to  give  to  the  purchaser  of  an  undivided  interest  in 
the  lands  the  possession  of  it,  and  said  judgment  is  reversed.  On  the  return 
of  the  case  the  petition  of  the  heirs  should  be  filed. 

Ben  W.  Hall,  R.  H.  Winn  and  Turner  &  Haselrigg  for  appellants. 

A.  B.  White  and  H.  M.  Woodford  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant,  Justina  M.  Stevenson,  is  the  widow  of  Joseph  M.  C.  Stevenson., 
who  died  the  owner  of  two  tracts  of  land  in  Montgomery  county,  lenvinit 
seven  children,  one  of  whom  has  died  leaving  a  son.  Mrs.  Stevenson  pur- 
chased the  interests  of  two  of  her  children  in  the  two  tracts.  One  of  the 
children  bought  out  the  interest  of  another  child. 

Appellee  having  recovered  a  judgment  for  $186  and  coats  against  Justina 
M.  Stevenson,  caused  execution  to  issue  thereon,  which  was  levied  "on  the 
life  estate  and  the  undivided  two-sevenths  remainder  interest  of  Mrs.  Jus- 
tina M.  Stevenson"  in  the  two  tracts,  the  sheriff  setting  apart  as  the  home- 
stead of  Mrs.  Stevenson  all  of  the  larger  tract,  except  about  an  acre  and  a 
half.  The  interest  of  Mrs.  Stevenson  in  the  property  not  allotted  as  a  hrome- 
itead  was  appraised  at  $886  and  sold  to  appellee  Riddell  for  bis  dabt,  interest 
and  cost.  A  year  and  more  after  the  sale  Riddell  served  notice  on  Mrs. 
Stvenson  under  the  statute,  and  moved  for  a  ''judgment  for  the  posaesaion 
for  and  during  the  natural  life  of  said  Justina  M.  Stevenson'*  of  the  acre 
and  a  half  and  the  6d-acre  tract. 
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For  raspoiiBe  Mrs.  Steyenson  averred  that  the  sheriff,  Id  making  the  tale, 
«oId  the  two  tracts  of  land  In  gross;  chat  she  did  not  own  the  Interest 
•ought  to  be  sold  and  oonveyed  by  the  sheriff;  that  she  owned  only  a  third 
tnterest  for  life,  as  dowress  in  the  estate  of  her  husband,  In  the  two  tracts  of 
land,  the  poasesslon  of  which  was  sought,  and  in  addition  to  her  dower  right 
the  remainder  interest  in  two-sevenths  thereof.  Biddell  filed  a  reply  deny- 
ing the  statements  of  the  response.  Some  conflicting  evidence  was  heard  as 
to  the  manner  in  which  the  sheriff  made  the  sale,  and  the  court  adjudged 
tliat  Riddell  recover  the  possession  of  the  one  and  a  half  acre  tract  and  the 
Maere  tract. 

Three  days  after  the  judgment  the  four  heirs  of  Joseph  M.  C.  Stevenson, 
who  still  own  interests  in  the  land,  offered  to  file  a  petition  to  be  made  par- '. 
ties,  and  an  answer  and  cross  petition  setting  up  their  relationship  to  the 
Intestate,  averring  that  three  of  them  owned  an  undivided  one-seventh  in- 
terest each  in  fee  in  the  lands,  and  the  other  an  undivided  two-sevenths 
Intereet  therein ;  that  the  widow  had  elected  to  take  homestead  in  lieu  of 
and  abandoning  dower,  and  homestead  had  been  assisned  her ;  that  they 
were  the  owners  and  entitled  to  the  possession  of  the  five-sevenths  not  owned 
by  their  mother,  and  which  was  sold  by  the  sheriff.  Their  application  to  be 
made  parties  and  to  file  their,  answer  and  cross  petition  was  overruled. 
'Whatever  may  be  said  of  the  court's  action  in  refusing  the  application  of 
the  heirs  to  be  made  parties,  it  was  clearly  erroneous  to  give  to  the  purchaser 
of  an  undivided  interest  in  lands  the  possession  of  all  of  It.  This  was  done 
by  the  judgment.  Whether  or  not  the  widow  was  entitled  to  any  interest 
In  the  lands  not  allotted  to  her  as  homestead,  except  the  undivided  two- 
sevenths  purchased  by  her  from  her  two  children—and  this  we  can  not  tell 
from  the  record  before  us—it  seems  certain  she  had  no  more  than  dower  in 
It.  As  the  judgment  was  erroneous,  it  should  have  been  set  aside  and  the 
heirs  allowed  to  set  up  their  claim. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  set  aside  the  judgment  and  for  further  proceedings  consistent 
berewith. 

Judge  Hobson  sitting  in  place  of  Judge  0*Rear. 


KIBSEWRTTER  v.  KRESS,  &c. 

(Filed  June  8.  1902— Not  to  be  reported.) 

1.  Bills  and  notes— Decedents'  estates— Demand— Interest— Homestead— K, 
executed  to  his  stepdaughter,  the  appellant,  a  note  for  $1,000,  payable  two 
years  after  his  death,  secured  by  a  mortgage  on  a  tract  of  land,  which  was 
signed  by  him  and  his  wife  in  which  it  was  recited  that  the  wife  released 
«Dd  relinquished  all  right  of  dower.  After  the  death  of  K.  appellant  insti- 
tuted this  action  on  the  note,  which  was  resisted  by  the  widow  who  claims 
the  same  under  a  will  as  a  homestead  for  herself  and  infant  children.  It  is 
further  urged  as  defenses  that  payment  of  the  note  was  not  demanded  by 
appellant  of  the  executrix  within  one  year  after  the  death  of  the  executrix, 
Tsrlfled  as  required  by  law,  and  that  the  note  was  without  coDsideration. 
Held— Tliat  as  the  amended  petition  contains  a  purging  afSdavit  it  is  sufB- 
•oient,  but  as  no  demand  was  made  of  the  executrix  within  one  year  after  the 
^eatb  of  the  maker  no  interest  is  reooverable  under  section  8884,  Kentucky 
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Statutes,  except  from  tbe  date  of  judgment.  The  appellant  is  entitled  to  en^ 
foroe  her  lien  by  a  sale  of  the  land,  subject  to  tbe  right  q;^  the  widow  and  in- 
fant children  to  homestead  therein. 

2.  Pleading— Consideration— Burden  of  proof— The  note  imports  a  consid- 
eration, and  the  burden  of  showing  no  consideration  devolvep  on  the  defense^ 
and  in  this  case  the  proof  is  insufficient  to  avoid  the  note  for  want  of  oon- 
■Ideration. 

Byrne  &  Beed  for  appellant. 

H.  G.  Thelssen  and  B.  G.  Simmons  for  appellees. 

Appeal   from  Kenton  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Bear. 

Michael  Kress,  on  October  9,  1884,  executed  to  appellant,  his  stepdaughter^ 
the  following  note:  "Two  years  after  my  death  I  bind  my  estate  and  per- 
sonal representatives  to  pay  to  Catherine  Kiesewetter  or  order  $1,000  for- 
value  received.  This  note  secured  by  mortgage  on  real  estate  in  Kenton 
county,  Ky.,  and  this  note  not  to  bear  interest  until  my  death,  and  thereafter* 
at  the  rate  of  6  per  cent  until  paid." 

To  secure  the  note  above  mentioned  the  maker,  Michael  Kress,  and  his  wlfe» 
Amelia  Kress  (appellee  herein),  executed  and  delivered  to  appellant  a  mort- 
gage, conveying  to  her  a  tract  of  12  97- 100  acres  of  land  in  Kenton  county^ 
'* together  with  all  the  privileges  and  appurtenances  to  the  fame  belongini^^ 
including  all  homestead  exemption  and  all  other  rights  and  interests.'*' 
Amelia  Kress  was  the  second  wife  of  Michael.  Michael  Kress  died  August 
17,  1893,  and  his  executrix  qualified  under  his  will,  probated  August  28,  1893. 
The  widow  continued  to  live  with  her  two  Infant  children  upon  this  land 
for  nearly  two  years  when  she  married  Cornelius,  and  removed  with  ber- 
children  to  her  husband's  home.  This  suit  was  filed  October  2. 1897,  eeekinir 
the  enforcement  of  tbe  lien  and  the  satisfaction  of  the  note  above  named. 
The  defenses  were :  First,  that  appellant  had  not  demanded  payment  of  the- 
note,  verified  by  affidavit  of  the  claimant,  as  required  by  law  within  one  year* 
after  the  death  of  the  testator,  or  within  one  year  after  the  maturity  of  the- 
note;  second,  that  the  property  mentioned  was  the  homestead  of  the  tes- 
tator, and  that  he  devised  it  as  such  to  his  widow  and  infant  children; 
third,  that  the  note  sued  on  by  appellant  was  without  consideration.  To- 
the  first  defense  it  was  replied  that  there  was  no  personal  estate  out  of 
which  the  appellant's  debt  could  have  been  paid,  and  that  it  was  useless  to 
have  made  the  demand.  The  necessary  purging  affidavit  was  tendered 
with  the  amended  petition.  As  to  the  second  and  third  defenses  It  waa 
replied  that  appellant  had  been  the  owner  of  the  land  before  the  execution  of 
the  mortgage,  and  that  the  mortgage  really  represented  its  purchase  money, 
and,  therefore,  there  could  be  no  claim  to  homestead  in  the  land  as  against, 
it,  and  that  of  course  was  also  a  sufficient  consideration.  Tbe  rejoinder 
denied  that  appellant  had  ever  been  the  owner  of  the  land,  but  stated  that^ 
Miobael  Kress,  being  involved  in  liability  to  appellee,  Amelia,  who  was  not 
'then  his  wife,  and  for  the  purpose  of  defeating  the  claim,  fraudulently 
transferred  the  title  to  the  property  to  appellant  in  1879,  but  in  trust,  and 
that  appellant  took  the  title  in  trust,  agreeing  to  reconvey  it  upon  demand* 
and  that  the  reconveyance  was  In  satisfaction  of  this  agreement.    This  was. 
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an  traversed,  except  It  v^aa  admitted  that  Michael  Kress  bad  conveyed  the 
property  to  appellant  in  1879  and  that  she  continued  to  hold  the  title  until 
it  was  reconveyed  to  him  in  1884. 

The  proof  in  the  record  shows  (and  the  certificate  of  the  ol^rk  to  the  trans- 
cript is  that  the  record  is  complete)  that  appellant  loaned  to  Miohnel  Kress 
fl.OOO  about  IS^d  with  which  to  finish  paying  for  the  land  In  question,  and 
that  he  conveyed  the  title  to  appellant  to  secure  her  in  this  loan.  The  evi- 
dence on  this  question  is  by  appellant  and  by  three  other  witnesses,  who  tes- 
tified that  Michael  Kress  in  effect  so  admitted  to  them.  So  far  as  appel- 
lant's testimony  is  concerned  as  to  the  transactions  of  the  decedent,  it  was 
incompetent,  and  although  there  appear  to  have  been  no  exceptions  filed 
to  the  depositions,  and  at  least  none  acted  upon  by  the  trial  court,  we  will 
not  consider  her  evidence  in  determining  that  question.  Upon  a  plen  uf  no 
consideration  the  burden  is  upon  the  defense.  The  writing  under  our  statute 
pTirports  a  prima  facie  consideration.  In  addition  to  this  is  the  testimony 
of  the  witnesses  above  named  as  to  the  admissions  made  by  the  decadent  in 
his  lifetime.  There  is  absolutt'ly  no  evidence  in  the  record  to  the  contrary. 
At  the  utmost  the  circumstances  attending  the  transactions  are  such  as  to 
create  a  suspicion  of  appellant's  claim.  These  circumstances  are:  Michael 
Kress  is  shown  to  have  been  a  small  farmer,  a  laborer  In  a  mill,  of  limited 
means,  hard  working  and  economiijal.  Appellant  claims  to  have  had  and 
to  have  earned  by  her  labor  the  11,000  in  question.  There  Is  no  other  evi- 
dence than  hers  as  to  her  financial  circumstances.  Michael  Kress,  during 
the  lifetime  of  his  first  wife,  took  appellee,  Amelia  Frederick,  from  an 
orphan  home  when  she  was  aged  14,  and  put  her  to  work  as  a  menial.  She 
continued  to  live  in  his  family  until  after  the  death  of  his  wife,  which  oc- 
curred when  Amelia  was  about  18.  It  may  be  gathered  from  the  record 
that  Michael  seduced  Amelia,  and  after  the  birth  of  the  child  forced  her  to 
leave  bis  home.  A  short  while  before  this,  a  few  months  before,  he  made 
the  deed  to  appellant.  Directly  after  the  birth  of  this  child  Amelia  began  a 
prosecution  against  Michael  Kress  under  the  bastardy  statute.  This  was 
settled  bofore  trial  by  the  marriage  of  Michael  and  Amelia.  Some  time 
after  this  marriage  Michael  Kross  procured  appellant  to  reconvey  the  property 
to  him  upon  the  condition  that  he  execute  to  her  the  note  and  the  mortgage 
fined  upon,  which  was  done. 

Although  some  of  the  circumstances  are  enough  to  well  arouse  one's 
suspicions  that  the  transaction  by  which  the  land  was  conveyed  by  Kress  to 
appellant  was  merely  a  device  by  Michael  Kress  to  defeat  Amelia's  demand 
against  him,  yet  there  is  no  positive  evidence  to  this  effect,  nor  is  there  any 
eontradloting  the  testimony  offered  fur  apppellant  as  to  the  transaction  of 
loaning  the  money.  It  will  not  do  to  decide  a  case  contrary  to  all  the  testi- 
mony merely  because  some  circumstances  appear  to  sustain  a  contrary 
view.  In  fact  every  word  of  appellant's  evidence  may  be  true,  and  yet  the 
circumstances  named  exist  as  shown.  We  conclude  that  the  court  erred  in 
denying  appellant  a  judgment  upon  her  note.  The  mortgage  sued  on,  given 
to  secure  the  note,  purports  to  be  between  Michael  Kress,  of  Kenton  county, 
Keotooky.  of  the  first  part,  and  Catherine  Kiesewetter,  of  Cincinnati,  O.,  of 
the  second  part.  It  recites  the  indebtedness  of  Kress  to  Kiesewetter,  and 
gives  a  lien  upon  the  real  estate  to  secure  its  payment  when  due. 
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The  oonoluding  paragraph  Is  as  follows:  "Id  witness  whereof  the  said 
Michael  Kress,  and  Amelia  .Kress,  his  wife,  who  hereby  releases  and  re- 
llDquishes  all  right  of  duwer  in  the  within  premises,  hereunto  set  their  bands, 
this  9th  day  of  Ootober  in  the  year  1884.  * '  Michael  Kress  and  his  wife,  Amelia 
Kress,  signed  and  acknowledged  the  instrument.  We  are  of  opinion  that 
Amelia  Kress  relinqnlshed  dower  only  in  this  land,  and  is  not  precloded  by  the 
mortgage  from  now  claiming  her  homestead  exemption.  We  hold,  under  the 
evidence,  that  the  conveyance  to  appellant  in  1879  was  in  effect  and  intent  a 
mortgage  only,  and,  therefore,  appellant  can  not  claim  to  have  been  the  Tender 
of  Kress  in  the  reconveyance  of  the  land;  nor  can  she  claim  that  her  debt  is 
older  than  Kress'  title.  It  is  not.  Kress  acquired  title  long  before  appel- 
lant claims  to  have  loaned  him  the  money.  In  adjudging  the  sale  of  the  land 
the  court  will  sell  it  subject  to  the  right  of  homestead  therein  of  appellee, 
Amelia  Cornelius,  during  her  life,  and  subject  to  the  similar  right  of  the 
Infants,  John  Kress  and  Julia  Kress,  until  they  are  respectively  21  years  of 
age.  The  appellant  did  not  present  her  claim,  verified  as  required  by  statute, 
and  demand  of  the  executrix  its  payment  until  more  than  one  year  after 
the  executrix's  qualification.  The  personal  representative  relies  on  this  seo- 
tion  of  Kentucky  Statutes : 

"Seo.  8884.  No  interest  accruing  after  his  death  shall  be  allowed  or  paid 
on  any  claim  against  the  decedent's  estate  unless  the  claim  be  verified  and 
authenticated  as  required  by  law  and  demanded  of  the  executor,  admlnlns- 
trator  or  curator  within  one  year  after  his  appointment." 

Appellant  having  failed  to  comply  with  the  terms  of  the  statute,  there  is 
no  escape  from  its  penalty.  She  can  not  recover  any  Interest  accruing  after 
the  death  of  the  testator  and  before  Judgment. 

The  Judgment  is  reversed,  with  directions  to  enter  Judgment  for  appellant 
in  conformity  with  this  opinion,  and  for  further  necessary  proceediDgs 
thereon  not  inconsistent  herewith. 
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PAGE    V.  SAMB. 

(Filed  June  8,  1908— Not  to  be  reported.) 

Judicial  sales— Infants— Decedents'  estates.  This  appeal  involves  the  ques- 
tion as  to  the  validity  of  a  Judicial  sale  of  four  lots  of  land  to  pay  the  debts 
of  a  decedent  when  the  aggregate  value  of  the  lots  was  largely  in  exoees  of 
the  debts  and  the  value  of  the  widow's  right  of  dower,  and  the  deoedent  left 
as  heirs  two  infant  defendants.  Held— That  the  sale  was  void,  as  this  oourt 
has  established  the  rule  that  where  the  title  to  property  left  by  deoedent 
vests  in  infants,  a  sale  of  the  entire  property  for  more  than  the  debt  is  void 
unless  it  is  indivisible.  A  partition  of  the  property  should  be  made  in  such 
case. 

Barnett  &  Barnett  for  appellants. 

John  S.  Jackman  and  Wm.  Krieger  for  appellees. 

Appeal  from   Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  oourt  by  Judge  White. 
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In  1800  Herman  Pranger  died  iDtestate  !n  Louisville.  His  widow  qnall- 
Hed  aa  admlnistratriz  and  brought  an  action  for  a  settlement  of  bis  estate, 
and  also  asked  for  berself  tbat  dower  be  assigned  ber  In  money  arising  from 
the  sale  of  certain  real  estate.  In  tbat  action  tbe  beirs  at  law  of  Herman 
Pranger  were  made  parties,  and  tbe  adults  appeared  by  answer  and  consented 
to  tbe  rendition  of  tbe  decree  of  sale.  There  were  two  infants,  parties 
thereto,  who  are  the  present  appellees.  The  record  in  that  case  discloses 
tbat  there  were  debts  owing  by  decedent  of  $210,  and  tbat  one  of  tbe  defend- 
ants to  tbat  action,  husband  of  one  of  tbe  heirs,  owed  tbe  decedent  some 
f  100,  but  whether  this  was  collectible  or  not  does  not  appear.  The  real 
estate  sought  to  be  sold,  and  that  was  adjudged  to  be  sold  as  indiTislble,  con- 
sisted of  four  lots  in  the  city  on  Goss  avenue,  Nos.  1,  2,  8  and  4,  having  a 
trontage  of  1423^  feet,  and  were  vacant  except  a  bouse  on  one. 

Tbe  court  in  tbat  case  ordered  a  sale  of  tbe  whole  of  the  property,  and 
directed  tbe  payment  of  the  debts  due  by  Herman  Pranger  and  the  costs  of 
tbae  suit,  amounting  to  $846.46.  Afterward  the  dower  of  tbe  widow  was 
Hzed  at  $973.80,  which  sum  was  paid  to  her  in  money.  The  rejKirt  of  sale  was 
confirmed  and  deeds  made  to  tbe  purchaser.  The  purchaser  bid  |1,486  for 
tbe  land,  but  paid  only  $1,028.72,  leaving  due  thereon  $406.28,  for  which  a 
lien  was  retained.  The  purchaser,  Botbenberger,  then  executed  a  mortgage 
with  coupon  bonds  on  the  property  to  tbe  German  American  Title  Co.  for 
tbe  sum  of  $2,000.  These  bonds  are  held  by  appellants,  Louisville  Banking 
Co.  and  John  H.  Page. 

Subsequent  to  tbe  confirmation  of  the  sale  and  deed  to  the  purchaser 
Botbenberger,  the  widow  and  two  adult  heirs  of  Herman  executed  a  quit- 
claim deed  to  Botbenberger.  Tbe  balance  of  the  purchase  money,  $406.28, 
not  having  been  paid,  a  rule  was  issued  against  the  purchaser  to  show  cause, 
and  be  oame  into  court  and  surrendered  the  land  for  the  purposes  of  resale. 
Tbe  appellants  here  being  the  holders  of  the  mortgage  bonds  executed  to 
the  German  American  Title  Co.,  by  answer  and  cross  petition  set  up  their 
mortgage  lien  on  the  property  and  asked  a  sale.  A  sale  was  ordered  and 
was  made«  and  exceptions  filed  by  the  purchaser  at  that  sale  upon  the  ground 
that  tbe  sale  made  in  tbe  settlement  suit  was  void  as  to  these  appellees,  the 
two  Infant  belrs  at  law  of  Herman  Pranger.  Tbe  court  sustained  the  excep- 
tions and  refused  to  confirm  the  sale.  This  action  was  then  brought  by  the 
appellees,  two  of  tbe  four  beirs  at  law  of  Herman  Pranger,  by  which  they 
seek  partition  of  the  property,  ignoring  tbe  decree  and  sale  in  the  former 
suits.  All  persons  in  interest  were  made  parties  or,  oame  into  this  suit,  and 
the  decree  and  sale  in  the  settlement  suit  was  pleaded  in  bar  of  appellee's 
right  of  partition,  and  tbe  record  of  the  old  case  was  fully  pleaded  and  made 
part  of  tbe  answer  herein.  Upon  trial  the  court  below  adjudged  the  decree 
in  the  settlement  suit  void  as  to  appellees,  and  directed  partition  of  tbe  four 
lots,  allotting  to  appellees  one-half,  subject  to  a  Hen  for  the  proportionate 
aliare.  one-half  of  the  debts  due  by  Herman  Pranger  and  costs  of  that  suit, 
except  costs  of  sale,  also  subject  to  one-half  the  dower  paid  to  the  widow 
and  to  one-half  tbe  taxes  accrued  against  the  property,  and  appointed  com- 
missioners to  divide  the  property.  Upon  these  commissioners  reporting  a 
division  tbe  court  adjudged  a  difference  In  value  of  $187.60,  and  then  di- 
rected that  appellees  pay  to  Botbenberger  tbe  sum  of  $70.54,  to  equalise  the 
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allotment,  and  COD  firmed  the  division.  It  was  adjudged  that  the  one-half 
allotted  to  Rothenberger  be  subjected  to  the  mortgage  liens  of  appellants  on 
the  mortgage  bonds. 

To  reverse  that  judgment  this  appeal  is  prosecuted  by  the  holders  of  the 
mortgage  bonds  executed  by  Rothenberger.  The  only  question  presented 
is,  is  the  decree  of  sale  in  the  settlement  suit  void  as  to  these  appellees, 
who  were  infant  heirs  at  law  of  Herman  Pranger?  If  the  judgment  and 
sale  is  not  void,  this  judgment  will  have  to  be  reversed.  If  that  judgment 
and  sale  is  void,  appellees  are  entitled  to  partition  of  the  real  estate  subject 
to  the  rights  to  subrogation  of  the  purchaser  for  the  sums  allowed  in  tbe- 
decree.  In  the  recent  case  of  Elliott  v.  Fowlerd,  decided  December  10,  1901. 
83  Ky.  Law  Rep.,  1676,  the  whole  question  of  judicial  sales  of  the  lands  of 
a  decedent  to  pay  debts,  and  the  court  held  that  such  sales  were  void  as  to 
infants  where  more  land  was  sold  than  was  necessary  to  pay  the  debts  of  a 
decedent,  unless,  of  course,  the  property  was  indivisible. 

That  opinion  is  decisive  of  this  case,  and  it  is  unnecessary  to  repeat  tbe 
reasoning  here.  The  property  here  in  question  is  divisible,  and  was  so  when 
the  sale  was  made,  consisting  of  four  city  lots.  The  debts  to  be  paid  were 
1210  and  the  widow's  dower,  $278.80,  while  the  property  brought  $1,435. 
This  case  is  clearly  within  the  rule  laid  down  in  the  Elliott  v.  Fowler  case. 
The  sale  was  void  as  to  appellees. 

Finding  no  error  the  judgment  appealed  from  is  affirmed. 


BUCKLER  V.  TRIGG. 

(Filed  June  3,  1002— Not  to  be  reported.) 

Parties  to  actions— Assignment  for  the  benefit  of  creditors— In  this  action 
appellant  seeks  to  subject  to  the  payment  of  his  debt  the  undivided  one-third 
interest  of  B.  in  a  tobacco  warehouse  and  lot.  Appellee  for  answer  alleged 
that  prior  to  the  creation  of  appellant's  debts  B.  made  an  assignment  for  the 
benefit  of  his  creditors,  and  that  many  creditors  of  B.  are  unpaid.  Held— 
That  the  court  properly  dismissed  the  action  of  appellant  as  the  title  to  tbe 
property  is  in  the  assignee  for  the  benefit  of  creditors. 

W infield  Buckler  for  appellant. 

J.  J.  Osborne  for  appellee. 

Appeal  from  Robertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Duliel)e. 

Appellant,  Buckler,  brought  suit  against  the  heirs  at  law  of  James  E. 
Brown,  and  appellees,  the  firm  of  Tilton  &  Son  and  Trigg,  alleging  that  be 
recovered,  judgment  against  James  E.  Brown  in  his  l-ifetlme,  the  ezecntioD 
whereon  was  returned  "no  property  found;*'  that  at  the  time  of  bis  death 
Brown  was  the  owner  of  an  undivided  one-third  interest  in  a  tobocco  ware- 
bouse  and  lot  of  land  in  Robertson  county;  that  Tilton  &  Son  and  Trigg 
have  taken  possession  of  and  claim  to  be  the  absolute  owners  thereof,  but 
that  they  own  jointly  only  a  two  thirds*  undivided  interest.  Tbe  prayer  waa 
that  he  be  adjudged  a  lien  on  the  one-third  interest  owned  by  Brown  in  (be 
warehouse  and  lot,  and  that  that  interest  be  subjected  to  tbe  payment  of  bts 
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judgment,  which  waa  nnpald,  ezoeptlDg  $10,  whioh  was  the  pro  rata  paid  Id 
the  snit  for  a  anttlement  of  Brown's  estate. 

TrigK  aod  TlltoD  &  Sod  pleaded  the  statute  of  llmitatloD,  whlob  does  not 
■eem  to  be  sustained;  denied  that  Brown  bad  any  interest  at  the  time  of  his 
death :  alleged  that  Brown  at  his  death  was  indebted  to  many  other  persona 
besides  appellant  who  had  not  been  paid  tbeir  debts,  and  further,  that  his 
estate  had  been  fully  settled  in  a  suit  brought  by  Buckler  for  the  purpose. 

By  amendment  they  undertook  to  set  up  an  estoppel  against  Brown  and 
any  one  claiming  through  or  under  him,  by  reason  of  the  faot  alleged  that 
Brown,  for  several  years  prior  to  a  sale  In  February,  1890,  to  Morrison  & 
Sparks,  from  Cumber  &  Pearoe,  made  no  claim  to  the  property,  and  stated  to 
Morrison  &  Sparks  that  he  had  owned  an  interest  therein,  but  that  be  did 
Dot  have  or  claim  to  own  any  interest  in  the  warehouse  property,  but  for 
which  Htatement  Morrison  &  Sparks  would  not  have  bought  from  Cumber 
&  Pearoe.  It  appears  that  Brown  originally  owned  the  land  whereon  the 
warehouse  stands,  and  that  he  conveyed  an  undivided  two  thirds  Interest 
therein  to  Cumber  &  Pearce  in  1874,  retaining  an  undivided  one-third  in- 
terest, with  an  agreement  to  build  a  tobacco  warehouse  thereon,  to  be  held 
in  partnership  by  the  three.  The  warehouse  was  built,  but  in  1877  Brown 
made  an  assignment  for  the  benefit  of  his  creditors  to  Kenton  &  Pearoe» 
expressly  mentioning  his  one  third  interest  in  this  lot  in  the  deed  of  trust. 
In  1800  Cumber  &  Pearoe— the  latter  of  whom  was  one  of  the  assigneefi— con- 
veyed the  whole  proi>erty  to  Morrison  Sc  Sparks,  and  did  so,  it  is  claimed, 
with  the  knowledge,  consent  and  approval  of  Brown.  The  property  waa 
sold  under  an  attachment  against  Morrison  &  Sparks  at  the  suit  of  Triug 
and  Tilton  &  Son,  and  bought  by  the  plaintiffs  for  tbeir  debt.  The  trial 
court  dismissed  the  petition,  holding  that  the  plea  of  estoppel  was  sustained. 

We  do  not  deem  it  necessary  to  go  into  that  question.  The  pleadings  admit 
that  there  are  other  creditors  of  Brown  whose  debts  are  unpaid,  for  whose 
benefit  the  deed  of  trust  was  made,  and  as  to  whom  the  trust  remains  un- 
executed. The  title  is  still,  therefore,  so  far  as  this  record  shows,  in  the 
tiustees  under  the  deed  of  assignment  for  the  benefit  of  Brown's  creditors, 
and  we  are  unable  to  see  how  appellant  can  be  allowed  to  subject  it  to  pay- 
ment of  his  subsequently  created  debt. 

It  is  therefore,  unnecessary  for  us  to  consider  the  evidence  upon  the  estop- 
pel, and  the  judgment  dismissing  the  petition  is  affirmed. 


COMMONWEALTH  v.  CAMDEN    INTERSTATE  RAILWAY  CO. 

(Filed  June  3,  1Q02— Not  to  be  reported.) 

Criminal  law— Indictment— Nuisance— An  indictment  of  a  street  railway 
for  maintaining  a  nuisance,  by  obstructing  a  public  street  in  a  city,  is  suffi- 
cient whioh  charges  that  the  railway  was  so  constructed  that  vehicles  could 
not  cross  the  road,  without  stating  how  high  the  rails  were  placed  above 
the  level  of  the  street,  nor  how  deep  the  spaces  were  between  the  rails,  nor 
was  H  necessary  to  specify  the  points  of  obstruction.  It  was  not  necessary 
that  the  indictment  allege  that  the  road  was  operated  contrary  to  the  ordi- 
nance of  the  city. 
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M.  M.  Bedwine  and  Clifton  J.  Pratt  for  appellant. 

Thoi.  B.  Brown  for  appellee. 

Appeal  from  Boyd  Cironit  Court. 

Opinion  of  the  oonrt  by  Chief  Jnstioe  Quffy. 

The  grand  jury  of  Boyd  oonnty  returned  an  indictment  against  the  appel- 
lee, which  reads  as  follows:  *'The  grand  jury  of  Boyd  county,  in  the  name 
•and  by  the  authority  of  the  Commonwealth  of  Kentucky,  accuse  Camden 
Interstate  Bailway  Co.,  a  cori)oration,  of  the  offense  of  creating  and  main- 
taining a  public  nuisance,  obstructing  a  public  street  and  highway  In  the 
t)ity  of  Catlettsburg,  Ky.,  committed  as  follows:  The  said  defendant  on  the 
16th  day  of  September,  1901,  and  on  divers  other  days,  within  one  year  before 
«aid  date,  in  the  county  and  circuit  aforesaid,  did  unlawfully  create  and 
maintain  a  public  nuisance  on  a  public  highway,  in  a  public  neighborhood 
by  so  placing  its  ties  and  rails  as  to  leave  them  above  the  level  of  the  street, 
and  by  failing  to  fill  between  said  ties  and  rails  so  as  to  enable  vehicles  and 
wagons  to  pass  over  them  on  Oakland  avenue,  a  public  thoroughfare  in  the 
trity  of  Catlettsburg,  Ky. ,  to  the  great  hindrance,  delay  and  inconvenience 
x>f  the  traveling  public  and  many  people  who  live  in  the  neighborhood,  said 
defendant  being  a  corporation  and  operating  a  street  railway  in  said  city  and 
over  said  avenue  under  the  laws  of  the  Commonwealth  of  Kentucky,  against 
the  peace  and  dignity  of  the  Commonwealth  of  Kentucky.'* 

The  defendant  entered  a  general  demurrer  to  the  Indictment,  which  was 
sustained  by  the  court  and  the  indictment  dismissed.  From  that  judgment  the 
Commonwealth  prosecutes  this  appeal.  The  sole  question  presented  for 
decision  is  as  to  the  sufDciency  of  the  indictment.  It  is  the  contention  of  ap- 
pellee that  the  Indictment  does  not  state  facts  sufficient  to  constitute  an 
offense.  Objection  Is  also  urged  against  the  indictment  because  it  does  not 
"Bufflolently  specify  the  points  of  obstruction.  We  are,  however,  of  opinion 
that  the  charge  that  it  constructed  the  street,  naming  it,  sufficiently  de- 
scribed the  place.  Nor  do  we  think  that  the  indictment  should  neoessarily 
have  stated  how  high  the  rails  were  placed  above  the  level  of  the  street,  nor 
liow  deep  the  spaces  between  the  rails.  The  indictment  explicitly  charges 
that  it  was  so  constructed  that  vehicles  could  not  cross  the  road.  If  it 
tihonld  turn  out  in  the  evidence  that  the  depressions  and  elevations  were  only 
«nch  as  reasonably  attended  the  proper  and  legal  construction  and  operation 
•of  a  railway,  it  would,  of  course,  follow  that  the  defendant  could  not  be 
guilty. 

It  is  further  insisted  for  appellee  that  the  indictment  fails  to  allege  that 
the  road  was  operated  contrary  to  the  ordinance  of  the  city.  We  do  not  think 
each  contention  is  tenable.  The  city  would  have  no  power  to  authorise  the 
oonstruotion  and  operation  of  a  street  by  a  railway  company  in  such  a 
manner  as  to  destroy  its  reasonable  usefulness  to  the  public.  In  other 
words,  the  street  could  not  be  entirely  destroyed  or  rendered  useless  for  pub- 
lic purposes  simply  to  suit  the  convenience  of  a  railway,  and  it  may  he 
fairly  assumed  that  no  such  ordinance  was  ever  enacted  by  the  nlty,  as  a 
oity  will  not  be  presumed  to  enact  an  ordinance  in  violation  of  the  geneial 
law  of  the  land.  We  are  referred  to  the  case  of  I.  C.  B.  B.  Co.  v.  Com* 
monwealth,  90  Ky.  Law  Bep.,  749,  but  that  decision  does  not  sustain  ap- 
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pellee'fl  oontontion,  but,  on  the  oontrary,  It  1b  rather  an  authority  against 
the  oontention.  The  appellant  oltes  84  Mlob.,  468,  Enffllsh  and  American 
Enoycjopsdia  of  Law,  volume  16.  page  927,  Bishop's  Criminal  Law,  section 
7B9,  and  same,  second  volome,  section  ld86,  which  we  think  tends  strongly 
to  snstaln  the  appellant's  contention.  Onr  conclusion  Is  that  the  court 
below  erred  in  sustaining  the  demurrer  to  the  Indictment. 

Judgment  reversed  and  oause  remanded,  with  directions  to  overrule  the 
demurrer  and  for  proceedings  consistent  herewith. 


COMMONWEALTH  v.  CAMDEN    INTERSTATE  RAILWAY  CO. 
(Filed  June  8,  1002— Not  to  bo  reported.) 
Clifton  J.  Pratt  and  M.  M.  Redwlne  for  appellant. 
Thoa.  R.  Brown  for  appellee. 
Appeal  from  Boyd  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Guify. 

This  appeal  was  prosecuted  from  the  judgment  of  the  Boyd  Circuit  Court 
sustaining  a  demurrer  to  an  Indictment  against  the  appellee,  charging  It 
with  oreating  and  maintaining  a  public  nuisance  In  Oakland  avenue,  a 
public  thoroughfare  In  the  city  of  Catlettsburg.  The  Indictment  In  this 
oase  is  substantially  the  same  as  that  In  No.  1,  In  which  the  sulBclency  of 
such  an  Indictment  has  this  day  been  discussed  and  decided  (ante,  411).  The 
opinion  in  that  case  holds  the  Indictment  to  be  suflSdent. 

For  the  reasons  given  In  said  opinion  the  judgment  In  this  case  is  reversed 
tnd  oanse  remanded,  with  directions  to  the  court  below  to  overrule  the  de- 
murrer and  for  proceedings  consistent  herewith. 


HOLLIDAT,  &c.    v.  FIELDS'  HEIRS. 

(Filed  June  8,  1902— Not  to  be  reported. ) 

Res  judloata —Establishment  of  boundary  line— Injunction- Appellants  in 
this  action  seek  an  Injunction  to  restrain  apppellant  from  cutting  timber 
on  land  olaimed  by  them ;  also  to  quiet  their  title  to  the  land  claimed.  Ap- 
pellees deny  appellants'  title  to  the  land,  and  plead  that  the  question  of 
boundary  ia  *'res  judicata,"  as  a  judgment  was  rendered  in  favor  of  appellees 
sgainst  appellants,  which  had  been  commenced  against  their  ancestor  in  an 
action  of  trespass,  In  which  this  question  was  directly  in  issue.  Held— That 
the  plea  of  res  judicata  is  sufficient  as  the  material  question  involved  in  the 
former  caae  was  the  location  of  the  boundary.  Although  the  judgment 
may  have  been  erroneous,  it  is  valid  until  reversed  or  vacated,  and  is  suffi- 
cient to  sustain  a  plea  of  res  judicata. 

J.  J.  C.  Bach  and  J  no.  E.  Patrick  for  appellants. 

W.  F.  Hall  and  John  Baker  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  appellants,  heirs  at  law  of  J.  H.  Combs,  as  well  as  the  receiver. 
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Holliday,  T^bo  had  been  appolDted  to  take  care  of  the  estate  of  J.  H.  Comba 
pending  settlement,  bring  this  aotlon  against  Henry  Fields  and  another,  by 
inrhioh  It  is  sought  to  have  established  a  boundary  line  between  their 
respective  lands,  and  also  for  an  injunction  to  prevent  defendants  from  cat- 
ting and  lemoving  timber  on  the  appellants'  land.  In  fact  it  is  an  action 
quia  timet  and  for  an  injunction.  From  the  averments  of  the  petition  it  is 
stated  that,  according  to  the  claims  of  the  respective  parties,  there  is  a  conflict 
«s  to  boundary,  and  the  prayer  is  that  this  boundary  be  ascertained  and  then 
the  title  of  appellants  be  adjudicated,  etc.— The  answer,  while  denying  ap- 
pellants' right  to  the  land  claimed  to  the  line  as  claimed,  also  presented  the 
plea  of  res  ad  judicata.— The  facts  of  this  plea  as  stated  in  the  answer  are  that 
theretofore,  in  the  lifetime  of  J.  H.  Combs,  a  suit  in  trespass  was  brought  by 
Henry  Fields,  and  for  an  injunction  to  prevent  further  trespass;  that  the 
question  presented  therein,  and  the  only  question  presented  therein,  was  the 
location  of  the  division  line  between  the  two  tracts  of  land  then  owned  by 
Henry  Fields  and  J.  H.  Combs,  being  'the  same  lands  now  owned  by  the 
defendants  and  plaintiffs  herein,  and  that  the  division  line  in  question  In 
the  former  suit  is  the  same  line  now  sought,  to  be  established.  It  is  then 
pleaded  that  in  that  suit  defendant  Fields  recoveied  judgment,  and  the  line 
was  established  and  his  title  quieted  to  his  boundary.  It  is  further  pleaded 
that  pending  suit  J.  H.  Combs  died  and  the  action  was  revived  against  these 
appellants  as  heirs  at  law  of  J.  H.  Combs,  and  that  the  judgment  was  in 
fact  rendered  against  these  appellants  except  the  receiver.  This  plea  was 
denied. 

The  case  was  tried  and  the  court  held  that  the  questions  were  res  adjndi- 
cata;  that  the  former  action  was  conclusive  of  this.  This  is  the  only  ques- 
tion we  deem  necessary  to  discuss  on  this  appeal.  From  the  record  In  the 
old  case,  which  is  filed  as  evidence  in  this  case,  it  appears  that  the  two  causes 
of  action  are  materially  the  same,  the  relief  asked  in  each  being  the  same, 
the  issue  tendered  is  as  to  the  location  of  the  dividing  line  of  the  two  tracts, 
and  the  parties  are  the  same,  except  as  to  the  receiver  and  to  one  of  the  de- 
fendants, who  seems  to  have  acquired  title  under  Fields.  The  old  case  was 
tried  on  its  merits,  and  while  the  exact  location  by  natural  objects,  courses 
and  distances,  with  reference  to  each  tract,  is  not  shown  by  the  judgment, 
it  does  deolaie  Fields  is  the  owner  of  a  certain  boundary,  giving  the  full 
courses  and  distances.  It  is  said  in  this  case  that  the  judgment  of  the  for- 
mer suit  fixes  the  corner  at  one  place  and  that  defendants  claim  at  another. 
By  reference  to  the  evidence  in  the  old  suit  and  the  surveyor's  report  (there 
Is  no  plat)  it  is  clear  that  the  real  question  in  the  old  suit  was  as  to  the 
location  of  the  place  of  beginning.  Appellee's  claim  then  was  as  now>  and 
appellants  claim  as  now.  The  court  decided  In  favor  of  appellee  Fields  on 
that  identical  question.  It  must  have  been  that  question,  for  that  was  the 
point  of  controversy.     It  settled,  all  was  settled. 

It  is  contended  that  the  shape  of  appellees*  tract  of  land  is  wrong  by  reason 
of  one  call  being  south  ^00  poles,  when  it  should  have  been  west  200  poles, 
and  that  this  is  clearly  shown  by  the  survey  filed  in  the  register's  office  on 
which  the  patent  issued  to  Fields'  grantor.  If  this  be  true  it  might  be  a 
reason  to  show  that  the  former  judgment  was  error,  but  would  not  avoid 
the  force  of  the  plea  and  proof  of  former  adjudication.    If  presented  In  doe 
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time  it  mlfiibt  have  been  oan^e  of  aotion  for  a  new  trial  of  the  former  action, 
bat  it  is  iiDayalliDg  to  meet  tbe  plea  and  proof  of  tbe  former  judgment.  Ad 
«rroneoos  judgment  basalwajB  been  held  safficlent  as  a  former  adjudication. 
It  is  valid  and  binding  until  reversed  or  set  aside  in  some  metbod  provided 
by  law.  We  are  of  opinion  tbat  tbe  former'  judgment  is  a  complete  bar  to 
Ibis  action. 
The  judgment  appealed  from  is,  therefore,  aflflrmed.  * 


CITY  OF  COVINGTON  v,    ASMAN.     '  ■ 

(Filed  June  4  1902.) 

Damages— Negligence— Municipal  corporations— This  is  an  appeal  from  a 
judgment  for  damages  in  favor  of  appellant  against  appellee  for  negligence 
in  permitting  a  brick  to  be  missing  from  a  sidewalk,  into  which  depression, 
appellee  stepped  and  sprained  her  ankle.  Error  in  instructions  is  relied  on 
for  a  reversal.  Held— That  a  city  is  not  responsible  for  evei*y  accident  tbat 
may  happen  In  lt«  streets  which  results  in  personal  injuries.  With  the 
greatest  vigilance  and  utmost  foresight  there  will  be  accidents  for  which  no 
one  in  a  legal  sense  is  to  blame.  The  corporate  authorities  are  only  bound 
to  ose  reasonable  skill  and  diligence  to  make  the  streets  and  sidewalks  safe 
and  oonvenient  for  travel.  They  are  under  no  obligations  to  provide  for 
everything  tbat  may  happen  upon  them,  but  only  for  such  instances  as  ordi- 
narily exist,  or  such  as  may  be  reasonably  expected  to  occur.  When  an  ac- 
cident happens  by  reason  of  some  slight  defect  from  which  danger  waei  not 
reasonaMy  to  be  anticipated,  and  which,  according  to  common  experience, 
was  not  likely  to  happen,  it  is  not  actionable  negligence.  The  court  should 
have  submitted  to  the  jury  for  their  determination  whether  the  sidewalk  at 
th<>  t.lni»>  and  place  where  the  injury  occurred  was  in  a  reasonably  safe  con-' 
dittos  for  the  use  of  persons  of  ordinary  oare  and  prudence. 

F.  J.  Hanlon  for  appellant. 

B.  F.  Graziani  for  appellee. 

Appeal  frona  Kenton  Clronit  Cour^. 

Opinion  of  the  oonrt  by  Jadge  Burnam. 

The  appellee,  Emma  Asman,  brought  this  suit  to  recover  damages  for 
personal  injuries  received  by  her  on  the  4th  of  September,  1901,  resulting 
from  an  alleged  defective  condition  in  one  of  the  sidewalks  of  the  city  of 
Covington.  It  appears  from  tbe  testimony  that  tbe  brick  pavement  in 
front  of  ibe  ^ftCers'  School  bad  been  replaced  by  one  made  of  cement,  which 
was  about  three  inches  higher  than  the  brick  pavement,  and  at  the  point 
where  the  o**ment  pavement  stopped  and  the  brick  began  a  small  gutter 
ran  from  tbi'  side  yard  across  the  pavement  along  the  edge  of  the  oement 
imvement  to  the  gutter  in  the  street., and  tbat  near  the  curbing  one  or  two 
I  Ticks  wore  missing  and  two  or  three  were  loose,  and  that  appellee  stepped 
Into  the  hole  from  which  tbe  missing  brlok  had  been  taken,  which  resulted 
in  a  severe  sprain  of  her  ankle.  A  jury  trial  resulted  in  a  verdict  and  judg- 
ment in  her  favor  for  9628,  and  motion  for  a  new  trial  having  been  over- 
ruled the  city  prosecutes  this  appeal.  The  main  ground  relied  on  for  re- 
versal is  that  the  trial  ooUrt  erred  in  instruction  Ko.  1  given  to  the  jury. 
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A  olty  is  not  respoDBible  for  every  aoooident  that  may  happen  in  its  streets 
whioh  resulted  in  personal  injuries.  With  the  greatest  Tigilanoe  and  ntmoat 
foresight  there  will  be  aocidents  for  whioh  no  one  in  any  legal  sense  is  to 
blame.  The  corporate  authorities  are  only  bound  to  use  reasonable  skill  and 
diligence  to  make  the  streets  and  sidewalks  safe  and  oonvenient  for  travel. 
They  are  under  no  obligation  to  provide  for  everything  that  may  happen 
upon  them,  but  only  for  such  instances  as  ordinarily  exist  or  such  as  may- 
be  reasonably  expected  to  occur.  (Dillon  on  Municipal  Corporations,  seotioD 
1010;  Elliot  on  Roads  and  Streets,  section  618-616.)  There  are  very  fevr 
streets  that  can  be  kept  so  absolutely  safe  as  to  preclude  the  possibility  of 
accident,  and  the  law  does  not  prescribe  for  municipal  corporations  a  meas> 
ure  of  duty  which  is  impossible  of  fulfillment  or  a  different  rule  of  liability 
from  that  which  ordinarily  obtains  in  the  affairs  of  life.  But  it  does  impose 
upon  them  the  duty  of  guarding  against  such  dangers  as  can,  or  ought  to  be» 
foreseen  by  the  exercise  of  prudence  and  care.  But  when  an  accident  bap- 
pens  by  reason  of  some  slight  defect  from  which  danger  was  not  reasonably^ 
to  be  anticipated,  and  which,  according  to  common  experience,  was  not  likely 
to  happen,  it  is  not  actionable  negligence.  (Beltz  v.  City  of  Tonkers,  14a 
N.  Y..87.) 

The  question  whether  reasonable  and  ordinary  care  has  been  used  by  the- 
city  is  ordinarily  for  a  jury.  In  instruction  No.  1,  given  to  the  jury  in  tbi» 
oase,  they  were  told  that  if  a  hole  or  depression  existed  in  the  sidewalk,  with 
loose  bricks  lying  about,  and  that  appellee's  injuries  were  received  ii> 
consequence  of  such  depression,  that  they  should  find  in  her  favor,  if  they 
believed  from  the  evidence  that  the  defendant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the  existence  of  such  hole  or  depiession  in 
the  sidewalk  long  enough  to  have  enabled  them  to  have  had  it  repaired 
before  the  date  of  appellee's  alleged  injury,  if  they  also  believed  that  at  the 
time  of  such  injury  appellee  was  exercising  ordinary  care  in  walking  alon^ 
the  sidewalk.  This  instruction  was  erroneous  and  prejudicial  because  it  did 
not  submit  to  the  jury  fur  their  determination  whether  the  sidewalk  at  the 
time  and  place  where  the  injury  occurred  was  in  a  reasonably  safe  condition 
for  the  use  of  persons  of  ordinary  care  and  prudence. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for  a> 
new  trial  consistent  with  this  opinion. 


LOUISVILLE  &  NASHVILLE   R.  R.  CO.  V.  MUNFORD. 
(Filed  June  4,  1902~Not  to  be  reported.) 

1.  Railroads^Negligence— Plea  in  abatement^ Appellee  recovered  a  judg- 
ment  for  $400  damages  for  injuries  received  by  him  while  in  the  employ- 
ment of  appellant,  engaged  in  loading  a  car  with  lumber  in  Jefferson  county. 
This  action  was  instituted  in  Hardin  county  and  a  plea  in  abatement  was: 
filed,  denying  that  appellee  resides  In  Hardin,  and  alleging  that  bis  residence 
is  in  Jefferson  county.  Appellant  complains  that  the  court  improperly  sub- 
mitted to  the  jury  an  Instruction  as  to  theresidenoe  of  appellee,  but  shoald. 
have  disposed  of  the  plea  before  the  submission  of  the  oase  to  the  jury.  Held 
—That  the  court  did  not  err  in  submitting  to  the  jury  an  instruction,  as  te 
the  residence  of  appellee,  as  it  was  a  disputed  fact  to  be  asoertained. 

8.  Evidence— It  was  competent  to  prove  that  a  witness  Introduced  by  tbe% 
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appellant  was  an  agent  of  the  oompany  for  the  purpose  of  weakening  bis  testi- 
money  or  showing  that  he  had  an  interest,  or  that  bis  sympathies  were  with 
the  defendant. 

W.  H.  Marriott  and  Edward  W.  Hines  for  appellants. 

Charles  Carroll  and  L.  A.  Fanrest  for  appellee. 

Appeal  from  Hardin  Cironit  Court. 

Opinion  of  the  oonrt  by  Chief  Justice  Guffy. 

It  la  substantially  alleged  in  the  petition,  which  was  filed  October  25, 
1^.  that  the  plaintiff  was  then  a  citizen  and  resident  of  Hardin  county, 
and  that  on  October  7,  1899,  he  was  working  for  Gamble  Bros,  at  a  8a w 
mill  situated  at  Highland  Park.  Jefferson  county;  that  part  of  the  lumber 
sawed  by  Gamble  Bros,  was  shipped  over  the  road  of  defendant  in  oars  fur- 
nished by  it  for  that  purpose,  and  it  was  part  of  plaintiff's  duty  to  load  said 
cars  with  lumber,  and  that  it  was  the  duty  of  defendant,  when  called  upon 
for  ears  in  which  to  ship  lumber,  to  furnish  same  that  were  fit  and  proper 
for  the  purpose  for  which  they  were  to  lie  used  and  in  safe  oondition  to  be 
loaded  with  lumber;  that  on  October  7  he  was  directed  by  his  employers  to 
assist  in  loading  a  oar  with  lumber  at  said  park,  the  car  having  been  fur- 
nished by  the  defendant  for  that  purpose,  and  while  in  the  discharge  of  his 
daties,  assisting  in  loading  said  car,  the  door  of  same  became  unloosed  from  its 
fastenings  and  fell,  and  struck  him  across  the  back,  painfully,  seriously  and 
permanently  injuring  him,  causing  him  great  mental  and  physical  suffering, 
permanently  diminishing  his  power  to  labor,  and  his  said  Injury  was  caused 
liy  defendant  carelessly  and  negligently  furnishing  a  car,  the  door  of  which 
was  not  properly  fastened,  or  the  fastenings  were  insufficient  to  keep  the 
door  fast  while  the  oar  was  being  loaded,  and  said  door  fell  and  injured 
plaintiff;  that  this  fact  was  known  to  defendant,  or  by  the  use  of  ordinary 
care  could  have  been  known  to  it,  but  was  not  known  to  plaintiff,  and  by 
reMon  of  the  negligence  and  carelessness  of  defendant  as  aforesaid  he  was 
damaged  in  the  sum  of  $6,000.  for  which  he  prayed  judgment. 

The  defendant  entered  a  demurrer  to  the  petition,  which  demurrer  was 
overruled,  but  afterwards  an  amended  petition  was  filed,  which,  if  there 
were  any  defects  in  the  original,  were  cured  by  the  amendment.  The  first 
paragraph  of  the  answer  of  the  defendant  is  a  plea  in  abatement.  It  is  denied  in 
the  plea  of  abatement  that  Munford  resides  in  Hardin  county,and  it  is  alleged 
that  at  the  time  of  his  injury  he  resided  in  Jefferson  county,  Ky. ,  and  now  re- 
sides in  Jefferson  county ;  that  defendant's  chief  place  of  business  is  in  Jeffer- 
son oounty,  and  that  its  chief  officer  resides  in  Jefferson  county,  and  that 
the  Hardin  Circuit  Court  had  no  jurisdiction  of  the  subject-matter  of  the 
action.  The  second  paragraph  without  waiving  the  first,  may  be  treated 
as  a  denial  of  plaintiff's  Injury  by  the  door  falling  upon  him,  and  also  denies 
that  the  injury,  if  any,  was  caused  by  defendant's  carelessly  or  negligently 
furnishing  a  oar  with  a  loose  door,  and  denies  that  the  facts  alleged  by 
plaintiff  were  known  to  it,  or  by  the  use  of  ordinary  caro  could  have  been 
known  to  it,  or  was  not  known  to  plaintiff,  and  denied  that  by  reason  of  care- 
lessness or  negligence  of  defendant,  as  alleged  and  set  out  in  plaintiff's  petii- 
tion,  that  the  plaintiff  was  damaged  in  the  sum  of  $6,000,  or  in  any  sum 
whatever.    The  plea  of  contributory  negligence  is  also  relied  upon. 

vol.  21—27 
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The  plea  Id  abatement  of  appellant  was  traversed  by  reply  and  the  other 
afBrmatiye  matter  In  the  answer  was  controverted  of  record,  as  was  also  the 
amended  petition.  A  jury  trial  resulted  in  a  verdiot  and  judgment  in  favor 
of  the  plaintiff  for  $400.  Appellant*s  motion  for  a  new  trial  having  been 
overruled,  it  prosecutes  this  appeal.  Eight  grounds  were  relied  upon  :  The 
first  and  second  complain  of  the  giving  and  refusing  of  ingtructions.  We 
have  carefully  considered  the  instructions  given,  as  well  as  those  refused, 
and  are  clearly  of  the  opinion  that  the  instructions  were  as  favorable  to  the 
appellant  as  it  was  entitled  to.  The  third  complains  of  the  admission  of 
incompetent  evidence,  and  the  fourth  complains  of  the  refusal  t<)  admit  com- 
petent evidence.  Complaint  is  made  of  the  admission  of  the  testimony 
which  proved  the  statements  of  Campbell  and  witnesses  for  defendant, 
from  which  statements  it  appeared  that  Campbell  was  an  agent,  although 
not  generally  known  to  be.  This  evidence  was  admitted  solely  for 
the  reason  that  it  was  intended  to  show  the  interest  Campbell  had,  whose 
testimony,  in  the  shape  of  an  affidavit,  was  admitted  in  behalf  of  defendant. 

There  was  no  statement  of  Campbell  proven  tending  to  establish  the  de- 
fendant's liability  to  plaintiff  for  the  injury,  and  it  seems  to  us  that  it  was 
competent  to  show  that  he  was  an  agent,  or  at  least  claimed  to  be,  for  the 
purpose  of  weakening  his  testimony  or  showing  that  he  had  an  interest  or 
that  his  sympathies  were  with  the  defendant.  This  being  true,  the  court 
did  not  err  to  the  prejudice  of  defendant  in  the  admission  of  such  testimony, 
nor  do  we  think  the  court  erred  in  the  admission  of  testimony  or  the  refusal 
of  any  offered  by  the  appellant. 

The  fifth  ground  for  a  new  trial  claims  that  the  court  erred  in  submitting 
to  the  jury  the  question  of  residence  of  plaintiff.  This  objection  is  not 
tenable.  The  residence  of  a  party  is  a  question  of  fact  to  be  determined 
from  the  evidence,  and  there  was,  to  say  the  least  of  it,  considerable  evidence 
tending  to  show  that  plaintiff  was  a  resident  of  Hardin  county  at  the  time 
of  the  institution  of  the  action,  and  that  the  question  was  very  carefully 
and  fully  presented  to  the  jury  by  a  well-guarded  instruction  quite  as  favor- 
able to  the  defendant  as  the  instruction  asked  for  by  the  defendant  on  the 
same  subject.  The  sixth  ground  claims  the  court  erred  in  first  refusing  to 
consider  the  question  of  jurisdiction  under  the  pleadings  before  the  trial  of 
the  cause  upon  its  merits.  We  know  of  no  rule  of  law  requiring  such  pro- 
ceedings. The  question  of  residence  being  an  issue,  and  one  of  the  faota  to 
be  tried  by  the  jury  in  connection  with  the  other  facts  necessary  for  them 
to'determine  in  order  to  authorize  recovery.  The  seventh  and  eighth  grounds 
are  clearly  not  tenable.  There  was  sufficient  evidence  to  entitle  the  plaintiff 
to  a  submission  of  the  cause  for  trial,  and  the  verdict  under  the  testimony, 
if  plaintiff  was  entitled  to  recover  at  all,  can  not  be  said  to  be  excessive. 

After  a  careful  consideration  of  the  case  we  find  no  error  prejudicial  to 
the  substantial  rights  of  the  appellant. 

Judgment  is,  therefore,  affirmed,  with  damages. 
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CITY  OF  WICKLIFFE  v.   MORING,  BY,  &o. 

(Filed  June  4,  1909.) 

MoDcipal  goTernment—NegligeDoe— Damages— Tbls  Is  an  appeal  froui  a 
jndffineDfi  for  $810  damages  recovered  for  injury  to  a  little  girl  twelve  yean 
t)f  age,  reoeiyed  from  a  loose  board  in  a  sidewalk  in  appellant  city  sprloglng 
up  when  stepped  upon  by  anotber  person  and  striking  appellee,  wbo  was  in 
the  act  of  stepping  on  tbe  same  board,  causing  her  to  fall  and  seriously  in- 
jure her  spine.  Tbe  legality  of  tbe  instructions  given  are  complained  of. 
Held— Tbat  the  court  properly  instructed  the  jury  that  they  should  find  for 
plaintiff  if  they  believed  that  tbe  sidewalk  was  in  an  unsafe  condition  and 
remained  so  for  such  a  length  of  time  as  enabled  appellant  or  its  officers  to 
ascertain  Its  unsafe  condition  and  repair  same,  or  to  bnve  ascertained  same 
foj  the  exercise  of  reasonable  diligence,  but  that  the  city  was  only  required 
to  eztrclse  reasonable  prudence  and  diligence  in  tbe  construction  and  repair 
t>f  its  sidewalks  for  use  by  tbe  traveling  public. 

Bugg  &  Wickllffe  for  appellant. 

Vfva.  Dance  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Burnam. 

The  appellee,  Motelle  Moring,  a  girl  twelve  years  of  age.  brought  this  suit 
hj  next  friend  to  recover  damages  for  injuries  alleged  to  have  resulted  from 
«  fall  caused  bya  loose  plank  in  the  sidewalk  on  Front  street  in  the  city  of 
'Wickliffe.  She  testified  that  whilst  coming  from  school  with  one  of  her  com- 
panions she  met  a  colored  woman,  who  stepped  upon  one  end  of  a  loom 
plank  in  the  sidewalk  as  she  stepped  upon  the  other  end ;  that  the  plank 
flew  up,  caught  her  leg  and  threw  her  down.  She  also  testifies  that  there 
were  three  or  four  loose  planks  in  the  sidewalk  near  the  one  which  threw 
her  down  :  that  as  a  result  her  spine  was  seriously  hurt.  Her  statements  are 
fully  oorrobrated  by  her  companion,  Grade  Bayne,  and  there  is  testimony 
to  the  effect  that  this  defect  in  the  sidewalk  had  existed  for  some  time,  al- 
though the  mayor,  street  superintendent  and  other  officials  of  the  city  tef- 
tifled  that  they  were  not  nware  that  such  condition  existed. 

Tbe  trial  court  gave  to  the  jury  the  following  instructions,  whloh  fairly 
and  correctly  state  the  law  :  **If  tbe  jury  believe  from  the  evidence  that  de- 
fendant's sidewalk,  at  the  time  and  place  at  which  plaintiff  claims  to  have 
been  hurt,  was  not  In  a  reasonably  safe  condition  and  repair,  for  use  by  the 
public,  and  tbat  she  was  injured  by  reason  thereof,  and  that  the  defendant, 
city  of  Wiokliffe,  through  its  mayor,  councilmen  or  street  commissioner, 
bad  knowledge  or  notice  of  such  unsafe  condition  of  said  sidewalk,  or  might 
hare  had  knowledge  or  notice,  by  the  use  or  ordinary  diligence  on  the  part 
•of  such  officers,  and  that  a  reasonable  length  of  time  had  elapsed  in  whloh 
It  could  have  repaired  said  sidewalk  after  it  received  such  knowledge  or  no- 
tice, and  before  the  Injury  occurred  to  the  plaintiff,  then  the  law  is  for  her, 
and  the  jury  should  find  for  her  compensatory  damages  for  any  injury  to 
her  person,  and  for  any  physical  or  mental  pain  or  anguish  which  she  suf- 
toed  or  endured  by  reason  of  such  injury;  unless  they  so  believe  they  should 
And  for  tbe  defendant. 
"Sd.  Before  the  jury  are  authorized  to  find  for  the  plaintiff  in  this  oaie 
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they  must  believe  from  the  evldeooe  not  only  that  the  sidewalk,  where  ab» 
claims  to  have  been  hurt,  was  In  an  unsafe  and  dangerous  condition,  asci 
that  she  was  thereby  Injured,  but  they  must  further  believe  from  the  evi- 
dence that  the  defendant,  through  its  mayor,  oounollmen  or  street  oommla- 
Bioner,  had  knowledge  or  notice  of  the  defect  in  Its  sidewalk  which  caused  her- 
injury,  or  by  the  use  of  ordinary  diligence  might  have  had  such  notice,  and 
that  a  reasonable  time  had  elapsed  in  which  it  could  have  repaired  its  walk, 
after  it  received  such  notice  and  before  the  plaintiff  was  injured. 

''8d.  The  court  instructs  the  jury  that  the  defendant,  city  of  Wickliffe,  i» 
not  required  to  foresee  or  to  provide  against  every  possible  danger  or  accident 
that  might  occur  to  the  public,  and  is  only  required  to  esercise  reasonable' 
prudence  and  diligence  in  the  construction  of  its  sidewalks,  and  in  keeping^ 
them  in  a  reasonably  safe   condition  for  use  by  the  traveling  public." 

The  jury  found  a  verdict  for  the  appellee  for  $910,  which  we  are  asked 
to  reverse  upon  the  sole  ground  that  it  is  so  palpably  against  the  weight  of 
evidence  as  to  import  passion  and  prejudice  in  the  minds  of  the  jury.  The- 
statements  of  plaintiff  as  to  how  the  injury  occurred  are  not  contradicted^ 
and  the  evidence  is  quite  conflicting  as  to  the  length  of  time  the  sidewalk 
had  remained  in  the  condition  in  which  it  was,  and  giving  fair  weight  to 
all  the  testimony  in  the  case,  this  court  would  not  be  warranted  in  reverslD^ 
the  judgment. 

Judgment  aflSrmed. 


EAST  JELLICO  COAL   CO.  v.  STEWART. 

(Filed  June  4,  1902— Not  to  be  reported.) 

Damages— Injuries  from  kick  by  a  mule — Instructions— Appellee  recovered 
a  judgment  for  $660  damages  from  appellant  for  injuries  received  from  a. 
kick  by  a  mule  while  at  work  for  appellant.  At  the  time  he  was  employed 
to  drive  the  mule  he  was  informed  by  the  boss  that  the  mule  was  safe. 
When  he  went  to  get  the  mule  some  of  the  drivers  told  him  the  mule  wafr 
dangerous,  but  he  drove  him  notwithstanding  this  warning,  until  he  waa 
injured.  On  the  trial  the  court  Instructed  the  jury  to  the  effect  that  they 
should  find  for  the  plaintiff  if  defendant  knew  that  the  mule  was  dangeroaa 
and  vicious,  or  this  might  have  been  known  by  It  or  its  servants,  but  they 
should  find  for  defendant  If  plaintiff  knew  before  he  was  kicked  by  the^ 
mule  that  it  was  dangerous  and  liable  to  kick  and  Injure  him,  and  after  tbla. 
voluntarily  went  on  hauling  with  the  mule,  he  assumed  the  risk.  Held — 
That  the  instruction  was  proper.  The  loss  was  the  agent  of  the  company,, 
and  his  statements  were  binding  on  the  company,  and  appellant  had  the 
right  to  believe  his  assurances  that  the  mule  was  safe,  and  the  only  question 
for  the  jury  to  decide  was  whether  appellant  knew  that  the  mule  was. 
dangerous. 

James  D.  Black  for  appellant. 

Tlnsley  &  Faulkner  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  this  action  to  recover  of  appellant  for  a  severe  injury  suffered 
by  him  while  in  its  service  from  being  kicked  In  the  face  by  a  mule.    Tb» 
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jary  returned  a  verdiot  Id  his  favor  for  |660.  The  facts  of  the  oase  are  lAiese : 
Appellee  had  "worked  for  the  compaDj  In  Jane,  1899,  and  had  left  Its  servioe. 
He  returned  In  October,  1899,  and  was  then  pnt  to  driving  a  mule,  getting 
oat  the  loaded  oars  of  coal  from  the  mines  and  taking  the  empties  in  as  he 
ntamed.  When  the  agent  who  employed  him  directed  him  to  get  the  male 
he  asked  If  it  was  safe,  as  he  had  heard  that  some  of  the  males  kicked  when 
be  waa  at  the  mine  before.  The  boss  answered  that  It  was  safe.  He  took 
the  male  and  went  to  work,  and  daring  the  day  was  kicked  in  the  face  by 
the  male  as  above  stated.  The  male,  according  to  the  proof  introdaoed  by 
him,  waa  a  dangerons  and  yicions  male.  According  to  the  proof  for  the  de- 
fendant the  male  woald  kick  when  cat  with  a  switch,  or  if  approached  from 
behind  wttfaoat  warning,  bat  was  otherwise  not  dangerons.  It  was  also 
ebowD  by  the  defendant  that  when  appellee  went  to  the  stable  to  get  the 
male  he  was  warned  by  several  of  the  hands  there  that  the  mnle  was  dan* 
geroas,  and  he  answered  in  snbstance  that  be  could  manage  him.  This  warn- 
ing vras  repeated  by  several  of  the  hands  daring  the  day  before  his  injary. 
One  man  who  had  been  working  this  male  offered  to  exchange  males  with 
him.  To  all  these  appellee  said  in  substance  that  he  knew  what  he  was 
about,  and  could  manage  him. 

The  court  instructed  the  Jury  that  if  the  mule  was  dangerous  and  vicious, 
and  was  known  by  the  defendant  to  be  such,  or  if  by  the  use  of  ordinary  care 
this  might  have  been  known  by  it  or  its  servants,  they  should  find  for  the 
plaintiff.  But  if  he  knew  before  he  was  kicked  by  the  mule  that  it  was 
-dangerous  and  liable  to  kick  ard  injure  him,  and  after  this  voluntarily  went 
^n  hauling  with  the  mule,  he  assumed  the  risk,  and  they  should  find  for  the 
defendant. 

We  see  no  error  in  these  instructions.  The  only  instruction  asked  by  the 
defendant  was  substantially  that  given  by  the  court,  except  that  it  used  the 
worde,  "if  the  plaintiff  was  told  before  be  was  kicked  by  the  mule  that  said 
male  was  a  dangerous  mule,"  instead  of  the  words,  "if  plaintiff  knew  before 
he  was  kicked  by  the  mule  that  said  mule  was  a  daogerousmule. '*  The  in- 
etructioD  of  the  court  was  correct,  for  the  boss  had  told  the  plaintiff  that  the 
mule  waa  safe.  This  is  well  established  by  the  evidence,  and  when  the 
hands  told  him  the  contrary  it  did  not  follow  that  he  was  bound  to  believe 
them  and  not  the  boss.  It  was  a  question  for  the  jury  on  all  the  facts 
whether  be  knew  the  mule  waa  dangerous.  The  man  who  employed  appellee 
to  work,  and  directed  him  what  to  do,  told  him  to  get  this  particular  mule, 
«nd  that  it  was  safe.  He  was  the  agent  of  the  company  in  this  matter,  and 
his  statements  bound  the  company.  On  all  the  evidence  we  can  not  disturb 
the  verdiot  of  the  jary,  and  we  see  no  error  of  law  in  the  record. 

Judgment  affirmt<d. 


WICKWIBE  V.   ZELLER. 

(Filed  June  4,  1909>-Not  to  be  reported.) 

Homestead— Debt  created  prior  to  the  purchase  of  a  homestead— Appellee 
«nd  appellant  were  both  residents  of  the  State  of  Indiana  and  appellant 
became  indebted  to  appellee  in  the  sum  of  tS94.  Appellant  afterwards  ze- 
XDoved  to  this  State  and  purchased  a  farm.    Appellant  afterwards  recovered 
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judgment  on  his  debt  and  levied  an  ezeoution  thereon  to  satisfy  said  debt. 
Appellant  claims  same  as  a  homestead,  and  exempt  from  the  payment  cf  th» 
debt.  He  also  claims  that  when  he  purchased  the  land  he  paid  as  part  of 
the  purchase  price  $236  which  was  allowed  him  as  proceeds  of  exempt  prop- 
erty in  Indiana,  and  same  was  not  subject  to  appellant's  debt.  Appellee 
alleges  that  said  property  is  not  exempt  under  the  laws  of  this  State  as  the 
debt  was  created  prior  to  the  purchase  of  the  homestead.  Held— That  the 
exemption  laws  have  no  effect  outside  of  that  State,  and  money  which  waa 
exempt  from  debt  in  that  State  when  invested  in  land  as  a  homestead  in 
this  State  may  be  subjected  to  the  payment  of  a  debt  created  prior  to  the 
purchase  of  a  homestead. 

Denton  &  Robinson  for  appellant. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

About  the  year  1892  appellee,  Henry  Zeller,  fell  in  debt  to  appellant.  WiK 
liam  Wickwire,  in  the  sum  of  $294,  both  of  them  being  then  residents  of  Steu- 
ben county,  Indiana.  In  September,  1894,  Zeller  left  the  State  of  Indiana^ 
and  in  February,  1896,  purchased  a  tract  of  land  in  Taylor  county,  Kentucky^ 
known  as  the  Merkley  farm,  for  $700,  paying  $225  cash  and  giving  bSs  note 
for  the  remainder  of  the  purchase  money.  He  made  a  number  of  improve- 
ments on  the  farm,  and  lived  on  it  until  the  first  of  the  year  1897.  when  be 
sold  it  for  $1,100,  and  in  the  following  February  purchased  two  tracts  of  land, 
known  in  the  record  as  the  Crittenden  land,  for  $660  cash.  Shortly  after^ 
this  Wickwire  learning  of  Zeller's  whereabouts,  came  to  Taylor  county  and 
tried  to  get  him  to  pay  his  debt  or  secure  it.  This  Zeller  declined  to  do,  and 
Wickwire  then  illed  this  action,  in  which  he  attached  the  Crittenden  ]and» 
and  sought  to  recover  judgment  for  his  debt  and  to  subject  the  land  to  it& 
payment.  A  personal  judgment  was  rendered  for  the  debt  and  the  exeoution 
issuing  on  the  judgment  was  also  levied  on  the  land.  This  levy  was  set  up 
by  an  amended  pleading.  The  appellee,  Zeller,  defended  the  action  on  the 
ground  that  the  land  was  exempt  as  a  homestead. 

By  section  1702,  Kentucky  Statutes,  so  much  land,  including  the  dwelUnic 
house  and  appurtenances  owned  by  debtors  who  are  actual  bona  llde  house- 
keepers with  a  family,  resident  in  this  Commonwealth,  as  does  not  exceed 
in  value  $1,000,  is  exempt  from  sale  under  execution  or  attachment;  but  tbfa 
exemption  does  not  apply  if  the  debt  or  liability  existed  prior  to  the  pur- 
chase of  the  land  or  of  the  erection  of  the  improvements  thereon.  The 
defendant,  Zeller,  is  an  actual  bona  fide  housekeeper  with  a  family  residing 
on  the  land,  and  it  does  not  exceed  in  value  $1,000;  but  the  debt  of  (he 
plaintiff,  Wickwire,  existed  prior  to  his  purchase  of  the  land.  To  avoid  thia 
exception  of  the  statute  ZelJer  pleaded  and  showed  that  when  he  bought  the 
Merkley  property  he  had  $226,  the  proceeds  of  exempted  property  allowed  to 
him  by  the  laws  of  Indiana,  which  he  paid  upon  that  land  when  he  pur- 
chased it,  and  he  claimed  that  this  $225  had  been  put  into  the  Crittenden 
land  when  he  sold  the  Merkley  tract  and  bought  the  other.  The  court  sus- 
tained this  plea  and  allowed  him  $225  out  of  the  proceeds  of  the  Crittenden 
tract. 

The  exemption  laws  of  Indiana  apply  only  to  residents  of  that  State,  and 
have  no  extra-territorial  operation.    When  Zeller  sold  his  exempt  property^ 
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iD  IndiaDa  and  brought  the  proceeds  with  bim  to  Keotuoky,  it  was  subject 
to  the  payment  of  bis  debts.  If  be  bad  deposited  the  money  in  bank  in 
Taylor  oounty.  Kentucky,  and  while  there  it  had  been  attached  by  Wickwire, 
be  could  not  have  pleaded  that  it  was  the  proceeds  of  exempt  property 
allowed  him  by  the  laws  of  Indiana  and  thus  defeated  the  attachment. 
When  he  paid  the  money  upon  the  land,  that  was  subject  to  the  debt,  just 
as  much  as  it  would  have  been  if  the  money  had  been  derived  from  any 
other  source.  In  Caldwell  v.  Seivers,  85  Ky.,  38,  the  debtor  in  1875  held  a 
homestead  in  Kentucky  which  he  sold  and  then  removed  to  Oregon,  where 
be  porcbased  with  the  proceeds  another  homestead  and  resided  there  seven 
jears.  After  this  he  sold  that  land  and  returned  to  this  State,  and  with 
the  proceeds  purchased  another  homestead.  It  was  held  that  the  last  home- 
stead was  subject  to  a  debt  created  before  his  removal  from  the  State.  In 
like  manner  it  has  been  uniformly  held  that  land  purchased  with  pension 
money,  which  is  by  the  Federal  statute  exempt  from  attachment,  is  not 
exempt  as  a  homestead  as  against  a  debt  in  existence  at  the  time  of  its  pur- 
chase.    (Curtis  V.  Helton,    22  Ky.  Law  Rep.,  1056,  and  cases  cited.) 

We  are,  therefore  of  opinion  that  the  court  erred  in  holding  that  the  Crit- 
tenden land,  to  the  extent  of  the  1225,  was  not  subject  to  the  debt  of  Wick  wire, 
which  was  creat-ed  before  its  purchase. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
cated. 


CITY  OF    COVINGTON  v.    MANWARING. 

(Filed  June  4.  1902.) 

Monioipal  government— Damages--Negllgence— Appellee  was  a  porter  of  a 
store  in  the  oity  of  Covington  whose  business  it  was  to  sweep  out  the  store, 
sweep  off  the  sidewalk  and  empty  ashes  from  the  store  into  a  tiarrel  near  the 
foot  of  a  large  tree.  The  roots  of  the  tree  had  raised  several  of  the  brioks 
Id  the  sidewalk,  leaving  the  surface  very  uneven.  Appellee  had  been  engaged 
io  this  business  for  several  months,  and  knew,  or  must  be  presumed  to  have 
known,  the  uneven  condition  of  the  sidewalk.  One  afternoon  while  en- 
gaged in  carrying  ashes  to  this  barrel  he  struck  his  toe  against  one  of  the 
brioks  and  fell,  inflicting  injuries  to  his  knee  for  which  this  action  was 
instituted.  The  roiporation  is  not  required  to  have  its  streets  or  sidewalks 
so  oonstrnoted  as  to  secure  absolute  immunity  from  danger  in  using  them, 
nor  is  it  bound  to  employ  the  utmost  care  and  exertion  to  that  end.  Its 
doty  is  only  to  use  due  and  proper  care  to  see  that  its  sidewalks  are  reason- 
ably safe  for  persons  exercising  ordinary  oare  and  prudence.  Plaintiff  was 
not  entitled  to  recover,  and  a  peremptory  instruction  to  find  for  the  defend- 
ant should  have  been  given. 

F.  J.  Hanlon  for  appellant. 

W.  MoD.  Shaw  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  Manwaring  instituted  this  action  to  recover  of  the  appellant, 
the  city  of  Covington,  damages  for  a  personal  injury  received  by  bim  while 
paasiDg  along  the  sidewalk  on  the  east  side  of  Greenup  street,   alleging 
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that  it  was  caused  by  the  nei^ISgeDoe  of  the  oity  in  allowiDg  the  sidewalk  to 
be  in  a  dangerous  oondltion.  On  the  trial  of  the  case  a  verdict  and  judg- 
ment were  rendered  in  his  favor  for  $600,  and  the  defendant  appeals. 

The  plaintiff  at  the  time  of  the  injury  was  about  19  years  of  age,  and  had 
worked  for  five  or  six  months  in  a  grocery  store  fronting  on  Greenup  street. 
A  large  tree  stood  on  the  sidewalk  just  on  the  property  line  of  this  store 
lot,  and  a  few  feet  beyond  this  tree  from  the  store  sat  a  barrel  on  the  curb. 
In  which  were  put  ashes.  The  sidewalk  was  perhaps  fifteen  feet  wide. 
About  ten  feet  of  it  next  to  the  fence  was  in  excellent  condition,  and  here 
was  where  most  of  the  travel  went.  Around  the  tree  the  roots  had  raised 
the  bricks  in  places,  making  them  uneven.  Some  of  the  bricks  were  raised 
In  this  way  from  one-half  an  inch  to  an  inch  or  something  over.  The  plaintiff's 
main  business  was  delivering  the  goods  from  the  grocery,  but  he  also  swept  out 
the  store,  swept  off  the  sidewalk  and  put  ashes  into  the  barrel  at  times.  He 
says  he  did  this  about  once  a  week.  His  employer  says  he  did  it  four  or  five 
times  a  week.  At  the  time  he  was  injured  he  was  going  from  the  store  to 
the  ash  barrel  with  some  ashes  in  a  dust  pan  to  empty  into  it,  holding  the 
pan  in  front  of  him.  As  he  passed  along  by  the  tree  he  struck  his  toe 
against  one  of  the  bricks  that  were^aised,  and  fell  upon  the  pavement  with 
his  knee  in  such  a  manner  as  to  inflict  a  serious  injury  on  the  knee  joint. 
The  injury  occurred  at  2  o'clock  in  the  afternoon,  and,  of  course,  if  be  bad 
looked  he  could  have  seen  the  condition  of  the  bricks  and  avoided  falling  over 
them.  He  testifies  that  he  did  not  know  that  the  bricks  were  raised  or  the 
pavement  in  a  bad  condition,  but  as  he  bad  worked  in  this  store  h've  or  six 
months,  and  it  was  a  part  of  his  business  to  sweep  off  the  sidewalk  in  front 
of  it,  which  ran  up  to  the  tree  on  the  side  next  to  the  store,  he  must  be 
charged  with  knowledge  of  the  condition  of  the  pavement,  and  we  must 
take  his  statements  as  meaning  that  he  bad  never  thought  of  the  pavement 
as  dnngerous,  or  anticipated  that  he  might  fall  over  it  as  he  did,  for  it  Is 
entirely  incredible  that  one  who  had  been  about  this  store.aslong  as  he  bad, 
and  had  swept  off  the  pavement  as  often  as  he  had,  could  have  failed  to  ob- 
serve the  effect  of  the  roots  of  this  tree  on  the  brick.  It  was  a  large  tree,  and 
there  was  nothing  to  prevent  his  seeing  the  condition  of  the  pavement,  which 
was  such  as  ie  not  uncommon  under  such  circumstances.  The  question  then 
arises,  is  such  a  condition  of  a  pavement  in  a  oity  a  ground  of  recovery 
against  the  oity  in  favor  of  one  who  has  notioe,  or  must  be  charged  with 
notice,  of  its  condition,  and  in  daylight  stumbles  over  it  from  inadvertence? 

In  Gosport  V.  Evans.  119  Ind.,  134,  the  court  said:  "While  a  munlciiMil 
corporation  is  required  to  exercise  vigilance  in  keeping  its  streets  and  side- 
walks in  a  reasonably  safe  condition  for  public  travel  by  night  as  well  aa  by 
day,  it  is  by  no  means  an  insurer  against  accidents,  nor  can  it  be  expected 
to  maintain  the  surface  of  its  sidewalks  free  from  all  inequalities  and  from 
every  possible  obstruction  to  more  convenient  travel.  A  contrary  rule  wonld 
or  might  burden  municipal  corporations  beyond  endurance.  That  a  pave- 
ment may  have  become  uneven  from  use,  or  that  bricks  therein  may  have 
become  loose  or  displaced  by  the  action  of  the  elements  so  that  persons  are 
liable  to  stumble,  or  be  otherwise  inconvenienced  in  passing,  does  not  neoes- 
aarily  involve  the  municipality  in  liability  so  long  as  the  defect  can  be 
readily  discovered  and  easily  avoided  by  persons   exercising  due  care,  or 
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imTidcd  the  defect  be  of  Buoh  a  nature  as  not  of  Itself  to  he  daDgerons  to 
ppraoBS  so  nsing  the  sldeivalk. 

This  !«  in  accord  with  the  rale  laid  down  In  Dillon  on  Municipal  Corpor- 
ations:''The  law  does  not  require  a  municipal  corporation  to  respond  in 
damages  for  every  injury  that  may  be  reoeiyiBd  on  a  public  street.  The  cor- 
poration is  not  required  to  have  its  streets  or  sidewalks  so  constructed  as  to 
secure  absolute  immunity  from  danger  in  using  them ;  nor  is  it  bound  to 
employ  the  utmost  care  and  exertion  to  that  end.  Its  duty,  generally  stated, 
ifl  only  to  use  due  and  proper  care  to  see  that  its  sidewalks  are  reasonably 
safe  for  persons  exercising  ordinary  care  and  prudence. "  (Section  1006,  Dil- 
lon on   Municipal  Goporations. ) 

"Adverting  in  this  place  to  the  subject  in  a  general  way,  it  may  be 
stated  that  if  the  person  injured  knew  of  the  defect  or  obstruction,  and 
OQgbt  reasonably  to  have  avoided  it  by  going  outside  or  around  it,  and  he  did 
not,  he  can  not  recover.''  (Section  107,  Dillon  on  Municipal  Corporations.) 
Id  Nicholas  v.  Peck,  20  B.  I.,  688,  the  plaintiff  in  daylight  struck  her  foot 
against  a  stone  projecting  above  the  surface  of  the  pavement,  when  she  knew 
the  condition  of  the  pavement.  It  was  held  she  could  not  recover.  The  court 
said:  *'In  these  circumstances  the  necessary  inference  is  that  she  stumbled 
over  the  stones  because  she  was  not  looking  for  them,  as  she  was  bound  to 
do  if  they  were  dangerous  and  she  knew  of  the  danger.  Though  ordinarily 
the  question  of  contributory  negligence  is  for  the  jury,  we  think  the  plaintiff's 
negllgenoe  is  sufficiently  clear  for  the  court  to  hold  that  she  was  negligent 
as  a  matter  of  law. ' ' 

Id  City  of  Richmond  v.  Courtney,  22  Grat.,  792,  where  the  in  jury  occurred 
from  loose  bricks  lying  around,  over  which  the  plaintiff  stumbled  and'fell 
in  daylight,  a  recovery  was  likewise  refused.  The  court  said  :  "It  is  not  to 
be  expected,  and  ought  not  to  be  required,  that  a  city  should  keep  its  streets 
at  perfect  level  and  even  surface.  Slight  obstructions,  produced  by  loose 
bricks  in  the  pavement  or  by  the  roots  of  trees,  which  may  displace  the  pave- 
ment, from  the  very  nature  of  things,  can  not  be  prevented,  and  so  there 
can  not  be  perfect  uniformity  of  a  level  surface  where  curbstones  and  cul- 
verts are  neoessary  to  be  constructed  on  the  streets.  In  a  large  city,  with 
many  miles  of  paved  streets,  it  must  often  happen,  from  the  very  nature  of 
the  material  out  of  which  the  pavement  is  constructed,  that  the  bricks,  from 
the  very  wear  and  tear  of  the  use  to  which  they  are  subjected,  will  become 
broken  and  displaced,  so  as  to  cause  the  fall  of  a  person  not  careful  in  walk- 
ing over  them.  Certainly  if  the  obstructions  are  of  such  a  character  as  those 
Indicated,  and  which  would  not  cause  the  fall  of  a  person  exercising  ordinary 
care,  the  city,  in  such  case,  could  not  be  held  liable." 

To  the  same  effect  see  Shallcross  v.  Philadelphia,  187  Penn.,  143;  Indian- 
apolis V.  Cook,  99  Ind.,  10;  Schaefler  v.  Sandusky,  83  Ohio  Statutes,  846, 
31  Amer.  Rep.,  638;  Quinoy  v.  Barjer,  81  111.,  800,  26  Amer.  Rep.,  278; 
Corlett  V.  Leavenworth,  97  Kan.,  673.  We  have  found  no  conflict  of  au- 
thority on  the  subject,  and  under  the  universally-recognized  rule,  which 
seems  to  us  both  just  and  sound,  the  plaintiff  was  not  entitled  to  recover 
and  the  peremptory  instruction  to  find  for  the  defendant  should  have  been 
given  under  the  evidence. 
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jDdgroent  reversed  and  oauae  remanded  for  further  prooeedingB  oodbI stent 
with  this  OpiDlOD. 
Chief  Justice  GufTey  dissents. 
Whole  court  sitting. 


MOORE'S   ADM'R  v.    SLKET,  &c. 

(Filed  June  4,  1909.) 

Wills— Vested  estate  in  remainder— The  testator  devised  a  large  estate,  and 
among  other  bequests  gave  to  his  wife  for  life  fifty  acres  of  land  on  vrhich 
the  dwelling  house  in  which  he  resided  was  located,  with  remainder  to  his 
nephew  and  namesake  upon  certain  conditions.  It  was  stipulated  in  the 
will  that  if  his  wife  should  die  before  his  nephew  arrives  at  the  ape  of  21 
years  his  father  should  act  as  his  guardian,  and  manage  the  same  for  the  best 
Interests  of  the  nephew.  It  was  further  stipulated  that  if  his  nephew  should 
die  before  he  comes  into  possession  of  the  estate,  or  before  he  arivesat21  years 
of  age,  then  same  should  be  sold  at  the  deaih  of  his  wife  if  his  nephew  then 
be  dead.  The  nephew  arrived  at  the  age  of  21  years,  and  died  leaving  an  in- 
fant child  as  his  only  heir  at  law.  Testator's  wife  died  Several  years  there- 
after, and  the  administrator  de  bonis  non  of  the  testator  sold  the  land  and 
the  purchaser  refused  to  complete  the  purchase.  This  appeal  involves  the 
legality  of  said  sale.  Held— That  the  estate  passed  to  the  child  of  the 
nephew  as  a  vested  estate,  and,  the  sale  made  by  the  administrator  de  bonis 
non  passed  no  title  to  the  purchaser.  The  law  favors  the  vesting  of  estates, 
and  as  the  first  clause  vested  the  estate  in  remainder  in  the  nephew,  it  will 
not  be  divested  by  a  subsequent  clause,  the  apparent  intention  of  the  will 
not  requiring  it. 

Lafferty  &  King,  D.  L.  Thornton  and  Hazelrlgg  &  Chenault  for  appel- 
lant. 

Hanson  Peterson,  Field  McLeod  and  J.  M.   Hoge  for  appellees. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

By  the  terms  of  the  will  of  W.  A.  Moore,  which  was  probated  in  the  Wood- 
ford County  Court  in  the  year  1884,  a  large  estate  was.devised  to  his  wife. 
surviving  brothers  and  sisters,  and  the  children  of  those  who  bad  died. 
Among  other  bequests  he  gave  to  his  wife.  Mary  J.  Moore,  fifty  acres  of  land 
on  which  the  dwelling  house  in  which  he  resided  was  located,  with  remainder 
to  his  nephew  and  namesake,  W.  A.  Moore,  Jr.,  upon  certain  oondiiions, 
and  upon  this  appeal  we  are  asked  to  construe  those  sictions  of  the  will  of 
decedent  which  dispose  of  this  fifty  acres  of  land  and  which  are  as  follows: 
*'To  my  faithful  and  beloved  wife,  Mary  J.  Moore,  I  give  fifty  acres  of  the 
farm  on  which  we  now  reside,  to  Include  the  dwelling  and  the  improvements,, 
during  her  natural  life.    •    *    « 

'*A11  the  property  hereby  willed  to  my  wife  is  given  to  her  absolutely  to 
do  with  as  she  pleases  during  her  natural  life,  or  by  will  at  her  death,  bat  te 
be  free  from  the  control  and  debts  of  any  future  husband,  except  the  fifty 
acres,  including  improvements,  which  at  her  death  shall  go  to  my  nephew 
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and  namesAke,  William  A.  Moore,  the  sod  of  my  latenleoe,  Jane  A.  Pollook, 
and  John  I.  Moore.  If  my  wife  shoDld  die  before  laid  William  A.  Moore 
nrrivefl  at  81  yearn  of  a^e,  then  I  desire  that  bis  fatber,  JobD  I.  Moore,  sbal) 
aot  aa  bis  guardian,  and  manage  tbe  same  to  tbe  best  interest  of  his  son^ 
William.    •    •    ♦ 

*'To  Mary  and  Amorioa,  dau^bters  of  my  niece,  Jane  Moore,  I  give  eaob 
tl.OOO,  to  be  beld  and  managed  by  tbeir  father,  J.  H.  Moore,  as  tbeir  guar- 
dian, wbo  sball  let  tbe  interest  on  tbe  same  acoumnlate  and  be  applied  in 
giving  them  a  good  education,  and  in  regard  to  tbe  reversionary  interest 
io  tbe  fifty  acres  of  my  bome  place  willed  to  William  A.  Moore,  the  son 
Jane  A.  Moore,  if  Willie  should  die  before  he  comes  into  possession  of  same, 
or  before  be  arrives  at  21  years  of  age.  then  I  desire  that  tbe  same  be  sold  at 
the  death  of  nogr  wife,  if  Willie  should  then  be  dead,  and  one- half  of  the  pro- 
ceeds be  divided  equally  between  his  two  sisters,  Mary  and  America,  and  the 
other  half  shall  be  divided  into  four  equal  parts  and  distributed  each  part 
pro  rata  among  tbe  then  living  children  of  tbeir  descendants  of  my  sister, 
B.  B.  Hall,  and  my  three  brothers,  John  P.,  James  Mc,  and  S.  M. 
Moore.     •    •    • 

**It  Is  my  great  desire  that  my  nephew,  Willie  A.  Moore,  shall  receive  a 
liberal  collegiate  education,  and  be  brought  up  to  habits  of  industry,  and  I 
hope  bis  father  will  furnish  him  tbe  opportunity  and  means  to  accomplish 
this  much -desired  object.  But  if  bis  father  and  guardian  is  not  a  Me  and 
willlDg  to  do  this,  be  may  encumber  the  reversionary  interest  in  the  fifty 
acres  of  land  he  will  come  into  possession  of  at  my  wife's  death  to  accom- 
plish it.  But  most  of  all  I  desire  that  he  sball  cultivate  high  moral  and 
religious  character.  In  addition  to  tbe  reversionary  interest  in  tbe  fifty 
acres,  I  will  him,  W.  A.  Moore,  $1,000,  to  be  used  by  bis  guardian  in  his  ed- 
ucation." 

W.  A.  Moore,  Jr.,  died  in  January,  1894,  after  he  bad  attained  the  age  of 
91  years,  and  left  surviving  him  as  his  only  child  and  belr  at  law  the  infant, 
Mabel  Clair  Moore,  tbe  issue  of  bis  marriage  to  Willie  Pugh  Miller.  Tho 
widow  of  tbe  testator,  Mary  J.  Moore,  died  in  November,  1901,  and  in  Jan- 
uary, 1906,  the  appellant,  W.  T.  Lafferty,  qualified  as  administrator  de 
bonis  non  with  the  will  annexed  of  the  estate  of  William  A.  Moore,  Sr..  and 
as  such  sold  the  fifty  acres'  of  land  and  improvements  to  W.  £.  Sleet  for  the 
sum  of  $8,800,  one-third  of  which  was  to  be  paid  in  cash  and  balance  in 
two  equal  payments,  due  respectively  in  one  and  two  years  from  the  date  of 
sale,  with  interest  at  6  per  cent,  per  annum  from  date.  The  purchaser,  Sleet, 
refused  to  comply  with  his  contract  of  purchase  upon  the  ground  that  ap- 
pellant bad  no  authority  to  make  the  sale,  and  this  action  was  brought  for 
tbe  purpose  of  enforcing  that  contract.  The  appellee,  Mabel  Clair  Moore,  by 
ber  statutory  guardian,  intervened,  and  by  cross  petition  sought  to  have  the 
above  section  of  the  will  of  W.  A.  Moore,  Sr.,  construed,  and  asked  that  the 
possession  of  tbe  property  be  adjudged  to  her,  and  that  both  Lafferty  and 
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•Sleet  be  bd joined  from  interfering  with  her  title  or  poseeesion  thereto.  The 
judgment  of  the  trial  oonrt  was  that  the  title  and  right  of  poaeeeBion  waa 
in  the  infant,  and  the  administrator  de  bonis  non  has  appealed. 

In  the  first  section  of  the  will,  whioh  refers  to  the  land  in  controversy,  the 
Hfty  acres  of  land  is  devised  by  the  testator  to  his  wife  for  life,  and  at  her 
4eath  to  his  nephew  and  namesake,  W.  A.  Moore.  He  adds:  ''If  my  wife 
should  die  before  said  William  A.  Moore  arrives  at  21  years  of  age,  then  I 
desire  that  his  father,  John  T.  Moore,  shall  act  as  his  guardian,  and  manage 
the  farm  to  the  best  interest  of  his  son  William."  In  another  clause  of  the 
will  the  testator,  in  speaking  of  the  fifty  acres  of  land,  says:  "In  regard  to 
the  reversionary  interest  in  the  fifty  acres  of  my  home  place,  willed  to  W.  A. 
Moore,  the  son  of  Jane  A.  Moore,  if  William  should  die  before  he  comes 
into  possession  of  same,  or  before  he  arrives  at  21  years  of  age,  then  I  desire 
that  the  same  be  sold  at  the  death  of  my  wife,  if  William  should  then  be 
dead."  In  the  first  section  the  testator  provided  that  if  his  wife  died  dar- 
ing the  minority  of  William  the  land  should  be  held  by  his  father  as  his  tea* 
tamentary  guardian  until  his  majority.  .  In  the  second  clause  he  provides  for 
the  contingency  of  William's  dying  during  his  minority,  and  in  that  event, 
whether  it  occurred  before  or  after  the  death  of  his  wife,  he  directed  that 
the  land  should  be  sold  by  his  executor  at  the  death  of  his  wife.  The  law 
favors  the  vesting  of  estate,  and  unless  the  intention  of  the  testator  as  shown 
In  his  will,  fairly  construed,  requires  it,  an  estate  once  given  will  not  be  de- 
tea  ted  by  subsequent  provisions  of  the  same  instrument.  In  this  case  the 
fee  in  remainder  is  clearly  given  by  the  words:  "It  shall  go  to  my  nephew 
«nd  namesake,'*  and  the  only  words  which  can  be  construed  to  take  it  away 
«re  the  words :  *'I  desire  that  in  certain  contingencies  it  shall  be  sold. "  Mr. 
Minor  in  bis  Institutes,  volume  2.  page  888,  in  distinguishing  a  vested  f^m  a 
contingent  remainder,  says :  "  It  is  not  the  uncertainty  of  ever  taking  effect  In 
possession  that  makes  a  remainder  contingent,  or  to  this  extent  every  re- 
mainder is  and  must  be  liable,  since  the  remainderman  may  die  without 
heirs  before  the  distribution  of  the  particular  estate.  The  present  capacity 
to  take  effect  in  possession,  if  the  possession  were  to  become  vacant  before 
the  estate  limited  in  remainder  determines,  universally  distinguishes  a 
vested  from  a  contingent  remainder." 

And  this  distinction  has  been  frequently  recognized  by  this  court.  (Railj 
V.  Milam,  9  Ey.  Law  Rep.,  409;  Forsythe  v.  Lansing's  Executor,  22 Ky.  Law 
Bep.,  1064.  If  we  give  a  fair  and  reasonable  construction  to  the  language 
employed  by  testator  in  all  the  clnuses  of  his  will,  in  which  he  refers  to  this 
fifty  acres  of  land,  we  think  it  was  his  intention  that  his  nephew,  W.  A. 
^oore,  Jr.,  should  take  a  vested  interest  in  remainder  therein,  subject  to 
being  defeated  by  his  death  before  be  arrived  at  21  years  of  age,  and  before 
be  came  into  possesssion  of  the  land.  Courts  in  the  construction  of  wills 
have  long  exercised  the  right  to  give  to  disjunctive  words  a  conjunctive 
meaning  in  cases  in  which  it  Is  necessary  to  do  so  in  order  to  effectuate  the 
manifest  intention  of  the  testator.  (Roper  on  Legacies,  volume  2,  page  290 
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Hawkins  on  Wills.  208;  Redfleld  on  Wills,  volanie  1,  page  466;  Darnell  y. 
Gnine,  1  Ky.  Law  Rep.,  864;  Taylor  y.  Meeder,  S2Ky.  Law  Rep.,  772;  Bently 
T  Meeob.  26  Beayans,  107. )  In  the  latter  cage  the  language  of  the  will  and  the- 
(acts  were  almost  identical  with  those  in  the  oase  at  bar,  and  the  learned 
cbanoellor  said :  *'I  think  this  is  a  oase  where  'or'  should  be  turned  into  'and, ' 
sod  that  it  was  the  intention  of  testator  that  the  gift  to  the  brother  should, 
only  take  effect  in  the  eyent  of  his  son's  dying  in  the  life  of  the  widow  under 

We  think  tfae  interpretation  given  by  the  circuit  judge  to  the  olaueea  of 
the  will  of  testator  conforms  to  the  established  rules  of  construction  and 
the  judgnsent  is,  therefore,  affirmed. 


WORTHINQTON'S  EX'ORS  y.  WARE. 

(Filed  June  4,  1002~Not  to  be  reported.) 

Wills-^This  appeal  inyolyes  the  right  of  appellee  to  recover  a  deyise  giyeik 
to  her  under  the  will  of  the  testator,  provided  her  care  and  attention  to  the 
daogbter  of  testator  until  her  death  should  be  satisfactory,  said  devise  to  b» 
paid  within  one  year  after  the  death  of  said  daughter.  The  daughter- 
died  very  shortly  after  the  death  of  the  testator,  and  appellee  Instituted  this 
action  to  recover  said  devise.  Held  —That  the  conditions  precedent  to  the- 
payment  of  said  devise  haying  been  complied  with,  same  was  recoverable. 

Robt.  H.  Winn  for  appellants. 

Montgomery  &  Leer  and  C.  Suydam  Scott  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

This  case  is  submitted  upon  the  motion  of  appellee  to  affirm  as  a  delay 
ease  and  also  upon  the  merits.  It  appears  from  the  i)etition  that  Henry 
Wortbington  departed  this  life  on  or  before  the  81st  of  October,  1896,  after 
first  making  and  publishing  his  last  will  and  testament,  copy  of  which  is 
filed  with  the  petition.  The  petition  also  shows  the  appointment  and  quali- 
fication of  the  appellants  as  executors  of  said  will.  It  further  appears  that 
Hattie  Wartbington,  one  of  the  testator's  devisees,  died  on  or  before  the  2l6t 
of  November,  1806,  without  issue.  It  is  further  alleged  that  by  the  third 
paragraph  of  a  codicil  to  said  will,  if  the  kind  attention  and  care  thereto- 
fore bestowed  by  plaintiff  upon  said  Mattie  should  be  continued  to  each 
satisfactory  until  the  death  of  said  Mattie,  the  executors  should  pay  the 
plaintiff  from  the  estate  of  said  Mattie  the  sum  of  96,000,  with  interest  from 
the  date  of  the  death  of  said  Mattie;  that  the  sum  had  been  demanded  of 
the  executors  and  no  part  thereof  paid,  except  the  sum  of  1100  paid  on  ac- 
count of  interest,  and  that  the  kind  attention  to  and  care  of  the  said  Mattie 
were  continued  by  the  plaintiff  until  the  death  of  said  Mattie,  and  were  ta 
each  satisfactory.    Plaintiff  prayed  Judgment  for  the  sum  of  96,000,  with  in« 
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tereet  from  November  81,  1896,  DDtll  paid,  subject  to  a  credit  of  the  said 
^100.  The  defendantfl  for  defense  pleaded  in  eabstance  that  the  demand 
^as  not  then  due  and  collectible;  that  the  actios  can  not  be  maintained  for 
eame,  and  that  the  seventh  clause  of  testator's  will  places  the  entire  estate 
in  the  hands  of  the  said  executors,  to  be  held  in  trust  for  a  period  of  ten  years 
from  the  date  of  his  death.  It  is  further  claimed  that  the  fund  bequeathn) 
to  plaintiff  by  said  will  and  codicil  was  to  be  taken  and  drawn  from  the 
residuary  portion  of  said  estate  conveyed  by  the  will,  and  that  same  oonatl- 
tutes  a  portion  of  said  trust  fund,  and  as  such  was  to  beheld  by  the  defend- 
ants  until  the  expiration  of  ten  years. 

The  second  paragraph  statefi  that  the  estate  is  large  and  that  there  were 
various  debts  against  it;  that  defendants  could  not  lawfully  pay  any  of  the 
legacies  provided  for  under  the  will  until  the  debts  had  been  paid,  and  thut 
specific  legacies  remained  unpaid.  In  the  third  paragraph  It  is  alleged  in 
substance  that  the  clauee  providing  for  the  payment  of  said  sum  to  plaintiff 
is  in  conflict  with  the  trust  imposed  by  said  will,  and,  therefore,  null  acd 
void  in  so  far  as  it  requires  the  payment  within  one  year  from  the  death  of 
aaid  Mattle.  The  plaintiff  filed  a  demurrer  to  the  answer,  and  afterwarc^s 
the  defendants  offered  to  file  a  special  demurrer  to  the  jurisdiction  of  tl  e 
court,  and  also  filed  a  general  demurrer  to  the  petition.  The  court  refnsi  d 
to  permit  the  filing  of  the  special  demurrer  of  defendants,  overruled  the 
general  demurrer  and  sustained  the  demurrer  of  plaintiff  to  the  answer. 
Leave  was  given  to  the  defendants  to  plead  further,  which  they  declined  to 
do;  thereupon  the  court  rendered  judgment  in  favor  of  plaintiff  for  tie 
amount  claimed,  for  which  execution  might  issue  in  due  time,  levyable  on 
the  estate  of  baid  testator,  t<i  which  judgment  the  defendants  excepted  and 
prayed  an  appeal  to  the  Court  of  Appeals,  which  was  granted. 

So  much  of  the  third  clause  of  the  first  codicil  to  the  will  in  question  as  is 
necessary  to  be  noticed  reads  as  follows:  "If  my  daughter  Mattie  should 
die  without  issue,  either  before  or  after  the  expiration  of  said  trust,  then  it 
Is  my  will,  and  I  do  hereby  direct,  that  her  interest  in  residue  from  the  estate 
shall  pass  as  follows:  That  after  my  death  my  executor  shall  pay,  or  cauf-e 
to  be  paid,  Miss  Lettie  Ware  the  sum  of  125  per  month  from  the  estate  of 
my  daughter  Mattie  for  her  kind  attention  and  care  of  my  said  daughter 
during  years  of  severe  trouble  and  affliction,  and  if  such  attention  and  oam 
should  be  continued  and  to  each  satisfactory  until  the  death  of  my  said 
daughter,  then  it  is  my  will,  and  I  do  hereby  direct,  that  my  executor  shall 
pay  the  said  Lettie  Ware  from  the  estate  of  my  daughter,  within  twelve 
months  after  her  death,  the  sum  of  $6,000,  with  interest  from  the  date  of  the 
death  of  my  said  daughter."  The  sixth  clause  of  said  codicil  reads:  "That 
by  the  residue  of  my  estate  I  mean  to  include  all  maternal  as  well  as  pater- 
nal interest  of  my  children  in  my  estate  or  that  of  their  deceased  mother." 

It  is  the  contention  of  appellants  that  the  Fayette  Circuit  Court  did  not 
have  jurisdiction  of  this  cause  for  the  reason  that  the  will  was  probated  in 
Kenton  county.    But  this  is  not  a  suit  for  a  settlement  nor  an  aoonnting 
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«r  the  estate  of  the  testator,  and  it  must  be  remembered  that  the  answer  does 
not  prrtend  to  allege  that  the  estate  devised  is  not  ample  to  pay  all  debts 
and  all  legacies.  Considering  the  magnitude  of  the  estate,  amounting  per- 
haps to  two  or  three  hundred  thousand  dollars,  the  plaintiff  would  perhaps 
bare  bc^en  subject  to  just  criticism  if  she  had  attempted  to  iostitute  an  ac- 
tion for  an  entire  settlement  and  accounting  of  the  executors.  They  had 
ample  power  under  the  will  to  collect,  and  were  especially  directed  to  pay 
this  bequest  nt  a  specific  time,  to  wit,  one  year  after  the  death  of  said  Mat- 
tie.  The  will  also  shows  that  quite  a  large  amount  was  devised  to  the  said 
Mattie. 

We  conclude,  therefore,  that  the  court  did  not  err  in  refusing  to  allow  the 
special  demurrer  to  be  filed  for  the  reason  that,  even  if  it  was  offered  in 
time,  it  would  have  been  the  duty  of  the  court  to  overrule  the  same,  hence 
there  was  no  error  in  refusing  to  allow  the  same  to  be  filed. 

We  are  also  of  opinion  that  the  court  properly  overruled  the  defendant's 
demurrer  to  the  petition  and  properly  sustained  the  demurrer  of  the  plaintiff 
to  defendant's  answer.  If  the  answer  had  stated  that  there  was  not  suflS- 
«lent  assets  to  pay  the  debts  and  specific  devises  named  in  the  will,  it  might 
have  been  proper  for  the  court  to  have  declined  to  render  a  judgment  in 
favor  of  plaintiff  until  these  questions  were  all  settled  and  determined. 
Taking  the  entire  will  together,  we  are  clearly  of  the  opinion  that  the 
devise  to  the  plaintiff  was  an  unconditional  direction  to  pay  plaintiff  that 
sum  out  of  the  amount  devised  to  said  Mattie,  and  that,  under  the  terms 
of  the  will,  the  same  became  due  and  payable  within  twelve  months  after 
the  death  of  the  daughter  Mattie.  This  construction  gives  effect  both  to 
the  provisions  of  the  will  as  to  this  payment  and  also  as  to  the  ten  year 
period  <1uring  which  the  executors  were  to  hold  and  manage  the  estate. 
The  various  authorities  referred  to  by  the  apppellant  have  no  application 
to  the  fncts  in  this  case,  hence  we  deem  it  unnecessary  to  review  the  same. 

Perceiving  no  error  to  the  prejudice  of  appellants,  the  judgment  appealed 
from  is  affirmed. 


DeHART  v.    CHESAPEAKE  &  OHIO  RAILWAY  CO. 

(Filed   June  4,  1908— Not  to  be  reported.) 

Railro:«ds— Negligence— Injuries  resulting  from  a  hand  car  Jumping  the 
track— Appellant  was  a  section  hand  and  was  injured  by  a  hand  car  on 
vblcb  ho  was  riding  jumping  the  track.  He  was  riding  on  the  hand  car 
In  obedience  t-o  the  orders  of  the  section  boss  at  the  time  of  the  injury.  The 
iojory  resulted  from  the  wheels  being  badly  worn.  Held— That  appellant 
was  liable  for  damages  as  it  was  the  duty  of  appellee  to  furnish  a  safe  and 
saitable  car  for  the  use  of  the  section  men.  Appellant  was  not  required  to 
n«  vigiLmce  nnd  care  in  inquiring  about  and  testing  the  suitableness  and 
flnfety  of  the  hand  car  furnished  for  his  use,  but  had  the  right  to  depend 
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npoD  blB  employer  diaohargiDK  bis  daty,  but  if  be  knew  of  tbe  unsafe  con- 
dition  of  tbe  oar,  and  Toluntarily  used  it,  be  is  witbout  remedy.  Tbe  oourt 
sbould  bave  submitted  tbe  question  of  liability  to  tbe  jury  instead  of  givin^^ 
a  peremptory  instruotion  to  And  for  defendant. 

Tbeobald  &  Tbeobald  for  appellant. 

Jobn  T.  Sbelby  and  E.  B.  Wilboit  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Burnam. 

Tbe  appellant  brougbt  tbis  suit  to  recover  damages  for  injuries  incurred; 
wbilst  employed  by  appellant  as  section  band  in  consequence  of  a  band  oar- 
baying  jumped  tbe  track  on  wbicb  be  was  riding,  in  obedience  to  tbe  order^ 
of  tbe  section  foreman,  under  wbose  orders  be  was  employed  to  work.  He- 
alleges  in  bis  petition,  and  proves  by  tbe  section  boss,  tbat  be  was  one  of  a. 
gang  of  workmen  tbat  bad  cbarge  of  a  section  of  six  miles  of  appellee's  road 
east  of  Olive  Hill,  in  Carter  county;  tbat  in  obedience  to  tbe  orders  of  the 
section  boss  be  boarded  a  band  car  furnisbed  by  tbe  company  on  tbe  Sd  or 
Marcb,  1899,  for  tbe  purpose  of  going  to  a  point  on  appellee's  road  tbat  needed 
repairing;  tbat  after  tbey  bad  gotten  about  a  mile,  tbe  band  oar  jumped 
tbe  track,  inflicting  tbe  injuries  complained  of;  tbat  tbe  accident  was  due- 
to  tbe  fact  tbat  tbe  band  car  was  so  old  and  worn  tbat  tbe  wbeels  played 
back  and  forward;  tbat  tbey  bad  only  used  tbis  car  about  ten  days,  and 
tbat  tbe  boss  knew  tbat  it  was  unsafe,  and  tbe  appellant  migbt  bave  known 
if  be  bad  examined. 

Under  tbis  state  of  fact  it  was  tbe  duty  of  appellee  to  fumisb  a  safe  and 
suitable  car  for  tbe  use  of  tbe  section  men,  and  if  tbey  knew,  or  by  tbe- 
exercise  of  oidinary  care  and  vigilance  could  bave  known,  tbat  it  was  not- 
a  safe  and  suitable  one  for  tbe  purpose  for  wbicb  it  was  to  be  used,  and  in 
consequence  tbereof  tbe  appellant  was  injured,  be  is  entitled  to  recover.  The- 
appellant  was  not  required  to  use  vigilance  and  care  in  inquiring  about  or 
testing  tbe  suitableness  and  safety  of  tbe  band  car  furnisbed  for  bis  use,  bnt- 
bad  tbe  rigbt  to  depend  upon  bis  employer  discbarging  bis  duty.  But  if  an 
employe  knows  of  tbe  defective  and  unsafe  oondition  of  an  appliance  or 
tool  furnisbed  bim,  and  voluntarily  uses  it,  be  is  tben  witbout  remedy  for 
any  injury  resulting  to  blmself  tberefrom.  (Gogesstutz  v.  Smitb,  84  Ky.» 
888,  and  cases  tbere  cited.) 

Tbere  is  no  proof  in  tbis  case  tbat  appellant  knew  tbat  tbe  band  oar  wa» 
in  an  unsafe  condition  and  dangerous  to  travel  upon,  and  we  are,  there- 
fore, of  tbe  opinion  tbat  tbe  circuit  judge  erred  in  giving  to  tbe  jury  a  per- 
emptory instruction  for  tbe  defendant. 

For  reasons  indicfited  tbe  judgment  Is  reversed  and  cause  remanded  for 
proceedings  consistent  berewitb. 
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CITY  OF    COVINGTON  v.   DISTRICT  OF    HIGHLANDS    OF    CAMP- 
BELL COUNTY. 

(Filed  June  6.  1008. ) 

Taxation  imposed  by  a  taxing  distriot— CoDstitutional  law— ReceiverB— 
Appellee  was  by  ao  act  of  the  legiBlatnre  aqd  amendatory  acta  passed  prior 
to  the  adoption  of  the  present  Constitution  created  a  taxing  district  in 
Campbell  oounty,  exercising  many  of  the  powers  of  a  municipal  corporation. 
A  levy  for  taxes  was  made  upon  the  waterworks  of  the  city  of  Covington,  and 
a  reeeiTor  was  appointed  to  take  charge  of  the  waterworks  and  apply  re- 
osipts  from  same  to  the  payment  of  the  taxes.  On  this  appeal  appellant 
QODtenda  that  under  the  schedule  of  the  Constitution  providing  for  the  repeal 
of  all  loconsistent  laws,  and  under  section  60  prohibiting  the  passage  of 
ipecial  or  local  laws  imposing  taxation,  the  law  creating  this  taxing  district 
was  repealed.  Held— That  such  constitutional  provisions  are  prospective 
and  not  retrospective,  and  the  law  creating  the  taxing  district  is  valid  until 
the  legislature  shall  deem  it  proper  to  repeal  same,  which  it  has  full  power 
to  da  It  would  be  contrary  to  public  policy  to  permit  the  tax  collector  to 
isll  the  waterworks  for  the  taxes,  as  the  service  of  supplying  water  to  the 
inhabiteDts  of  the  city  might  be  materially  affected,  but  the  court  properly 
placed  the  waterworks  in  the  hands  of  a  receiver  until  the  receipts  should 
Mtisfy  the  taxes. 

Ramsey  Washington,  F.  J.  Hanlon  and  Geo.  Washington  for  appellant. 

L.  J.  Crawford  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

By  an  act  of  the  legislature,  approved  February  27,  1867.  and  by  various 
amendatory  acts  thereto,  passed  prior  to  September,  1801,  a  certain  territoiy 
in  Campbell  county  was  incorporated  as  *^the  District  of  Highlands  in 
Campbell  county."  It  was  provided  with  a  constabulary,  justices  of  tie 
peace  and  trustees,  who  were  empowered  to  pass  by-laws  for  its  govern- 
ment; was  authorized  to  establish  and  maintain  graded  schools,  and  to  es- 
tablish and  maintain  roads  within  the  district;  to  condemn  lands  for  these 
purposes,  and  to  levy,  collect  and  appropriate  a  sufficient  revenue  by  tasa- 
tion  to  meet  the  obligations  of  its  government.  Within  the  territory  of  this 
diatriot  is  located  the  waterworks  plant  owned  by  the  city  of  Covirgton. 
The  board  of  trusteea  of  the  district  assessed  taxes  to  the  amount  of  50  cents 
CD  the  hundred  dollars  upon  all  property  in  the  district  subject  to  taxation 
for  the  years  1809,  1000  and  lOOi.  The  acts  creating  the  district  permitted 
that  ratio.  The  assessor  of  the  district,  and  its  board  of  supervisors  provided 
by  the  special  acts  above  referred  to,  assessed  the  waterworks  plant  of  ap- 
pellant for  the  year  1800  at  the  valuation  of  1248,460;  for  the  year  1900  at 
$425,000,  and  for  1001  at  1425,000.  The  city  of  Covington  having  defaulted  in 
the  payment  of  the  taxes  for  the  years  named,  this  suit  was  brought  in  the 
Campbell  Circuit  Court  for  the  appointment  of  a  receiver  of  the  waterworks 
plant,  and  for  the  enforcement  of  appellee's  lien  given  to  it  by  the  statute 
upon  the  property  assessed  and  in  default.  The  circuit  court  granted  the 
n*iief. 

The  city  of  Covington  appealing,  contends  that  the  special  acts  creating 

vol.  24—28 
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the  District  of  Hi^blaDds  were  repealed  upon  the  adoption  of  the  new  Gon- 
fltitntiOD  in  September,  1891;  that  ooneequently  the  levy  of  the  tax  by  Its 
trastees  waa  without  authority  of  law,  and  la  void.  It  is  arfcued  for  appel- 
lant that  the  only  munioipalities  provided  for  by  the  present  Constitution 
are  counties,  cities,  towns  and  school  districts,  and  that  as  no  provision  I0 
made  for  the  incorporation  of  any  other  municipality. that  the  creation  of  such 
would  be  unauthorized  by  law,  and  that  such  as  had  been  created  prior  to  the 
present  Constitution  ceased  to  be,  and  were  without  legal  authority  upon  the 
adoption  of  that  instrument.  The  District  of  Highlands  is  a  suburban  coun- 
try community  upon  the  hills  baclc  of  Newport,  and  is  about  four  miles  Id 
length,  with  an  average  width  of  from  one  to  one  and  one-half  miles. 
Within  it  is  located  the  army  post.  Fort  Thomas;  it  is  traversed  by  two 
macadam  roads  of  extraordinary  width,  and  is  traversed  by  one  street  car 
line.  The  muniuipality  has  provided  sidewalks  for  a  considerable  distance 
along  these  roads;  quite  a  number  of  suburban  residences  are  within  the 
territory,  and  in  the  immediate  vicinity  of  the  fort  are  shops,  places  of 
amusement,  etc.  The  cistrlct  is  not  a  town,  and,  therefore,  could  not  he 
properly  classified  as  such,  as  the  legislature  was  required  by  the  Constitu- 
tion to  do.    (Stephens  v.    Felton.  18  Ky.  Law  Rep.,  948). 

While  it  is  true  that  the  legislature  is  prohibited  by  the  present  Constitu- 
tion from  passing  special  acts  incorporating  any  particular  locality  into  a 
town  or  other  muDlclpality,  it  by  no  means  follows  that  all  the  acts  for 
that  purpose  passed  prior  to  the  adoption  of  the  present  Constitution  were 
repealed  by  that  Instrument.  The  schedule  adopted  with  the  Constitntion 
declares:  "That  all  laws  of  this  Commonwealth  in  force  at  the  time  of  the 
adoption  of  this  Constitution,  not  inconsistent  therewith,  shall  remain  in 
full  forcH  until  altered  or  repealed  by  the  general  assembly,  and  all  rights, 
actions,  prosecutions,  claims  and  contracts  of  the  State,  counties,  Individ 
uals  or  hadies  corporate,  not  inconsistent  therewith,  shall  continue  as 
yalld  as  if  this  Constitution  had  not  been  adopted.  The  provisions  of  all 
laws  which  are  inconsistent  with  this  Constitution  shall  cease  upon  its 
adoption,  except  that  all  laws  which  are  inconsistent  with  such  provisions 
as  require  legislation  to  enforce  them,  shall  remain  in  force  until  snoh 
leglnlatlnn  is  had,  but  not  longer  than  six  years  after  the  adoption  of  this 
Constitution,  unless  sooner  amended  or  repealed  by   the  general  assembly." 

This  schedule  should  be  rend  in  connection  with  section  59  of  the  Con- 
stitution, which  imposes  limitations  upon  the  power  of  the  general  assem- 
bly, prohibiting  it  from  passing  local  or  special  acts  in  any  case  where  a 
general  law  can  be  made  applicable.  In  Pearce  v.  Mason  County,  9(i  Ky., 
833,  the  question  Involved  was  the  validity  of  local  act  of  March,  188^,  to 
provide  free  turnpike  roads  in  Mason  county.  It  was  there  contended  that 
the  local  act  was  no  longer  in  force,  not  upon  any  provision  of  the  Consti- 
tution expressly  repealing  it,  or  upon  legislation  subsequently  had,  if  its 
effect  be  determined  by  the  ordinary  rule  of  statutory  repeal,  but  upon  the 
contention  that  the  policy  of  the  Constitution,  which  demands  a  substitu- 
tion of  general  laws  for  all  local  ones,  is  inconsistent  with  the  act.  There- 
fore, it  was  argued  that  when  a  general  law  on  the  subject  of  free  turnpikes, 
such  as  might  be  found  in  the  fragmentary  and  incomplete  legislative  enaot- 
ments  on  that  subject  since  the  adoption  of  the  Constitntion,  was  adopted. 
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it  must  bA  taken  as  a  full  and  oomplete  ezpressloD  of  legislative  will  on  that 
behalf.  It  was  there  said :  **SootioD  69  prohibits  the  passage  of  looal  or 
«peoial  lr*gi8latlon  regulating  or  authorizing  the  levy  or  oollectlon  of  taxet 
<sab9eatloD  15),  or  authorizing  the  opening,  altering,  maintaining  or  vaoat- 
lug  roads,  highways,  streets,  alleys,  etc.  (Subsection  16. )  These  provisiont 
Jook  altogether  to  future  legislation,  and  manifestly  do  not  affect,  directly 
or  indirectly,  the  laws  already  in  force.  The  existing  special  legislation  on 
the  subjects  named  in  the  various  subsections  of  section  59,  with  respect  to 
which  special  acts  are  now  prohibited,  does  not  stand  repealed  by  the  mere 
force  of  such  prohibition." 

In  Long  and  Wife  v.  City  of  Louisville,  97  Ey..  884,  17  Ky.  Law  Rep.,  SfiS, 
It  was  expressly  declared  that  constitutional  provisions  must  be  construed 
as  prospective  and  not  retrospective,  unless  constrained  to  the  contrary 
-course  by  the  rigor  of  the  phraseology.  The  court  cited  and  quoted  approv« 
ingly  from  Judge  Gooley's  work  on  Taxation,  page  894;  the  same  eminent 
author's  work  on  Constitutional  Limitations,  page  77;  Slack  v.  Maysville, 
•&Q.,  13  B.  Mon..  1  (holding  that  the  provisions  of  the  Constitution  of  1860 
should  have  prospective  and  not  retrospective  operation,  unless  other* 
wise  clearly  indicated);  Beadleston  v.  Sprague,  6  Johns.  Reps.,  101. 
^Chancellor  Kent.  In  0*Mahoney  v.  Bullock,  97  Ky.,  774,  17  Ey, 
Law  Bep.,  523,  it  was  said:  "While  the  framers  of  the  Constitutioa 
evinced  their  hostility,  so  to  speak,  toward  local  and  special  legislation, 
and  authorized  the  passage  only  of  general  laws,  we  do  not  understand  thai 
the  general  rules  of  construction,  by  which  one  act  may  be  construed  to 
repeal  another,  has  in  anywise  been  changed.  Among  these  well  settle^ 
rules  are  these:  That  a  general  statute  will  not,  by  mere  Implicatioo, 
repeal  a  former  one  which  is  special  or  local ;  that,  moreover,  there  must 
be  such  a  repugnancy  between  the  provisions  of  the  acts  that  they  can  not 
stand  together  or  be  cctasistently  reconciled." 

This  language  was  used  with  reference  to  the  controversy  whether  tht 
general  law  on  the  subject  of  turnpikes  repealed  a  local  act  on  that  subjeol 
applicable  to  Fayette  county.  The  looal  statute  was  upheld.  If  it  should 
be  said  that  the  undoubted  hostility  evinced  by  the  Constitutional  Conven* 
tlon  toward  local  or  special  legislation,  and  as  is  embodied  in  the  Consti- 
tution, would  operate  within  and  of  itself  to  repeal  the  local  act  in  question. 
it  would  be  because  only  of  the  supposed  hostility  of  the  convention  on  this 
subjeot  of  special  legislation.  Therefore,  the  argument  would  result,  if  It 
prevailed,  in  our  holding  that  the  adoption,  of  the  present  Constitution 
repeal  every  looal  or  special  act  which  the  legislature  had  in  all  the  yeart 
of  the  history  of  the  Commonwealth  enacted,  and  which  had  not  been  pre- 
viously repealed.  Such  a  sweeping  and  disastrous  result,  unjust  and  inde- 
fensible, could  not  have  been  within  the  contemplation  of  that  body,  and 
tsertalDly  not  within  the  Intent  of  the  voters  who  ratified  the  instrument. 
As  held  in  the  cases  above  cited,  it  merely  declared  that  lo  the  future  no 
such  legislation  should  be  passed.  So  far  as  that  already  enacted  was  con- 
cerned, where  it  was  in  direct  conflict  with  some  provision  of  the  Constitu- 
tion on  the  subject  treated  of  by  the  special  or  local  act,  and  where  no 
further  legislation  was  required  upon  the  subject,  the  special  or  local  act 
atood  thereby  repealed.    Or,  If  the  provisions  of  the  local  act  were  contrary 
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to  some  proYiaion  of  tbe  CoDstitatlon  bearinff  upoo  the  same  subject  nm 
embraced  or  covered  by  the  special  act,  but  wbicfa  coDStltutioual  provision 
required  future  legislation  to  carry  It  Into  effect,  then  the  spt-clal  act  con- 
tinued until  such  time  as  tbe  lofflslature  expressly  repealed  It,  or  In  default 
of  sucb  action  by  the  general  assembly,  then  It  would  stand  repf  aird  at  the- 
end  of  six  years  from  tbe  adoption  of  the  Constitution.  But  to  that  class, 
of  special  or  local  acts,  the  chief  objection,  if  not  the  sole  objection,  to  which 
was  that  they  were  special  or  local  and  not  general  in  their  application,  no* 
■uoh  repeal  was  provided  by  the  Constitution.  The  legislature  may  repea^ 
them,  of  course,  by  a  special  enactment  to  that  end,  but  until  it  does  so* 
they  have  all  the  validity  of  a  law  of  the  Commonwealth,  passed  regularly 
by  its  law-making  body,  and  within  the  limitations  of  the  Constitution  thei^ 
in  effect.    Not  having  been  repealed,  they  must  be  observed. 

We  are  not  prepared  to  say,  however,  that  the  creation  of  taxing  districts, 
■uoh  as  that  provided  for  appellee.  Is  contrary  to  the  spirit,  or  to  any  ex- 
press provision,  of  the  present  Constitution.  That  they  may  not  be  created 
by  tbe  special  act  of  the  legislature  is  not  to  be  doubted,  but  general  pro** 
Vision  for  such  form  of  government  to  be  applied  to  particular  local  Hies,  de^ 
pendent  upon  a  complianae  with  some  general  statute  upon  that  subject  Ib,. 
quite  clearly  permitted.  For  example,  there  may  be  found  In  the  present  Con- 
•tltution  tbe  following  expressions:  Sections  166  to  168  of  the  Constitution 
appear  under  the  title  "Municipalities. "  Section  166  provides  for  the  classic- 
cation  of  "the  cities  and  towns  of  this  Commonwealth."  In  sections  167. 
168,  160,  161,  164  and  166  we  find  these  expressions:  "Any  county,  city,  town, 
taxing  district  or  other  municipality;"  "no  county,  city,  town,  orothir 
municipality;"  and  in  section  161  it  is  also  provided  that  "the  compensn- 
tion  of  any  city,  county,  town  or  municipal  officer  shall  not  be  changed 
after  his  election,"  etc.,  and  in  section  166  "no  person  shall  at  the  8an:e 
time  be  a  State  officer  or  a  deputy  officer  or  member -of  the  general  asfemLly 
and  an  officer  of  any  county,  city,  town,  or  other  municipality  or  an  em- 
ploye thereof . "  Section  179  of  the  Constitution  forbids  the  legislature  to 
authorize  "any  county  or  subdivision  thereof,  city,  town  or  incorporated 
district"  to  become  a  stockholder  in  any  company,  etc.  By  section  180  it  i» 
provided  that  "any  ordinance  and  resolution  passed  by  any  city,  county^ 
town  or  municipal  board  or  local  legislative  body,  levying  a  tax  shall 
specify,"  etc.  In  section  181  it  is  provided  that  "the  general  assembly  shall 
not  impose  taxes  for  the  purposes  of  any  county,  city,  town  or  other  munic- 
ipal corporation."  Bouvier  defines  "municipal  corporation"  to  be  "a  public 
corporation,  created  by  government  for  political  purposes,  and  having 
subordinate  and  local  power  of  legislation;  *  *  *  an  incorp<  ration  of  per- 
sons, inhabitants  of  a  particular  place  or  connected  with  a  particular  dif- 
trict,  enabling  them  to  conduct  its  Iqoal  self  government."  (Glover  on  Mu- 
nicipal Corporations,  page  1.) 

This  court  has  recently  had  before  it  a  number  of  cases  involving  certain 
features  of  special  acts  passed  prior  to  tbe  present  Constitution,  creating 
certain  taxing  districts  in  the  counties  of  Campbell  and  Kenton.  CampVeU 
County  V.  Coramlssionnrs  of  Courthouse  District,  19  Ey.  Law  Rep.,  860; 
Richardson  v.  Boske,  33  Ky.  Law  Rep.,  1200,  and  Campbell  County  v.  New- 
port &  Cincinnati  Bridge  Co.,  &c.,  ?8  Ky.  Law  Rep.,  80o6,  are  this  class  ot 
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•cases.  Id  each  of  these  oases  the  question  was  whether  the  taziofc  district 
in  qnestiOD  was  relieved  of  its  share  of  the  burden  imposed  npon  the  taxable 
property  of  the  whole  connty  because  of  the  provisions  of  the  special  acta 
above  referred  to.  Under  the  section  of  the  Constitution  which  provides 
that  taxes  shall  be  uniform  upon  all  property  subject  to  taxation  within  the 
t'rritorlal  limits  of  the  authority  levying  the  tax,  it  was  held  that  the  specie  1 
«;t8  oreatlDg  Hixlng  districts  were  repealed  by  this  section  of  the  Constitu 
tlon  io  80  far  as  it  exempted  the  taxable  property  within  these  districts  from 
Uxatlon  for  the  expenses  of  government  chargeable  against  the  wbo!e 
•ciiinty.  Id  none  of  these  cases  was  it  held  that  the  local  community  wet 
prohibited  by  anything  in  the  Constitution  from  indulging  additional  gov- 
ernmental  advantages  if  it  saw  proper  to  do  so.  In  the  case  of  Long  and 
Wife  V.  City  of  Louisville,. supra,  it  was  said  of  this  section:  "This section' 
however,  we  apprehend  is  prospective  only,  and  not  retrospective."  In  tha** 
case  an  assessment  of  taxes,  made  under  a  prior  special  statute.  applioabTe 
to  the  olty  of  Louisville  alone,  was  upheld  and  enforced,  although  a  general 
law  had  been  subsequently  passed  in  substitution  for  the  one  under  which 
the  assessment  was  made.  The  suit  involved  the  collection  of  delinquent 
taxes. 

The  qnestion  then  recurs  to  the  right  of  the  taxing  district  to  proceed  to 
^be  oolleotlon  of  those  taxes  by  suit.  It  may  be  stated  as  a  general  propo- 
flitloD  of  law,  generally  recognized,  and  clearly  so  in  this  State,  that  unless 
authority  be  given  to  the  courts  to  entertain  proceedings  for  the  colleotion 
•of  taxes,  they  will  not  take  Jurisdiction  for  that  purpose.  Clark,  Sheriff  v, 
Louisville  Water  Co.,  90  Ky.,  616,  and  Louisville  Water  Co.  v.  Hamilton,  81 
Ky.,  617,  ware  each  suits  involving  the  right  of  the  sheriff  to  levy  upon  the 
property  of  the  water  company,  and  to  sell  it  in  order  to  collect  the  taxes  due 
the  CommoDwealtb  and  county.  Although  there  is  no  statute  forbidding 
a  sale  of  suoh  properties  to  produce  the  money  necessary  to  pay  the  taxes  due 
upon  tbem,  yet  this  court,  in  each  of  the  oases  cited,  declared  that  inasmuch 
as  tliese  water  companies  were  essential  to  the  comfort,  protection  and 
good  health  of  the  olty  they  served,  that  it  would  be  impolitic  to  allow  the 
property  to  be  sold,  thereby  putting  it  out  of  the  power  of  the  company  to 
vender  the  servioe  to  the  citizens  that  it  was  designed  to  do.  This  oourt 
held,  though,  that  the  proper  proceeding  was  to  place  the  property  in  the 
(bands  of  a  receiver  of  the  oourt,  if  the  company  failed  after  reasonable 
demand  to  pay  the  taxes  and  allow  the  receiver  to  collect  its  revenues,  and 
therefrom  to  discharge  the  taxes  due  the  State  and  county.  It  is  true  that 
in  each  of  those  oases  the  sheriff  was  threatening  to  levy  upon  and  to  stll 
the  property  of*  the  water  company,  and  the  suits  were  brought  to  enjoin 
'the  prooeediDgs.  The  oourt  required  the  payment  of  the  taxes  as  a  condition 
to  the  granting  of  the  equitable  relief  in  staying  the  hands  of  the  ofQoer  in 
the  sale.  In  the  case  at  bar  the  oolleoting  offloer  could  not  levy  upon  the 
property  of  appellant  and  sell  it  at  public  outcry,  because  in  both  the  caf>es 
above  cited  we  held  that  suoh  proceeding  was  improper.  Now  to  deny  the 
taxing  district  the  right  to  proceed  in  the  court  for  the  appointment  of  a 
veoelver  to  collect  the  taxes  would  be  to  leave  the  question  of  their  payment 
entirely  within  the  will  of  the  taxpayer.  As  the  court  has  said,  that  the 
proper  proceeding  is  by  the  appointment  of  a  receiver,  after  reasonable  de- 
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mand  for  the  payment  of  taxes  and  a  default,  and  as  a  receiver  can  be  aj>- 
pointed  only  in  a  suit  between  litigants  involving  a  lien  upon,  or  the  rights, 
to  the  possession  of,  the  property  in  question,  it  neoessarily  follows  that  th^ 
taxing  district  is  thus  recognized  as  entitled  to  maintain  its  action  for  th»- 
purpose  of  the  appointment  of  a  receiver  and  for  the  collection  of  the  taxes. 
The  court  will  not  require  the  idle  form  of  the  tax  collector's  levying  upon 
the  water  company's  property,  and  having  it  to  institute  an  injunction  suit, 
io  order  to  reach  the  inevitable  result  outlined  in  the  cases  ab^ve  cited. 

It  follows  that  the  judgment  of  the  circuit  court  must  be  affirmed. 

Whole  court  sitting. 

Chief  Justice  Quffy  dissenting. 
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SAME  V.  ALVEY.  &o. 

SAME  V.  PIRTLB.  AGENT. 

SAME    V.  SMITH,    MANAGER. 

(Filed  June  5,  1902— Not  to  be  reported.) 

Appeals— Dismissal— Clerical  misprision— Appellant  filed  certain  paper» 
or  records,  purporting  to  be  a  transcript  of  proceedings  had  in  the  Jefirersoi> 
Oirouit  Courr,  in  the  above-named  cases  which  were  consolidated  and  heard 
together.  An  agreed  order  was  filed,  to  the  effect  that  four  appeals  from 
the  judgment  of  the  police  court  were  docketed  in  the  circuit  court  in  which 
the  ''Commonwealth"  was  styled  as  plaintiff,  and  that  an  order  apr^arirc^ 
In  the  transcript  filed  in  the  style  of  the  city  of  Louisville  as  plaintiff,  dis> 
missing  an  appeal  from  the  city  court  and  granting  an  appeal  to  the  Court 
of  Appeals,  was  never  entered,  and  that  the  four  cases  In  which  the  Com- 
monwealth was  styled  as  plaintiff  were  dismissed  in  the  oirouit  court,  from 
which  this  appeal  is  prosecuted.  On  motion  to  dismiss  the  apypeals  appel- 
lant insists  that  the  style  of  the  cases  is  a  clerical  misprision.  Held— That 
appellant  has  no  right  to  prosecute  an  appeal  on  behalf  of  the  Common- 
wealth as  the  record  shows.  A  dismissal  is  proper,  but  without  prejudice 
to  another  appeal  if  the  record  is  corrected  below. 

H.  L.  Stone  for  appellant. 

Richards  &  Ronald,  Kobn,  Balrd  &  Spindle,  Geo.  R.  Fearons  and  Fred' 
Forcht,  Jr.,  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 
Opinion  of  the  court  by  Chief  Justice  Guffy.  ^ 

The  appellant  filed  certain  papers  or  records  purporting  to  be  a  tree  script 
of  proceedings  had  in  the  Jefferson  Circuit  Court  in  the  above  named  ca^ea, 
which  it  is  claimed  were  consolidated  and  heard  together.  Some  diapate 
arose  between  appellant  and  appellees  regarding  the  papers  filed  by  appeN 
lant,  thereupon  the  following  agreement  was  entered  into  between  appellant 
and  appellees:  "It  is  hereby  agreed  between  counsel  for  appellant  and  ap- 
pellees that  the  fourlippeals  from  the  judgment  of  the  police  court  were- 
docketed  in  the  Criminal  division  of  the  Jefferson  Cironit  Court  as  followir 

*'No.  98814.    Commonwealth  v.  Henry  Wehmhoff,  &c.    Appeal. 
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"No.  S33I5.    Com  in  on  wealth  v.    Ed  Alvey,  &o.    Appeal. 

"No.  83316.     Commonwealth- V.  J.  S.  Pirtle,  Agent.    Appeal. 

"Xo.  23317.     Commonwealth  v.  Chas.  Smith,  Manager.    Appeal. 

*'It  is  farther  agreed  that  all  orders  entered  in  the  said  Jefferson  Circuit 
Court  were  in  the  cases  styled  as  above;  that  the  order  found  on  pnge  18  of 
tlie  transcript  filed  in  this  court,  purporting  to  have  been  entered  November 
25,  IfiOl,  In  the  Jefferson  Circuit  Court,  in  the  case  of  City  of  LouisTille  v. 
James  S.  Plrtle,  Agent,  dismissing  an  appeal  from  the  city  court  and  grant- 
ing an  appeal  to  the  Court  of  Appeals,  was  never  entered,  but  that  the  rec- 
ords of  said  Jeffeison  Circuit  Court  show  that  on  that  day  the  following  or- 
der was  entered : 

*'No,  23314.     Commonwealth  v.  Henry  Wehmhoff,  &c.  Appeal. 

*'No.  23316.     Commonwealth  v.  Ed  Alvey,  &o.     Appeal. 

"No.  23S16.     Commonwealth  v.  J.  S.  Pirtle,  Agent.     Appeal. 

"No.  23317.     Commonwealth  v.  Chas.  Smith,  Manager.    Appeal. 

'*Tbi8  day  the  court  being  advised,  sustains  the  motion  to  dismiss  the  four' 
above-styled  appeals.  Therefore,  ordered  by  the  court  that  the  four  above- 
ityled  appeals  be,  and  the  same  are,  dismissed.  To  which  the  plaintiff  ob- 
jects and  excepts,  and  prays  an  appeal  to  the  Court  of  Appeals  of  Kentucky, 
which  is  granted.  Ordered,  that  the  plaintiff  have  time  until  and  including 
December  9.  1001.  within  which  to  file  a  bill  of  exceptions  herein.  It  is  fur- 
ther agreed  that  the  last  mentioned  order  is  the  only  one  dismissing  the  ap- 
peals from  the  police  court,  and  the  only  one  granting  an  appeal  to  the  Court 
of  Appeals.  It  is  further  agreed  that  the  orders  of  submission  heretofore  en- 
tered in  these  cases  may  be  set  aside,  and  that  this  agreement  may  be  now 
filed  and  considered  as  a  part  of  the  transcript  herein,  and  that  the  several 
■ppellees  may  enter  a  motion  to  dismiss  the  appeals  on  the  face  of  the  tran- 
■oript,  and  that  these  cases  may  now  be  submitted  upon  said  motion  to  dis- 
miss, as  well  as  upon  all  other  questions  involved. 

(Signed)    *'H.  L.  STONE,  City  Attorney, 
"For  Appellant. 
"RICHARDS  &  RONALD. 
"KOHN,  BAIRD  &  SPINDLE. 
"For  appellees." 

Pursuant  to  said  agreement  the  order  of  submission  was  set  aside  and  the 
motion  to  dismiss  the  appeals  by  appellees  submitted.  The  contention  of 
appellant  is  that  it  Instituted  in  the  police  court  four  warrants  or  prosecu- 
tions against  these  appellees  for  violation  of  the  city  ordinance,  and  that  the 
police  court  dismissed  said  prosecutions;  that  the  appellant  prosecuted  ap- 
peals to  the  Jefferson  Circuit  Court  therefrom,  and  that  the  circuit  clerk 
docketed  the  cases  as  stated  in  the  agreement  heretofore  copied,  but  that  it 
was  a  clerical  error  of  the  circuit  clerk,  and  that  it  ought  to  be  allowed  to 
prosecute  these  appeals  from  the  judgment  rendered  in  the  circuit  court.  It 
Is  contended  for  appellees  that  the  only  judgment  of  the  Jefferson  Circuit 
Court  appearing  in  this  record,  as  now  amended  by  the  agreement  aforeFaid, 
was  rendered  in  prosecutions  in  the  name  of  the  Commonwealth  against 
the  aforesaid  appellees,  and  that  this  court  can  not  now  consider  any  other 
noord  or  paper  filed,  or  offered  to  be  filed,  in  support  of  appellant's  right  to 
proieoute  the  appeal  now  under  consideration.   It  would  hardly  be  contended 
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that  the  city  of  Louisrille  oonld  proBeoQte  an  appeal  from  a  jadgment 
rendered  In  the  ease  of  the  Commonwealth  aicslnst  any  person.  The  judg- 
ment rendered,  and  whioh  appellant  eeekB  to  reverse,  was  rendered  In  prose- 
oations  in  the  name  of  the  Commonwealth  against  these  appellees,  and  we 
are  not  authorized  to  look  further  than  the  judgment  appealed  from  in  order 
t)  determine  the  right  of  appellant  to  prosecute  an. appeal  therefrom. 

If  A  had  a  suit  against  B  in  the  police  court  and  the  same  was  dismissed, 
ao'l  A  prosecuted  an  appeal  to  the  circuit  court,  and  the  circuit  court 
rendered  a  judgment  in  favor  of  D  againt  B,  it  would  hardly  he  contended 
tbfit  A  could  procure  a  copy  of  that  judgment  and  prosecute  an  appeal 
from  it  to  this  court.  It  seems  to  us  that  the  case  at  bar  is  similar  to  the 
case  stated.  It  is  true  that  papers  were  filed  in  this  case  by  appellant  tending 
to  (Show  that  it  had  prosecutions  in  the  city  court  of  Louisville,  and  also  ap- 
pealed to  the  circuit  court  from  the  judgment  of  the  police  court,  but  so  far 
as  the  agreed  record  is  concerned  no  final  order  has  been  made  in  the  appeals 
prosecuted  by  the  city  as  aforesaid.  In  short,  it  appears  that  the  appellant 
Is  seeking  to  obtain  a  reversal  of  a  judgment  rendered  in  a  case  to  which 
it  was  not  a  party,  and  there  is  nothing  in  the  judgment  tending  to  show 
thit  it  had  any  interest  whatever  in  the  prosecution.  It  results,  therefore, 
th  it  the  motion  to  dismiss  this  appeal  must  be  sustained,  and  the  appeal  is 
dismissed.  If  a  clerical  misprision  in  regard  to  the  prosecutions  of  the  ap- 
pellant against  appellees  has  occurred  in  the  circuit  conit,  the  appellant  haa 
a  right  to  have  such  misprisions  corrected  upon  proper  proceedings,  and  the 
di  ^missal  of  this  appeal  in  nowise  affects  that  right. 

There  is  nothing  in  this  judgment  or  the  record  as  now  before  us  for  con- 
si' leratioo  which  would  preclude  the  appellant  from  obtaining  a  trial  of  the 
appeals  which  it  took  from  the  police  court  to  the  circuit  court,  and  we 
expressly  hold  that  this  judgment  of  dismissal  is  no  bar  to  the  right  of  ap- 
p  'llant  to  have  a  trial  of  the  appeals  prosecuted  by  it  as  aforesaid,  or  from 
obtaining  a  correction  of  the  records  of  the  Jefferson  Circuit  Court,  if  it  is 
otherwise  entitled  to  such  correction. 

Whole  court  sitting. 

Judges  Hobson,  Burnam  and  O'Rear  dissenting. 

Judge  Hobson  delivered  the  following  dissenting  opinion  June  7,  1903 : 
To  understand  correctly  the  question   involved  in  this  case  it  will  be 
necessary  to  state  in  detail  the  facts  shown  by  the  record.    The  proceeding 
WJis  instituted  by  the  following  warrant  issued  from  the  police  court: 

"THE  COMMONWEALTH  OF   KENTUCKY. 

**  To  the  Bailiff  of  the  Police  Court  of  Louisville,  greeting : 

'*Wd  oommand  you  to  summon  Henry  Wehmhofl,  Chas.  E.  Jeffers,  Dave 
Cahn,  Geo.  Balllnger,  Walter  Metcalf,  Ed  Shelly,  Geo.  Bailey,  Harry  Petty, 
.  MoDurett,  Andy  Kremer,  James  Fltzhugh,  Chas.  Morgan,  Wm.  West, 
Wm.  Teller,  Jake  False,  Fred  Fredenbelmer,  if  they  be  found  within  said 
city,  to  appear  before  the  judge  of  the  police  court  of  Louisville,  at  the 
courthouse  thereof,  hi  said  city,  on  the  6tb  day  of  April,  1901.  at  8:80  p. 
m.,  to  answer  the  city  of  Louisville,  and  to  show  cause,  if  they  can.  why  they 
shall  not  be  fined  for  violating  ordinance  to  prevent  the  operation  of  pool 
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rooms  In  the  city  of  LonlBYllle,  contrary  to  an  ordinance  of  the  general 
connon  of  said  city,  and  have  tlien  and  there  this  writ. 
*'W]tne8B,  Alf.  Y,  Oldham,  clerk  of  said  court,  at  the  conrthouae  aforesaid, 

4his  7th  day  of  March,  1901,  and  in  the year  of  the  Commonwealth. 

**A.  V.  OLDHAM,  C.  P.  C.  L," 

The  case  was  docketed  in  the  police  court  and  being  submitted,  it  was  dis- 
missed by  the  police  judge  in  a  written  opinion,  in  which  he  held  that  the 
^ordinanoe  under  which  the  prosecution  was  instituted  wae  unconstitutional. 
From  this  judgment  the  city  prayed  an  appeal  to  the  circuit  court  under 
section  2932,  Kentucky  Statutes,  regulating  appeals  from  the  police  court: 
'^'Appeals  shall  be  from  the  decisions  of  said  court  to  the  circuit  court  in 
all  cases  where  the  amount  of  the  fine  imposed  is  as  much  as  twenty  dollars. 
In  oases  where  a  fine  of  twenty  dollars  or  less  is  Imposed  under  an  ordinance, 
the  legality  of  said  ordinance  may  be  tested  by  the  city  by  an  appeal  to  the 
Jeflerson  Circuit  Court,  or  by  the  defendant  by  a  writ  of  prohibition  to  the 
Jeffemon  Circuit  Court,  and  after  a  decision  has  been  rendered  in  the  circuit 
«oart,  as  proTided  for  in  this  section,  either  the  city  or  the  accused  may  ap- 
peal to  the  Court  of  Appeals  as  other  cases  in  the  circuit  court  are  appealed." 

The  city  executed  an  appeal  bond  in  due  form,  and  the  following  summons 
was  issued : 

•'THE  COMMMONWEALTH  OF  KENTUCKY. 

*'To  the  Sheriff  of  Jeflerson  county,  greeting : 

"We  command  you  to  summon  Henry  Wehmboff,  Chas.  E.  Jeflers,  Dave 
CahD,  Geo.  Ballinger,  Walter  Metcalf,  Geo.  Geottle,  Chas.  Morgan,  Wm. 
West.  Wm.  Teller.  Jake  False,  Fred  Fredenheimer,  Ed  Shelly,  Geo.  Bailey, 
Harry  Petty,  B.  McDevitt,  Andy  Kremer.  James  Fitzhugh,  to  appear  before 
the  judge  of  the  Jeflerson  Circuit  Court  in  twenty  days  from  serTice  hereof, 
to  answer  an  appeal  to  said  court  by  city  of  Louisville  from  a  judgment 

rendered  in  favor  of ,  by  B.  M.  Buckley,   judge  of  police  court  for  said 

city. 

''Witness,  John  H.  Page,  clerk  of  said  oourt,  this  18th  day  of  September, 

1901. 

'•JOHN  H.  PAGE,  Clerk, 

"By  WARWICK  MILLER,  D.  C." 

The  case  was  docketed  in  the  circuit  court,  and  no  objection  being  made  to 
the  form  of  the  proceedings  a  motion  was  entered  to  dismiss  the  case  on  the 
ground  that  the  statute  allowing  the  appeal  was  unconstitutional.  The 
«oart  In  an  elaborate  opinion  sustained  that  motion,  and  dismissed  the  ap- 
peal. The  city  then  appealed  to  this  court,  having  tried  in  vain  in  two 
courts  to  get  a  hearing  on  the  merits  of  the  case,  and  being  denied  a  hearing 
in  the  police  court  on  the  idea  that  the  ordinance  was  unconstitutional,  and 
«lao  denied  a  hearing  even  of  this  question  in  the  circuit  court  on  the  idea 
ihat  the  statute  allowing  the  appeal  was  itself  unconstitutional.  The  case 
has  been  docketed  in  this  court,  and  the  defendants  have  moved  to  dismiss 
the  oaae  because  the  clerk  of  the  circuit  oourt  in  docketing  the  case  in  that 
court  docketed  it  in  the  name  of  the  Commonwealth  of  Kentucky  as  plain- 
tiff. Id  view  of  the  record  that  is  before  us  it  is  evident  that  it  has  been 
lie  same  case  all  the  way  through.    The  bill  of  exceptions  which  was  filed 
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on  the  trial  In  tfae  olrcalt  court  shows  that  tbe  warrant,  tbA  opinion  an^ 
judgment  of  the  police  court,  the  bond  and  tbe  soromonB  above  referred  to 
were  read  on  that  henrin^.  Tbe  bill  also  contains  tbe  opinion  rendered  by 
tbe  circuit  judge,  in  wbicb  be  dismissed  tbe  appeal  on  tbe  sole  ground  tfaa^ 
tbe  statute  is  unconstitutional.  Tbe  opinion  shows  that  no  other  quesiion 
was  considered  by  hini  or  made  in  that  ooart.  It  opens  with  these  worda : 
"These  proceedings  were  instituted  in  tbe  police  court  of  tbe  city  of  Louis- 
ville upon  warrants  against  tbe  defendants,  charging  them  with  tbe  viola- 
tion of  an  ordinance,  entitled  "An  ordinance  to  prevent  tbe  operation  of  pool 
rooms  in  tbe  city  of  Louisville."  Upon  demurrer  to  tbe  warrants  tbe^ 
judge  of  tbe  police  court  held  that  tbe  oidinance  under  which  they  were- 
issued   was  illegal  and  invalid,  and  for  this  reason  dismissed  them." 

Tbe  court  then  proceeded  to  discuss  tbe  constitutionality  of  section  892S, 
Kentucky  Statutes,  above  quoted,  and  in  conclusion  said:  "For  these- 
reasons  I  am  constrained  to  bold  that  tbe  only  appeal  which  can  be  t«kei> 
from  the  judgment  of  a  city  or  police  court  to  tbe  Jefferson  Circuit  Court 
is  contained  in  sections  362  and  863  of  tbe  Criminal  Code  of  Practice,  and 
that  tbe  appeals  herein  Involved,  not  being  supported  by  those  provislona, 
must  be  dismissed;  that  section  2922  of  tbe  Kentucky  Statutes,  in  so  far  a» 
it  is  variant  from  sections  862  and  868  of  tbe  Code  of  Practice,  is  unconsti- 
tutional and  void.  The  principle  enunciated  in  the  cases  of  Piper  v.  Gunther^ 
96  Ky.,  115;  City  of  Louisville  v.  Kunta,  20  Ky.  I^w  Rep.,  806;  Gorley  v. 
City  of  Louisville,  20  Ky.  Law  Rep.,  602,  fully  sustains  this  view  Where- 
fore, the  motion  to  dismiss  upon  tbe  face  of  tbe  papers  is  sustained." 

After  setting  out  the  proceedings  bad  in  tbe  actions  and  tbe  opinion  of 
tbe  coart  on  tbe  motion  to  dismiss,  tbe  bill  of  exceptions  concludes  with 
these  words:  "Be  it  further  remembered  that  in  pursuance  of  said  written 
opinion  tbe  court  entered  its  order  In  each  of  these  appeals,  dismissing  tbe 
same,  to  which  action  of  tbe  court  tbe  apppellant  excepted  at  the  time  and. 
still  excepts.      ♦    *    * 

"Thereupon  the  appellant,  city  of  Louisville,  prayed  an  appeal  against 
tbe  appellees  from  said  judgments  of  dismissal  to  tbe  Court  of  Appeals, 
which  appeal  was  granted  by  tbe  court,  and  tbe  appellant  tendered  this,  itft 
bill  of  exceptions,  and  asked  tbe  court  to  sign  and  seal  and  sign  the  same. 

"HENRY  S.  BARKER. 
"Judge  of  the  Jefferson  Circuit  Court  Division." 

In  determining  what  case  was  tried  before  the  circuit  court  we  must  look 
not  alone  to  tbe  style  of  tbe  case  as  made  by  tbe  clerk  on  the  docket  of  the 
court,  but  to  the  bill  of  exceptions  signed  by  the  judge  and  tbe  entire 
record  which  was  before  him.  This  record  shows  that  the  oase  which  wa» 
before  tbe  judge  was  commenced  in  the  police  court  by  the  warrant  above 
quoted,  and  being  dismissed  in  the  police  court  on  the  ground  that  tbe 
ordinance  was  invalid,  was  appealed  to  the  circuit  court  by  the  execution  of 
the  bond  and  tbe  issuing  and  serving  of  the  summons  above  referred  to,  and 
that  when  tbe  case  was  placed  on  the  docket  of  the  court  in  tbe  wrting  atyle 
as  plaintiff,  tbe  defendants  did  not  call  the  court's  attention  to  this,  bnt 
treated  it  as  docketed  properly.  To  say  that  the  judgment  in  the  olranit 
court  was  entered  in  a  different  case  is  to  shut  one's  eyes  to  the  facts  stated 
in  the  bill  of  exceptions  on  which  the  appeal  is  taken.    Nothing  is  better 
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nttled  Iban  that  the  bill  of  exception  a  Id  a  case  signed  and  filed  by  the  judge 
may  be  read  in  oonneotion  with  the  Judgment  if  oeoessary  to  correct  the 
Dame  of  the  party  against  or  in  favor  of  whom  it  is  rendered,  or  to  give 
tbe  jodgment  proper  effect  (Dunlapv.  Southerlin,  68  Tez.,  88;  11  Enoy.  of 
Pleading  and  Practice.  934;  Freeman  on  Judgments,  section  46);  and  li> 
view  of  this  mle  and  the  statements  of  this  bill  of  exceptions  it  can  not  be 
maintained  as  stated  in  the  opinion  of  the  court,  '*that  it  appears  that  the 
appellant  is  seeking  to  obtain  a  reversal  of  a  judgment  rendered  in  a  case  to 
which  It  was  not  a  party,  and  there  is  nothing  in  the  judgment  tending  to 
■how  that  it  had  any  interest  whatever  in  the  prosecution,"  for  the  bill  of 
exceptions  shows  clearly  and  unmistalsably  that  it  Is  the  case  instituted  by 
tbe  city  in  tbe  police  court  and  appealed  by  it  to  the  circuit  court.  The  case 
was  docketed  in  the  police  court  in  the  name  of  the  Cifcy  of  Louisville  as 
plaintiff.  It  is  docketed  in  this  court  in  the  name  of  the  city  of  Louisville 
u  appellant.  As  the  statute  allows  the  city  to  appeal  from  a  judgment  of 
the  polioe  court,  it  should  regularly  have  been  docketed  in  tbe  circuit  court 
in  the  name  of  the  city  of  Louisville  as  plaintiff.  The  statute  does  not  px- 
pmsly  direct  the  clerk  in  this  matter,  so  far  as  I  have  been  able  to  And. 
and  I  do  not  see  that  there  was  any  substantial  error  in  this,  as  it  w»s  roa  lly 
a  prosecution.  But  for  this  error  of  the  clerk  in  placing  the  cape  on  tie 
docket  in  tbe  wrong  style,  although  all  parties  recognized  it  as  thn  gnnm 
ease  and  treated  it  as  regularly  on  the  docket,  and  it  was  tried  by  tie  court 
as  the  same  case  that  had  been  tried  in  the  police  court,  it  is  now  ht'lil  tbnt 
DO  appeal  lies  from  the  judgment,  and  the  appeal  in  this  court  must  be  dig- 
missed. 

At  common  law,  when  technicalities  were  most  strictly  enforced,  no  prece- 
dent can  be  found  for  such  a  ruling,  and  it  is  clearly  contrary  to  the  mandate 
of  the  Code,  requiring  all  errors  in  matters  of  form  not  affecting  the  sub- 
stantial rights  of  the  parties  to  be  disregarded  at  every  stage  of  the  proceed- 
log.  Tbe  way  the  thing  happened  is  not  difficult  to  understand.  Thifl  di- 
vision of  the  circuit  court  has  only  jurisdiction  of  criminal  cases.  Thepe 
are  docketed  in  the  name  of  the  Commonwealth  of  Kentucky  as  plaintiff. 
We  know  that  in  courts  having  only  criminal  jurisdiction  it  is  con.mon  to 
use  dockets  with  the  words  printed  on  them  for  the  style  of  each  case,  "The 
Commonwealth  of  Kentucky  v.,"  so  that  all  the  clerk  has  to  do  in  docket- 
ing a  case  is  to  write  the  name  of  the  defendant  after  the  word  '*v. "  This 
he,  no  doubt,  did  in  this  case,  and  thus  it  came  to  be  docketed  in  th/vt  court 
in  the  name  of  the  Commonwealth  of  Kentucky.  If  it  was  an  error  it.  was 
waived,  no  objection  being  made  to  it  in  that  court.  It  misled  nobody. 
The  bill  of  exceptions  showing  that  the  court  tried  this  case,  and  that  all 
parties  understood  what  case  they  were  trying,  the  mere  mistake  of  the  clerk 
in  docketing  the  case  in  the  same  style  as  other  cases  in  that  court  is  im- 
material. 

I,  therefore,  dissent  from  tbe  opinion. 

Judge  Bnrnam  and  Judge  O'Rear  concur. 
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LAYNE,  &o.  V.    FERGUSON. 

(Filed  June  6,  1902— Not  to  be  reported.) 

Action  to  quiet  title— Pleading— In  this  action  the  court  properly  dis- 
missed the  petition  filed  to  quiet  appellants'  title  to  a  boundary  of  land  em- 
braced in  a  patent  from  the  Commonwealth,  as  there  was  no  allegation  that 
plaintiff  was  in  possession.  An  action  to  quiet  title  can  not  be  mtiintained 
unless  plaintiff  is  in  possession  of  the  land  to  which  he  asserts  title. 

•T.  F.  Butler  for  appellants. 

James  Goble  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  action  brought  by  appellants  to  quiet  their  title  to  a  certain 
tract  of  land,  described  in  the  petition  by  reference  to  a  patent  issued  by 
the  Commonwealth.  Appellee  anwsered  and  pleaded  that  he  had  title  to  a 
certain  boundary,  being  the  description  of  another  patented  boundary.  We 
«re  unable  to  determine  from  this  record  whether  the  two  boundaries  conflict 
or  not.  Proof  was  taken  and  the  action  tried,  and  the  court  diflmisaed  the 
petition,  and  hence  this  appeal.  In  our  view  of  the  case  it  is  nnneoesaary, 
•even  if  we  could  do  so  from  this  record,  to  determine  the  question  of  con- 
-flicting  grants,  and  we  refrain  from  a  discussion  of  any  question  argu^  or 
-suppoBed  to  have  been  presented  by  the  pleadings.  The  petition  herein  Is 
Insuffioient  to  support  the  action,  and  this  insufficiency  was  not  remedied 
by  the  answer.  The  petition  pleads  a  legal  title  to  a  tract  of  land,  that  is. 
If  the  description  by  reference  to  a  patent  be  sufficient,  but  does  not  show 
posst>s.sion  in  appellant.  Indeed  the  averment  of  the  petition,  taken  most 
strongly  against  the  pleader,  shows  that  they  are  not  in  the  possession  of 
the  land,  the  title  to  Y^hich  they  seek  to  have  quieted.  Without  possession 
-tkfi  well  as  legal  title  the  action  to  quiet  title  can  not  be  maintained. 
<Whipple  V.  Eariok,  98  Ky.,  121.)  While  no  demurrer  was  interposed  to 
the  petition,  the  infirmity  is  there,  and  was  not  waived  or  corrected  by  the 
answer.    The  petition  should  have  been  held  insuflSclent  and  case  dismissed. 

This  is  the  effect  of  the  judgment  appealed  from,  which  is  affirmed. 


WESTERN  &  SOUTHERN  LIFE  INS.  CO.  v.  GALVIN,  &o. 

(Filed  June  6,  1902— Not  to  be  reported.) 

Lifri  insurance— Parties  to  actions- Beneficiaries— This  action  was  insti- 
tuted by  the  husband  of  R.,  individually  and  as  guardian  of  her  only  child 
and  heir  at  law,  to  recover  the  amount  of  a  policy  of  life  insurance  issued  on 
her  life.  The  only  question  on  this  appeal  is  whether  or  not  plaintiffs  had 
the  right  to  maintain  the  action.  The  policy  does  not  designate  the  benefi- 
•ciary,  but  contains  the  following  clause :  * 'The  production  by  the  company  of 
this  policy  and  of  a  receipt  for  the  sum  paid,  signed  by  any  person  furnish- 
ing proof  satisfactory  to  the  company  that  he  or  she  is  an  executor  or  ad- 
ministiator,  husband  or  wife,  or  relative  by  blood,  or  lawful  beneficiary  of 
the  insured,  shall  be  conclusive  evidence  that  such  sum  has  been  paid  to  and 
received  by  the  person  or  persons  lawfully  entitled  to  the  same."  Held— That 
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aoy  one  of  the  persona  named  in  the  olanse  quoted  is  entitled  to  recover  the 
whole  amoDDt  of  the  policy  by  a  proper  showing  of  the  relationship,  and 
appellants  are  entitled  to  reoover  the  amonnt  of  the  policy. 

Richards  &  Bonald  for  apppellant.  • 

Focoht  &  Field  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  White. 

The  appellant  issued  its  policy  of  insurance  on  the  life  of  Sallie  E.  Galvin^ 
by  which  it  promised  and  agreed  to  pay  within  twenty-four  hours  after- 
proper  proofs  of  death  had  been  presented  the  sum  of  $800.  The  policy  does, 
not  in  express  terms  designate  a  beneficiary  to  whom  the  amount  is  payable,, 
hot  oontaioa  a  clause  as  follows:  '*The  production  by  the  company  of  thia 
policy  and  of  a  receipt  for  the  sum  paid,  signed  by  any  person  furnishing 
proof  satisfactory  to  the  company  that  he  or  she  is  an  executor  or  adminis- 
trator, husband  or  wife,  or  relative  by  blood,  or  lawful  beneficiary  of  the  in- 
sured, shall  be  conclusive  evidence  that  such  sum  has  been  paid  to  and 
receive  by  the  person  or  persons  lawfully  entitled  to  the  same,  and  that  all 
claims  and  demands  upon  said  company  under  this  policy  have  been  fully- 
Bstisfied. 

Proper  proofs  of  dearth  having  been  furnished  and  payment  not  having 
been  made,  this  action  was  brought  by  J.  W.  Galvin,  the  husband  of  Sallie 
£.  Galvin  individually  and  as  guardian  for  Wallace  T.  Galvin.  the  only^ 
child  and  heir  at  law.  The  petition  alleges  all  the  facts  showing  the  con- 
tract, death,  proof  of  death  and  the  relationship  of  the  plaintiffs  to  the  de> 
ceased,  and  then  alleges  that  in  the  application  for  insurance  there  was  a 
beneficiary  named  to  whom  the  sum  due  on  the  policy  should  be  paid,  and 
that  that  designation  was  either  the  husband,  J.  W.  Galvin,  or  the  son, 
Wallaoe  T.  Galvin,  but  that  as  to  which  person  was  so  named  appellees  did 
not  know,  but  that  it  was  one  or  the  other,  and  that  the  application  and 
the  knowledge  of  its  contents  was  in  the  exclusive  possession  of  appellant 
company,  and  a  recovery  was  sought.  Appellant  filed  a  demurrer  to  the 
petition  whioh  was  overruled,  and  failing  to  plead  there  was  a  judgment  by 
confession,  and  hence  this  appeal. 

It  la  Insisted  that  the  application  is  no  part  of  the  policy,  as  a  copy  of  eame 
was  not  returned  with  the  policy,  as  we  held  in  the  cases  of  Society  v.  Pur- 
year's  Adm'r,22  Ky.  Law  Rep.,  960,  and  Bice  v.  Rioe,S8 Ky.  Law  Rep.,  6S6,and 
that  even  if  the  application  designates  a  beneficiary  such  person  could  not  col- 
lect the  policy.  That  no  beneficiary  being  named,  the  sum  is  payable  to  the  per- 
sonal representative  of  deoeased,  and  no  other  person  could  maintain  an  action 
on  the  policy.  That  seems,  from  a  casual  reading  of  the  Rice  case,  to  have  been 
the  holding  In  that  case.*  The  distinction  between  the  Rice  case  and  the  one  at 
bar  is  that  the  contest  there  was  between  the  personal  representative  of  the 
Insured  and  a  person  who  was  in  no  way  related  to  the  Insured,  and  did  not 
come  within  the  description  of  any  of  the  persons  uftmed  in  the  policy  to 
whom  the  sum  might  be  paid,  and  whose  leceipt  would  be  an  acquittance  of 
the  Insurer.  Here  this  action  is  by  the  husband  and  heir  at  law,  both  of 
whom  are  named  in  the  clause  quoted  as  persons  to  whom  the  proceeds  of  the 
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policy  might  be  paid,  and  whose  receipt  would  be  an  aoquittaDoe  and  ntls- 
faction  of  all  liability  on  the  policy. 

Id  the  absence  of  a  named  beneficiary  in  the  policy,  and  still  adhering  to 
the  ruling  that  the  applioaticTD  is  no  part  of  the  policy  unless  a  copy  is  re- 
turned therewith,  we  are  of  opinion  that  any  one  of  the  persons  named  in 
the  clause  quoted  supra  may  recover  on  the  policy  by  a  proper  showing  of 
the  relationship.  As  to  the  ultimate  disposition  of  the  proceeds  of  the  polioj 
after  collection  we  intimate  no  opinion,  but  as  to  the  insurer,  a  judgment 
in  favor  of  the  husband  or  heir  would  bar  a  second  recovery  by  any  other 
person,  because  the  express  terms  of  the  policy  provides  that  a  surrender  of 
the  policy,  receipted  by  the  husband  or  heir  at  law,  will  be  conclusive  evi- 
dence that  payment  has  been  made  to  the  proper  person  entitled. 

There  is  no  error  in  the  judgment  and  the  same  is  aiBrmed,  with  damager. 


COMMONWEALTH  v.  HAIL. 

(Filed  June  10,  1Q02— Not  to  be  reported.) 

Appeals— No  appeal  will  be  considered  by  the  Court  of  Appeals  unlfsa  the 
clerk  of  the  lower  court  certifies  that  the  papers  filed  are  a  record  of  what 
trannpired  in  his  court.  The  appeal  in  this  case  is  dismlsaed  because  the 
record  is  not  certified  by  the  clerk. 

Clifton  J.  Pratt  and  J.  N.  Sharp  for  appellant. 

Denton  &  Robinson  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Ouffy. 

This  is  an  appeal  from  the  Laurel  Circuit  Court  on  what  Is  assumed  to  be 
a  record  from  that  court.  An  indictment  seems  to  be  copied  as  part  of  the 
record  upon  which  the  appeal  is  based.  The  appellee,  however,  has  movefl 
to  dismiss  the  appeal  for  the  reason  that  there  is  no  record  certified  by  the 
clerk  of  the  circuit  court.  In  order  for  an  appeal  to  be  prosecuted  thern 
must  be  a  legal  record  or  transcript  from  the  court  below  filed  in  this  ooart, 
and,  although  there  is  an  indictment  and  demurrer  and  a  judgment  thereon 
printed  and  returned  to  this  court,  and  an  appeal  seems  to  have  been  recog- 
nized by  the  clerk  of  this  court,  yet  the  fact  remains  that  there  is  no  certifi- 
cate from  the  clerk  of  the  Laurel  Circuit  Court  certifying  that  the  paper 
filed  purporting  to  be  a  record  is  a  record  of  what  transpired  in  the  Lanre) 
Circuit  Court. 

It,  therefore,  follows  that  the  motion  of  the  appellee  must  be  sustained 
and  the  appeal  is,  therefore,  dismissed. 


COMMMOXWEALH  v.  WAIT. 
Filed  June  10,  1908-Not  to  be  reported.) 
Clifton  J.  Pratt  and  J.  N.  Sharp  for  appellant. 
Denton  &  Robinson  for  appellee. 
Appeal  from  Laurel  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Ouffy. 

This  case  is  substantially  the  same  as  the  proseoution  Id  the  case  of  the 
nine  appellant  against  Hail,  ante,  446.  The  appellee  upon  the  same  grounds 
noTed  to  dismiss  this  appeal,  and  for  the  reasons  indioated  in  the  case 
against  Hail,  the  motion  is  sustained  and  the  appeal  dismissed. 


BRYANT  V.  COMMONWEALTH. 

(Filed  June  10,  1009--Not  to  be  reported.) 

Criminal  law—Larceny— Evidence— Appellant  was  indicted  for  the  crime 
of  Rrand  larceny,  by  taking  from  the  depot  of  the  L.  &  N.  R.  R.  Co.  goods 
which  were  particularly  described  as  belonging  to  H.  &  Son,  and  which  were 
shipped  to  them  by  the  Power  Grocery  Co.  Having  been  convicted  nnd 
WDtenced  to  imprisonment  in  the  penitentiary  for  eighteen  months,  he  prose- 
cutes this  appeal.  He  insists  that  he  was  entitled  to  u  peremptory  instruc- 
tion of  acquittal  on  the  ground  that  there  was  a  material  variance  in  the 
proof  from  the  allegations  of  the  indictment,  as  the  proof  was  that  the  goods 
were  shipped  by  the  Curry  Grocery  Co.  instead  of  the  Power  Grocery  Co. 
Held— That  said  proof  was  immaterial  as  it  was  not  a  descriptive  aver- 
ment in  the  indictment,  and,  therefore,  not  to  be  proven  as  laid.  The  rail- 
road company  being  a  bailee  of  the  goods,  had  a  special  ownership  in  them, 
and  proof  that  they  were  taken  without  the  consent  of  the  company  was 
sufficient. 

James  Sparks  for  appellant. 

Clifton  J.  Pratt  &  McKenzie   Todd  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  grand  jury  of  Laurel  county  returned  an  indictment  against  the  ap- 
pellant, Thomas  Bryant,  charging  him  with  the  crime  of  grand  larceny 
«ommitt€^d  as  follows:  "The  said  Thomas  Bryant,  on  the  6th  day  of  Feb- 
ruary, 19Q8,  in  the  county  aforesaid,  and  before  the  finding  of  the  indictment 
herein,  did  unlawfully,  willfully  and  feloniously  take,  steal  and  carry  away 
from  the  possession  of  the  L.  &  N.  R.  R.  Co.  (a  corporation  duly  incorpo- 
rated under  the  laws  of  the  Commonwealth  of  Kentucky,  doing  business  of 
a  common  carrier)  one  barrel  of  sugar,  two  cases  of  syrup,  one  box  of  oysters 
and  three  of  groceries  (said  boxes  containing  one  box  of  gum,  three  dozen 
floap,  one  cap,  two  dozen  hang  nails,  one  box  of  slate  pencils,  two  dozen 
fSx9  slates,  two  boxes  of  crayon,  all  of  said  goods  being  of  the  value  of  over 
990,  all  of  said  goods  being  the  personal  property  of  Martha  Hogg  &  Son,  of 
Clay  county,  which  packages  of  goods  were  shipped  by  the  Power  Grocery 
Co.  of  Junction  City  over  the  KnoxviUe  branch  of  the  L.  &  N.  R.  R.  Co., 
and  in  their  depot  at  London,  Ky.,  awaiting  delivery  to  consignees,  the  said 
Bryant  did  unlawfully,  willfully  and  feloniously  take,  steal  and  carry  away 
■aid  goods  with  the  Intention  of  permanently  converting  same  to  his  own 
use  and  benefit,  and  depriving  the  said  Martha  Hogg  &  Son  of  the  use 
and  benefit  of  same." 
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UpoD  the  trial  in  the  oiroDit  court  he  was  coDVioted  and  sentenced  to  Im- 
priflonmeot  in  the  penitentiary  for  eighteen  months,  and  from  that  judgment 
he  has  appealed  to  this  coart.  The  main  ground  relied  on  for  reversal  Is 
that  the  trial  court  permitted  the  Commonwealth  to  prove  that  the  goods 
which  the  defends nb  was  charged  with  having  stolen  were  shipped  hj  tb» 
Gurry  Grocery  Go.  of  Junction  Gity,  when  the  indictment  charges  that  tbey 
were  shipped  by  the  Power  Grocery  Go.  of  Junction  Gity.  It  is  insisted  by 
counsel  that  whilst  it  was  unnecessary  to  have  charged  in  the  indictment  by 
whom  the  goods  were  shipped,  that  having  done  so  the  Commonwealth  oau 
not  vary  the  charge  by  proof.  Appellant  also  claims  that  in  the  absence  of 
testimony  showing  that  he  did  not  have  authority  from  Martha  Hogg  & 
Son  to  take  possession  of  and  sell  the  goods,  that  he  was  entitled  to  a  per- 
emptory instruction  to  find  him  not  guilty.  The  doctrine  is  well  settled 
that  in  criminal  cases  words  which  are  merely  formal  in  their  character 
may  be  treated  as  surplusage  and  rejected,  but  that  a  descriptive  averment 
in  the  indictment  must  be  proven  aa  laid.  (Wharton  American  Criminal 
Law,  Sd  edition,  page  291;  Roscoe's  Criminal  Evidence,  page  101;  Clark  v.. 
Commonwealth,  55  Ky.,  169.) 

The  words  "which  package  of  goods  was  shipped  by  the  Power  Grocery 
Go.  of  Junction  City'*  are  not  descriptive  of  the  articles  which  appellant  is. 
charged  to  have  stolen.  These  articles  are  set  out  with  great  particularity 
Id  the  indictment,  and  the  above  words  are  surplusage  and  immaterial,  and 
were  properly  disregaided. 

It  appears  from  the  testimony  that  in  July.  1901,  the  goods  which  appellant, 
is  charged  to  have  stolen  were  received  at  London,  consigned  to  Marth» 
Hogg  &i  Son,  of  Clay  county,  and  had  remained  in  the  depot  of  the  L.  &  N. 
R.  R.  Co.,  and  in  their  charge,  until  they  were  stolen  in  November.  *'Gooda 
in  the  hands  of  a  bailee  may  ordinarily  be  described  in  the  indictment  aa 
either  the  bailee's  or  bailor's,  at  the  election  of  the  Commonwealth,  that  Is,, 
each  may  be  deemed  the  owner  within  the  law  of  larceny.*'  (Bishop's  New 
Criminal  Law,  volume  3,  page  789. )  No  testimony  was  offered  by  appellant  in 
tbls  case  conducing  to  show  that  he  had  any  authority  from  Martha  Hogg  & 
Son  to  take  the  goods  from  the  depot.  If  such  consent  was  given  it  should 
have  been  taken  advantage  of  by  way  of  defense.  (Section  752,  Bishop's 
New  Criminal  Procedure.)  The  L.  &  N.  R.  R.  Go.  having  control  of  the 
goods  as  bailee,  had  a  special  ownership  therein.  This  being  the  case,  it  was 
only  necessary  to  prove  that  the  larceny  was  committed  without  their  con- 
sent. We  perceive  no  error  prejudicial  to  the  substantial  rights  of  the  ap- 
pellant, and  the  judgment  is  affirmed. 
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[Beportod  hy  Wm.  Cromwell,  Beq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


JOHNSON    V.  HARRIS. 

(Filed  June  4,  1903— Not  to  be  reported.) 

BoiiDdary— iBfltrnctioDB— 111  this  action  by  appellant  to  establish  a  bonnd< 
ary  line  the  oourt  improperly  gave  a  peremptory  Instrnotion  to  find  for 
defendant.  Held— That  the  giving  of  the  peremptory  instrnotion  was  im- 
proper, as  there  was  sufQoient  evidenoe  to  be  submitted  to  the  jnry  for  their 
decision  as  to  the  proper  location  of  said  boundary  line. 

Fenton  Sims  for  apellant. 

R.  A.  Bnrnett  and  Robt.  Crenshaw  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

This  is  a  controversy  over  two  and  five-eighths  acres  of  land  on  a  bluff, 
rarronnded  by  a  river  bottom.  Its  chief  value  seems  to  be  that  it  affords 
protection  to  cattle  in  times  of  high  water.  The  bluff  contains  four  or  fivo 
aeree  and  is  represented  on  the  map  by  the  dark  colored  portion;  the  line 
elaimed  by  appellant  is  indicated  by  the  figures  3,  3,  4  and  that  claimed  by 
appellee  by  the  figures  2,  Q,  7,  8,  9,  10,  4.    The  map  is  as  follows : 
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In  the  deed  under  which  appellant  claims  the  tract  is  described  as  follows: 
'•Also  tract  No.  3  in  Trigg  county,  Kentucky,  on  the  waters  of  Blue  Spring 
creek,  beginning  on  a  white  oak  on  the  bank  of  Little  river  (figure  Ion  plot), 
running  with  said  river  to  the  mouth  of  Blue  Spring  creek,  cornering  on 
an  elm  at  the  end  of  a  bluff  (figure  2  on  plot);  running  thence  with  said 
bluff  to  a  white  oak,  at  the  head  of  the  bluff,  to  the  line  between  W.  T.  Cun- 
ningham and  William  Finley,  cornering  on  a  white  oak,  containing  ten 
acres,  be  the  same  more  or  less." 

Appellant  introduced  proof  before  the  jury  tending  to  show  that  the  line 
2,  8,  4  was  marked  and  had  been  recognized  as  the  line  by  W.  T.  Cunningham 
and  those  claiming  under  him.  At  the  conclusion  of  the  evidence  offered  by 
him  the  court  instructed  the  jury  peremptorily  to  find  for  the  defendant  on 
the  ground  that  the  deed  above  quoted  did  not  call  for  this  line,  and  that 
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«a  plaintiff  showed  no  title  by  possesaion  be  oould  not  recover  land  which 
the  calls  of  bis  deed  did  not  include.  There  is  no  donbt  that  the  beginnirR 
point  called  for  in  the  deed  is  at  the  figure  1  on  the  plot.  This  is  undis- 
puted. The  call  reads:  ''Beginning  on  a  white  oak  on  the  bank  of  Little 
river,  running  with  said  river  to  the  mouth  of  Blue  Spring  creek,  oornering 
on  ao  elm  at  the  end  of  a  bluff."  This  call  takes  us  from  1  to  2  on  the 
plot.  The  point  2  is  identified  as  the  mouth  of  Blue  Spring  creek,  and  at 
the  end  of  a  bluff  and  cornering  on  an  elm.  The  next  call  reads:  "Running 
thence  with  said  bluff  to  a  white  oak  at  the  head  of  the  bluff. "  The  white 
'oak  stands  at  4  and  is  undisputed.  The  question  in  controversy  is,  shall 
the  line  run  over  the  bluff  from  2  to  4  or  around,  with  the  base  line  of  the 
bluff,  with  the  line  marked  6,  7,  8,  9, 10?  The  actual  location  of  a  line  oon- 
troI.«.  and  although  a  deed  calls  for  a  straight  line  between  two  points,  If 
Che  line  is  in  fact  located  and  marked  as  a  crooked  line  the  latter  controls. 
The  rulo  is  in  such  cases  that  it  is  a  question  for  the  Jury  under  all  the 
evidence  to  determine  the  actual  location  of  the  line.  The  proof  offered  by 
the  plaintiff  tended  to  show  that  the  line  was  actually  located  as  claimed  by 
hi  II  and  indicated  on  the  plot  by  the  figures  2,  3,  4,  and  was  sufiScient.ln  the 
absence  of  any  proof  to  the  contrary,  to  sustain  a  verdict  establishing  the 
line  on  this  location.  (Cowan  v.  Fauntleroy,  6  Ky.,  261 :  Buford  v.  Cook, 
*28  Ky.,  587;  TMmmitt  v.  Lashbrook,  82  Ky.,  2.) 

The  next  call  of  the  deed  reads:  "To  the  line  between  W.  T.  Cunningham 
and  William  Finley,  cornering  on  white  oak.  This  takes  us  from  4  to  5. 
There  is  no  dispute  about  this  line,  and  the  accidental  omission  of  the  word 
"thenoe"  between  this  call  and  the  preceding  one  is  immaterial,  as  the  sense 
is  apparent.  The  closing  line  of  the  boundary,  from  5  to  1,  is  not  given  <  r 
called  for  by  the  deed,  but  this  does  not  affect  its  validity,  for  when  we 
reach  the  point  6  we  strike  the  40-acre  tract  conveyed  by  the  same  deed,  hud 
designated  therein  "No.  2,"  and  the  draftsman  simply  undertook  to  give  the 
exterior  lines  of  the  tract,  omitting  entirely  the  line  u-1  as  this  simply  sepa- 
rated tract  No.  2  from  tract  No.  8,  conveyed  by  the  same  deed.  We  are, 
therefore,  of  opinion  that  the  peremptory  instruction  should  not  have  Ixen 
given,  and  that  the  case  should  have  been  left  to  the  jury  on  all  the  evidence 
under  proper  instructions.    (Harris  v.  Johnson,  19  Ky.  Law  Rep.,  1865. ) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  cont  ist 
«i)t  herewith. 


SHUCK,  &c.  V.  CITY  OF  LEBANON. 

(Filed  June  10,  1902— Not  to  be  reported.) 

Municipal  taxation— Pleading—Exemption  from  taxation— Constitutiooal 
i:&w— In  an  action  against  appellant  to  recover  city  taxes  appellant  alleg*  d 
as  a  defense  that  there  were  thirty-two  property  holders  owning  lands  situ- 
ated similarly  to  the  lands  of  appellant,  who  are  excused  from  paying  tiixeF, 
and  that  to  impose  taxes  on  him  is  unjust  and  inequitable.  Held— That 
said  answer  is  insufficient  as  the  alleged  conduct  of  appellee  in  excusing  per- 
sons from  paying  taxes  is  a  nullity  and  prohibited  by  section  170  of  the  Con- 
«titutlon. 

Pinley  Shuck  for  appellants. 

H.  P.  Cooper  for  appellee. 
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Appeal  from  Marion  Gironit  Court. 
OpiDloD  of  the  ooiirt  by  Judge  Burnam. 

Tbis  ia  tbe  secoud  appeal  wblcb  as  been  prosecuted  hf  appellant  from  tbr 
jadffment  of  tbe  trial  court.  Tbe  facts  out  of  wblcb  tbe  llclgation  grew  ar» 
^et  out  in  the  opinion  upon  tbe  former  appeal  (2)1  Ky.  Law  K^p  ,  91B.) 
Upon  tbe  former  appeal  tbe  judgment  of  tbe  lower  court  was  reversed 
for  tbe  reason  tbat  tbe  petition  did  not  sufficiently  state  tbat  tbf  ordinance 
levying  tbe  tax  and  the  assessment  thereunder  was  duly  made,  or  chat  tbe 
tax  bills  for  each  year  bad  been  properly  signed  and  turned  o^er  to  the  city 
collector,  etc.  Upon  tbe  return  of  tbe  case  to  tbe  lower  court  the  defects- 
pointed  out  in  tbe  original  petition  were  corrected  by  amend*  d  petitioo. 
Thereupon  appellant  filed  an  answer  to  tbe  amended  petition,  In  which  it 
was  alleged  that  there  were  thirty-three  persons  living  in  the  corporate 
limits  of  tbe  city  of  Lebanon  owning  real  estate  therein,  amount inf^  In  tbe 
aSffi^ffate  to  five  hundred  acres  and  valued  by  tbe  county  assessor  at  $£5,9?.^ 
which  bad  been  excused  from  taxation  for  tbe  years  1892,  1803,  1&4,  }SS^ 
and  1896  by  tbe  city  council;  tbat  this  property  is  situated  with  refereoce 
to  tbe  city  of  Lebanon  precisely  as  the  land  of  appellant,  sougbt  to  he  taxed 
in  tbis  proceeding,  and  appellant  pleads  tbat  it  would  be  unjust  and  inequit- 
able to  require  him  to  pay  taxes  and  to  excuse  tbe  thirty-two  other  ppisDD» 
who  own  property  similarly  situated.  A  general  demurrer  was  eDstaioed 
to  tbe  answer,  and  judgment  rendered  for  tbe  amount  of  tbe  taxer,  and  to 
reverse  that  judgment  tbe  defendant  appeals. 

Section  170  of  the  Constitution  sets  out  specifically  the  property  which 
shall  be  exempt  from  taxation.  Section  172  provides  tbat  all  property  not 
exempt  from  taxation  by  tbe  Constitution  shall  be  assessed  for  taxation  at 
Its  fair  cash  value.  These  provisions  of  tbe  Constitution  are  mandator;, 
iind  tbe  city  coucil  of  Lebanon  has  no  power  to  remit  or  compromise  taxf^ 
line  to  the  city  of  Lebanon  on  any  property  chargeable  therewith,  and  sncb 
:;ction  on  tbe  part  of  the  city  council  is  a  nullity  and  without  bindinf^ 
force.    (City  of  Louisville  v.  Louisville  Railway  Co..  38 Ky.  Law  Rep.,  SM!'.! 

We  are  of  tbe  opinion  tbat  tbe  trial  court  properly  sustained  a  demnrr^r 
to  the  answer  filed  by  apppellant,  and  tbe  judgment  is  affirmed. 


ROBINSON  V.  WESTERN  UNION  TELEGRAPH  CO. 

(Filed  June  6,  1902— Not  to  be  reported.) 

Telegraph  companies— Damages— Appellant  in  bis  petition  alleges  tbat  be 
Is  a  citizen  of  Louisville  and  was  a  stranger  in  tbe  city  of  Duluta,  Minn., 
and  furnished  some  money  to  bis  companions  after  being  assured  tbat  a 
draft  he  tben  drew  would  be  honored  in  Louisville.  Appellant  paid  for 
tbe  draft  and  telegram  and  tbe  company  instead  of  paying  him  tbe  moneT 
tendered  him  a  check  for  tbe  money.  Appellant  urged  tbe  company  to  |Miy 
bhu  tbe  money,  but  it  failed  to  do  so.  Tbis  action  was  instituted  to  recover 
tbe  $100,  $2.66  the  costs  of  sending  the  message,  and|l,000  damages  to  com- 
pensate him  for  the  mental  anguish  and  suiTerlng  be  endured  by  reason  cf 
defendant's  wrongful  conduct  as  punitive  damages.  He  alleged  that  be  bad 
been  compelled  to  incur  $3  extraordinary  expenses  while  detained  is 
Duluth  on  account  of  appellee's  conduct.     The  lower  court  rendered  a 
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jadgment  Id  apellant's  favor  for  $100, 12.86  and  |8,  and  as  to  the  remaiDder 
of  the  olalm  they  dlsmlsfied  the  petition,  from  which  appellant  prosecntea 
this  appeal.  Held— That  appellant  broke  its  oontract,  which  required  that  it 
«boQld  collect  a  snm  of  money  at  a  distant  city  for,  and  immediately  trans- 
mit it  to,  appellant,  but  be  is  not  entitled  to  recover  anything  for  his  mental 
auRUish  or  annoyance  suffered  because  of  appellee's  breach  of  the  contract. 
The  measure  of  damages  recoverable  is  the  $100  and  6  per  cent,  per  annum 
interest  on  it  from  the  date  of  sending  the  message  till  it  was  tendered  in 
oourt,  also  12.86,  the  cost  of  sending  the  message,  and  |3  actual  expenses  in- 
curred in  Duluth  by  reason  of  the  breach  of  contract. 

Bingham  &  Davies  for  appellant. 

Hichards  Sd  Bonald  and  Geo.  R.  Fearons  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant,  a  citizen  of  Louisville,  was  in  Duluth,  Minn.,  on  August  21, 
1900.  He  says  he  was  an  entire  stranger  there.  Some  friends  were  with 
4ilm,  and  they  had  engaged  to  leave  the  city  that  day.  It  was  on  Saturday. 
Appellant  had  some  money  with  him,  and  was  preparing  to  furnish  it  to 
his  companions  provided  he  could  first  be  assured  that  he  could  receive 
returns  on  a  draft  by  telegraph  that  day.  He  approached  appellee's  agent  at 
Duluth  and  gave  him  the  foregoing  information  and  was  assured  by  the 
«gent  that  if  the  draft  was  honored  in  Louisville,  the  point  on  which  it  was 
being  drawn,  he  could  get  the  money  that  day,  and  if  the  draft  was  made 
then,  that  he  could  return  for  the  money  about  4  o'clock  in  the  afternoon. 
Appellant  claims  that  he  then  delivered  to  his  friends  the  money  he  had 
'With  him  and  they  left  the  city.  He  telegraphed  as  follows,  paying  appel- 
lant for  the  message,  and  the  charge  for  transmitting  the  money: 

^* August  31,  1900. 

"To  Robinson-Hughes  Co.,  Louisville,  Ky. 

"Wire  me  one  hundred.    Waive  identification.    Be  home  last  of  week. 

'*C.  B.  ROBINSON." 

This  message  was  delivered  to  Robinson -Hughes  Co.  at  Louisville  about 
1 :30  p.  m.  on  the  day  on  which  It  was  sent.  They  immediately  complied 
with  the  telegraphic  draft  and  deposited  with  appellee  at  Louisyille,  Ky., 
-the  sum  of  $100  cash  for  payment  by  an  equivalent  sum  in  cash  immediately  to 
appellant  in  the  city  of  Duluth.  Appellant  returned  to  the  Duluth  office  a  few 
minutes  before  the  hour  designated  and  was  Informed  that  the  draft  bad  been 
honored«and  was  tendered  a  check  of  the  Western  Union  Telegraph  Co.  for  $100 
^rawn  upon  one  of  the  banks  at  Duluth.  The  banks  had  closed  for  the  day 
4it  2  o'clock  p.  m.  Appellant  Informed  the  agent  that  be  was  unknown  in 
4he  city  and  that  a  check  was  useless  to  him  because  he  could  not  be  iden- 
tified, and  that  he  wanted  the  money;  that  he  had  engaged  passage  on  a 
ateamer  for  Canada,  and  was  due  to  depart  about  6  o'clock  in  the  evening. 
The  agent  said  he  had  not  that  much  money,  and  declined  to  make  any  other 
payment  than  the  check.  Appellant  importuned  the  agent  to  go  upon  the 
^street  and  have  the  check  cashed  by  some  acquaintance.  The  agent  refused. 
Appellant  told  the  agent  of  his  condition  and  needs;  that  he  wns  on  a  trip 
for  his  health  and  for  pleasure;  that  he  was  moneyless,  far  awny  from  home 
«nd  in  a  strange  city,  and  had  neither  friends  nor  acquiantances  there.   Ap- 
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pellee'a  agent  still  deollDed  to  make  other  tender  than  the  check.  Appellastk^ 
refused  it.  He  brought  this  suit  to  recover  the  1100,  19.86,  the  costs  of: 
sendlDg  the  message,  and  11,000  damages  to  compensate  him  for  the  mental 
anguish  and  suffering  he  endured  by  reason  of  defendant's  wrongful  oon- 
duot;  also  as  punitive  damages.  He  also  alleged  that  he  had  been  required- 
to  expend  $8  as  extraordinary  expenses  incurred  in  Dnluth  while  detained  oi> 
account  of  appellee's  conduct.  The  circuit  court  refused  to  entertain  tfae- 
action  for  any  part  of  appellant's  demand  except  for  the  $100,  99.86  and  13,. 
and  gave  judgment  accordingly.  As  to  the  remainder  of  the  claim  the  peti- 
tion, was  dismissed. 

Appellant  prosecutes  this  appeal,  seeking  a  reversal  upon  the  ground  that 
annoyances,  worry  and  mental  anguish  suffered  by  him  and  caused  by 
appellee's  breach  of  its  contract,  under  such  circumstances  as  detailed,  were- 
elements  of  damage  for  which  he  was  entitled  to  be  compensated.  There- 
w.is  nothing  upon  which  to  base  a  recovery  of  exemplary  damages,  do 
charges  of  malice  or  oppression.  This  court  is  committed  to  the  doctrlne- 
that  a  telegraph  company  is  answerable  in  damages  for  mental  suffering 
caused  by  its  failure  to  deliver  a  social  message,  by  reason  of  which  the- 
sen  ler  or  person  addressed  is  prevented  from  attending  at  the  bedside,  at- 
the  death  or  at  the  funeral  of  a  near  relative.  (Chapman  v.  W.  U.  Tel.  Co.,. 
90  Ky.,  866,  and  subseguent  cases.)  We  have  not  applied  the  doctrine,  how- 
ever, further  than  to  the  class  of  cases  referred  to,  and  then  the  liability  ba» 
been  restricted  to  those  of  the  first  degree  of  relationship.  It  may  be  diffi- 
cult to  distinguish  that  class  of  cases  from  the  one  at  bar  in  point  of  reason^ 
Bjt  it  should  be  borne  in  mind  that  the  general  rule  is,  in  actiocs  for- 
breaoh  of  contract,  damages  for  mental  suffering  occasioned  by  the  breach 
are  not  recoverable.  The  telegraph  cases,  to  the  extent  allowed  at  all,  ap- 
pear  to  constitute  an  exception  to  this  general  lule.  We  say  *'to  the  extent 
that  they  are  allowed  at  all,"  for  all  telegrams  are  not  subject  to  the  rule. 
Telegraphic  messages  of  a  business  nature  should  be,  and  are,  subject  to  the 
law  applicable  to  other  business  transactions.  The  measure  of  recovery  is 
then  regulated  by  the  nature  of  the  transactions  involved,  but  in  every  case 
8  ibject  to  those  cardinal  rules  applicable  to  the  defining  of  the  measure  of  dam- 
ages, to  wit,  that  the  damages  must  be  proximate,  certain  and  the  necessary 
result  of  the  breach.  They  must  not  be  conjectural  nor  speculative.  In  tha 
case  at  bar  the  message  was  solely  concerning  a  business  transaction— in  fact 
was  the  hiring  of  appellee  to  collect  a  sum  of  money  at  a  distant  city  for,  acd 
immediately  transmit  it  to,  the  hirer.  The  telegraph  compauy  undertook  to- 
render  the  service  for  him.  It  failed  to  discharge  its  undertaking.  In  other 
words,  it  broke  its  contract.  Although  it  collected  the  draft,  it  did  not  trans- 
mit the  money  promptly  to  the  person  to  whom  it  had  engaged  to  deliver  if. 
Tnu  contract  sued  on  is  not  different  in  any  material  degree  from  one  where  a. 
bank  accepts  for  collection  for  its  customer  a  draft  on  a  remote  locality,  and 
nf  ter  collecting  it,  fails  to  turn  over  the  money  to  the  person  entitled.  This 
person  may,  and  under  similar  circumstances  doubtless  would,  suffer  the 
same  degree  of  anxiety,  worry,  mental  pain  and  mortification  that  appellant 
did.  Yet  the  only  difference  between  the  contracts,  the  one  sued  on  and 
the  one  imagined,  is  in  the  time  required  to  perform  them.  It  is  probably 
true  that  every  breach  of  contract  occasions  some  mental  disturbance,  vary- 
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Idk  perhaps  more  Id  proportion  to  difference  of  temperment  of  the  persona 
tban  to  the  oironmfitanoeB  of  the  case. 

Atlhough  it  is  said  *' wherever  the  common  law  gives  a  right  or  prohibits 
an  injury,  it  also  gives  a  remedy  by  action"  (8  Bl.  Com.,  1S3),  yet  this  an- 
cient boost  of  our  race  must  be  considered  with  other  well-known,  tried  and 
practical  rales,  among  whioh  is  the  one  recognizing  *'damnnm  absque  in- 
JiuiB.*'  In  defining  what  damages  are  recoverable,  and  why,  Sedgewick  in 
his  work  on  Damages  (volume  1,  page  29)  says:  '*In  all  cases  of  civil  injury 
and  of  breach  of  contract  the  declared  object  of  awarding  damages  is  to  give 
oompensation  for  pecuniary  loss,  that  is,  to  put  the  plaintiff  in  the  same  po- 
sition, ao  far  as  money  can  do  it,  as  he  would  have  been  if  the  contract  had 
been  performed,  or  the  tort  not  committed." 

The  author  is  not  speaking  of  those  cases  where  exemplary  damages  are 
allowed,  nor  does  he  include  breaches  of  contract  of  marriage,  which  seem 
to  be  ahm  an  exception  to  the  rule.  Suppose  this  action  was  permitted,  what 
would  be  the  inquiry?  Manifestly  it  must  turn  upon  these  two  propositions: 
Did  the  plaintiff  in  fact  suffer  mental  anguish?  What  was  its  extent?  To 
do  justice  between  litigants  before  the  courts  must  be  the  law's  effort. 
This  neoessarily  involves  the  inquiry  into  the  truthfulness  of  matters  of 
fact  put  in  issue.  Both  sides  must  have  a  chance.  If  the  plaintiff  says  be- 
cause of  the  defendant's  failure  to  deliver  a  message  directing  his  broker 
to  sell  his  stocks  on  the  then  market,  he  lost  money  because  of  the  subse- 
quent falling  of  the- market,  the  defendant  has  an  opportunity  to  show, 
first,  that  plaintiff  in  fact  then  owned  no  such  stocks;  sucond,  that  the 
market  did  not  fall;  third,  or  if  it  did,  it  immediately,  and  before  plaintiff 
sold,  recovered  and  continued  better;  and  fourth,  the  exact  difference,  that  is, 
damage,  caused  in  plaintiff's  condition  in  any  event.  So  if  the  plaintiff 
sustains  a  physical  injury,  his  accompanying  and  consequent  mental  suffer- 
ing is  less  easily  simulated  or  exaggerated.  In  any  event,  the  nature, 
features,  extent,  etc.,  of  injury,  and  plaintiff's  conduct  then,  are  all  capable 
of  being  proven  or  disproven  by  eje  witnesses.  But  in  the  instance  of  men- 
tal suffering  alone,  no  such  means  of  testing  the  truth  is  available.  We  are 
Invited  to  depart  from  the  conservative  paths  beaten  clear,  whether  or  not 
straight,  by  long  exeprience,  to  enter  the  speculative  field  of  psychology,  in 
allowing  elements  of  damage  heretofore  imknown  to  the  common  law  in 
such  cases.  As  the  common  law  has  never  allowed  it,  and  as  no  statute 
has  been  enacted  permitting  it,  we  must  decline  the  step. 

In  DeVoegler  v.  W.  U.  Tel.  Co..  COS.  W.  (Texas),  1107,  the  plaintiff  alleged 
that  he  was  an  inexperionced  youth  in  Poughkeepsle,  N.  Y.,  among 
strangers,  and  desiring  to  go  to  his  home  in  Sherman,  Texas,  had  requested 
bis  mother  to  send  him  money  immediately;  that  his  mother  had  wired  him 
the  amount,  paying  the  charges  therefor,  but  that  the  defendant  failed  to 
keep  its  contract,  etc.,  by  which  plaintiff  was  occasioned  great  mental 
suffering,  apprehension,  anxiety,  etc.  The  court  denied  the  recovery.  In 
Ricketcs  v.  W.  U.  Tel.  Co.,  30  S.  W.  (Texas),  1106,  the  sender  of  the  money 
order  alleged  that  she  had  paid  defendant  company  $2.30  for  sending  $30  to 
her  son  in  New  York.  The  company  failed  to  deliver  the  money  as  it  had 
agreed  to  do.  The  sender  sued  for  damages  on  account  of  her  mental 
suffering.    Said  the  Chief  Justice  in  denying  the  recovery :    "The  fact  that 
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a  loving  mother.  Id  the  dark  hours  of  midnight,  may  conjure  up  a  tbonaand 
forebodings  of  evil  to  her  distant  boy,  when  he  is  in  no  real  danger,  even 
of  losing  a  single  hour's  repose,  may  furnish  trouble  enough  to  her,  yet  It 
gives  no  solid  basis  for  damages  in  a  praotical  business  transaction.*' 

We  are  of  opinion,  upon  precedent  and  principle,  that  appellant  was  not 
entitled  to  recover  anything  for  his  mental  anguish  or  annoyance  suffered 
because  of  appellee's  breach  of  the  contract.  We  agree  with  the  court  below 
that  there  was  a  breach  of  the  contract.  Appellee  was  bound  to  deliver  to 
appellant  the  money,  not  its  checlc.  We  are  further  of  opinion  that  appel- 
lant was  entitled  to  recover  the  $100  and  6  per  cent,  per  annum  interest  on 
it  from  August  21,  1900,  till  it  was  tendered  in  court;  also  he  was  entitled 
to  recover  the  costs  of  sending  the  message,  $2.86,  and  any  additional  actual 
expenses  incurred  by  him  necessarily  because  of  appellee's  breach  of  the  con- 
tract, alleged  in  this  case  to  be  $8. 

The  judgment  failed  to  give  appellant  all  he  was  entitled  to  and  is  oon* 
flequently  reversed,  and  cause  remanded  for  proceedings  not  inconsistent 
herewith. 

Whole  court  sitting. 


EVENING    POST  CO.  v.    RICHARDSON. 

(Filed  June  6,  1902. ) 

1.  Libel— Qualified  privilege— Criticism  of  public  oflacer— Instructions— 
Appellnot  published  a  criticism  of  the  conduct  of  appellee  as  an  election 
oflSoer,  alleged  to  be  malicious  and  libelous,  to  recover  damages  for  which 
this  action  was  instituted.  The  charges  made  are  actionable  only  so  far  as 
they  imputed  to  plaintiff  corruption  in  the  discharge  of  his  duty  as  an 
election  oflQcer.  In  the  first  parngraph  of  the  answer  appellant  alleged  that 
the  communication  was  sent  to  tbem  by  a  journalist  of  great  experience, 
prudence  and  accuracy;  that  when  the  communication  was  received  and 
published  they  In  good  faith  believed  each  statement  therein  to  be  true,  and 
that  the  communication  was  n  just  and  fair  comment  upon  the  manner  in 
which  plaintiff  had  conducted  the  election  as  judge,  and  that  the  publication 
was  in  regard  to  the  discharge  of  an  official  duty  by  one  occupying  a  public 
office,  aud  interposed  a  plea  of  qualified  privilege.  The  second  paragraph  of 
the  answer  admits  the  publication,  and  avers  that  the  statements  therein 
made  are  true,  and  the  third  is  a  plea  in  mitigation  of  damages.  The  court 
sustained  a  demurrer  to  the  plea  of  qualified  privilege,  and  decided  that  there 
was  no  testimony  on  which  to  base  the  second  paragraph  and  refuFed  to  give 
an  instruction  as  to  mitigating  circumstances,  but  gave  t<o  the  jury  a  per- 
emptory infitrnotlon  to  find  for  the  plaintiff.  The  correctness  of  these  rul- 
ings are  Involved  on  this  appeal.  Held— That  the  court  Improperly  sus- 
tained a  demurrer  to  the  plea  of  qualified  privilege,  as  a  distinction  exists 
between  the  right  to  criticise  the  conduct  of  a  private  citizen  and  the  con> 
duct  of  a  public  official,  as  animadversion  on  the  conduct  of  a  public  officer, 
however  severe,  is  not  libelous,  if  confined  within  the  limits  of  fair  and  rea- 
sonable criticism  and  based  on  facts.  The  question  of  loalice  in  the  publica- 
tion should  be  submitted  to  the  jury,  and  is  to  be  inferred  from  the  falsity 
of  the  publloatioD.  The  plea  of  jugtification  contained  in  the  second  para- 
graph should  have  been  submitted  to  the  jury.  It  is  error  to  refuse  to  sub- 
mit to  the  jury  questions  of  fact  upon  which  an  issue  has  been   formed  if 
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there  ia  any  evldenoe  tending  to  anstaln  a  contrary  oonclnslon.  The  oonrt 
did  not  err  in  refusing  to  give  a  speolal  instruction  calling  the  attention  of 
the  jarj  to  the  speoiflo  facts  relied  on  in  mitigation,  although  proof  of  miti- 
gating ciroDmstances  were  properly  admitted  In  evidence. 

2.  Evidence— The  entire  article  published  was  properly  admitted  in  evi- 
•denoe. 

Helm.  Bmce  &  Helm  for  appellant. 

Robt.  Harding,  W.  J.  Price  and  K.  V.  Puryear  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  is  an  appeal  from  a  judgment  of  the  Boyle  Circuit  Court.  The  suit 
^os  bronght  by  the  appellee,  Vernon  Richardson,  against  the  appellant,  the 
Erenlng  Post  Co.,  to  recover  damages  for  having  falsely  and  maliciously 
published  in  the  Evening  Post,  a  newspaper  owned  and  published  by  the 
appellant,  a  communication  from  Thomas  M*.  Oreen,  which  contained  the 
following  words: 

"It  was  in  the  fourth  precinct  in  Danville  that  the  effulgent,  luminary, 
Vernon  Biohardson,  discovered  that  Taylor's  majority  could  be  reduced 
twenty  four  votes,  by  throwing  out  the  ballots  on  which  the  preference  of 
the  voter  was  indicated  with  the  wrong  end  of  the  stencil,  and  thus  a  small 
'«ontribation  oould  be  made  from  Boyle  to  the  gigantic  fraud  by  which  it 
was  intended  to  steal  the  entire  state  for  Goebel,  and  it  was  his  brilliant 
«cbeme  to  which  the  Goebelite  County  Commissioners,  Baugbman  &  Surber, 
gave  effect.  Had  the  same  nefarious  violation  of  the  law  been  impartially 
perpetrated  all  over  the  county,  Taylor  would  have  carried  it  by  a  good  ma- 
jority, and  Boyle  would  have  a  Republican  representative. 

"A  colored  man  named  Owsley  was  refused  registration  because  he,  while 
elniming  Danville  as  his  home,  where  for  years  he  had  been  a  voter,  had  ob- 
tained temporary  employment  in  Nicholasville  several  months  before  the 
TegistratioD  day.  His  right  to  be  registered  and  vote  was  indubitable,  and 
bis  disfranchisement  was  a  wrong  which  those  who  did  it  thought  could 
be  done  with  impunity.  A  respectable  colored  man,  named  Frank  Wil- 
liams,wbo  had  been  a  voter  in  Danville  for  a  score  of  years,  applied  for  regis- 
tration and  was  registered,  the  Goebelite  clerk  of  the  registration  record- 
ing him  as  Ike  Williams.  He  offered  to  vote  at  No.  4  precinct,  but  this 
Tight  was  denied  him  by  Vernon  Richardson.  He  proved  that  he  was  a 
legal  voter  in  that  precinct:  that  he  applied  for  registration  and  had  been 
registered ;  he  established  his  identity  with  the  man  who  was  registered  as 
Ike  Williams;  he  proved  by  the  Gobelite  clerk,  Tom  Nins,  that  the  error  was 
that  of  the  olerk,  and  not  that  of  the  voter,  but  Richardson  had  been  ap- 
pointed for  a  purpose,  and  was  a  case  whom  circumstances  could  not  alter. 
The  man*0  unquestionable  right  to  vote  was  fraudulently  trampled  upon  by 
Richardson. 

'*A  young  colored  man  named  John  Green,  Jr.,  was  refused  the  right 
to  vote  by  the  same  man  on  the  same  shabby  and  shallow  and  fraudulent 
pretext,  that  the  Goebelite  clerk  had  misspelled  his  given  name.  The  col- 
ored family  of  which  young  Green  was  a  member  had  come  to  Kentucky 
with  his  master  more  than  116  years  ago,  when   it  was  still  a  wilderness. 
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and  bad  helped  to  clear  the  ease  brakes,  to  fell  the  forest  and  to  man  the 
forts.  As  slaves  they  were  industrions,  trustworthy,  faithful  and  obedient. 
His  master,  discerning  capacity  in  this  young  man's  grandfather.  Henry 
Green,  had  him  educated  as  well  as  the  then  existing  environments  ad- 
mitted, and  provided  for  his  emancipation.  Henry  Green  became  a  minister' 
of  the  gospel  and  went  as  a  missionary  to  Liberia,  and  after  creditable  ser- 
vice there  for  some  years,  returning  to  Kentucky,  labored  until  bis  death 
to  lead  the  people  of  his  race  in  the  way  of  righteousness.  The  young  man'» 
father  and  himself  were  both  born  in  freedom,  and  have  lived  in  Danville  all 
their  lives.  I  do  not  know  the  young  man  whose  legal  vote  was  rejected, 
but  I  did  know  his  grandfather,  and  know  his  father,  and  out  of  that 
knowledge  I  now  say  this,  that  if  the  life  of  the  man  who  did  him  this  wronn^ 
had,  prior  to  that  act,  been  cleanly  self -respectful,  as  free  from  blame  as 
were  their  lives,  then  his  conduct  on  that  day  was  most  unaccountably  In- 
consistent with  such  life,  and  the  gross  wrong  he  did  the  young  colored  mai> 
W9S  passed,  but  a  rank  injustice  he  did  to  his  own  character. 

"These  instances  are  but  specimens  of  other  wrongs  that  were  done  by  the 
Goebelites  in  Boyle,  and  iu  almost  every  county  in  the  State.  The  poor 
tools  who  perpetrated  them  would  have  hesitated  long  before  venturing  llk» 
trespass  upon  any  white  man  who,  knowing  his  rights,  had  courage  to  de- 
fend, and  who  possessed  the  ability  und  skill  to  maintain  them.  Sucb 
creatures  will  flaunt  as  gaudy  feathers  in  their  caps  the  successfulaaggrea- 
sions  upon  the  right  of  man,  the  unhappy  conditions  environing  whose  race 
rendered  gentlemen  the  more  scrupulous  in  respecting  those  rights.  These 
men  strut  around  like  so  many  little  cock  sparrows  over  their  magnificent 
triumph  in  trampling  upon  the  weak  and  friendless,  apparently  all  oblivious 
to  the  fact  that  these  wrongs  were  equally  a  trespass  upon  every  white  mazk 
who  voted  as  those  colored  men  voted;  some  of  whom  they  will  never 
attempt  to  bully,  and  all  of  whom  may  in  time  be  aroused  by  sucb  villanies 
to  discharge  the  obligations  that  they  owe  to  the  lowly,  whose  cause  is 
their  own,  and  who  kneel  to  the  same  God,  who  holds  all  men  in  the  hollow 
of  His  hand. 

''It  is  more  than  probable  that  the  fit  tools  of  men,  even  worse  than  them- 
selves.will  be  applauded  by  those  who  set  them  on;  by  men  with  minds  so 
warped  by  partisan  prejudice  and  passion,  minds  so  naturally  and  es.s(>ntia1]7 
mean  and  dishonest  in  all  their  operations,  that  it  is  as  impossible  for  then^ 
to  tell  the  truth,  or  even  see  it,  as  impossible  for  them  to  refrain  from  any 
infamy  by  which  political  opponents  may  be  defrauded  and  robbed,  and  the 
real  will  of  the  people  defeatied,  as  it  would  bo  for  a  muley  cow  to  climb  a 
tree  and  have  a  calf  In  a  crow's  nest.  But  by  every  Kentuokian,  who  loves 
truth  and  honor,  who  values  justice  and  fair  play  among  men,  wherever  h«4 
may  live,  and  under  whatsoever  banner  he  may  array  himself,  such  acts  of 
fraud  or  unblushing  wrong  or  mean  aggression,  as  were  perpetrated  by 
slavish  tools  of  Goebel  in  Boyle  and  all  the  State,  are  now  and  \vi|]  ever 
be  execrated  as  they  deserve  to  be.  In  the  unbiased  judgment  of  every  sucb 
man,  the  mangiest  negro  shooter  in  Danville  worVhouse  was  put  there  for 
offenses  less  grave,  far  less  threatening  to  the  peace  and  good  order  of  so- 
ciety, far  less  demoralizing  to  the  youth  of  the  State,  far  less  dangerous  to 
the  public  weal,  infinitely  less  poinicious  in  every  tendency  and  result  than 
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irere  the  crimes  against  the  elective  f ranch Ise  which  were  perpetrated  at  the^ 
election,  and  are  still  meditated  hy  myrmidons  of  men  who,  having  failed  to 
aseare  the  State,  are  scheming  to  seize  upon  it  by  violence,  and  now  a  selge- 
of  fire  and  blood,  unless  their  demands  are  met  with,  a  surrender  at  once» 
base  and  cringing;  men  who,  seemingly  act  upon  the  belief  that  all  their  own 
friends  are  the  vilest  of  scoundrels  and  all  of  their  opponents  are  the  most  ab- 
ject and  tmckling  cowards.  Events  have  shown  that  they  have  been  slightly 
deceived  In  the  one,  and  rapidly  approaching  results  which  will  assuredly- 
prove,  to  their  confusion,  that  they  are  most  eggregiously  mistaken  in  the> 
other." 

Upon  motion  of  the  defendant  all  that  part  of  the  article  beginning  with 
the  words  "and  it  was  his  brilliant  scheme,"  and  ending  with  the  worda 
"with  imponlty,"  were  stricken  out;  as  were  the  words  beginning  "these> 
Instances  are  but, "  and  ending  with  the  words  "eggregiously  mistaken  in. 
the  other."  To  which  the  plaintiff  excepted.  The  publication  contains. 
many  opprobrious  epithets  which,  however,  are  in  the  main  a  criticism  ot 
the  conduct  of  the  Democratic  party  in  the  election  held  In  November,  1899^ 
for  the  election  of  State  officers  and  members  of  the  legislature.  This  part 
of  the  publication  is  not  libelous,  and  no  action  can  be  maintained  therefor 
by  the  plaintiff.  The  parts  of  the  petition  which  were  stricken  out  belong 
to  this  class,  and  the  circuit  judge  did  not  err  in  sustaining  the  motion  to 
strike  them  out.  The  publication  contains  only  three  specific  (;harg(» 
against  the  plaintiff,  for  which  be  could  maintain  an  action.  They  am^ 
first,  that  the  plaintiff  had  fraudulently  and  corruptly  refused  to  count 
twenty-six  ballots  which  had  been  cast  by  legal  voters;  second,  that  he  had 
fraadulently  refused  to  permit  Frank  Williams,  a  legal  voter,  to  cast  his  vote, 
upon  the  pretext  that  he  was  not  registered;  third,  that  upon  the  same 
(hallow  and  fraudulent  pretext  he  had  denied  John  Green,  Jr..  the  right  to 
vote.  These  charges  are  actionable  only  so  far  as  they  imputed  to  plaintiff 
corruption  in  the  discharge  of  his  duty  as  an  election  officer.  The  defend^ 
ant  answered  In  three  paragraphs.  In  the  first  they  allege  in  substance  that 
the  communication  was  sent  to  them  by  a  journalist  of  great  experience,^ 
prodence  and  accuracy ;  that  when  the  communication  was  received  and 
published  they  in  good  faith  believed  each  statement  therein  made  to  be  true, 
and  that  the  communication  a  fair  and  just  comment  upon  the  manner  iu 
which  plaintiff  had  conducted  the  election  as  judge  at  prrcinct  No.  4  in 
Boyle  county,  and  that  the  publication  was  in  regard  to  the  discharge  of 
an  official  duty  by  one  occupying  a  public  office,  and  interposed  a  plea  of 
qualified  privilege.  The  second  paragraph  of  the  answer  admits  the  pub^ 
llcatlon,  and  avers  that  the  statements  therein  made  are  true.  The  third 
paragraph  of  tlie  answer  set  out  substantially  the  same  facts  relied  on  in. 
the  first  paragraph  in  mitigation  of  any  damages  which  the  jury  mighty 
believe  plaintiff  had  sustained. 

The  trial  court  sustained  a  general  demurrer  to  the  plea  of  qualified  privi- 
lege: decided  that  there  was  no  testimony  on  which  to  base  the  second 
paragraph,  and  instructed  the  jury  that  the  publication  was  libelous,  and 
that  they  should  find  for  plaintiff  in  damages  such  sum  as  they  believed 
from  the  evidence  would  reasonably  and  fairly  compensate  him  for  mental 
humiliation  and  mortification,  an  A  for  injury  to  his  name  and  reputation^ 
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The  court  also  refused  to  glTe  an  instruotioD  as  to  mitigating  oiroumBtaDoes. 

The  trial  rasnlted  in  a  verdict  aod  judgment  Id  favor  of  plaintiff,  which 
we  are  asked  upon  this  appeal  to  reverse.  Appellants  assign  numerous 
^errors  in  their  motion  and  grounds  for  a  new  trial,  but  we  will  consider 
t)nl7  those  which  we  regard  as  important  and  prejudicial. 

The  plea  of  qualified  privilege  relied  on  in  the  first  paragraph  of  the 
answer  does  not  go  to  the  extent  of  justification  for  the  alleged  slander : 
**It  means  nothing  more  than  that  the  occasion  of  making  it  rebuts  the 
prima  facie  inference  of  malice  arising  from  the  publication  of  matter  preju- 
dicial to  the  character  of  the  plaintiff  and  throws  upon  him  the  onus  of 
proving  malice  in  fact,  but  not  of  proving  it  by  extrinsic  evidence  only, 
he  has  still  the  right  to  require  that  the  alleged  libel  itself  shall  be  sub- 
mitted to  the  jury  that  they  may  judge  whether  there  Is  evidence  of  malice 
■on  the  face  of  it. "    (Right  v.  Woodgate,  2  Compton,  Meeson  and  Roscoe,  573.  ) 

The  distinction  between  publication  made  in  good  faith  in  the  dlscharise 
-of  a  moral,  social  or  legal  duty,  and  those  which  involve  the  slander  of  a 
private  person,  has  always  been  conceded  by  both  text-writers  and  the  courtp. 
t Newell  on  Slander  and  Libel,  9d  edition,  pages  889  91  93,  Folkard's  Starkle 
t)n  Slander  and  Libel,  sections  670  and  688;  Odgers  on  Libel  and  Slander, 
page  31;  Tuwnsend  on  Slander  and  Libel,  section  209;  Gagerman  on  Privi- 
leged Communications,  pages  229  and  242.)  In  the  case  of  Minor  v.  Detroit 
Post  and  Tribune,  49  Mich.,  868,  Judge  Cooley,  in  setting  aside  the  judg- 
ment In  favor  of  Minor,  uses  the  following  language:  *'The  defendant  con- 
tends that  to  call  public  attention  to  a  matter  that  so  vitally  concerns  the 
public  l8  a  matter  of  privilege,  and  that  by  the  presumption  of  law  its 
motives  in  doing  so  must  be  deemed  proper  and  not  actuated  by  malice. 
The  trial  judge  denied  this  claim  altogether.  In  doing  so  he  put  the  case 
-on  precisely  the  same  footing  with  publications  which  involve  merely  pri 
vate  gossip  and  scandal.  The  truth  was  allowed  as  a  defense,  if  made  out, 
•and  60  it  would  have  been  if  the  injurious  charge,  which  was  published, 
had  been  one  in  which  the  public  was  not  concerned.  If  there  is  no  differ 
ence  In  moral  quality  between  the  publication  of  mere  personal  abuse  and 
the  discussion  of  matters  of  grave  public  concern,  then  this  judgment  may 
be  right  and  should  be  affirmed.  But  it  is  very  certain,  I  think,  that  no 
declaration  of  this  or  any  other  court  can  convince  the  common  reason  that 
this  distinction  is  not  plain  and  palpable.  Few  wrongs  can  be  greater  than 
the  public  detraction  which  has  only  abuse,  or  profit  from  abuse,  for  its 
t)bject.  Few  duties  can  be  plainer  than  to  challenge  public  attention  to  ofB- 
x:ial  disregard  of  principles  which  protect  public  and  personal  liberty.'' 

And  the  question  has  been  most  ably  and  clearly  discussed  in  the  case  of 
White  V.  Nichols,  &c.,  3  Howard,  231,  U.  S.  S.  C.  Rep.  In  that  case,  after 
a  full  and  careful  review  of  all  the  English  and  American  authorities.  Judge 
Daniel  said:  "First.  That  every  publication,  either  by  writing,  printing 
or  pictures,  which  charges  upon  and  imputes  to  any  person  that  which 
renders  him  liable  to  punishment,  or  which  is  calculated  to  make  him  In- 
tamou.s,  or  odious,  or  ridiculous,  is  prima  facie  a  libel,  and  implies  malioe 
in  the  author  and  publisher  towards  the  person  concerning  whom  saoh 
i  publicatiou  is  made.    Proof  of  malice,  therefore,  in  the  cases  just  described, 

i  «an  never  be  rqulred  of  the  party  complaining   tteyond  the  proof  of  the 
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publlcatloD   Itself,  Justifloation,  excuse,   or  ezteDuatlon,  if  either  osd  be* 
sbown,  iDDBt  proceed  from  the  defendant.    Second.  That  the  description  of 
oases  recognized  as  privileged  commnnications  must  be  understood  as  ex- 
ceptions to  this  rule,  and  as  being  founded  upon  some  apparently  recognized 
obligation  or  motive,  legal,  moral  or  social,  which  may  fairly  be  presumed 
to  have  led  to  the  publication,  and.  therefore,  prima  facie  relieves  it  from 
that  jnst  implication  from  which  the  general  rule  of  law  is  deduced.      The- 
rule  of   evidence  as  to  such  cases  is  accordingly  so  far  changed  as  to  impose- 
it  on  the  plaintiff  to  remove  those  presumptions  flowing  from  the  seeming- 
obligations  and  situations  of  the  parties,  and  to  require  of  him  to  bring- 
home   to  the  defendant  the  existence  of  malice  as  the  true  motive  of  his« 
eonduct.    Beyond  this  extent  no  presumption  can   be  permitted  to  operate, 
muoh  less  be  made  to  sanctify  the  indulgence  of  malice,  however  wicked, 
however  express,  under  the  protection  of  legal  forms,  *    *    *  and  that  proof 
of  express  malice  in  any  written   publication,  petition  or  proceedings,   ad- 
dressed to  such  tribunal,  will  render  that  publication,  petition  or  proceeding- 
libeloDS  Id  its  character  and  actionable,  and  will  subject  the  author  and 
publisher  thereof  to  all  the  consequences  of  libel,  and  we  think  that  in  every 
ease  of  a  proceeding  like  those  just  enumerated,  falsehood  and  the  absence- 
of  probable  cause  will  amount  to  proof  of  malice. ' ' 

Odicers  on  Libel  and  Slander,  page  S8,  says:  "It  is  one  thing  to  comment 
upon  and  criticize,  even  with  severity,  the  proven  acts  of  a  public  man,  and 
quite  another  to  assert  that  he  has  been  guilty  of  particular  acts  of  miscon- 
duct." 

So  far  as  we  are  advised  the  only  case  in  which  this  question  has  been  con-- 
sldered  by  this  court  was  in  the  case  of  Vance  v.  The  Courier  Jou mil,  95. 
Ky..  41.  In  chat  case  a  publication  appeared  in  the  Courier- Journal,  el  nrg- 
iDg  that  Vance  had  violated  his  oath  of  office  as  a  supervisor  of  election  and 
with  Interfering  with  and  bribing  voters.  "The  court  instructed  the  jury- 
to  award  the  plaintiff  damages,  if  they  believed  the  publication  false  and 
was  made  maliciously,  and  that  malice  was  to  be  inferred  or  presumed  from 
the  falsity  of  the  publication,  but  that  if  they  believe  the  statements  con-- 
twined  in  the  publication  were  substantially  true  as  published,  or  were  reason- 
able and  fair  criticisms  of  the  acts  and  conduct  of  the  plaintiff  as  supervisor, 
and  were  made  in  good  faith  and  without  malice,  that  they  should  find  for 
the  defendants;"  and  the  court  held,  in  an  opinion  written  by  Judge  HazeK 
rlgg.  that  these  instructions  were  substantially  correct,  and  that  the  jury 
were  the  judges  of  the  truth  of  the  matter  put  in  issue,  and  were  also  tha 
judges  of  the  reasonableness  of  the  grounds  upon  which  the  newspaper's 
charges  were  liased;  that  animadversions  upon  the  conduct  of  a  public  offi- 
cer, however  severe,  were  not  libelous,  if  confined  within  the  limits  of  fair 
and  reasonable  criticism  and  based  on  facts.  (Sections  8  and  9,  Bill  of  Bights,^ 
Constltotlon.  After  a  careful  reconsideration  of  the  whole  question  the 
court  has  determined  to  adhere  to  the  general  rule  of  law  laid  down  in  this 
oase,  that  the  question  of  malice  in  the  publication  should  be  submitted  to 
the  jury,  and  is  to  be  inferred  from  the  falsity  of  the  publication.  The  cases 
of  Riley  v.  Lees,  88  Ky.,  608;  Courier- Journal  v.  Sallee,  20  Ky.  Law  Rep., 
636;  Louisville  Press  Co.  v.  TennellH,  20  Ky.  Law  Rep.,  1285,  do  not  involve 
the  question  of  privileged  communications  at  all,  but  only  the  liability  fop- 
tbe  publication  of  libelous  matter  about  a  private  individual.    The  lower- 
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x;ourt,  therefore,  erred  Id  sustalnlDi;  a  general  demurrer  to  the  first  para- 
frraph  of  the  aoswer.  And  the  rule  is  well  settled  that  it  is  never  proper 
tor  the  trial  judge  to  refuse  to  submit  questions  of  fact  upon  which  issue 
has  been  formed,  if  there  is  any  evidence  tending  to  sustain  a  contrary  cod- 
t;luslon.  And,  in  our  opinion,  the  plea  of  justification  contained  in  the  second 
paragraph  should  have  been  submitted  to  the  jury.  Whilst  appellant  had  the 
right  under  section  124  of  the  Civil  Code  to  prove  mitigating  circ nm stances , 
we  think  the  court  did  not  err  in  not  giving  a  special  instruction  calling  the 
attention  of  the  jury  to  the  specific  facts  relied  on  in  mitigation.  We  are 
-also  of  the  opinion  that  the  entire  article  was  properly  admitted  as  evidence. 

As  the  probabilities  are  that  similar  conditions  will  not  again  exist,  we  do 
not  pass  upon  the  alleged  error  of  the  trial  court  in  refusing  a  change  of 
Tenue  asked  for  by  appellant.  But  for  i^asons  Indicated  the  judgment  Is 
reversed  and  cause  remanded  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 


COMMERCIAL  UNION  ASSURANCE   CO.  v.  URBANSKY,  &o. 

(Filed  June  A,  1V.U2  ) 

Insurance— Authority  of  agent  to  cancel  policy  without  notice  to  the  in- 
sured—B.,  the  manager  of  appellees,  applied  to  D.,  the  manager  of  appellant, 
and  a  number  of  other  insurance  companies,  for  13,500  insurance  on  a  stock 
of  goods,  and  directed  him  to  take  out  the  policies  in  two  good  companies, 
without  designating  the  companies.  B.  also  stated  that  he  desired  other  in- 
surance. D.  issued  a  policy  for  $2,000  in  appellant  company  and  another 
pulley  for  11,500  in  another  company,  and  afterwards  informed  B.  that  be 
had  the  policies  locked  up  in  his  safe,  and  would  collect  the  premiums  at  the 
end  of  the  month.  On  request  of  appellant,  and  without  the  knowledge  or 
consent  of  appellees,  D.  returned  the  policy  to  appellants  and  cancelled  same, 
and  without  further  directions  from  appellees  issued  a  policy  for  12,000  in 
another  company.  Appellees  knew  nothing  of  the  change  in  the  policies 
until  after  the  goods  were  destroyed  by  fire,  when  they  instituted  this  ac- 
tion to  recover  the  amount  of  the  policy.  In  defense  appellant  urges  that 
the  contract  of  insurance  was  not  completed  as  the  policy  had  not  been 
delivered;  also  that  D.  was  the  agent  of  appellees  in  effecting  the  insurance, 
and  had  the  right  to  cancel  the  policy  without  their  knowledge.  Held — 
That  the  contract  for  insurance  in  appellant  company  was  completed  when 
D.  had  agreed  to  issue  the  policy  and  designated  appellant  as  the  company 
to  be  bound  for  the  insurance,  even  though  no  policy  had  been  issued,  as  a 
verbal  contract  for  insurance  is  valid.  D.  had  no  authoiity  to  cancel  the 
policy  without  notice  to  appellees.  He  was  the  agent  of  appellees  only  so  far 
as  to  designate  the  company;  when  this  was  done  he  then  acted  in  all  mat- 
ters as  the  agent  of  appellant.  Appellees  did  not  undertake  to  collect  the 
insurance  on  the  substituted  policy,  as  it;  was  issued  without  authority  from 
appellees.  The  objection  can  uot,  for  the  same  reason,  be  urged  that  the 
policy  was  invalidated  by  the  issual  of  other  insurance  contrary  to  the 
stipulation  uf  the  policy  issued  by  appellant.  If  said  policy  contained  such 
a  stipulation  it  does  not  affect  appellees,  as  it  was  inserted  contrary  to 
their  direction,  as  D.  was  at  the  time  the  insurance  was  effected  informed 
that  other  insurance  was  desired. 

John  Barret  and  Wm.  B.  Thomas  for  appellant. 
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M.  A.,  D.  A.  &  J.  G.  Sachs  for  appellees. 

Appeal  from  Jefiersoti  Gircnit  Gourt,  Law  and  Equity  divisioo. 

OpinioD  of  the  court  by  Judge  Payuter. 

Mr.  BostoD,  manager  of  the  appellees  at  Gallatin,  Teun.,  applied  to  Mr. 
Itonoell,  agent  for  the  appelluut  and  a  number  of  other  insurance  companies 
at  that  place,  for  f3,500,  of  insurance  on  the  goods  owned  by  the  appellees  at 
tbe  above-named  place.  Donnell  was  instructed  to  place  the  insurance  in 
two  of  tbe  beet  companies;  thereupon  he  wrote  a  policy  of  $3,000  in  the  ap- 
pellant company  and  $1,600  in  another  company.  In  a  few  days  thereafter, 
to-wlt,  Saturday,  July  15,  1899,  Donnell  came  to  the  appellees*  store  to 
solicit  more  insuranoe.  Appellees'  agent  asked  him  for  the  two  policies, 
and  expressed  a  desire  to  pay  the  amount  of  the  premiums,  which  was  $66. 
Donnell  told  bim  that  the  policies  were  locked  up  in  bank,  and  that  he  could 
not  then  get  them.  The  appellees'  agent  told  him  to  bring  his  policies 
Monday,  and  get  the  amount  due  for  premiums.  Donnell  said  that  it  was 
VDoeoessary  to  do  that;  that  he  could  wait  until  the  first  of  the  month,  as 
he  then  made  bis  collections.  On  Sunday  morning  Donnell  received  a  letter 
from  tbe  appellaiSt,  advising  blm  of  its  desire  to  have  the  policy  which  he 
had  issued  returned  to  it  for  cancellation,  and  in  compliance  with  that 
truest  he  mailed  the  policy  to  the  appellant.  On  the  same  morning 
Donnell  issued  a  policy  in  the  Norwich  Union  Insurance  Go.,  antedating 
it  Saturday,  July  16,  1899.  On  that  night  a  fire  occurred  in  the  block  in 
which  the  appellees'  goods  were  situated,  wh  ch  resulted  in  their  destruction. 
On  Monday  morning  plaintiff's  manager  demanded  the  two  policies  which 
Donnell  bad  issued,  ^hen  Donnell  delivered  to  him  two  policies,  one  of 
which  wris  for  $2,000,  which  he  had  issued  on  Sunday  niornina  in  the  name 
of  tbe  Norwich  Union  Go.,  appellees'  agent  did  not  know  the  namc^  of  the 
(^mpanies  In  which  Donnell  had  issued  the  original  policies,  and  did  not 
learn  until  some  days  afterwards  that  Donnell  had  made  an  effort  for  the 
Robfltitution  of  one  for  the  other  policy.  When  he  learned  this,  he  tendered 
Itack  the  policy  in  the  Norwich  Union  Go.  and  demanded  the  original  policy 
which  had  been  issued  in  the  appellant  company.  The  appellees  bad  never 
aiaerted  a  claim  under  the  policy  issued  in  the  Norwich  Union  Go. 

Tbe  questions  are :  First.  Had  the  appellant's  agent  the  right,  without 
tbe  knowledge  or  consent  of  the  appellees,  to  substitute  the  policy  of  the 
Norwich  Union  Go.  for  the  one  which  had  been  issued  in  the  appellant  com- 
l>any.  Second.  Had  the  appellees  forfeited  the  policy  by  reason  of  additional 
iosnrance  on  their  property?  Preliminary  to  the  first  proposition,  it  may 
be  stated  that  verbal  contracts  of  insurance  are  valid.  (National  Fire  In- 
SDnnce  Co.  v.  Bowe,  20  Ky.  Law  Rep.,  1473;  Fidelity  &  Casualty  Co.  v, 
Ballard  &  Ballard  Co.,  20  Ky.  Law  Rep.,  1169;  Phoenix  Insurance  Co.  v. 
Spiers  &  Thomas,  87  Ky.,  386;  Howard  Insurance  Co.  v.  Owens'  Adm'z,  94 
Ky.,  197.)  It  may  also  be  added  that  when  appellees'  agent  applied  for  in- 
suranoe and  told  the  agent  of  the  appellant  to  select  the  companies  in  which 
to  place  pdlicies  amounting  to  $3,600,  such  policies  as  were  issued  under  that 
instruction  in  accordance  with  the  contract  were  enforceable,  although  the 
companit'R  were  not  designated  by  appellees'  agent.  So  when  the  policy  was 
inned  in  the  oompany  for  12,000,  although   It  was  not  actually  delivered. 
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there  was  a  blDdlng  ooDtraot  of  InsuraDoe.  If  the  policy  had  not  been  iMnetf 
at  all,  an  enforceable  contract  of  Insurance  would  haye  existed.  The  ques- 
tion recurs :  Could  appellant's  agent  cancel  that  contract  of  insurance  with- 
out notice  to  the  insured  ?  There  was  no  contract  between  the  parties  that. 
the  insurance  agent,  Donnell,  was  to  keep  the  appellees'  property  insured  in 
the  sum  of  $8,600,  nor  was  it  in  contemplation  of  the  parties  that  there- 
would  be  occasion  for  the  cancellation  of  the  policy  to  be  issued,  and  otber» 
substituted  in  lieu  thereof.  While  it  is  true  that  it  may  be  regarded  within 
the  agreement  that  the  companies  which  were  to  be  selected,  in  which  poli- 
cies were  to  be  issued,  should  have  the  right  to  cancel,  this,  however,  oouldi 
not  be  done  without  notice  to  the  insured  before  the  loss  occurred.  (Conti- 
nental Ins.  Co.  V.  Haynes,  &c.,  10  Ky.  Law  Rep.,  276;  Agricultural 
Ins.  Co.  V.  Tates,  10  Ky.  Law  Hep.,  984;  Howard  Insurance  Co.  v.  Owen's. 
Adm'z.  supra.)  There  was  no  notice  given  in  this  case  that  the  policy 
had  been  cancelled.  The  appellees  did  not  employ  the  appellant's  agent  to- 
represent  them  in  the  matter  of  procuring  insurance  and  maintaininir  it 
upon  their  property,  they  simply  applied  to  him  as  the  agent  of  insuranoe- 
oompanies,  to  issue  two  policies  in  good  companies.  When  he  agreed  to  is- 
sue these  policies  and  select  the  companies,  he  was  acting*  as  the  agent  or 
the  insurance  companies,  and  not  the  appellees.  If  it  could  be  said  in  any 
legal  sense  that  he  was  the  agent  of  the  appellees,  it  was  only  to  the  ezteni- 
of  selecting  the  companies  which  he  represented  as  agent,  in  which  the- 
policies  should  be  issued.  The  instant  he  made  this  choice  his  relationsbip- 
as  agent  of  the  appellees  ceased.  He  had  no  authority  to  cancel  the  policy 
issued  by  the  appellant,  nor  had  he  any  authority  to  invalidate  the  contract- 
of  insurance  which  he  had  made  with  the  appellees.  In  all  subsequent  acta. 
of  Donnell  he  represented  the  appellant,  and  in  no  sense  the  appellees.  In 
Clark  V.  Insurance  Co.  of  North  America,  80  Me.,  26,  it  appeared  that  a. 
party  desired  an  insurance  policy;  he  left  instructions  at  the  office  of  th» 
agent  of  insurance  companies  to  issue  a  policy,  without  instructions  as  to- 
what  companies  the  insurance  should  be  placed  in,  the  matter  being  left  to- 
the  agent.  The  agent  selected  a  company  and  issued  the  policy  in  it. 
Afterwards  the  policy  was  cancelled  without  the  knowledge  of  the  Insured, 
no  notice*  having  been  received  thereof,  until  after  the  property  had  been 
destroyed  by  fire.  After  the  cancallation  and  before  the  flre  a  policy  had 
been  issued  in  another  company.  In  passing  upon  the  effect  of  the  transac- 
tion the  court  said:  "When  insurance  on  the  plaintiff's  building  to  the 
required  amount  had  been  secured  in  the  Commercial  Union  *  *  *  the 
plaintiffs  application  had  been  filled,  and  no  authority  remained  for  placing 
other  insurance  upon  the  propeity."  And  again,  in  the  same  opinion,  the 
court  said :  "But  in  this  case  the  agent  had  no  authority,  express  or  implied^ 
to  effect  any  insurance  for  the  plaintiff  beyond  what  had  already  been 
completed.  His  authorU>y  was  to  procure  for  plaintiff  $1,200  insurance  in 
one  of  the  companies  wttich  he  represented,  and  having  done  that  to  the  ac- 
ceptance of  the  plaintiff,  his  agency,  so  far  as  plaintiff  was  concerned,  waa 
accomplished,  and  he  had  no  authority  to  make  further  insurance  in  behalf 
of  the  plaintiff.  Nor  was  it  the  intention,  even  on  the  part  of  the  agents 
to  effect  additional  insurance.  It  was  at  most  an  attempt  to  transfer  a  risk 
from  one  company  to  another  at  the  instance  of  the  company  then  oarryiog- 
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the  risk,  and  without  the  oonseDt  of  the  assured.  The  attempted  oaooellation, 
snd  the  effort  to  place  the  rislc  in  the  defendant  company,  were  parts  of  the 
same  transaction,  with  no  consent  of  the  assured.  Unless  the  cancellation 
was  Talid  the  second  risk  did  not  attach."  Some  courts  may  take  a 
different  view  of  the  question  from  what  we  have,  taken,  but  the  opinions 
of  tbofle  courts  are  not  authority  in  this  court ;  they  aie  valuable  to  this 
court  only  to  the  extent  that  the  reasoning  therein  appeals  to  our  Judgement. 
We  are  of  the  opinion  that  the  conclusions  we  have  reached  necessarily  fol- 
low from  the  facts  stated. 

It  is  averred  by  the  appellant  that  there  was  a  provision  in  the  policy  which 
its  ai^ntfi  issued  to  the  effect  that  in  the  event  the  assured  should  procure 
any  other  or  additional  insurance  upon  the  property  insured,  without  its 
eonsent,  then  the  policy  should  become  null  and  void.  As  we  have  said,  the 
appellee's  agent  never  saw  the  policy.  The  uncontradicted  testimony  tends 
to  show  that  the  appellee's  agent  notified  appellant's  agent  that  other  and 
additional  insurance  would  be  placed  upon  the  goods.  The  appellant's 
agent  iasued  an  additional  policy  thereon  for  $1,600,  and  solicited  the  privi- 
]<>ge  to  issue  other  policies  on  the  property.  These  facts  are  to  the  effect  that 
the  appellant  consented  to  the  additional  insurance.  It  was  under  an 
obligation  to  issue  and  deliver  to  the  appellees  a  policy  which  authorized 
them  to  take  out  additional  insurance  upon  the  property.  If  the  policy  did 
not  contain  such  provision,  it  was  not  issued  in  accordance  with  the  con- 
tract of  the  parties.  It  further  follows  that  the  provision  in  the  policy  which 
was  issued  declared  the  policy  void  if  additional  insurance  was  placed 
upon  the  property  is  not  enforceable,  because  it  was  placed  there  contrary 
to  the  contract  which  the  parties  made.  The  mere  fact  that  the  appellant 
did  not  limit  the  amount  of  additional  insurance  is  unimportant  in  this 
case.  If  it  had  desired  to  do  so,  then  it  should  have  limited  the  amount  by 
its  contract.  It  can  not  now  avoid  the  effect  of  its  contract,  because  it  did 
Dot  require  the  appellees  to  state  the  amount  of  additional  insurance  thny 
would  place  upon  their  property.  We  think  that  the  correct  principle  is 
stated  in  Brandup  v.  St.  Paul  Fire  &  Marine  Insurance  Co.,  27  Minn.,  308, 
where  the  oourt  said  :  '*The  application  to  defendant's  soliciting  agent  was 
made  with  notice  to  him  that  plaintiff  desired  and  intended  to  procure  other 
insurance  on  the  same  property.  It  was,  in  effect,  an  application  for  a 
policy  which  would  permit  such  other  insurance.  Notice  of  that  to  the 
agent  was  notice  to  the  company.  *  *  *  Plaintiff  had  a  right  to  expect  a 
policy  that  would  permit  the  other  insurance  which  defendant  knew  he  de- 
sired and  intended  to  procure,  and  when  the  policy  came  to  him  he  had  a 
right  to  assume  tfiat  it  was  such  as  be  had  applied  for,  and  that  the  com- 
pany waived  any  condition  in  the  policy  apparently  inconsistent  with  his 
right  to  procure  the  other  insurance. " 

The  judgment  is  a£rmed. 


WILLIAMS  V.  COMMONWEALTH. 

(Filed  Jane  10.   1902.) 

1.  Criminal  law— False  swearing— Evidence— Drunkenness  as  a  defenscr- 
Appellant  was  indicted  and  convicted  of  the  offense  of  false  swearing  un^er 

vol.  24—30  fa 
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eection  1174,  Kentucky  Statutes,  for  knowiDffly  and  falsely  swearing  that 
the  beer  he  was  oharged  with  selling  was  not  furnsished  or  sold  by  falm.  It 
"was  proven  on  the  trial  for  false  swearing  that  at  the  time  that  he  is  alleged 
Xo  have  sworn  to  the  false  statement  that  he  was  in  a  condition  of  stupor 
trom  the  use  of  whisky  or  cocaine.  Held— That  the  court  should  have  in- 
'structed  the  jury  that  if  at  the  time  the  defendant  gave  the  testimony  re- 
ferred to  he  was  intoxicated  from  the  use  of  cocaine  or  whisky  to  such  an 
192 tent  as  to  incapacitate  him  to  under tsand  the  testimony  he  gave,  or  to 
willfully  and  knowingly  swear  falsely,  they  should  acquit  him. 

2.  Evidence— There  was  suflSoient  evidence  to  submit  to  the  juiy  for  their 
consideration. 

Samuel  H.  Crossland  for  appellant. 

Clifton  J.  Pratt  and  McEenie  Todd  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  was  indicted  for  false  swearing,  for  testifying  as  follows:  "The 
beer  that  Binford  Henry,  Dick  Henry  and  Judge  Jones  were  drinking  was 
not  furnished  by  him;  that  the  beer  they  drank  was  brought  there  by  Bin- 
ford  Henry  on  that  evening  and  Binford  Henry  got  him  to  cool  it;  that  tbej 
only  drank  the  beer  that  Binford  Henry  brought  there  that  evening  to  be 
cooled,  and  that  it  was  not  sold  or  furnished  by  him." 

He  was  found  guilty  and  his  punishment  fixed  at  three  years  in  the  peni- 
tentiary.  It  is  earnestly  insisted  that  there  was  not  sufficient  evidence  to 
take  thp  case  to  the  jury.  Under  the  modern  rule  it  is  sufficient  either  that 
there  are  two  witnesses  or  that  the  testimony  of  the  one  witness  is  corrobo- 
rated or  sustained  by  other  facts  appearing  in  the  case  or  testified  to  by  other 
witnesses.  The  additional  evidence  need  not  be  such  as  alone  would  justify 
a  conviction  in  a  case  where  the  testimony  of  a  single  witness  would  suffice 
for  that  purpose.  (1  Greenleaf  on  Evidence,  section  857;  2  Bishop  on  Criminal 
Procedure,  section  997. )  In  view  of  all  the  facts  in  the  case  we  think 
there  is  sufficient  evidence  to  justify  the  submission  of  the  case  to  the  jury. 

The  only  defense  made  by  the  prisoner  was  in  effect  that  he  did  not  re- 
member what  he  had  testified  to  on  the  trial  referred  to;  that  he  was  at  that 
time  full  of  cocaine  and  whisky  and  was  drunk  so  as  not  to  know  what 
occurred.  He  showed  that  he  had  thd  cocaine,  and  if  his  statements  are 
correct,  had  taken  so  much  of  it  that  only  a  person  who  was  habituated  to  it 
would  have  survived.  He  also  proved  by  several  witnesses  that  he  acted  like 
he  was  about  half  drunk;  seemed  to  be  in  a  kind  of  stupor;  sat  nodding,  and 
looked  like  he  was  under  the  influence  of  liquor,  opium,  cocaine  or  some- 
thing of  the  kind.  No  proof  was  offered  tending  to  show  the  truth  of  his 
testimony  on  the  former  trial.  On  this  evidence  the  court  instructed  the 
Jury  in  substance  that  they  should  find  him  guilty  if  the  testimony  he  had 
given  on  the  former  trial  was  false,  and  known  by  him  to  be  false,  at  the  time 
be  gave  it,  but  he  did  not  present  to  the  jury  in  any  instruction  the  only  de- 
fense which  the  prisoner  relied  on,  which  was,  in  substance,  that  by  reason 
of  the  influence  of  whisky  and  cocaine  upon  him  he  did  not  know  what  be 
was  doing  at  the  time. 

In  1  Roberson  on  Criminal  Law,  section  38,  It  Is  said:  * 'Voluntary 
drunkenness,  or  the  temporary  insanity  occasioned  by  the  act  of  the  de- 
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fendaDt  In  getting  dniDk,  ooDStitntes  no  defence  or  ezonse  for  the  com- 
mlarion  of  orime.  But  in  cases  where  the  intent  or  purpose  of  the  party  is 
B  neoeasary  element  to  constitute  the  offense,  such  as  robbery,  larceny,  per- 
jury, burglary,  or  assault  with  intent  to  rape,  the  accused  may  show  that  he 
was  too  drunk  to  have  any  intent  at  the  time  he  committed  the  act." 

This  doctrine  was  announced  by  this  court  in  Kenton  v.  Commonwealth. 
^  Ky.,  532.  The  court  said :  "A  distinction  is  plainly  drawn  between  cases 
where  the  act  done  constitutes  the  offense,  and  cases  where  there  must  be 
'Oombised  with  the  act  done  the  intent  of  the  accused  in  order  to  constitute 
the  offense ;  for  instance,  where  one  kills  another  the  act  done  constitutes 
the  ofl^nae,  but  where  one  takes  the  property  of  another,  to  make  it  larceny 
«  feloDiona  intent  must  be  shown,  and  while  this  may  be  inferred  from  the 
isbaraoter  of  the  taking,  the  defendant  may  show  that  he  was  unconscious 
«(  the  time,  or  too  drunk  to  have  any  intent." 

The  orime  of  false  swearing  is  committed  under  the  statute  when  the  de- 
fendant "shall  willfully  lind  knowingly  swear,  depose  or  give  in  evidence 
that  which  is  false."  (Kentucky  Statutes,  section  1174. )  The  corrupt  in- 
tent to  swear  falsely  is  the  gist  of  the  offense  no  less  than  of  the  orime  of  per- 
jury. (Bishop  on  Criminal  Law,  section  1046;  1  Roberson  on  Criminal  Law, 
section  347;  Spencer  v.  Commonwealth,  16  Ky.  Law  Rep.,  182.)  It  has  been 
beld  that  on  an  indictment  for  perjury  it  was  admissible  for  the  defendant 
to  show  that  he  was  intoxicated  at  the  time,  and  that  this  fact  should  be 
^soasldered  by  the  jury  in  connection  with  the  other  testimony  in  the  case 
In  determining  whether  the  prisoner  had  guilty  knowledge  or  intent  in 
awearing  as  be  did.  (Lyle  y.  State,  SI  Tex.  Cr.  Ap.,  103;  Real  v.  People,  48 
If.  Y.,  270;  Haile  v.  State,  11  Humph.,  164;  Pigman  v.  State,  16  Ohio,  666.) 

The  oommon  law  rule  as  to  the  intent  in  perjury  was  thus  stated:  '*It 
aeeineth  that  no  one  ought  to  be  found  guilty  without  clear  proof  that  the 
talaa  oath  alleged  against  him  was  taken  with  some  degree  of  deliberation, 
for  U,  upon  the  whole  circumstances  of  the  case,  it  shall  appear  probable  that 
It  was  owing  rather  to  the  weakness  than  perverseness  of  the  party,  as  where 
It  waa  ocoasloned  by  surprise  or  inadvertency,  or  a  mistake  of  the  true 
atate  of  the  question,  it  oan  not  but  be  hard  to  make  it  amount  to  voluntary 
and  corrupt  perjury,  which  is  of  all  crimes  whatsoever  the  most  infamous 
«nd  detestable."    (1  Bishop  on  Criminal  Law,  section  1046.) 

The  flame  idea  is  conveyed  by  the  statute  liy  the  words  *' knowingly  and 
willfally  swear."  If  the  defendant  did  not  knowingly  and  willfully  swear 
to  what  was  false,  under  the  statute  he  is  not  guilty.  Under  the  evidence 
the  oonrt  should  have  instructed  the  jury  that  if  at  the  time  the  defendant 
^ave  the  testimony  referred  to  he  was  intoxicated  from  the  use  of  cocaine  or 
whisky  to  BQoh-as-exlent  as  to  incapacitate  him  to  understand  the  testimony 
lie  gave,  or  to  willfdlly  and  knowingly  swear  falsely,  they  should  acquit  him. 

Judgment  reversed  and  cause  remanded,  with  directions  to  grant  appel- 
lant a  new  trial  and  for  further  proceedings  consistent  herewith. 
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JAMBS,  &c.  V.  WALKER'S  EX'TX. 

(Filed  June  10.  1902— Not  to  be  reported.) 

Liens— DeoedeDtB*  estates-Evidence- Attorney's  fee— W.  sold  and  oonTeyetf 
to  J.  a  lot  and  retained  a  lien  in  the  deed  for  1160,  the  unpaid  purcbaaB- 
money.  J.  sold  the  lot  to  T.,  who  assumed  the  payment  of  the  note  for  the- 
unpaid  purchase  money,  and  T.  sold  the  lot  to  D.  This  action  was  brought- 
to  enforce  the  Hen  on  the  lot.  B.  in  his  answer  alleges  that  W.  accepted  T. 
for  the  debt  and  released  the  lien,  as  T.  was  at  the  time,  and  still  is.  solTent. 
The  depositions  of  J.  and  T.  were  heard  in  support  of  the  defense.  Held^ 
That  said  witnesses  were  incompetent  to  testify  as  to  any  transaction  witb 
the  deceased.  T.  was  also  disqualified  from  testifying  to  the  fact  that  W. 
owed  him  a  fee  sufBcient  to  satisfy  the  debt.  But  the  other  proof  showlDif 
that  W.  was  indebted  to  T.  for  a  fee  of  $76,  same  is  allowed  as  a  credit  oib 
the  debt. 

Glenn  &  Ringo,  J.  P.  Sandefer  and  H.  P.  Taylor  for  appellants. 

J.  B.  Fogle  for  appellee. 

Appeal  from  Ohio  Circuit  Couit. 

Opinion  of  the  court  by  Judge  Hobson. 

On  May  16,  1889.  E.  D.  Walker  sold  to  J.  H.  James  a  lot  in  Hartford  an^ 
took  his  note  for  $160,  due  in  twelve  months  after  date,  for  the  balance  of  the 
purchase  money.  On  October  14,  1889,  Walker  conveyed  the  lot  to  James* 
retaining  a  lien  for  the  payment  of  the  note.  James  sold  and  conveyed  the* 
lot  to  H.  P.  Taylor,  who  assumed  the  payment  of  the  note  to  Walker,  ancl 
Taylor,  on  February  16,  1898,  sold  and  conveyed  the  lot  to  G.  J.  Dean.  On 
January  16,  1900,  this  action  was  brought  by  Walker's  executrix,  he  bavlnir 
in  the  meantime  died,  to  recover  a  personal  judgment  on  the  note  and  en- 
force the  lien  on  the  land.  Bean  by  his  answer  pleaded  in  effect  that  when. 
James  sold  the  lot  to  Taylor  the  latter,  by  a  writing,  agreed  to  pay  the  Walker 
debt,  and  that  Walker  accepted  Taylor  and  released  hSs  lien  on  the  land; 
that  Taylor  was  at  that  time,  and  still  is,  solvent,  and  that  there  was  a  set- 
tlement to  be  made  between  Taylor  and  Walker  which  had  never  been  made. 
The  depositions  of  Taylor  and  James  were  taken  to  show  that  Walker  owed 
Taylor,  and  that  it  was  agreed  between  the  three  when  James  sold  to  Taylor- 
that  Walker  would  release  his  lien  on  the  land,  and  that  he  would  settle  the 
matter  with  Taylor  in  adjusting  their  accounts.  Exceptions  were  sustained 
to  these  depositions,  and  properly  so,  for  the  deponents  were  testifying  for 
themselves  against  the  decedent  ae  to  transactions  hud  with  him.  Jamea 
was  a  defendant  to  the  action,  and  his  testimony  went  to  show  that  there 
was  no  liability  on  his  part  and  no  lien  on  the  land  which  he  had  conveyed. 
Although  Taylor  was  not  a  party  to  the  action,  he  had  conveyed  the  land  to 
Bean  and  could  no  more  testify  than  if  he  had  remained  the  owner  of  the 
land,  for  under  the  statute  the  assignment  of  one's  Interest  does  not  render 
him  competent  to  testify  against  a  decedent  where  he  would  be  incompetent 
if  the  assignment  had  not  been  made. 

The  proof  by  the  other  witnesses  does  not  show  that  Walker  agreed  to  release 
his  lien  on  the  land,  or  that  the  note  was  satisfied.  It  shows  these  facta: 
Taylor  was  attorney  for  the  plaintiff  in  an  action  known  in  the  record  a» 
the  Wiltshire  case.    Walker  settled  with  Wiltshire  and  agreed  to  pay  the  cost*. 
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Incladlng  Taylor's  fee.  After  Taylor  bought  tbe  lot  from  James  it  was  un- 
derstood between  him  and  Walker  that  this  fee  should  go  In  payment  of  the 
note,  but  the  amount  of  the  fee  was  never  agreed  upon,  and  so  the  matter 
tan  along  until  Walker  died.  The  proof  also  shows  that  Taylor  kept  the 
-ease  on  the  docket  for  Walker,  and  that  Walker  said  he  would  allow  him  a 
libeml  fee.  On  the  other  hand,  there  are  faots  shown  from  which  it  may  be 
Inferred  that  Walker  estimated  this  fee  at  much  less  than  Taylor  puts  it. 
There  is  proof  in  the  record  that  1175  would  be  a  reasonable  fee  for  Taylor 
1o  the  action,  but  the  witness  who  gives  this  testimony  does  not  seem  to  be 
accurately  aoquainted  with  the  record  or  the  real  amount  of  work  that  Tay- 
lor did  in  the  case.  It  is  also  shown  that  Walker  has  already  settled  with 
another  attorney  who  was  associated  with  Taylor  in  the  case,  and  that  Wal- 
ker only  paid  Taylor's  clients  1100,  although  their  claim  was  for  something 
t>?er  13,000.  We  have  examined  the  record  pretty  carefully,  and  in  view  of 
the  aasets  that  were  in  sight  and  the  work  that  had  really  been  done,  the 
fact  that  another  attorney  had  been  paid  by  Walker,  and  all  the  circum- 
stanoes,  we  have  concluded  to  fix  Taylor's  fee  at  175  as  of  date  October  14, 
18S0,  and  to  allow  a  credit  on  the  note  for  this  amount  as  of  that  date. 

Judgment  reversed  and  cause  remanded,  with  directions  to  allow  credit  as 
above  indicated  on  the  judgment  heretofore  entered. 

Chief  Justice  Guflfy  not  sitting. 


0»BRYAN.  CLERK  v.  CITY  OF  OWENSBORO. 
LANCASTER,  &c.  v.  SAME. 
(Filed  June  11,  1902.) 

Monioipal  taxation— Bonded  indebtedness— Mandamus- Taking  census  of 
population— The  city  of  Owensboro  by  its  council  took  steps  towards  in- 
isnrrlng  a  bonded  indebtedness  of  |S00,000  for  waterworks,  and  this  action 
was  Instituted  for  a  mandamus  to  compel  the  city  clerk  to  sign  and  seal  the 
bonds,  and  the  validity  of  the  bonds  is  involved  on  this  appeal.  The  city  of 
Owensboro  is  a  city  of  the  third  class.  The  power  of  the  voters  to  assent  to 
the  creation  of  an  indebtedness  of  the  amount  here  involved  and  the  power 
-of  the  common  council  to  levy  a  tax  rate  su£9cient  to  provide  for  it  under 
section  157  of  the  Constitution  depends  on  the  question  whether  the  city 
has  a  population  of  15,000  or  more.  The  city  council,  b}*  ordinance  passed 
pursuant  to  section  3264,  Kentucky  Statutes,  provided  for  the  taking  of 
the  oeDSDfi  of  the  city,  under  which  it  was  ascertained  that  the  city  contained 
•a  population  of  over  16,000.  Held— That  this  mode  of  ascertaining  the  popu- 
lation is  sanctioned  by  section  156  of  the  Constitution,  nor  does  the  denial 
that  the  population  exceeds  15,000  make  an  issue  to  be  determined,  as  there 
Is  no  allegation  of  fraud  or  mistake.  Exact  accuracy  in  taking  a  census 
-can  not  be  had,  and  the  results  obtained  by  the  machinery  best  adapted  to 
insaro  aoouracy,  in  the  absence  of  fraud  or  mistake,  must  be  accepted  as  final. 
An  eleotlon  was  held  and  a  majority  of  the  voters  voting  were  in  favor  o' 
the  debt,  and  the  council  passed  an  ordinance  directing  the  issue  of  the 
bonds,  the  levy  of  the  tax  and  the  creation  of  a  sinking  fund  for  the  ulti- 
mate extinction  of  the  debt. 

a.  Sinking  fund— Under  sections  2360,  2361,  Kentucky  Statutes,  the  city 
-QOUDcil  has  the  right  to  create  a  sinking  fund  to  provide  for  the  extinction 
-of  all  bonded  indebtedness  created  by  the  city,  whether  before  or  af t«r  the 
•adoption  of  the  Constitution. 
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8.  Sabmlssion  to  a  vote  of  tbe  people— It  is  iDsisted  that  there  is  no  leffisla*- 
tlTe  authority  for  a  submission  to  the  people  of  tbe  proposition  to  issue  bonds 
in  a  thlrd-olass  city.  Held— That  while  there  is  express  authority  given  by^ 
the  legislature  to  cities  and^towns  of  tbe  fourth,  fifth  and  sixth  class  to  iasne- 
bonds,  no  direct  authority  is  given  to  cities  of  the  first,  second  and  tblrcL 
classes  for  the  same  purpose,  yet  it  would  seem  to  be  a  legislative  construc- 
tion that  the  grant  was  by  implication  made  to  cities  of  the  firgt  tbree- 
olasses. 

4.  Method  of  estimating  amount  of  indebtedness — In  arriving  at  the  amoQDt. 
of  existing  indebtedness  resting  on  the  city,  prospective  expenses  of  the  our- 
rent  year  are  to  be  excluded  as  they  will  be  met  by  tbe  income  provided  for- 
the  year. 

6.  Validity  of  election— Although  300  voters  were  not  provided  with  ballota 
and  booths  at  the  election  when  the  vote  was  taken  on  the  question  ot 
issuing  the  bonds,  this  did  not  invalidate  the  election,  as  the  territory  in. 
which  they  resided  was  annexed  to  the  city  after  the  June  term  of  thecouoty^ 
court,  when  no  provision  could  be  made  for  their  voting  as  provided  by  sec- 
tion 1444,  Kentucky   Statutes,  regulating  the  change  of  voting  precincts^ 

Chapeze  Wathen  for  O' Bryan,  clerk. 

Wilifred  Carrioo  and  W.  S.  Morrison  for  Lancaster,  &c. 

G.  W.  Jolly  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  appellee,  city  of  Owensboro,  through  its  council,  took  certain  stepft 
toward  incurring  a  bonded  indebtedness  of  $200,000,  for  the  purpose  of  erect- 
ing or  procuring  a  waterworks  plant.  Appellant,  the  city  clerk,  for  thfr 
purpose  of  testing  the  validity  of  the  $200,000  of  bonds,  refused  to  sign  and 
seal  them.  The  city  instituted  a  proceeding  for  a  mandamus  against  the^ 
clerk.  The  clerk  filed  a  general  demurrer  to  the  petition,  and,  withotit 
waiving  his  demurrer,  filed  an  answer.  The  city  filed  a  demurrer  to  th» 
answer,  and  the  court  overruled  appellant's  demurrer,  sustained  the  clty*a 
demurrer  to  the  answer,  and  awarded  a  mandamus,  directing  the  clerk  to 
sign  and  attest  the  bonds.  Certain  citizens  and  taxpayers  tendered  a  petition 
seeking  to  be  made  parties,  and  asking  that  this  proceeding  for  mandamna 
be  transferred  to  tbe  equity  side  of  the  docket  and  there  consolidated  wltb  a 
suit  to  enjoin  the  issuance  of  the  bonds.  The  court,  on  objection  by  tbe- 
city,  refused  to  allow  the  petition  to  be  filed. 

Tbe  first  question  to  be  disposed  of  is  as  to  the  propriety  of  the  court's. 
action  upon  tbe  attempt  of  the  taxpayers  to  Intervene  in  this  suit  In  oaaes- 
where  tbe  governing  authorities  of  municipalities  exceed  their  powers  and 
violate  the  law,  to  the  detriment  of  the  taxpayers,  the  citizen  has  an  un- 
questioned right  to  appeal  to  proper  judicial  tribunals  for  redress,  or  for 
the  prevention  of  threatened  injury.  For  appellee  it  is  contended,  and  tba- 
trial  court  so  held,  that  in  a  mandamus  proceeding  to  compel  a  ministerial 
oflSoer  to  perform  an  alleged  duty  there  is  no  common* law  right  of  Intsr- 
vention  by  taxpayers;  that  such  right,  where  allowed,  is  wholly  statutory, 
and  our  statute  (Civil  Code,  sections  474,  479  and  29)  does  not  permit  It^ 
(High  on  Extraordinary  Legal  Remedies,  section  460a:  Winstanley  ▼. 
People,  93  111.,  403;  State  v.  Burkhardt,  69  Mo..  76;  Harwood  v.   Qnlnby^ 
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41  la.,  385.)  There  is  muob  force  In  this  ooDtentioD.  But  whether  this 
raling  be  oorreot  or  not,  the  petition  of  the  interveners  presented  the  same 
objections  to  the  bond-issue  which  were  sufficiently  presented  by  the  answer 
of  appellant,  and  it  is  unnecessary  to  pass  upon  that  question  unless  we 
find  that  some  of  those  objections,  or  some  additional  one  stated  In  the 
petition  of  the  interveners,  are  valid,  for  if  the  petition  to  be  made  parties 
presented  no  valid  objection  to  the  creation  of  the  indebtedness,  the  refusal  to 
file  it  was  not  prejudicial.  The  effect  of  the  refusal  to  permit  the  petition 
to  be  filed  was  the  same  as  sustaining  a  demurrer  thereto. 

The  city  of  Owensboro,  according  to  the  Federal  census  of  1900,  has  a 
popnlation  of  13,180,  and  is,  therefore,  a  city  of  the  third-class.  In  accordance 
with  section  156  of  the  Constitution,  which  provides  that  to  the  third  class 
shall  belong  cities  with  a  population  of  8,000  or  more,  and  less  than  20,- 
OOO.  That  section  also  provides  that  the  general  assembly,  in  assigning  cities 
and  towns  of  the  various  classes  provided  for,  "in  the  absence  of  other 
satisfactory  information  as  to  their  population,  shall  be  governed  by  the 
last  preceding  Federal  census  in  so  doing."  Section  157  provides  a  different 
claasifioation  of  municipalities  for  taxation  for  other  than  school  purposes, 
viz.,  that  for  all  towns  and  cities  having  a  population  of  16,000  or  more 
the  tax  rate  shall  not  exceed  $1.60  on  the  (100;  for  all  towns  and  cities 
having  less  than  15,000  and  not  less  than  10,000,  such  tax  rate  shall  not  ex- 
ceed fl  on  the  $100.  This  section  also  provides  that  no  municipality  ''shall 
be  autborixed  or  permitted  to  become  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount  exceeding,  in  any  year,  the  income  and  revenue 
provided  for  such  year,  without  the  assent  of  two-thirds  of  the  voters  thereof, 
voting  at  an  election  to  be  held  for  that  purpose,  and  any  indebtedness  con- 
tracted in  violation  of  this  section  shall  be  void." 

Section  158  provides  a  limitation  upon  the  amount  of  Indebtedness  which 
may  be  incurred  with  the  assent  of  two- thirds  of  the  voters  of  a  municipality, 
and  forbids  municipalities  to  incur  indebtedneefs  to  an  amount,  including 
existing  indebtedness,  in  the  aggregate  exceeding,  for  cities  of  the  third 
class,  having  a  population  exceeding  16,000,  ten  per  centum  of  the  value  of 
the  taxable  property  therein,  to  be  estimated  by  the  assessment  next  before 
the  last  assessment  previous  to  the  incurring  of  the  indebtedness;  and  for 
eities  of  the  third  class,  having  a  population  of  less  than  15,000,  and  cities 
and  towns  of  the  fourth  class,  exceeding  5  per  centum  of  such  value  of  the 
taxable  property  therein.  This  section  contains  also  provisions  for  certain 
exemptions  from  those  limitations,  under  conditions  which  do  not  here  ap- 
ply and  need  not  be  considered.  It  is  conceded  that  the  power  of  the  voters 
to  assent  to  the  creation  of  an  indebtedness  of  the  amount  here  involved, 
and  the  power  of  the  common  council  to  levy  a  tax  rate  suflSoient  to  provide 
for  it,  depend  upon  the  question  whether  the  diy  has  a  population  of  15,000 
or  more.  The  Constitution  does  not  provide  how  the  population  shall  be  as- 
certained for  this  purpose.  It  docs  provide  that.  In  order  to  classify  them 
for  the  nurposes  of  organization  and  government,  the  general  assembly, 
*io  the  absence  of  other  satisfactory  information  as  to  their  population,  shall 
be  governed  by  the  last  preceding  Federal  census."  Nor  is  there  any  pro- 
vision in  the  statutes  for  the  ascertainment  of  the  population  for  the  pur- 
pose of  fixing  the  tax  rate,  or  the  limit  of  indebtedness  which  may  be 
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Incurred.  The  GonstHutioD,  however  (seotloD  156),  reoognizes  the  fact  that 
the  general  assembly  may  have  other  satisfaotoiy  iDformation  than  the 
Federal  census,  and  may  act  upon  it  in  the  matter  of  classification  or  or- 
l^anization  and  government,  and  the  statute  for  those  purposes  reoognisies 
the  authority  of  the  city,  through  its  council,  to  take  steps  to  ascertain  the 
population,  *'by  a  census  taken  pursuant  to  an  ordinance  of  said  oily." 
(Section  S364,  Kentucky  Statutes).  A  similar  provision  for  ascertainment 
of  the  population  by  census  taken  under  an  ordinance  was  held  constitutional 
In  Jernigan  v.  Madisonville,  19  Ky.  Law  Rep.,  1413.  The  city  council  did 
pass  an  ordinance  providing  for  the  taking  of  a  census,  by  which  the 
population  was  ascertained  to  be  16,053,  and  an  ordinance  was  adopted 
declaring  that  to  be  the  population.  These  facts  were  set  up  in  the  petition. 
But  it  is  insisted  for  appellant  that  the  denial  in  the  answer,  that  the 
population  was  over  15,000,  makes  an  issue  to  be  determined,  and  that  the 
question  is  one  for  judicial  determination.  Under  section  3264  the  ascer- 
tainment of  the  population— which  is  essentially  a  subject  of  legislative  in- 
quiry—is vested  in  the  local  legislature  for  the  purpose  of  authorising  an 
application  by  the  city  to  change  its  classification,  and  action  by  the  general 
assembly  based  upon  the  result  thus  ascertained.  It  would  seem  clear  that 
a  mere  averment  that  the  population  was  not  as  great  as  thus  ascertained, 
and  by  ordinance  declared  to  be,  would  not  authorize  an  interference  with 
an  application  for  change  of  class.  That  would  require  the  averment  of 
fraud  or  mistake.  The  result  declared  by  ordinance  being,  with  this  limi- 
tation, conclusive  for  purposes  of  State  legislation,  is  it  not  also  equally 
oonolusive  for  other  matters  within  the  city's  legislative  power— the  fixing 
of  the  tax  rate  and  the  creation  of  bunded  indebtedness,  as  to  which  the 
council  alone  has  power  to  act? 

The  case  of  Beard  v.  City  of  Hopkinsville,  96  Ky.,  244,  cited  as  sustain- 
ing the  negative  of  this  proposition,  is  not  in  point.  There  the  amount  of 
population  of  the  city  was  conceded.  The  question  was  whether  the 
constitutional  inhibition  applied  to  the  city  as  a  self-executing  provision, 
although  the  legislature  had  not  yet  assigned  Hopkinsville  to  the  class  to 
which  it  properly  belonged,  and  it  was  held  that  the  prohibition  of  excessive 
indebtedness  was  self -executing,  and  applied  to  cities  of  the  prescribed  pop- 
ulation without  awaiting  the  legislative  assignment.  The  assignment  bj 
the  legislature  depended  upon  the  same  fact  as  the  constitutional  limitation 
of  indebtedness. 

In  the  nature  of  things,  the  ascertainment  of  the  population  of  a  city  is 
not  a  mere  matter  of  clerical  computation.  A  witness  can  not,  by  compu- 
tation, ascertain  it,  nor  can  a  witness  determine  it  by  examination.  It  is 
a  thing  which  can  be  determined  only  by  means  of  machinery  provided  by 
the  State  or  local  legislature.  With  all  the  care  that  can  be  taken,  It  can 
never  be  mathematically  exact ;  and  so  the  results  obtained  by  the  machinery 
best  adapted  to  secure  accuracy  must,  in  the  absence  of  fraud  or  mistake,  be 
accepted  as  final. 

The  case  of  Lake  County  v.  Graham,  130  U.  S.,  674,  is  not  applicable. 
There  the  constitutional  validity  of  an  indebtedness  depended  on  the  relation 
of  the  amount  of  assessed  value  to  the  debt  proposed.  The  court  held  that 
the  legislature  could  not  create  *'a  municipal  commission,  whose  finding 
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shall  be  in  lien  of  the  faots."  There  the  question  was  as  to  a  matter  which 
iras  snaoeptible  of  definite  proof  and  exact  ascertainment.  It  was  the  proper 
fiobjeot  of  jndlcial  Inqnlry.  It  is  suggested  that  the  taking  of  the  Federal 
«eD8ii8  was  defective;  that  it  did  not  include  certain  territory  recently  an- 
nexed to  the  city,  and  that  its  result  was  unknown  at  the  date  the  city  cen- 
tos was  ordered.  This,  however,  we  do  not  regard  as  material,  for  if  the 
«lty  ooanoil  had  the  right  to  order  the  census,  it  had  the  right  do  so  and  to 
Accept  its  result,  without  regard  to  the  result  of  the  Federal  census.  After 
xbe  ascertainment  of  the  population  the  city  council  passed  an  ordinance 
to  obtain  the  assent  of  the  voters  to  the  bond  issue  of  $200,000.  Notice  was 
given  to  the  county  clerk  to  have  the  ballots  prepared  for  the  submission  of 
the  public  question,  as  required  by  the  statute.  (Section  1469.)  Notice  of  the 
election  was  given  by  the  mayor  for  fifteen  days,  and  at  the  November  elec- 
tion, 1900,  1,43d  votes  were  cast  for  and  440  votes  against  the  proposition 
to  incur  the  indebtedness.  Thereupon  an  ordinance  was  passed,  directing 
the  issue  of  the  bonds,  aud  providing  a  tax  for  the  payment  of  the  interest 
aod  the  creation  of  a  sinking  fund  for  the  ultimate  extiuction  of  the  debt. 

Now  it  Is  contended  for  appellant  that  the  act  for  the  government  of 
«ltie5  of  the  third  class  contains  no  provision  for  the  creation  of  a  sinking 
fund  for  the  payment  of  any  bonds  that  might  be  issued  pursuant  to  sections 
157  and  168  of  the  Constitution  and  section  3284,  Kentucky  Statutes;  that 
the  authority  granted  by  section  3260,  providing  for  the  payment  of  bonds, 
has  referenoe  entirely  to  the  bonds  mentioned  in  the  two  previous  sections, 
which  provide  for  refunding  bonds,  and  can  not  be  made  to  extend  to  any 
bonds  which  the  city  may  issue  for  money  borrowed  since  the  adoption  of 
the  Constitution;  that  section  160  of  the  Constitution  is  not  pelf  executing, 
aod  legislative  authority  is  required  to  authorize  the  creation  of  a  sinking 
fond  and  to  levy  taxes  to  pay  the  indebtedness.  With  this  question  arises 
the  question  of  the  power  of  the  municipality  by  ordinance  to  provide  for 
the  Bobmission  of  the  question  to  the  vote  of  the  people— or,  in  other  words, 
provide  for  the  holding  of  an  election  for  the  purpose.  Saya  counsel;  "But 
that  section  does  not  authorize  any  city  to  become  indebted,  whether  by 
tbo  vote  of  the  people  or  otherwise.  The  authority  to  become  indebted, 
although  the  people  may  vote,  must  come  from  the  legislature.  In  other 
words,  the  legislature  must  authorize  the  city,  or  grant  it  the  power,  to  be- 
come indebted,  provided  the  people  assent  thereto,  and  without  this  power 
being  given  to  it  by  the  legislature  it  can  not  become  indebted  for  any 
purpose;  nor  could  it  hold  any  election  to  ascertain  the  assent  of  the  voters 
to  become  so  indebted.  Therefore  when  section  169  of  the  Constitution 
says  that  whenever  any  city  is  authorized  to  contract  an  indebtedness,  it 
shall  be  required  at  the  same  time  to  provide  for  the  collection  of  an  annual 
tax,  etc..  It  meant  that  whenever  the  legislature  granted  to  the  city  the 
authority  to  become  indebted,  by  that  same  act  the  legislature  should  re- 
qoire  the  city  to  provide  for  the  collection  for  an  annual  tax  to  pay  the  In- 
torest  on  said  indebtedness,  and  to  create  a  sinking  fund  for  the  payment 
of  the  principal  thereof,  within  not  more  than  forty  years  from  the  time  of 
oootraotlng  the  same." 

We  have  little  trouble  with  the  question  suggested  under  section  169  of  the 
Constitution,  for  it  seems  clear  to  us  that  if  the  city  had  authority  to  sub- 


474  o'beyan,  clerk  v.  city  of  owensboro. 

mit  to  the  voters  the  question  of  Inourrlng  the  iDdefatedness,  it  was  required 
by  the  terms  of  the- act  for  its  goyerDment  to  provide  the  sinking  fnnd  re- 
ferred to  in  seotion  160  of  the  Constitation,  for  section  3284,Eentuok7  Statutes^ 
provides  that,  "subject  to  the  limitations  imposed  by  the  Constitution  ancl 
this  act,  the  council  shall  have  the  power  to  contract  debts  and  to  borrow 
money  and  issue  the  bonds  of  the  city  therefor,  and  to  control  the  finances 
and  the  property  of  the  city.  *  *  *  No  bonds  of  the  city  shall  be  sold 
below  par."  Section  159  is  undoubtedly  a  limitation,  and  the  statute  un- 
doubtedly, in  our  opinion,  applies  all  the  constitutional  limitations  to  all 
Indebtedness  which  the  city  may  create.  Moreover,  seotion  3263,  which 
counsel  insists  should  be  limited  to  the  funding  bonds  provided  for  by- 
sections  2360-61,  seems  to  us  to  be  sufficiently  broad  to  cover  any  bonds 
which  the  city  may  be  authorized  to  issue.  It  reads:  *'Upon  the  Issaal 
of  bonds  by  any  city,  as  provided  for  in  this  act,  it  shall  be  the  duty  of  the 
legislative  board  or  the  city  council  to  cause  to  be  carried  annually  to  the 
sinking  fund  of  the  said  city,"  etc. 

The  question  of  whether  the  city  by  ordinance  can  provide  for  the  sub- 
mission of  the  question  to  the  voters  is  more  important  and  more  difBoult. 
The  general  rule  is  that  elections  can  not  be  held  without  affirmative  oon- 
stltntional  or  statutory  authority.  (10  A.  &  E.  Ency.,  562-3.)  But  it  is  In- 
sisted that  this  power  is  given  by  implication  in  the  Constitution;  that 
where,  in  section  167,  the  municipality  is  forbidden  to  tteoome  indebted  with- 
out the  assent  of  two-thirds  of  the  voters  thereof  voting  at  an  election  to  be 
held  for  that  purpose,  it  contains  by  implication  the  authority  to  obtain  that 
assent  by  submission  of  the  question.  Moreover,  section  3*184,  above  quoted, 
would  seem,  in  giving  the  council  power  to  contract  debtH,  borrow  money 
and  issue  bonds,  "subject  to  the  limitations  imposed  by  ;;he  Constitution,"^ 
to  authorize  the  performance  of  those  prerequisites,  and  the  obtaining  of 
the  assent  of  the  voters,  without  which  the  power  thus  given  would  be 
nugatory.  Besides,  the  specific  power  to  contract  debts,  subject  to  the  limi- 
tations of  the  Constitution,  the  council  is  authorized  by  section  3290,  by 
ordinance,  to  levy  and  collect  taxes,  to  appropriate  money  and  provide  for 
the  payment  of  debts,  provide  the  city  and  the  inhabitants  thereof  with 
water,  light,  etc.,  by  contract,  or  by  works  of  its  own,  and  finally,  by 
subsection  40,  "to  carry  out  the  full  intent  and  meaning  of  this  act  and  to 
accomplish  the  object  of  this  incorporation.*' 

In  considering  this  question— which  is  not  at  all  free  from  doubt— we  ob- 
serve that,  in  the  legislation  concerning  cities  of  the  first  class,  there  is  no 
specific  grant  of  power  to  the  city  legislature  to  submit  such  questions  to  the 
vote  of  the  people,  except  the  grant  effected  by  the  re-enactment  of  a  former 
law  creating  the  board  of  park  commissioners,  the  provision  in  question  beinit 
merely  carried  into  the  re-enactment  in  the  act  for  the  government  of  cities  of 
the  first  class.  So  far  as  power  in  first  class  cities  to  submit  any  other  question 
is  concerned,  it  must  be  derived  by  implication  from  the  constitutional  pro- 
vision, or  be  construed  as  embodied  in  the  general  authority  to  enact  ordi- 
nances not  inconsistent  with  the  Constitution.  In  the  act  for  the  government 
of  cities  of  the  second  class  (seotion  3073,  Kentucky  Statutes)  there  is  provi- 
sion for  an  Increase  of  indebtedness  beyond  the  limit  named  in  the  Constitu- 
tion, "provided  the  assent  of  two-thirds  of  the  voters  voting  at  an  election  held 
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for  tbafe  purpose  shall  have  heretofore  beeD,  or  may  hereafter  be,  obtained. ' *^ 
So  that  In  cities  of  the  second  class  the  power,  if  it  exists,  mast  be  derivei^ 
br  implication.  Bnt  in  cities  of  the  fourth  class  it  is  expressly  given,  by> 
•obseetion  34  of  section  3490,  and  the  exact  mode  of  submission  provided, 
for.  So  in  the  act  for  the  government  of  cities  of  the  fifth  classs  (section. 
9^,  subsection  3),  which  specifically  gives  the  power  to  submit,  and  pro- 
vides the  exact  mode  in  which  it  shall  be  done.  And  in  the  act  for  the^ 
irovemment  of  cities  of  the  sixth  class  (section  3776)  a  like  provision  is  made. 
It  seems,  in  the  highest  degree,  unlikely  that  the  legislature  intended  to 
give  this  power  to  the  three  classes  of  small  cities  and  towns  and  deny  it  to. 
the  cities  of  the  first,  second  and  third  classes.  So  that  by  comparison  of 
the  aots  for  the  government  of  the  various  classes  of  elties,  we  arrive  at. 
wliat  would  seem  to  be  a  legislative  construction,  that  the  grant  was  by 
implication  made  to  cities  of  the  first  three  classes.  We  are  of  opinion, 
therefore,  that  the  city  had  power  to  submit  the  question  to  the  vote  of  the^ 
people.  It  is  also  contended  that  10  per  cent,  of  the  total  valuation  of  the- 
taxable  property  is  less  than  the  existing  indebtedness  plus  the  $200,000  of 
bonds  proposed.  In  order  to  maintain  this  proposition  it  seems  conceded  that 
the  current  expenses  for  the  year  1901  must  be  counted  as  an  existing  debt. 
If  this  proposition  be  untenable— and  we  think  it  le— it  is  unnecessary  to  con- 
sider any  other  of  the  items  concerning  which  there  was  contention  in  the  court 
below.  The  very  terms  of  section  157  of  the  Constitution  seem  to  us  to  exclude 
the  consideration  of  the  prospective  expenses  of  the  current  year  from  the  esti  .^ 
mate  of  existing  indebtedness,  for  that  section  provides  that  the  municipality 
Bliall  not  be  authorized  to  become  indebted  to  an  amount  "exceeding  in  any 
year  the  income  and  revenue  provided  for  such  year,  without  the  assent  of 
two-thirds,"  etc.  This  seems  to  leave  the  expenses  of  the  year  to  be  met 
by  the  income  provided  for  such  year,  and  to  exclude  it  from  consideration 
in  making  up  the  aggregate  of  the  existing  indebtedness.  And  it  may  be 
further  suggested  that  the  word  *' indebtedness,"  as  used  in  the  section  of 
the  Constitution,  refers  to  indebtedness  created  by  contract. 

It  is  further  objected  that  over  800  legal  voters  in  the  city  were  not  pro. 
vided  with  booths,  ballots,  etc..  or  places  to  vote,  at  the  election  of  1900,  at 
which  the  vote  was  taken  on  the  subject  of  the  indebtedness  in  question. 
This  objection  refers  to  certain  territory  which  had  been  annexed  to  the 
city.  We  quote  and  adopt  the  language  of  the  learned  trial  judge  in  response- 
to  this  objection :  "After  the  time  when  the  territory  referred  to  was  added- 
to  th«i  city  there  was  no  power  to  make  provision  for  voting.  The  time^ 
when  plaoes  of  voting  of  the  voters  in  the  new  territory  might  be  changed 
had  gone  by,  the  city  authorities  had  no  power  to  change  or  fix  voting 
places.  The  county  court  alone  had  jurisdiction  of  that  subject,  and  under^ 
the  law  (section  1444,  Kentucky  Statutes)  no  change  could  be  made  afteis 
the  June  term.  The-  statute  vesting  this  power  in  the  county  court  has- 
this  provision :  "Provided  that  no  such  change,  division  or  consolidation^ 
shall  be  made  after  the  June  term  of  each  court  next  preceding  an  election." 
With  reference  to  voting,  the  people  of  the  addition  were  in  a  transltioiv 
state.  The  judgment  of  the  court  annexing  the  territory  had  been  entered,^ 
but  they  were  left,  lieoause  of  this  condition  of  the  law,  to  vote  as  formerly,, 
until  the  succeeding  June  term,  and  their  liability  to    taxation  for  thi^ 
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bonded  debt  staods  preolsely  as  with  referenoe  to  debts  of  the  olty  oontraoted 
\)reviouB  to  the  order  of  anoexation. " 

For  the  reasons  gWen  the  judgment  Is  affirmed. 

Whole  oonrt  sitting. 


teOARD  OF  TRUSTEES  OP  THE  FREE  PUBLIC  LIBRARY  v.  BOARD 
OF  CURATORS  OF  KENTUCKY  UNIVERSITY,  &c. 

(Filed  June  6,  1902— Not  to  be  reported.) 

Title— Conveyance  of  property  for  free  public  library— In  1812  the  trustees 
X)f  the  town  of  Lezinffton  conveyed  to  the  trustees  of  Transylvania  Univer- 
sity a  lot  of  ground,  by  deed  of  general  warranty,  which  it  took  possession  of 
«nd  used  until  1866,  when  it  was  consolidated  with  Kentuclcy  University 
by  act  of  the  general  assembly.  In  said  act  it  was  provided  that  all  the 
property  owned  by  the  Transylvania  University  should  vest  in  the  Kentucky 
University,  but  with  the  reservation  that  in  the  event  that  the  Kentucky 
University  should  at  any  time  be  removed  from  the  city  of  Lexington  the 
consolidation  should  cease,  and  all  property  which  prior  thereto  belonged  to 
the  Transylvania  University  should  revert  to  it.  The  city  of  Lexington 
Afterwards  desiring  to  purchase  a  portion  of  its  lot  of  ground  for  the  pur- 
poses of  a  free  public  library,  the  circuit  court  of  Fayette  county  appointed 
^trustees  of  the  Transylvania  University,  who  united  with  the  curators  of 
Kentucky  University  in  making  a  conveyance  of  a  portion  of  said  lot  to  the 
>city  for  the  purpose  named,  providing  for  a  reversion  of  the  property  In  OBse 
that  its  use  for  said  purpose  should  cease.  The  validity  of  the  title  odd- 
Veyed  is  involved  on  this  appeal.  Held— That  said  title  is  valid  as  the  legal 
title  to  said  property  originally  vested  in  the  Transylvania  University,  and 
-after  the  consolidation  the  Transylvania  University  and  Kentucky  Univer- 
sity, by  uniting  in  the  conveyance,  vested  the  grantee  with  a  valid  title. 

C.  J.  Bronston  for  appellants. 

J.  H.  Hazel rigg  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  82d  of  December,  1798,  the  general  assembly  passed  an  act  for  the 
iinion  of  Kentucky  Academy  and  Transylvania  Seminary,  under  the  name 
t)f  the  Transylvania  University,  for  the  purpose  of  promoting  learning  and 
the  cause  of  education,  and  gave  the  iiower  to  possess,  hold  and  dispose  of 
land,  moneys  and  property  of  every  kind  which  might  come  into  their  hands 
for  the  benefit  of  such  university.  On  the  second  day  of  July,  1812,  the 
trustees  of  the  town  of  Lexington  conveyed  to  the  trustees  of  Transylvania 
tJniversity,  and  their  successors  in  office,  by  general  warranty  deed,  a  lot  of 
ground  located  in  the  town,  known  in  the  general  plat  thereof  as  "No. 
^,"  being  an  out  lot,  which  was  granted  by  the  trustees  of  the  town  liy 
neneral  title  bond  to  William  Steel  in  consideration  of  his  actual  settlement 
thereon,  and  which  title  bond  was  assigned  by  Steel  for  a  valuable  consider- 
^tion,  Williaui  Mitchell,  and  by  Mitchell  to  Davor  Worley,  and  byWorleyto 
Henry  Marshall,  which  was  assigned  by  Marshall,  for  a  valuable  considera- 
tion, to  the  committee  of  the  Transylvania  Co.,  and  by  the  Transylvania  Co. 
^o  the  trustees  of  Transylvania  University.    No  reservation  upon  the  power 
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of  alienation  is  contained  in  this  deed,  and  this  property  was  held  by  Tran^ 
ijlvania  UniverBity  until  it  was  consolidated  with  Eentnoky  University  by- 
Tlrtne  of  an  act  approved  on  the  S8tb  of  February,  1866. 

The  act  of  the  general  assembly  antborislng  the  ooDSolidation  of  the  twa 
nnlTersitiefl  provided,  first,  *'that  after  the  consolidation  they  should  be. 
known  by  the  name  of  Kentucky  University."  Article  2  provides  that,  thow 
cantors  of  Kentucky  University  should  have  all  the  rights  and  powers  ot 
the  tmatees  of  the  Transylvania  University  in  regard  to  all  the  funds  and 
property  of  Transylvania  University,  which  should  pass  to  the  Kentucky. 
UttlversUy  by  virtue  of  the  act,  and  should  be  bound  by  the  trusts  and  con- 
ditions to  which  said  trustees  were  subject.*'  Article  8  "provides  that,  so, 
far  as  relates  to  the  funds  and  property  of  Transylvania  University,  tha 
charter  of  Kentucky  University,  as  herein  charged,  should  be  the  charter  of* 
the  conaolldated  University."  Section  4  provides  that  Kentucky  University 
should  be  located  in  Fayette  county,  in  or  near  the  city  of  Lexington.  Sec-i. 
tion  5  provides  "that  if  hereafter,  for  any  cause,  the  location  of  Kentucky 
University  shall  be  changed  from  Fayette  county,  then,  in  that  event,  the 
eonsolldatlon  shall  cease,  and  the  trustees  of  Transylvania  University  re<v 
sume  their  separate  corporate  existence,  and  should  be  entitled  to  receive 
and  take  into  their  possession  all  the  funds  and  property  which  belonged  to. 
Transylvania  University  at  the  time  of  consolidation,  and  that  it  should 
be  the  duty  of  the  curators  of  Kentucky  University  to  surrender  to  saiA 
trustees  all  said  property,  and  the  principal  of  all  the  funds  which  came  inta 
their  possession  belonging  to  Transylvania  University  at  the  time  of  con<«. 
solidatlon."  The  Kentucky  University  held  possession  of  this  lot  under  the. 
Gontraot  of  consolidation  until  the  17th  of  March,  1901,  when  they  brought, 
this  suit,  asking  the  chancellor  to  appoint  seven  trustees  for  Transylvania. 
University  as  successors  of  those  who  held  the  property  at  the  date  of  tha 
oonsolidation  in  1866,  none  of  whom  were  alive,  and  asked  for  a  sale  of  lot^ 
No.  6,  and  that  the  proceeds  be  invested  so  that  it  would  yield  a  largt  r  in- 
come for  the  university.  On  the  S6th  of  March,  1901,  the  judge  of  the  Fay, 
ette  Circuit  Court  appointed  seven  trustees  for  Transylvania  University,  and 
thereafter  an  agreement  was  entered  into  by  the  trustees  of  Transylvanii^ 
University  and  the  curators  of  Kentucky  University,  to  the  effect  that  sa 
much  of  lot  No.  6  as  is  bounded  by  Second  street  on  the  south.  Market. 
street  on  the  east,  and  Mill  on  the  west,  and  running  260  feet  on  Market  and 
Mill  streets,  should  be  conveyed  by  the  trustees  of  Transylvania  University 
and  the  curators  of  Kentucky  University  to  the  city  of  Lexington,  or  ta 
such  corporation  as  may  have  under  the  law  the  right  and  power  to  accept, 
the  donation  of  Andrew  Carnegie  to  build  a  library  building  and  maintain 
a  free  library  upon  the  following  terms : 

"A.  Upon  the  payment  of  nine  thousand  dollars  ($9,000)  to  Kentucky 
University. 

"B.  A  conveyance  to  be  executed  by  both  corporations  conveying  to  the 
city  of  Lexington  their  title,  except  that  in  Faid  conveyance  there  shall  be 
such  reservation  as  will,  in  case  said  building  ever  ceases  to  be  used  as  a 
Ubrary,  cause  said  lot  to  revert  to  the  two  corporations  above  named,  under 
the  same  trust  and  held  by  the  same  titles  and  under  the  same  limitation^ 
and  conditions  as  said  corporations  now  hold  said  property. 
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''G.  Said  $9,000  is  to  be  held  by  Kentaoky  University  as  part  of  what  la 
known  as  the  Transylvania  Endowment  Fond  under  the  act  of  the  goDeral 
assembly  of  Kentucky  of  1866,  permitting  and  anthorizing  the  oonsolldallon 
of  Kentucky  University  and  Transylvania  University. 

"2.  Upon  the  execution  of  said  conveyance  and  transfer  of  the  possessioD  of 
%be  above-described  southern  part  of  said  lawn,  Kentucky  University  agreea : 

"A.  To  dismiss  the  action  in  equity  now  pending  in  the  Fayette  Circuit 
<}ourt  for  the  purpose  of  obtaining  a  decree  to  sell  the  said  college  lawn. 

"B.  Kentucky  University  agrees  to  enter  upon  the  journals  of  its  Board 
x)f  Curators  a  resolution  that  Kentucky  University  will  hold  the  remalDlni^ 
part  of  said  lawn  under  the  present  conditions  and  limitation, with  a  further 
statement  that  said  property  is  not  to  be  alienated  by  Kentucky  University, 
-and  is  to  be  used  in  conjunction  with  Kentucky  University  for  iinrpofiea 
fairly  with  in  the  scope  of  educational  objects." 

An  amended  petition  was  thereupon  filed  in  this  case  by  the  Kentucky 
tJniverslty,  withdrawing  their  prayer  for  a  sale  of  any  part  of  the  real  estate 
mentioned  in  the  petition  except  the  lot  described  above,  and  asked  that  the 
^adgment  might  be  entered  authorizing  them,  in  connection  with  the  tma- 
tees  of  Transylvania  Universityi  to  sell  the  lot  to  the  city  of  Lexington  for 
the  use  of  the  Board  of  Trustees  of  the  Free  Public  Library.  The  trustees  of 
Transylvania  University  entered  their  appearance  to  this  amended  petition 
^nd  consented  to  the  submission  of  the  case  except  the  defendant,  C.  B. 
Bollock,  who  offered  to  file  an  answer,  denying  the  power  of  the  trustees 
of  Transylvania  University  to  consent  to  the  sale  of  the  lot  in  question 
because  of  the  limitations  contained  in  article  6  of  the  act  of  the  general 
assembly  authorizing  the  consolidation.  The  chancellor  held  that  the 
curators  of  Kentucky  University,  and  the  trustees  of  Transylvania  Unl* 
Terslty,  had  the  power  to  sell  and  convey  the  lot  to  appellant,  and  that 
the  agreement  entered  into  between  the  officers  of  the  respective  unlver- 
eities  was  a  binding  contract,  and  the  two  corporations  could  convey 
«  perfect  title.  The  judgment  further  provided  that  the  board  of  trus- 
tees of  the  Free  Public  Library  were  not  bound,  nor  was  their  title  af- 
fected in  any  way,  by  the  agreement  between  the  respective  universities 
xcept  as  to  the  purpose  for  which  the  lot  agreed  to  be  conveyed  should  be 
\iBed.  And  this  appeal  is  prosecuted  from  that  judgment  by  the  board  of 
trustees  of  the  Free  Public  Library  for  the  purpose  of  having  the  title  to  the 
property  in  question  iiassed  upon  by  this  court. 

There  can  be  no  doubt  that  before  the  consolidation  Transylvania  Univer- 
«ity  had  the  power  to  alienate  the  lot  in  question,  and  by  the  terms  of 
the  consolidation  the  curators  of  Kentucky  University  succeeded  to  all  the 
powers  theretofore  enjoyed  by  the  trustees  of  Transylvania  University  with 
reference  to  the  property.  There  is  nothing  in  the  act  of  ooosolldatlon 
^hich  requires  the  return  of  the  Identical  property  received  from  Trani^I- 
vania  University  in  the  event  the  conditions  mentioned  in  section  6  of  the 
act  of  consolidation  should  transpire.  Transylvania  University  has  at  most 
-only  a  contingent  interest  in  revernion  in  the  funds  and  property  trans- 
■ferred  by  the  consolidation  to  Kentucky  University,  and  we  can  not  believe 
that  it  was  ever  Intended  that  Kentucky  Univeriity  should  not  enj<qr  tte 
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right  toohani^etbe  form  of  their  iDTestmeDt,  under  proper  restrlotlons  for  Its 
■dfety,  when  Its  iDterest  might  require. 

ADd  there  certainly  can  be  no  doubt  that  the  two  uniTersities  aoting 
together  can  oonTey  a  perfeot  title  to  the  lot  in  question.  The  only  charge 
Id  the  judgment  upon  the  lot  ia  that  it  shall  not  be  used  except  for  a  free 
public  library,  and  that  it  should  revert  to  the  grantors  in  the  event  it 
should  cease  to  be  so  used.  The  other  conditions  and  stipulations  men- 
tioned Id  the  agreement  between  the  two  universities  are  simply  a  charge  or 
restriction  upon  the  disposition  of  the  residue  of  the  property,  but  in  no 
wise  affects  the  title  to  the  lot  contracted  to  be  sold  to  appellants,  and  upon 
compliance  with  their  undertaking  they  are  entitled  to  a  general  warranty 
deed,  coDveylng  the  fee  simple  title  to  the  lot. 

As,  in  our  opinion,  appellants  get  by  the  judgment  all  they  contracted  for, 
they  have  no  ground  of  complaint,  and  the  judgment  is,  therefore,  aflSrmed. 


WARREN   V.  NASH. 
(Filed  June  7,  1902— Not  to  be  reported.) 

1.  Breaob  of  contract— Instructions— Improper  argument  of  attorney— This 
appeal  is  prosecuted  from  a  judgment  recovered  by  appellee  against  appel- 
lant for  a  breaob  of  coutrsct  of  employment  as  solicitor  of  tobacco  for  appel- 
lant. Objections  to  instructions  given  and  misconduct  of  attorney  for 
appeUoe  In  argument  to  the  jury  are  urged  for  reversal.  Held— That  the  in- 
struotions  given  were  misleading,  and  the  court  erred  in  refusing  to  stop  at- 
torney for  appellee  in  argument  of  matters  not  shown  by  the  evidence. 

3.  Bill  of  exceptions— Appeals— It  is  not  essential  that  it  should  be  ex- 
pressly stated  in  the  bill  of  exceptions  that  the  bill  contains  all  the  evidence 
or  all  the  Instructions  given  and  refused.  It  will  be  regarded  as  complete 
unless  it  appears  on  the  face  of  the  record  that  other  instructions  were  given 
or  refused.  Although  the  bill  of  exceptions  does  not  show  the  statements 
made  by  counsel,  but  if  such  statements  are  made  in  the  affidavits  for  a 
new  trial,  and  the  affidavits  are  made  a  part  of  the  record,  they  will  be 
oonsidered  upon  the  question  of  error  in  failing  to  grant  a  new  trial.  In 
Ibis  ease  such  statements  were  improper  and  prejudicial. 

Kohn,  Baird  &  Spindle  for  appellant. 

R.  T.  Colston  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellee  Nash  brought  suit  against  appellant  Warren,  who  was  engaged 
In  carrying  on  the  business  of  a  tobacco  warehouseman,  for  damages  for 
the  breach  of  a  contract  of  employment  for  one  year,  ending  September  1, 
1890,  by  which  Warren  employed  Nash  to  travel  in  Woodford  county  and 
solicit  shipments  of  tobacco  to  tbe  Warren  Tobacco  Warehouse,  the  consid- 
eration for  the  service  to  be  rendered  being  91.60  for  each  hogshead  Nash 
should  cause  to  be  shipped  to  that  warehouse.  He  alleged  that  on  October 
14,  1808,  after  be  bad  secured  the  promise  of  shipments  of  more  than  three 
hundred  hogsheads  of  tobacco,  Warren  discontinued  business,  closed  his 
warehouse,  and  prevented  Nash  from  completing  his  contract. 

Warren  answered,  -denying  the  labor  performed  by  Nash  and  the  promises 
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of  tobacco  sblpmeDts  alleged  in  the  petition,  but  admitted  tbe  ezeoutloD  ot 
tbe  contract,  and  pleaded  an  agreement  by  Nasb  tbat  tbe  contract  gfaonld 
be  canceled  if  Warren  could  secure  for  blm  a  position  as  solicitor  of  tobacco 
with  Glaypool,  Larimore  &  Co.,  of  the  Kentucky  Tobacco  Warehouse;  that 
he  did  procure  for  Nash  an  agreement  of  employment  from  that  firm  a» 
solicitor  of  tobacco  until  September  1,  1899  at  tbe  same  rate  of  compenstion; 
that  Nash  entered  upon  the  discharge  of  his  duties  for  the  Arm  named  and 
released  Warren  from  liability  under  his  contract.  Nash  replied,  denying 
tbat  he  had  made  any  agreement  to  release,  admitted  that  he  entered  into  an 
agreement  with  Claypool,  Larimore  &  Co.  to  solicit  shipments  of  tobacco  for 
them,  but  rendered  no  services  thereunder.  In  a  second  paragraph  he 
pleaded  that,  after  his  contract  with  Warren  had  been  broken,  he  applied  to 
and  obtained  from  Claypool,  Larimore  &  Co.  employment  as  solicitor  ot 
tobacco  for  that  firm  in  the  county  of  Fayette,  upon  the  understanding  that 
.if  their  general  agent  had  already  disposed  of  that  territory  the  agreement 
was  to  be  void :  that  their  general  agent  had  assigned  that  territory  to 
another  agent,  and  they,  therefore,  annulled  the  contract,  and  he  never- 
solicited  shipments  of  tobacco  for  them.  To  this  second  paragraph  of  the 
reply  a  demurrer  was  sustained. 

A  trial  was  had  and  Nash  testified,  stating  that  he  had  secured  promises  of 
shipment  of  873  hogsheads  of  tobacco  for  the  Warren  warehouse.  His  contract 
with  Claypool,  Larimore  &  Co.  was  offered  in  evidence,  and  after  stating  tbat 
he  did  not  earn  anything  under  the  contract,  he  was  asked  by  his  counsel  why 
he  did  no  work  under  it,  but  on  objection  by  appellant  he  was  not  permitted 
to  answer,  the  court  ruling  that  there  was  an  issue  as  to  whether  he  had 
agreed  to  release  Warren  in  consideration  of  the  obtentlon  of  the  Claypool, 
Larimore  &  Co.  contract,  and  as  the  court  considered  that  contract  upon  ]t» 
face  a  valid  one,  Nash  could  not  be  permitted  to  prove  anything  which  con- 
tradicted it.  There  was  evidence  on  behalf  of  appellant,  Warren,  of  a  con- 
tract between  Claypool,  Larimore  &  Co.  and  C.  A.  Warren  &  Co.,  by  which 
tbe  former  firm  undertook  to  receive  all  tobacco  contracted  for  by  Warren 
&  Co.  and  its  agents,  and  to  pay  $1. 50  per  hogshead  therefor.  There  was 
also  evidence  on  behalf  of  appellant  by  one  of  the  members  of  the  firm  of 
Claypool,  Larimore  &  Co.  that  Nash  went  out  under  the  contract  with  his 
firm  to  solicit  shipments  of  tobacco,  and  that  that  firm  supposed  he  was  at 
work  soliciting  shipments,  but  tbat  about  a  month  after  his  employment  by 
tbem  Nash  came  into  the  warehouse,  and  being  asked  when  he  thought  be 
would  have  some  tobacco  in,  said  he  was  doing  something  else.  The  jury 
found  for  Nash  $1.60  per  hogshead  for  the  373  hogsheads  of  which  be  tetHU 
fled  he  had  secured  promises  of  shipment,  subject  to  credits  of  tS.fiO  whioh 
had  been  paid  him  and  of  190  earned  by  him  as  an  insurance  solicitor  during 
the  year.    The  instructions  given  to  the  jury  are  complained  of. 

It  is  urged  tbat  the  instructions  can  not  be  considered,  as  the  bill  of  ex- 
ceptions does  not  show  affirmatively  that  all  tbe  instructions  offered,  given 
and  refused  are  copied  into  the  record.  But  the  more  recent  authorities  upon 
this  subject  seem  to  hold  distinctly  that  "a  positive  or  direct  statement  in 
the  bill  of  exceptions,  tbat  it  contains  all  the  evidence  or  all  the  instructions 
given  and  refused,  is  not  essential  to  make  the  bill  complete,"  but  that  the 
bill  *'will  be  regarded  as  complete  unless  it  appears  upon  the  face  of  the 
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reeord  that  other  InBtructions  were  ^lyen  or  refused."  (Qarrott  v.  Ratliff 
S3  Ky.,  SS6;  L.  &  N.  R.  B.  Co.  v.  Finley.  86  Ky..  287.)  We  think,  there- 
fora,  that  the  instructloDS  were  properly  before  us. 

The  first  and  second  instmotions  given  seem  to  be  unobjeotionable,  and  to 
oorreotly  state  the  law,  first,  as  to  Nash's  duty  to  seek  other  employment; 
seoond,  as  to  the  efieot  of  an  agreement  by  him  to  canoel  his  oontraot  with 
Warren  upon  Warren's  securing  for  him  employment  with  Glaypool,  Jjari- 
more  &  Co.,  if  the  jury  should  find  such  contract  was  made;  and,  third, 
that  the  contract  of  Nash  with  Claypool,  Larimore  &  Co.  did  not  cancel  or 
affect  his  previous  contract  with  Warren,  unless  there  was  an  agreement 
to  release  Warren  in  the  event  such  a  contract  was  obtained.  In  Instruction 
No.  1,  as  to  Nash's  duty  to  seek  other  employment,  the  jury  were  told  that 
if  he  "obtained,  or  could,  by  seeking  the  same,  have  obtained  other  employ- 
ment for  the  remainder  of  said  term,  then  such  sum,  if  any,  as  they  believe 
from  the  evidence  the  plaintiff  could  have  earned  in  such  other  employment 
durinff  snoh  unexpired  term,  must  be  credited  on  such  sum,  if  any,  as  they 
may  find  the  plaintiff  would  have  earned  under  his  contract"  with  Warren. 

Bat  In  Instruction  No.  8  they  were  told :  "If  the  jury  find  for  the  plain- 
tiff they  should  assess  his  recovery  at  such  a  sum  as  they  shall  believe  from 
the  evidenoe  the  plaintiff  could  make  by  securing  shipments  of  tobacco  from 
the  territory  assigned  to  him  under  the  said  contract  of  August  81,  3898, 
to  the  defendant  Warren's  warehouse,  during  the  year  commencing  the  Ist 
of  September,  18d8,  and  ending  the  1st  of  September,  1899,  had  the  defendant^ 
Warren,  continued  in  the  tobacco  warehouse  business,  less  the  sum  of  $5.50 
advanoed  to  the  plaintiff  by  the  defendant,  Warren,  and  also  less  the  sum 
of  190  which  the  plaintiff,  Nash,  earned  elsewhere  during  said  period  of  the 
said  contract." 

Thifl,  we  think,  was  misleading.  It  lays  down,  in  an  instruction  which 
undertakes  to  state  the  measure  of  recovery,  should  the  jury  find  for  ap- 
pellee, the  total  amount  of  credit  which  the  jury  could  give  upon  the  amount 
thus  found,  and  was  to  that  eitent  contradictory  of  the  first  instruction. 
The  jary  might  very  well  have  understood  that  it  excluded  from  their 
consideration  any  sum  which  appellee  might  have  earned  under  the  contract 
with  Claypool,  Iiarimore  &  Co.  had  he  continued  work  thereunder,  for  this 
instractlon  specifies  the  only  sum  which  Nash  in  his  testimony  stated  that 
he  was  able  to  earn  during  the  period,  and  the  second  instrustion  dealt  with 
the  Claypool,  Larimore  &  Co.  contract  at  some  length,  as  the  consideration 
of  a  release  of  the  Warren  contract,  if  the  jury  should  find  an  agreement  to 
make  such  release. 

We  are  the  more  inclined  to  bold  this  instruction  erroneous,  under  the 
peculiar  circumstances  which  are  shown  in  connection  with  the  argu- 
ment. The  bill  shows  that  counsel  for  appellee  in  making  the  concluding 
argument  to  the  jury  stated  to  the  jury,  and  discussed  before  them  matters 
which  were  not  before  them  in  evidence,  and  that  the  court  refused  t^.j^p 
him.  This  action  of  counsel  and  the  court  seems  to  us,  under. ^^c|^oi{ai- 
Btanoesof  this  case,  to  have  been  prejudicial.  It  is  urgedj  thathtbA  hW^ttd 
exceptions  does  not  show  what  the  matters  were  whichimtninaBl^iargSMIrjIo 
the  jury,  or  what  he  said  about  them.  It  is  true  that  itf'4Mwffid0i(|«gcfllea 
VOL  24 — ^31  -ja/jll'jrjqfl  lol  oiirl'.V  tj-.I:)  .U 
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^itb  the  motioD  for  Dew  trial  Btatements  are  made  aBtoooonserfl  argnmeDt. 
and  thefle  are  a  part  of  the  record.  They  show  what  the  afflaDta  said  that 
counsel  said.  They  do  Dot  show  that  he  actually  said  what  Is  Iraputed  to 
hlin,  and  they  do  Dot  show  that  the  court  certified  that  was  what  he  said. 
Uudoubtedly  che  proper  practice  in  such  case,  where  the  miscoDduot*  relied 
OD  as  grouDd  for  reversal  occurred  Id  the  presence  of  the  court  during  the 
practice  of  the  case,  is  to  have  it  appear  in  the  bill  of  exceptions,  but  It  may 
t>e  considered  upon  the  question  of  error  In  failing  to  grant  a  new  trial,  and 
the  objection  to  its  being  so  considered,  that  It  does  not  appear  that  do 
other  evidence  than  the  affidavits  was  heard  upon  the  naotlon  for  new  trial, 
is  met  by  the  doctrine  laid  down  in  the  oases  of  Garrott  v.  Batliff  and  L.  & 
N.  R.  R.  Co.  V.  FlDley,  supra. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  award  appellant  a  new  trial  and  for  further  proceedings  con- 
slsteDt  herewith. 


GUILL'S  ADM'RS  v.  CORINTH  DEPOSIT  BANK.  &c. 

(Filed  JuDe  10,  1902— Not  to  lie  reported.) 

1.  Bills  and  notes— Surety— Mortgages— Parties  to  actions- Subrogate  n— 
Insurance— R.  executed  a  note  to  appellee  for  1^,030.80  with  G.  as  his  surety. 
Appellee,  after  maturity  of  the  note,  filed  its  petition,  asking  personal  judg- 
ment for  the  debt,  but  summons  was  never  served  on  defendants.  After- 
wards appellee  filed  an  amended  petition,  alleging  that  at  the  time  G.  be 
came  surety  R.  executed  to  him  a  mortgage  on  106ocresof  land  to  indemnify 
him  as  puTpty,  also  to  secure  him  in  an  additional  debt  of  f400,  and  asking 
that  this  mortgage  be  fori  closed  and  that  appellee  be  subrogated  to  the  rights 
of  G.  In  both  debts.  Before  the  service  of  process  on  him  G.  died,  and  at  the 
next  term  of  court  bis  death  was  suggested  and  time  given  to  revive  the 
proceeding.  Judgment  by  default  was  rendered  against  R.,  and  an  order  en- 
tered directing  a  sale  of  the  land.  The  land  was  sold,  and  A.  became  the  pur- 
chaser by  a  transfer  of  the  bid  to  him  at  a  price  which  was  more  than  two- 
1  birds  of  its  appraised  value.  The  sale  was  confirmed  and  A.  plaoed  in 
possession  of  the  land,  who  Insured  the  house  thereon,  and  it  was  snbse- 
tiaently  burned  and  A.  received  $600  insurance  therefrom.  Appellants,  as 
admlnstrators  of  G.,  filed  their  answer  and  cross  petition,  in  which  they  al- 
leged that  the  sale  of  the  land  mortgaged  to  R.  was  premature  ivud  void, 
and,  therefore,  ask  a  resale.  Subsequently  they  offered  to  file  an  amended 
petition  and  cross  petition,  asserting  a  right  to  the  tfiOO  insurance  received  by 
A.,  which  was  refused.  A  judgment  was  rendered  against  the  administra- 
tors for  the  balance  due  on  appellee's  debt,  and  their  cross  petition  was  dis- 
missed. Held— That  the  sale  of  the  land  was  premature  and  void  as  the 
holders  of  the  Hen  were  not  parties  to  the  proceeding  as  required  by  section 
694,  Civil  Code  of  Practice,  and  appellants  were  not  entitled  to  the  $600  In- 
surance received  by  A.  as  the  loss  was  not  made  payable  to  them  in  the 
policy,  and  they  were  not  entitled  to  same  as  mortgagees. 

9.  Decedent's  estate— Interest— The  claim  not  having  been  verified  and  de- 
mand made  of  the  personal  representatives  of  G.  within  one  year  after  their 
qualification,  interest  on  the  debt  was  properly  refused  under  section  &84, 
Kentucky  Statutes. 

H.  Clay  White  for  appellants. 

W.  W.  DlckersoD  and  C.  C.  Cram  for  appellees. 
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Appeal  from  Grant  C  iron  it  Court. 
OpinioD  of  the  oourt  by  Jndge  BurDam. 

The  appellee,  tbe  Corinth  Deposit  Bank,  instituted  this  aotlon  at  law  on 
the  14th  of  January,  1808,  against  W.  H.  RatolifTe.  principal,  and  Hersdon 
Ooill,  snrety,  on  a  note  for  $8,080.80,  due  four  months  after  date,  and  asked 
a  personal  judgment  thereon  against  each  of  the  defendants.  The  record 
^oes  not  disclose  that  summons  was  served  upon  the  defendants  on  this  pe« 
tition.  On  the  26th  of  January  thereafter  the  bank  filed  an  amended 
petition,  in  whioh  they  allege  that  when  Ratclifle  executed  the  note  sued  OB 
be  also  executed  and  delivered  to  his  surety,  Herndon  Guill,  a  mortgage  on 
a  tract  of  100  acres  of  land  to  indemnify  him  as  his  security  to  the  banki 
and  also  to  secure  Guill  in  the  payment  of  an  additional  debt  of  $400  due 
aod  payable  to  Guill  by  RatclllTe,  and  made  the  wife  of  Ratcliffe  a  party 
defendant,  and  asked  that  they  be  subrogated  to  Gulll's  lien  and  for  a  sale 
cf  enough  of  the  land  to  satisfy  their  debt. 

HemdoD  Guill  died  on  the  8d  of  February,  1808,  and  on  the  Idh  of  Febru* 
ary,  at  tfae  next  term  of  the  Grant  Circuit  Court,  which  began  on  the  7th  of 
February,  1808^  the  death  of  Guill  was  suggested  by  appellee  and  time 
ffivan  to  revive  the  proceeding.  Ratcliffe  failed  to  make  any  defense,  and 
CD  tbe  12th  of  February,  1808,  a  personal  judgment  was  rendered  agalnat 
lilm,  and  also  for  a  sale  of  the  land  mortgaged  to  Guill.  The  land  was  sold 
VDder  this  judgment  on  the  11th  of  April,  1808.  to  Ratcllfie  at  the  price  ot 
$775,  which  was  more  than  two- thirds  of  its  appraised  value  $1000.  Ratolitfa 
tranafared  tbe  benefit  of  his  bid  to  W.  B.  Robertson  for  a  valuable  oonsidem- 
tion.  Tfae  sale  was  duly  confirmed  on  the  11th  of  June,  1808,  and  on  the  0th 
of  February,  1800,  the  plaintiff,  by  attorney,  suggested  the  death  of  Herndon 
Oaill,  and  on  his  motion  the  cause  was  ordered  to  be  revived  against  J.  W, 
aod  £.  S.  Works,  administrators,  with  the  will  annexed  of  Herndon  Quill. 
And  on  tbe  13fch  day  of  February,  1800,  an  order  was  entered  authorising 
RoberteoD  to  pay  off  the  sale  bonds  executed  for  the  land,  and  that  a  writ  of 
posMssioD  should  go  therefor.  On  the  10th  of  June,  1800,  the  appellants, 
as  administrators,  filed  their  answer  and  cross  petition,  in  whioh  they  re« 
cited  that  Guill  had  died  on  the  8d  of  February,  1808,  that  his  will  had  been 
probated  on  the  38th  of  February,  1808;  that  they  qualified  as  administra- 
tors thereunder  on  the  13th  of  March,  1808,  and  they  allege  that  the  judg- 
ment decreeing  sale  of  the  100  acres  of  land  mortgaged  by  Ratcliffe  to  Guill 
was  premature,  prejudicial  to  their  rights  and  void,  and  aek  that  the  sale 
thereof  be  set  aside  and  the  land  again  exposed  to  sale  to  satisfy  all  the  debta 
secured  by  tbe  mortgage.  They  also  deny  the  right  of  the  bank  to  recover 
any  interest  on  their  debt  against  Gulll's  estate,  since  the  third  day  of 
February,  1808,  for  the  reason  that  they  had  failed  to  verify  the  claim  sued 
CD  and  present  same  to  the  defendant  for  payment  within  one  year  after 
tbe  death  of  Golll  as  required  by  law.  On  the  0th  of  February,  1000,  ap- 
pellee replied  to  the  answer  and  cross  petition  of  Gulll's  administrators,  and 
denied  their  right  to  the  relief  sought.  And  Robertson,  the  purchaser,  en- 
tered a  general  demurrer  thereto  In  so  far  as  It  sought  to  set  aside  the  sale. 
Subsequently,  on  the  0th  of  October,  1000,  appellant  offered  to  file  an  amended 
answer  and  cross  petition,  in  which  they  set  out  that  Robertson,  after  he  took 
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poMessioD  of  the  land  under  the  Judgment  of  the  court,  bad  inflnred  tb» 
dwelling  honse  thereon,  which  had  in  the  meantime  burned  up,  and  od 
which  he  had  reoeiyed  |60U  by  way  of  insurance,  and  for  which  they  allege  be* 
■hould  be  charged,  and  they  also  sought  to  charge  him  for  a  reasonable  snuk 
for  the  use  of  the  land  and  for  timber  converted  by  him  to  his  own  nee. 
Upon  final  submission  a  judgment  was  rendered  in  favor  of  the  bank  for  tb» 
balance  due  upon  their  debt  against  Guill's  administrators  and  dismlsMNl 
their  cross  petition,  and  to  reverse  that  judgment  this  appeal  is  prosecuted. 

Subsection  8  of  section  094  of  the  Civil  Code  requires  *'the  plaintiff  in  an 
action  to  enforce  a  lien  on  real  estate  to  state  in  his  petition  the  Hens,  ir 
any,  which  are  held  thereon  by  others,  and  make  the  holders  defendants^ 
and  no  sale  shall  be  ordered  by  the  court  prejudicial  to  the  rights  of  the- 
holders  of  any  of  the  liens."  By  the  express  terms  of  the  mortgage  from 
Batcliffe  to  Guill  it  was  made  to  secure  the  payment,  not  only  of  the  debt, 
to  the  bank,  but  also  S400  due  to  Guill  individually,  and  his  personal  repre- 
sentatives were  necessary  parties  to  any  proceeding  to  enforce  the  lien  after 
his  death.  And  the  Judgment,  Fale  thereunder,  order  of  confirmation,  and  alt 
steps  by  which  the  title  to  this  property  was  transferred  to  Robertson,  were 
premature  and  prejudicial  to  the  rights  of  appellees,  and  they  are  entitled 
to  have  the  106  acres  of  land  resold  to  satisfy  all  the  debts  for  which  the- 
mortgage  was  made  to  secure,  as  the  law  is  well  settled  that  a  mortgage- 
is  a  mere  security,  and  both  at  law  and  in  equity  the  mortgagor  is  the  realr 
owner  of  the  property  mortgaged.  And  a  mortgagee  has  no  lien  upon  the 
rents  and  profits  unless  he  has  in  the  mortgage  stipulated  for  a  speoifia 
pledge  to  them  as  part  of  his  security,  nor  is  he  entitled  to  the  InsuraDce- 
which  may  be  collected  by  the  mortgagor  upon  the  buildings  upon  the  prop- 
erty unless  the  mortgage  expressly  stipulated  that  they  shall  be  for  his  bene- 
fit. (Wooley  V.  Holt,  14  Bush,  789;  Taliaferro  v.  Gay,  70  Ky.,  496;  Mercan- 
tile Trust  Go.  V.  South  Park  Residence  Co. ,  94  Ky. ,  &76. )  After  his  purchase- 
of  the  land  Robertson  succeeded  to  all  the  rights  therein  previously  enjoyed 
by  Ratdifle,  as  appellants  could  not  have  required  Ratoliffe  to  have  ao- 
oounted  for  rents  or  insurance  in  case  any  of  the  buildings  had  bnmed^ 
They  have  no  better  claim  thereto  because  of  the  sale  of  the  land  to  Roberson^ 
Boberson  is  entitled  to  have  repaid  to  him  the  $776  without  interest  oat  of 
the  proceeds  of  the  land.  Section  8884  of  the  Kentucky  Statutes  provides: 
"No  interest  accruing  after  his  death  shall  be  allowed  or  paid  on  any  olaim 
against  the  decedent,  unless  the  claim  be  verified  and  authenticated  as  re- 
quired by  law  and  demanded  of  the  executor,  administrator  or  curator 
within  one  year  after  bis  appointment." 

As  the  bank  failed  to  verify  and  demand  payment  of  their  debt  of  Gniirs- 
representatives  within  one  year  after  their  appointment,  they  are  not  entitled 
to  recover  interest  which  may  have  accrued  on  their  claims  after  his  death. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  prooeedlnga 
consistent  with  this  opinion. 

Whole  court  sitting. 
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NEW  YORK  LIFE  INSURANCE  CO.  v.  POPE,  &o. 
(Filed  June  11,  190S— Not  to  be  reported.) 

1.  iDmrance— Lost  polioj— Breach  of  ood tract— Measure  of  damaffes— Ap- 
Vellast  isBoed  a  policy  of  iDsuraDce  on  the  life  of  appellee,  and  after  he  had 
l»id  flye  annnal  premlnms  the  policy  was  destroyed  by  Are  and  appellee  ap« 
plied  to  the  company  for  a  dnplioate  policy.  A  copy  of  the  original  policy 
yna  made  except  the  signatures  of  the  ofSoers  were  not  attached,  but  a  cer- 
tificate siven  that  the  policy  was  valid  and  binding.  Appellee  made  one 
iDore  payment  and  applied  to  the  company  for  a  loan  of  $212  at  6  per  cent. 
iDtereet,  according  to  the  stipulation  in  the  policy.  Appellant  refused  to 
tnake  the  loan  for  reason  alleged  that  apellantdid  not  surrender  the  original 
policy  aa  a  collateral  security.  This  action  for  damage  was  brought  for  a 
hreaofa  of  the  terms  of  the  contract,  and  the  court  awarded  as  damages  the 
'difference  between  the  premium  which  he  was  paying  under  the  policy  and 
the  premium  he  would  have  to  pay  under  a  new  policy  at  his  present  age 
doring  the  twenty  years  the  present  policy  had  to  run,  it  being  fixed  at 
^^.64,  amounting  to  1590.80,  from  which  this  appeal  is  prosecuted.  Held— 
That  the  measure  of  damages  claimed  in  the  petition  and  fixed  by  the 
^murt  was  erroneous.  The  measure  of  damages  for  failure  to  loan  money 
should  be  fixed  at  the  rate  of  interest  the  borrower  would  have  to  pay  in 
^excess  of  the  rate  agreed  on  in  the  proposed  loan. 

8.  Evidence— The  contract  of  insurance  remains  unbroken,  although  the 
-original  policy  Is  destroyed.  The  policy  is  but  the  evidence  of  the  contract. 
The  ooDtraot  may  be  enforced,  although  no  policy  was  issued.  The  petitloo 
^should  be  dismissed. 

J.  B.  Clark  and  Humphrey  Burnett  &  Humphrey  for  appellant. 

Geo.  Doniphan  and  H.  P.  Willis  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  O'Bear. 

On  May  5,  1894,  appellant  insured  the  life  of  appellee,  Lewis  C.  Pope,  by 
its  policy  No.  609,010  in  the  sum  of  $2,000.  Appellee  paid  six  annual  prem- 
tums  of  f02.S0  each.  His  bouse  was  destroyed  by  fire,  and  he  claims  the 
policy  was  burnt.  He  applied  to  appellant  to  issue  to  him  a  duplicate  policy. 
Appellant  issued  the  following  certificate,  attached  to  what  is  admitted  to 
te  a  copy  of  the  policy,  except  the  signatures  of  the  company's  president 
and  secretary  were  not  attached:  "This  certifies  that  a  policy  of  insurance, 
No.  609,010,  upon  the  life  of  Lewis  C.  Pope,  of  which  u  copy  is  hereto  an- 
nexed, was  issued  under  date  of  May  5.  1894,  by  the  New  York  Life  Insur- 
ance Co.,  duly  signed  by  the  proper  officers  therof,  and  that  the  premiums 
thereon  have  been  paid  to  May  6,  1899. 

"CHARLES  C.  WHITNEY,  Secretary." 

On  May  5,  1899,  appellee  Pope  paid  the  premium  then  due,  and  carried 
the  policy  forward  to  May  6,  1900.  Soon  after  the  payment  of  the  premium 
-of  fifay  6,  1899,  appellee  Pope  made  application  to  the  company  for  the 
loan  of  Cil2,  and  sent  to  the  company  the  copy  of  the  policy  above  named, 
duly  aasigned,  to  be  held  by  the  company  as  collateral  security.  Among 
the  privileges  or  benefits  of  the  policy  are  the  following : 

"The  company  will  make  advances  as  loans  upon  this  policy  at  the  fifth 
-or  any  subsequent  anniversary  of  the  insurance,  within  the  accumulation 
twrlod,  under  the  following  conditions : 
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"1.  That  premiums  are  paid  in  full  to  the  time  -when  the  loan  is  made,  Id- 
Oltidiug  the  premium  for  the  entire  iDsuranoe  year  theu  beglDDing. 

"2.  That  the  aggregate  amount  of  loans  outstanding  from  the  sixth  to  the 
tenth  year?,  inolusive,  shall  not  ezoeed  1319 ;  from  the  eleventh  to  the  flfteentb 
years,  inclusive,  shall  not  ezoeed  $440,  and  from  the  sixteenth  to  the- 
twentieth  years,  inolusive,  shall  not  ezoeed  $674. 

'*8.  That  the  polioy  shall  be  duly  assigned  to.ibhe  company  as  collateral  se- 
ourlty  for  the  loans  and  deposited  at  the  home  office. 

"4.  That  interest  at  the  rate  of  6  per  cent,  per  annum  shall  be  paid  upoi> 
all  such  loans  at  the  anniversary  of  the  insurance  next  succeeding  and  an- 
nually  thereafter  until  the  loans  are  paid  off. 

'*6.  That  the  loans  shall  be  for  such  time  as  the  borrower  may  elect,  not; 
longer,  however,  than  to  the  end  of  the  accumulation  period." 

The  company  refused  to  make  the  loan  upon  the  ground  that  the  original 
policy  was  not  transferred  and  delivered  to  it  as  collateral.  It  claimed  that^ 
it  undertook  to  loan  the  money  upon  that  condition  only ;  that  before  appel- 
lee could  enforce  a  compliance  with  its  undertaking  to  loan  the  money  he- 
must  conform  to  the  condition  stipulated  by  the  contract.  Appelleea 
brought  this  suit  for  a  rescission  of  the  contract,  seeking  to  recover  all  tbe^ 
premiums  paid,  and  interest,  and  damages  in  addition,  which  were  alleged 
to  be  the  difference  between  the  cost  to  appellee  of  obtaining  similar  insur- 
aooe  at  his  advanced  age  over  that  required  by  his  age  when  the  contract, 
was  made. 

The  circuit  court  adjudged  damages  in  accordance  with  appellee's  conten- 
tion, as  follows:  "It  is  shown  by  the  pleadings  and  evidence  in  the  aotloA 
that  the  annual  premium  paid  by  plaintiff  on  said  policy  was  $98.20,  an<i 
that  the  amount  of  such  premium  he  would  be  compelled  to  pay  on  a  simU 
lar  policy  at  the  age  of  fifty-one  years  would  be  $121.74,  and  the  difference- 
is  $29.64,  and  that  amount  per  annum  for  a  period  of  twenty  years,  the  life- 
of  the  policy  sued  on,  amounting  to  the  total  amount  of  $6(K).80,  is  tbe- 
amount  plaintiff  ought  to  recover  as  damages  herein."  . 

The  court  refused  to  adjudge  the  return  of  the  premiums  paid.  This  oon- 
tract  of  insurance  bound  the  insurer,  appellant,  first,  to  pay  $2,000,  and  a^ 
further  contingent  sum  in  the  event  of  the  death  of  appellee  as  stated  In  the 
policy;  second,  it  further  bound  appellant  to  give  the  insured  choice  of 
certain  enumerated  benefits  and  provisiona  referred  to  in  the  policy  Id 
event  he  should  outlive  the  accumulation  period,  ending  May  6,  1014; 
third,  appellant  also  undertook  and  agreed  to  advance  or  loan  appellee  not 
exceeding  a  certain  amount  during  certain  periods,  and  upon  the  oondi- 
tions  named  in  that  part  of  the  policy  which  has  already  been  quoted  above. 
It  is  not  denied  that  at  institution  of  the  this  suit,  and  at  the  time  of 
appellee's  application  for  the  loan,  he  had  paid  all  the  premiums  required  of 
him  by  this  contract.  As  appellee  did  not  die,  and  as  the  accumulation 
period  provided  for  in  the  policy  has  not  matured,  we  have  not  to  do  in  thia 
suit  with  the  two  first-named  undertakings  of  the  company.  The  third  only 
is  involved.  Reduced  to  its  final  analysis,  it  is  the  insurance  company  for 
a  consideration,  agreed  to  loan  the  insured  a  certain  sum  of  money  within 
a  given  period,  at  6  per  cent,  per  annum  interest,  upon  the  security  of  hla 
policy  with  the  insurer  as  collateral. 
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It  is  admitted  that  the  opplioation  for  the  loan  of  $212,  the  sum  fixed  by 
the  terms  of  the  policy,  was  made  by  appellee  at  a  time  when  by  the  oon- 
tnet  he  tvaa  entitled  to  have  made  It.  It  is  farther  admitted  that  the  loan 
was  refused.  Assuming  that  the  copy  of  policy  attached  to  the  certificate  of 
the  compaDy's  secretary  entitled  the  insured  to  all  benefits  f^iven  him  by 
the  original  paper,  the  question  then  is,  what  was  the  measure  of  damages 
to  which  appellee  was  entitled?  In  contemplation  of  law,  money  is  always 
Id  the  market  at  the  legal  rate  of  interest.  If  it  can  not  be  had  from  one,  it 
may  be  from  another.  There  is  no  other  thing  so  generally  dealt  in,  and  so 
nolTeraally  prevalent,  as  monuy.  The  law  has  fixed  its  value  incontestably. 
If  it  is  due  to  be  paid  on  a  contract,  and  is  not  paid,  the  law  likewise  fixes 
tbemeasare  of  damages  for  the  breach,  that  is,  the  legal  rate  of  interest.  In 
this  Steto  that  is  6  per  cent,  per  annum.  If,  then,  appellant  had  actually 
■greed  for  a  consideration  to  pay  appellee  1212  on  the  date  named,  and  had 
failed,  no  matter  what  might  have  been  appellee's  Inconvenience  or  loss  be- 
came of  the  failure,  the  law  has  fixed  the  measure  of  his  recovery  at  6  per 
cent,  per  annum  on  the  sum  due  and  damages.  But  here  the  agreement 
was  not  to  pay,  but  to  loan  appellee  1212.  When  loaned,  appellee  would  have 
owed  it  to  appellant,  and  been  bound  to  repay  it.  It  is  not  oharged  that  ap- 
pellee deeired  to  apply  the  loan  to  any  special  use,  of  which  appellant  had 
notioe,  nor  is  it  charged  that  appellee  could  not  have  procured  the  loan  from 
otlier  sources.  If  appellant  had  agreed  to  furnish  appellee  212  bushels  of 
wheat  on  that  date,  and  had  failed,  the  measure  of  damages  would  not 
have  been  the  distress  and  disasters  to  which  he  and  his  family  may  have 
been  subjected  by  not  having  had  the  wheat,  but  it  would  have  been  the 
difference  In  the  market  value  of  the  wheat  at  that  time  and  place  and  the 
oontraot  price.    In  any  event  appellee  would  have  had  to  pay  for  the  wheat. 

So,  in  this  case,  he  would  have  had  to  pay  for  the  money,  that  is,  he 
would  have  had  to  repay  the  $912,  and  in  addititon  the  agrfjed  rate  of  interest 
for  the  time  used,  not  exceeding  the  lawful  rate.  Therefore  it  would  seem 
that  if  he  oould  have  got  the  same  sum  of  money  elsewhere  on  a  loan  at 
5  per  cent  interest,  he  was  not  damaged  at  all.  If  he  was  compelled  to  pay,, 
and  did  pay,  more  interest  than  6  per  cent.,  then  the  difference,  up  to  the 
legal  rate,  is  the  extent  of  his  injury,  and  consequently  must  be  the  measure 
of  his  damage.  (Turpie  v.  Lowe,  114  Ind.,  37;  Lowe  v.  Turpie,  37  L.  R.  A. 
S40;  Sedgwick  on  Damages,  622. ) 

The  contract  of  insurance  was  evidenced  by  the  written  policy.  The 
subsequent  loss  or  deRtnictlon  of  this  papei  neither  annulled  nor  affected 
tbM  oontraot.  The  insured  had  the  same  rights  under  it  after,  as  he  had 
bdfore,  its  loss.  The  paper  Itself,  while  generally  called  the  contract,  is  in 
fact  but  tfae  evidence  of  the  contract.  The  paper  was  not  a  negotiable  in- 
strument, and,  therefore,  if  it  should  turn  up  hereafter  in  anothei's  posses- 
sion, it  would  be  subject  to  every  defense  that  it  would  have  been  in  the 
bauds  of  appellee.  While  it  might  have  required  every  reasonable  insurance 
of  the  loss  of  the  original  paper,  appellant  could  not,  because  of  such  accident, 
treat  any  of  its  obligations  at  an  end.  The  court  is  of  opinion  that  appel- 
lee continued  to  be  insured  by  the  original  policy  according  to  its  terms, 
notwithstanding  its  loss  or  destruction  and  notwithstanding  the  form  of  the 
duplicate  issued  by  appellant,  and  that  all  the  rights  given  to  appellee  by  the 
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oiigiDal  policy  oontlnaed,  and  will  coDtiDue,  to  him  aooordiDg  to  its  terms, 
depeodeot  alone  upoD  bis  paying  the  annual  premiumfl  as  stipulated  in  the 
polioy. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  petition. 


ASHORAFT  t.  COMMONWEALTH. 

(Filed  June  11,  1003— Not  to  be  reported.) 

1.  Criminal  law— Evidence— Bribery  of  witness— On  the  trial  of  appellant. 
Indicted  with  his  brother  on  the  charge  of  murder  of  one  B.,   a  Common- 
wealth's witness  having  testified  be  was  asked  if  he  did  not  tell  appellant's 
father  that  he  was  owing  $S0  for  a  cow  and  horse,  and  If  he  could  get  that  be 
would  not  appear  at  the  trial.    On  re-ezamination  he  was  asked  to  state  all 
the  conversation  that  was  had  with  the  father  of  appellant    Objection  was 
made,  but  the  court  overruled  the  objection,  and  witness  stated  that   the 
father  of  appellant  had  offered  him  $B0  not  to  appear  as  a  witness,  but  that 
he  refused  it.    Held— That  this  was  error,  as  it  was  incompetent  to  prove 
that  any  one  had  offered  to  bribe  the  witness.    It  would    be  competent   to 
show  that  witness  had  offered  to  accept  a  bribe,  or  had  accepted   it,  but   the 
evidence  introduced  was  prejudicial.    A  witness  for  the  prosecution  having 
made  a  statement  as  to  the  manner  of  the  killing,  was  asked  on  cross-exami- 
nation if  he  had  not  made  a  different  statement  at  the  jail  to  appellant  and 
his  brother  in  the  presence  of  witness  M.,  which  he  denied.    Appellant  and 
his  brother  and  M.  were  then  introduced  as  witnesses,  who  testified  that  the 
witness  had  made  such   statements.    M.  was  a^ked  by  the  Commonwealth 
If  he  was  not  in  jail  charged  with  murder;  he  answered  that  he  was.    Held— 
That  it  was  error  to  permit  the  evidence  contradicting  the  witness  for  the 
Commonwealth  as  to  his  previous  statement  to  go  to  the  jury  without  an  in- 
etruction  to  the  effect  that  said  evidence  was  admissible  only   for  the  pur- 
pose of  impeaching  the  witness  and  not  as  substantive  testimony.    It  waS 
error  to  permit  witness  M.  to  state  that  he  was   indicted  for  murder,  as  the 
fact  that  any  one  has  been  charged  with  crime  is  never  competent  as  evi- 
dence of  lack  of  character  affecting  his  credibility  as  a  witness.    It  was  not 
error  to  exclude  evidence  that  on  the  night  before  the  killing  the  deceased 
told  witness  he  had  a  good  forty  five  pistol  and   would  use  it.  as  same  was 
not  relevant.    If  deceased  had  a  platol  that  fact  might  be  shown,   and  if  he 
attempted  to  use  it  that  fact  also  could  be  shown. 

a.  Instructions— Killing  in  defense  of  another— The  court  erred  in  falling 
to  Instruct  the  jury  as  to  the  right  of  the  accused  to  kill  in  defense  of  an- 
other person. 

3.  Improper  argument  of  Commonwealth's  attorney— It  was  not  improper 
argument  for  the  Commonwealth's  attorney  to  state  that  malice  was  to 
be  inferred  from  the  use  of  a  deadly  weapon.  It  was  improper  for  the  at- 
torney for  the  Commonwealth  to  state  in  argument  to  the  jury  that  as  the 
court  had  sustained  the  motion  for  a  peremptory  instruction  on  behalf  of  ap- 
pellant's brother,  who  was  jointly  indicted  with  him,  that  the  court  had 
evidently  thought  the  appellant  guilty. 

Grant  E.  Lilly  for  appellant. 

C.  J.  Pratt  and  McKenzie  Todd  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 
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AppellAot  Aflheraft  was  Indioted  and  oonvloted  in  the  Estill  pironlt  Court 
for  the  no  order  of  Luther  Brown.  His  brother,  F.  M.  Ashoraft,  was  jointly 
indicted  and  tried,  but  was  acquitted  under  peremptory  instructions  from 
tlie  court.  Appellant  complains  of  the  following  matters  in  his  application 
for  a  new  trial : 

1st.  A  witness,  John  Hatfield,  had  testified  for  the  Commonwealth.  He 
was  asked  on  cross-examination  if  he  did  not  tell  appellant's  father  that 
be,  the  witness,  was  owing  ISO  for  a  cow  and  a  horse,  and  if  he  could  get  that 
.  that  he  would  not  appear  against  appellant.  He  answered  that  he  did  not. 
On  re-examination  by  the  attorney  for  the  Commonwealth  be  was  asked 
^  tell  all  the  conversation  with  appellant's  father.  This  was  objected  to. 
The  objeotion  was  overruled,  and  the  witness  permitted  to  answer,  and 
said:  "F.  M.  Ashcraft  (appellant's  father)  asked  me  not  to  appear  against 
his  boys,  and  offered  to  pay  me  f30  not  to  do  so,  and  I  refused  to  accept  it." 

We  are  of  opinion  that  this  ruling  was  error.  If  the  witness  had  offered 
to  accept  a  bribe,  or  had  accepted  it,  to  testify,  that  fact  might  have  been 
relevant  to  the  case,  but  that  the  prisoner's  father,  or  any  other  person  than 
the  prisoner,  had  offered  to  bribe  a  witness  in  the  case  could  not  be  a  rele- 
vant fact  against  tthe  prisoner.    That  it  was  prejudicial  can  not  be  doubted. 

2d.  It  was  the  contention  of  appellant,  and  there  was  evidence  before  the 
jory  to  the  effect  that  appellant's  brother,  F.  M.  Ashcraft,  was  engaged  in 
a  fight  with  oneD.  B.  Watson;  that  Watson  was  assaulting  F.  M.  Ashcraft 
with  a  revolver,  and  that  F.  M.  Ashcraft  was  unarmed,  but  engaged  in 
the  fight  with  his  fists;  that  appellant  started  to  the  rescue  of  his  brother; 
that  the  deceased.  Brown,  was  called  to  by  Watson  to  "shoot,  him;  shoot 
bim,  '*  an  exclamation  claimed  by  appellant  to  be  addressed  to  Brown,  re- 
qaesting  Brown  either  to  shoot  appellant  or  to  shoot  appellant's  brother. 
Brown  had  also  drawn  a  revolver ;  that  appellant  accosted  Brown,  and  in 
the  souffle  Brown's  pistol  was  discharged,  whereupon  appellant  shot  him, 
it  is  claimed,  in  his  self-defense  or  in  the  defense  of  his  brother. 

One  Elijah  Witt  testified  for  the  Commonwealth  that  he  was  present  at 
the  shooting,  and  saw  it.  He  states  that  he  saw  £.  P.  Ashcraft  get  up  out 
of  his  chair  and  immediately  shoot  Brown.  Brown  said  when  he  fell :  "You 
have  shot  the  wrong  man."  On  cross-examination  Witt  was  asked  if  he  had 
not  told  appellant  and  his  brother  at  the  county  jail,  in  the  presence  of 
!Nimrod  Mcintosh,  that  he'  saw  Brown  draw  his  pistol  and  start  toward 
where  Watson  and  Ashcraft  were  fighting,  and  that  as  E.  P.  Ashcraft  was 
rising  from  bis  chair  Brown  turned  on  him  and  presented  his  pistol  on  him, 
and  then  E.  P.  Ashcraft  knocked  it  off  of  him  and  immediately  shot  Brown. 
The  witness  answered  that  he  did  not. 

Appellant  and  his  brother  each  testified  that  the  witness,  Witt,  had  the 
conversation  above  referred  to.  They  [then  called  Mcintosh  as  a  witness, 
who  confirmed  their  testimony  on  this  point.  The  Commonwealth,  on 
-croea-examination  of  the  witness,  Mcintosh,  asked  him:  "Question.  Are 
you  not  now  in  jail  on  the  charge  of  murder?"  The  court  overruled  appel- 
lant's objection  to  this  question  and  required  the  witness  to  answer,  and  he 
answered  that  he  had  been  indicted,  and  was  then  in  jail  awaiting  trial, 
and  that  he  was  charged  with  murder. 

It  was  competent,  under  sections  697-698  of  the  Code,  to  discredit  the  wit- 
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DOBS  by  provlDg  that  be  bad  at  anotber  time  made  a  diflereDt  statement  to 
that  ooDtained  in  bis  testimoDy,  but  suob  eTidenoe  was  oDly  admissible  for 
the  purpose  of  impeaobing  tbe  witness,  and  not  as  substantive  testimony 
for  appellee.  Tbe  oourt  should  have  so  instructed  tbe  jury.  (Jones  v.  Cnin- 
monwealtb,  20  Ky.  Law  Kep. .  355;  Collins  v.  Commonwealib,  23  Ky.  Law 
Rep.,  743;  Fueston  v.  Commonwealth,  91  Ky..  230;  MuUins  t.  Common^ 
wealth,  24  Ky.  Law  Rep.,  3483. )  We  are  fcrltein-ore  of  opinion  that  it  was 
error  to  have  peimittted  the  question  to  have  been  asked,  or  to  have  required 
it  to  have  been  answered  oonoerning  tbe  indictment  of  tbe  witness,  Mcintosh. 
Tbe  manifest  purpose  of  this  question  and  its  answer  was  to  impeach  tbe 
obaraoter  of  tbe  witness,  Mcintosh.  Under  the  Code  this  can  be  done  only 
by  proving,  first,  that  he  has  made  a  different  statement  from  bis  testimony 
conoerning  tbe  same  transaction;  or,  second,  by  proof  of  bis  bad  character  by 
proof  of  his  general  reputation  to  that  effect;  or,  third,  by  proof  that  be  bad 
been  convicted  of  crime,  involving  moral  turpitude.  Tbe  fact  that  one  has 
been  charged  with  crime  is  never  competent  as  evidence  of  lack'  of  character 
affecting  his  credibility  as  a  witness.  (Welch  v.  Commonwealth,  23  Ky. 
Law  Rep.,  151,  and  cases  there  cited  and  reviewed.) 

What  is  said  above  also  applies  to  similar  questions  propounded  to  witness 
D.  B.  Watson  by  tbe  defendant. 

3d.  Appellant  complains  that  the  court  refused  to  permit  him  to  prove  by 
Ella  Duke  a  conversation  she  had  with  deceased.  Brown,  on  the  night  of 
the  killing,  and  just  before  it  happened.  In  this  alleged  conversation  it  is 
stated  that  Brown  showed  her  a  forty-five  pistol,  and  told  her  that  if  any 
one  bothered  D.  B.  Watson  that  night  that  he,  Brown,  bad  as  good  a  forty- 
five  as  any  one,  and  that  he  would  use  it,  too;  that  he  was  a  man  who  would 
use  it. 

We  are  of  opinion  that  none  of  this  evidence  was  relevant.  If  Brown  had 
a  pistol  that  fact  might  be  shown,  and  if  he  attempted  to  use  it  that  fact 
also  could  be  shown. 

4tb.  The  court  instructed  the  jury  as  to  the  law  of  murder,  manslaughter 
and  self-defense,  instructions  that  are  neither  excepted  to  nor  are  they  sus- 
ceptible to  criticism,  in  our  opinion,  so  far  as  they  went.  The  oourt,  how- 
ever, limited  appellant's  right  to  use  force  against  the  decedent  to  bis  belief, 
and  reasonable  grounds  of  belief,  that  decedent  was  then  and  there  about  to 
inflict  upon  bim,  appellant,  immediate  death  or  great  bodily  harm,  etc. 
Wp  are  of  opinion  that  the  court  should  have  also  instructed  the  jury  that  it 
appellant  had  reasonable  grounds  to  believe,  and  in  good  faith  believed, 
that  the  deceased,  Brown,  was  then  and  there  about  to  inflict  upon  F.  M. 
Ashcraft  death  or  great  bodily  barm,  and  that  it  was  necessary,  or  that  it 
reasonably  appeared  to  appellant  to  be  necessary,  in  order  to  avert  the  then 
impending  or  apparent  danger  to  his  brother  at  tbe  hands  of  Brown,  that 
appellant  should  shoot  and  kill  Brown ;  that  he  had  the  right  to  use  such 
foroe  at  his  oommaod  as  was  necessary,  or  as  reasonably  appeared  to  appel- 
lant to  be  necessary,  to  avert  the  real  or  apparent  danger  to  his  brother,  even 
to  tbe  extent  of  taking  the  life  of  the  assailant. 

6th.  In  the  course  of  the  argument  the  Conimonweolth  attorney  told  the 
jury  that  malice  was  to  be  inferred  from  the  use  of  a  deadly  weapon.  This 
statement  was  objrcted  to  by  appellant.  W»»  can  not  say  that  the  argument 
was  not  within  the  legitimate  scope  of  the  attorney's  privilege. 
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'  The  GommoD wealth  attorney  further  stated   in   the  argument  that  inas- 

I  mnoh  as  the  oonrt  had  sustained  the  motion  of  F.  M.  Ashcraft  for  a  pererop- 

j  tory  iBstTDction,  and  had  overruled  the  same  as  to  E.  P.  Ashcraft,  that  he^ 

the  court,  had  evidently  thought  the  defendant  guilty.  The  defendant  ob- 
jected to  this  statement.  The  court  overruled  the  objection.  We  think  this 
was  error.  Whatever  opinion  the  court  may  have  had  as  to  appellant's  guilt 
or  innooenoe,  it  was  not  proper  for  it  to  have  been  imparted  to  the  jury, 
and.  of  course,  was  not  proper  for  the  Commonwealth  attorney  to  have  been 
)  permitted  to  state  the  fact..   It  could  properly  not  affect  either  the  fact  of 

the  defendant's  guilt  nor  the  jury's  duty  to  themselves  to  determine  it. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,, 
with  instructions  to  award  appellant  a  new  trial  under  proceedings  not  in- 
oonslstent  with  this  opinion. 


TOWLES  V.  EDWARDS-BARNARD  CO. 

(Filed  June  11,  1902— Not  to  be  reported.) 

Married  women —Fraud  in  execution  of  mortgage— Pleading— This  action 
was  instituted  to  enforce  a  mortgage  ezeouted  on  two  tracts  of  land.  The 
wife  of  the  mortgagor  resists  the  enforcement  of  the  mortgage  as  to  one- 
traot  of  land,  alleging  in  her  answer  that  the  mort>gage  as  to  said  tract  waa 
obtained  by  misrepresentation  and  fraud,  as  the  mortgage  was  represented  to 
her  as  covering  but  one  tract,  and  that  this  tract  belonged  to  her  to  the  t-z- 
tent  of  tS76,  which  was  paid  for  out  of  her  separate  estate,  although  the  tltl& 
was  taken  to  her  husband.  Held— That  allegations  of  the  petition  as  to  fraud 
and  misrepresentation  in  executing  the  mortgage  are  insufiSoient  as  they 
fail  to  allege  who  committed  the  fraud  or  made  the  misreperesen  tat  ions. 
As  to  the  application  of  the  funds  of  the  wife  in  the  payment  for  the  land 
he  Is  entitled  to  no  relief,  as  it  was  paid  when  the  personal  estate  belonged 
to  the  husband. 

John  W.  Douglas  for  appellant. 

Lindsay  &  Botte  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  action  by  appellees  to  enforce  a  mortgage  lien  on  two  tracts  of 
land  executed  by  C.  T.  Towles,  now  deceased.  The  appellant,  Katherin» 
Towles,  was  the  wife  of  C.  T.  Towles,  and  filed  answer,  in  which  she  at- 
tempts to  plead  that  the  mortgage  was,  os  to  one  tract,  obtained  by  fraud, 
that  is,  she  signed  and  acknowledged  the  mortgage  in  ignorance  of  the  fact 
that  both  tracts  were  included,  and  that  the  mortgage  was  not  read  and  ex- 
plained to  her  by  any  person.  She  also  pleaded  that  as  to  one  tract  ther& 
was  used  of  her  separate  estate  the  sum  of  |376  to  pay  for  the  land,  the  title 
to  which  was  taken  in  her  husband,  and  she,  therefore,  says  that  to  that  ex- 
tent she  was  morcgaglng  her  separate  estate  to  secui*e  her  husband's  debts. 
In  a  third  paragraph  she  attempts  to  plead  fraud  in  obtaining  the  mortgage. 
The  lower  court  held  on  demurrer  that  the  answer  was  insufficient  and  gave 
judgment,  and  she  appeals. 

We  are  of  opinion  that  the  answer  states  no  fact  that  is  a   defense   to   thia 
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motion.  There  was  so  error  Id  sustainiDg  the  demnrrer  thereto.  The  plea 
of  fraud  Id  the  answer  la  not  Bpeoiflo  as  to  the  perEon  who  oommitted  It. 
No  person  is  charged  Id  the  answer  with  haviDg  oommitted  the  frand  on  ap- 
pellaDt  Id  iDduoing  her  to  sign  the  mortgage  for  two  tracts.  If  this  was 
ilone  by  the  fraud  of  the  husband  of  appellant,  or  the  clerk,  or  of  some  outside 
party,  appellees  would  not  be  responsible  for  it,  and  a  plpa  of  this  fact  would 
present  no  defense.  The  intimation  of  the  answer  is  that  the  clerk  who  took 
the  acknowledgment  was  to  blame,  but  this  charge  is  not  made  in  terms, 
nor  is  any  person  so  charged.  This  defect  was  never  remedied  by  the  amend- 
ment. As  to  the  other  tract,  the  amendment  discloses  that  the  husband  of 
appellant  had  purchased  the  land  and  owed  a  balance  thereon,  and  used 
^76  of  her  money  to  pay  this  purchase  money  debt.  All  this  occurred  under 
the  old  law,  when  the  personalty  of  the  wife  belonged  to  the  husband  ab- 
solutely when  reduced  to  possession.  The  amendment  showed  on  its  face 
that  the  second  tract  was  never  the  property  of  the  wife,  and  she  never  bad 
41  legal  claim  thereon  as  separate  estate. 

There  appears  no  error,  and  the  judgment  is  affirmed. 


COMMONWEALTH  v.  RAMSEY  &  STARLING. 
(Filed  June  11,  1903— Not  to  be  reported.) 

1.  Criminal  law— Indictment— Knowingly  using  false  scales— Appellanta 
were  indicted  for  knowingly  keeping  false  scales  and  cheating  thereby. 
The  sufBciency  of  the  indictment  is  involved  on  this  appeal.  Held— That 
aaid  indictment  is  insufficient.  In  order  to  constitute  the  offense  under 
section  4819,  Kentucky  Statutes,  it  should  be  alleged  that  defendant  know- 
ingly and  willfully  kept  false  weights,  balances  or  measures  for  the  purpose 
of  buying  or  selling  therewith,  and  had  so  kept  same^for  a  period  of  one 
month.  No  such  allegations  are  contained  in  this  indictment.  The  indlot- 
ment  can  not  be  considered  as  an  indictment  for  the  oommonlaw  offense, 
as  the  common-law  offense  is  merged  into  the  statutory  offense. 

)i.  Jurisdiction— The  circuit  court  had  no  jurisdiction  of  the  offense  as 
the  penalty  fixed  by  statute  is  only  |4  for  each  offense. 

C.  J.  Pratt  and  McKenzie  Todd  for  apellant. 

Lockett  &  Lockett,  Bourland  &  Henson,  C.  W.  Bennett  and  Clay  & 
■Clay  for  appellees. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellees  were  indicted  for  "knowingly  using  false  scales  in  their  buslneMi, 
and  cheating  thereby. "  The  descriptive  part  of  the  indictment  is  as  fol- 
lows: "The  said  John  Ramsey  and  Thomas  Starling,  on  the  third  day  of 
March,  1899,  and  on  divers  other  days  before  the  finding  of  this  indiotment, 
in  the  said  county  of  Webster,  being  dealers  in  leaf  tobacco  at  Sebree,  In 
Webster  county,  and  buying  tobacco  in  n  general  and  public  way  from  the 
farmers  of  said  county,  did  unlawfully,  deceitfully,  willingly,  falsely  and 
fraudulently  have  in  their  factory  and  warehouse  a  certain  pair  of  scales  so 
deceitfully  constructed  and  adjusted,  and  capable  of  manipulation  by  them, 
as  to  cause  every  draft  of  tobacco  weighed  on  them   and   bought  thereby  to 
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appear  at  less  weight  than  the  true  weight  by  about  one- tenth,  and  the  said 
Ramsey  and  Starling,  acting  together,  did,  on  the  day  aforesaid,  willingly ,^ 
falsely  and  knowingly  weigh  the  tobacco  of  Dr.  Wm.  Harding  and  Lawson 
Toweiy  in  the  course  of  their  trade  and  business,  and  well  knowing  said 
Boalea  were  false  and  untrue,  which  made  said  tobacco,  which  in  fact  and  ii> 
tniib  weighed  at  least  5.000  pounds,  weigh  596  pounds  less  than  said  actual 
and  true  weight,  all  done  with  the  intention  to  cheat  and  defraud  said 
Towery  and  Harding  and  others  unknown  to  the  grand  jury,  and  did  thereby 
cheat  and  defraud  said  Towery  and  Harding." 

The  court  sustained  a  demurrer  to  the  indictment  and  dismissed  it.  The> 
Commonwealth  appeals.  It  is  argued  for  appellees  bhat  the  demurrer  was 
properly  sustained  upon  two  grounds :  First,  that  it  is  not  alleged  in  the  in- 
dictment that  appellees  were  engaged  in  buying  or  selling  tobacco  in  the 
transactions  with  the  persons  charged  in  the  indictment;  and,  second,  that 
the  penalty  is  not  within  the  jurisdiction  of  the  circuit  court.  It  is  their- 
GODtentSon  that  all  the  law  on  this  subject  has  been  codified  by  statute  under 
the  title  of  '* Weights  and  Measures."  The  section  providing  a  penalty  for 
the  Tiolatlon  of  the  statute,  being  section  4819,  is  as  follows:  "Any  person 
who  shall  buy  or  sell  by  any  weight,  balance  or  measure,  that  does  not  cor- 
respond to  and  agree  with  such  duplicates,  or  shall  keep  the  same  for  the 
purpose  of  buying  or  selling  therewith  shall  be  fined  |4  for  every  offense,  or 
a  like  sum,  for  every  month  he  may  continue  to  keep  the  same." 

By  section  4816  It  is  enacted  that  the  weights,  measures  and  balances  re- 
ceived  from  the  government  of  the  United  States,  and  kept  in  the  ofQce  of 
the  secretary  of  state,  shall  be  the  standard  of  weights  and  measures  in  this 
State.  The  next  three  sections  provide  for  duplicates  thereof  to  be  furnished 
to  counties,  and  for  testing  the  weights,  measures  and  balances  of  private 
persons  that  they  may  be  kept  in  accord  with  said  standard.  On  the  other 
hand.  It  is  the  argument  of  the  Commonwealth  that  the  indictment  chargea 
the  defendants  with  the  common  law  offense  of  a  cheat  by  keeping  and  using- 
false  weights  (2  Bishop  Crim.  Law,  146),  the  punishment  for  which  is  by 
fine  and  imprisonment.    (1  Bishop  Crlm.  Law,  940-947.) 

We  are  of  opinion  that  the  common-law  offense  to  cheat  by  one's  buying 
or  selling  by  the  use  of  false  weights  is  incorporated  into  section  4819  of  tbe- 
Kentucky  Statutes,  supra.  In  the  case  of  the  Commonwealth  v.  Rowe,  ~ 
Ky.  Law  Hep.,— this  court  held  that  where  at  common  law  an  act  was  an 
offense,  and  a  statute  was  enacted  appointing  a  penalty  for  the  doing  of  tbe- 
same  thing,  or  the  same  thing  and  other  things  in  connection,  that,  under  sec- 
tion 1127,  of  the  Kentucky  Statutes,  the  punishment  prescribed  by  the  statute 
only  could  be  Inflicted.  We,  therefore,  conclude  that  had  the  indictment  in 
this  case  properly  charged  the  accused  with  the  constituent  elements  of  the- 
offense,  the  punishment  therefor  would  have  been  $4  for  each  offense.  This 
sum  not  being  within  the  jurisdiction  of  the  circuit  court,  that  court 
could  not  take  cognizance  of  the  prosecution.  We  are  furthermore  of  the 
opinion  that  the  indictment  failed  to  charge  facts  sufficient  to  constitute 
the  offense.  The  only  time  that  this  statute  has  been  under  consideration  by 
the  higher  courts,  so  far  as  we  are  advised,  was  in  the  case  of  O'Bannon  v. 
Commonwealth,  15  Ky.  Law  Rep.,  664,,  before  the  Superior  Court.  We 
think  the  construction  of  the  statute  given  by  the  court  in  that  case  is  sub- 
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staotially  correct;  that  before  one  cao  be  guilty  of  its  ylolatloD  he  XDOsi 
knowingly,  willfully  and  corruptly  buy  or  sell  by  a  weight,  balauoe  or  meas- 
ure that  does  not  ooirespond  to  or  agree  with  the  standards  provided  by  the 
preceding  sections  of  the  chapter  on  "Weights  and  Measures/' supra;  or 
It  should  be  alleged  that  such  person  knowingly  and  willfully  kept  stich 
false  weight,  balance  or  measure  for  the  purpose  of  buying  or  selling  there- 
with, and  had  so  kept  same  for  the  period  of  one  month. 
The  judgment  is  aflQimed. 


ANDERSON  v.  TERRY.  JR. 

(Filed  June  11,  1002— Not  to  be  reported.) 

Title— Execution— Notice  of  prior  title— Appellant  instituted  this  action 
for  trespass  to  realty,  claiming  both  title  and  possession  under  ezeootloD 
sale.  Appellee  denied  appellant's  title,  and  claimed  that  prior  to  the  IsBve 
of  the  execution  the  defendant  in  the  excution  had  sold  and  conyeyed  to  the 
wife  of  appellee  said  land,  and  had  put  h3r  in  possession  of  same,  and  that 
she  had  given  notice  of  her  claim  at  the  time  of  the  sale  under  execution. 
Held— That  the  proof  sustains  the  defense,  and  the  court  proi>erly  dismissed 
the  petition. 

J.  J.  G.  Bach  for  appellant. 

J.  M.  Sebastian  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge.tf  hite. 

This  is  em  action  for  trespass  to  realty,  the  appellant  claiming  title  as  well 
as  possession  by  reason  of  his  purchase  under  execution  sale  made  by  the 
flherlfl  of  Breathitt  county.  Appellee  denied  appellant's  title,  and  claimed 
both  title  and  actual  possession  to  be  In  Emily  Terry,  wife  of  defendant, 
and  that  they  had  title  and  possession  at  the  time  of  and  before  the  exeou- 
tion  levy  and  sale. 

Upon  trial  by  the  court,  the  action  being  in  equity  to  obtain  an  injunction, 
judgment  was  rendered  in  favor  of  defendant,  the  petition  dismissed,  and 
hence  this  appeal.  The  facts,  as  they  appear,  are  that  In  1S04  Wm.  Bryant, 
who  was  the  common  source  of  title,  sold  by  title  bond  a  part  of  the  land 
in  dispute,  and  in  1806  sold  another  portion  also  by  title  bond.  These  title 
bonds  were  assigned  to  Emily  Terry  and  possession  was  given  the  pur- 
chaser. In  March,  1898,  deed  was  made  by  Bryant,  conveying  the  two  tracts 
sold  by  title  bend,  and  Terry  has  been  in  possession  ever  since. 

William  Bryant  was  appointed  sheriff  of  Breathitt  county,  and  executed 
bond  as  such,  and  to  indemnify  bis  sureties  executed  a  mortgage  to  one 
Hargis  for  the  benefit  of  his  sureties  to  indemnify  them  against  loss  by  rea* 
son  of  the  suretyship.  The  sureties  were  compelled  to  pay  for  Bryant  some 
13,600,  and  to  reimburse  themselves  instituted  an  action  against  Bryant  to 
foreclose  the  mortgage  and  for  personal  judgment.  They  obtained  a  personal 
judgment  and  had  execution  issued  and  levied  on  Bryant's  land.  Including 
the  description  of  the  levy  the  land  sold  to  Terry.  This  land  was  sold  not- 
withstanding Terry's  objection  and  forbiddance,  and  appellant  Anderson 
became  the  purchaser.    It  is  perfectly  clear  that  Terry  forbid  the  sale  and 
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there  It  a  dlepute  as  to  whether  the  Bale  looluded  the  land  of  Terry,  but  it  Is 
reasoDably  clear  that  the  desorlption  does  inolode  that  land.  The  execution 
which  was  levied  on  the  land  of  Bryant  was  Issued  July  6,  1898,  and  the  sale 
made  July  26,  1808,  and  sheriff's  deed  October  34,  1808. 

It  will  thus  be  seen  that  at  the  time  of  the  issual  of  the  execution  the  deed 
to  Emily  Terry,  pursuant  to  the  title  bond,  had  been  executed.  However, 
there  Is  another  fact  deemed  of  importance  by  counsel.  That  is,  that  Terry, 
who  purchased  from  Bryant,  was  also  one  of  the  surties  of  Bryant  as  sheriff, 
and  one  of  the  beneficiaries  in  the  mortgage  to  Hargis,  but  it  does  isppear 
that  when  be  learned  that  the  mortgage  embraced  the  land  he  had  pur- 
chased be  notified  his  co-sureties  of  that  fact,  and  it  is  clear  that  a  part,  if 
not  all  all  of  them,  understood  that  this  description  was  a  mistake  in  in- 
cluding Terry's  land. 

The  execution  issuing  on  the  judgment  that  was  levied,  and  under  which 
the  sale  was  made,  was  for  the  benefit  of  Terry  jointly  with  the  other  sure- 
ilea.  But  Terry  expressly  forbid  the  sale  of  his  wife's  land,  and  gave  public 
nolioe  on  the  day  of  sale  of  her  claim  and  title.  Under  these  facts,  clearly 
established,  the  judgment  for  defendant  was  not  error.  The  legal  title  was 
In  Emily  Terry  when  the  levy  was  made,  and  the  land  had  In  fact  been  sold 
and  poflflession  surrendered  to  Terry  before  the  execution  of  the  mortgage. 
It  is  clear  that  appellant,  a  purchaser  at  the  execution  sale,  could  not  defeat 
this  title,  as  there  is  no  act  shown  to  create  an  equitable  estoppel.  Terry 
promptly  notified  his  co-mortgagees  of  the  mistake  in  the  description  and 
ihe  inclusion  of  his  wife's  land  in  the  mortgage,  and  also  in  due  time  for- 
bid the  sale  and  gave  intending  purchasers  notice  of  his  wife's  title  and  pos- 
aeaslon.  Appellant  seeme  to  have  purchased  with  full  notice,  and  his  pur- 
chase can  not  include  the  lands  of  Emily  Terry. 

Judgment  affirmed. 


GEO.  T.  STAGG  CO..  &c.  v.  E.  H.  TAYLOR,  JR.  &  SONS. 

(Piled  June  12,  190?.) 

1.  Injunction— Preventing  use  of  name  in  advertisement  of  whisky— Res 
judicata— In  1878  E.  H.  Taylor,  Jr.,  who  was  the  owner  of  the  '-0.  F.  G.  Di£- 
tlllery  property,  conveyed  to  Geo.  T.  Stagg"  the  property  known  as  the  O.  F. 
C  Distillery,  with  all  its  fixtures,  appurtenances  and  equipments  of  every 
kind,  description  and  character.  In  the  same  month  he  assigned  to  Stagg 
all  his  rights,  title  and  interest  in  and  the  exclusive  right  to  use  the  O.  F. 
€.  trade-mark,  consisting  of  words  as  follows:  '*0.  F.  C.  Handmade  Sour 
Mash  Whisky,  E.  H.  Taylor,  Jr.,  Distiller,  Frankfort,  Kentucky."  In  1876 
the  corporation  £.  H.  Taylor,  Jr.  Co.  was  organized,  with  £.  H.  Taylor, 
Jr.  and  Geo.  T.  Stagg  as  two  of  the  original  stockholders.  *'£.  H.  Taylor, 
Jr.  Co.*'  wn9  designated  as  the  corporate  name,  and  the  articles  of  inoorpoi- 
ation  provided  that  it  should  continue  twenty-five  years,  or  until  1904. 
Upon  the  organization  of  the  company. Stagg  conveyed  to  it  the  property 
Taylor  bad  conveyed  to  him.  The  corporation  erected  another  distillery  on 
the  land  which  it  named  ^'Carlisle  Distillery,"  and  adopted  the  trade  mark 
brand,  "Carlisle  Standard  Sour  mash  Whisky,  E.  H.  Taylor,  Jr.,  Distiller, 
Ifrankfort,  Kentucky."  With  the  assistance  of  £.  H.  Taylor,  Jr.,  it  adopted 
the  additional  trade-mark,  consisting  of  the  name  of  the  corporation  in  the 
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fao  simile  haDdwrltlDg  of  B.  H.  Taylor,  Jr.,  and  from  its  adoption  until 
April,  1891,  that  brand  was  plaoed  upoD  the  barrels  of  wbisky  mannfaot- 
ured   by  this  distillery.    A  ohaoge  was  made  Id  the  brand  for  the  product* 
for  the  O.  F.  G.  Distillery,  ooDsisting  of  three  letters,  ''O.  F.  C,"  in  lar^e 
Roman  letters,  with  the  corporation  script  brand  beneath  them.      On  Jan- 
uary 1,  1887,  the  corporation  and  Geo.  T.  Sta^rg,  as  party  of  the  first  part,  and 
E.  H.  Taylor,  Jr.,  party  of  the  second  part,  entered  into  a  contract  by  wbfcb 
Taylor   severed  his  connection   with  the  company,   and   in  con8iderBtloi> 
thereof  the  ompany  conveyed  to   him  a  Woodford  county  distillery,  in  con- 
sideration of  which  and  other  benefits  Taylor  relinquished  all  other  intei  est* 
whatever  he  may  have  in  and  to  the  effects  and   business  of  the  said  com- 
pany.   In  a  few  days  thereafter  Taylor  transferred  his  share  of  stock  in  the- 
company.    The  corporation  of  £.  H.  Taylor,  Jr.,  Go.  kept  up  its  organiza- 
tion.   In   November,  1887,  the  Geo.  T.  Stagg  Go.  was  organized,  and  the  £. 
H.  Taylor,  Jr.  Go.  conveyed   to  the  Geo.  T.  Stagg  Co.  the   distillery's  trade- 
marks, etc.    The  distilleries  were  operated  by  the  Geo.  T.  Stapg  Go.,  or  it» 
lessee,  Geo.  T.  Stagg,  until  October  14,  lb90,  when  the  projiertlf  s  were  reoon- 
veyed  to   the  E.  H.  Taylor,  Jr.  Go.      On  October  6,  1889,  the  corporation  of 
£.  H.  Taylor,  Jr.  &  Sons,  which    bad  been   organized  after  Taylor  trans- 
ferred his  stock  in  the   E.  H.  Taylor,  Jr.  Co.,  instituted  suit  against   Geo. 
T.  Stagg  Gu.  and  Geo.  T.  Stagg.  enjoining   them   from  branding  packages 
containing  their  whisky  with  the  name  '*£.  H.  Taylor,  Jr.,"  or  using  in  any 
manner  the  autograph  signature  of  £.  H.  Taylor,  Jr.,  or  representing  that; 
£.  H.  Taylor,  Jr.,  is  the  distiller  at  the  O.  F.  G.  Distillery,  or  representing^ 
that  their  whisky  is  Taylor  whisky,  and  that  they  be  required  to  erase  from 
all  packages  containing  their  whisky  in;their  custody  or  under  their  control 
the  words  **K.  H.  Taylor.  Jr.  Co.,"  and  E.  H.  Taylor,   Jr.,   and  espeoially 
that  they  be  required  to  erase  therefrom  the  autograph   signature  of  E.    H. 
Taylor,    Jr.    Damages  for  the  illegal  use  of  said   name  were  also  claimed. 
The  court  enjoined  defendants  from  the  use  of  the  name  **£.  H.  Taylor,  Jr.,"" 
or  the  autograph  signature  of  E.  H.  Taylor,  Jr.  Co.,  in  said  corporate  name- 
in  advertising  their  goods  except  on  goods  manufactured  while  Taylor  wa» 
interested  in  said  corporation.    The  court  also  restrained  defendants  from 
representing  or  advertising  in  any  way  that  £.  H.  Taylor,  Jr.,  was  the  dis- 
tiller of  any  whisky  except  that  manufactured  by  the  corporation,  while  E.  H. 
Taylor,  Jr.,  was  connected  with  it.    It  also  referred  the  case  to  the  commis- 
sioner to  hear  proof  of  damages.     This  judgment,  on  appeal  to  the  Court   of 
Api)eals,  was  affirmed.  This  action  was  instituted  by  £.  H.  Taylor,  Jr.  &  Sona 
against  the  Geo.  T.  Stagg  Go.  and  Geo.  H.  Watson,  complaining  that  the 
defendants  are  violating  the  judgment  of  the  circuit  court  by  advertising 
the  products  of  the  O.  F.  G.  and  Carlisle  Distilleries  as  being  distilled   by 
E.  H.  Taylor,  Jr.  Co.,  inasmuch  as  the  name  E.  H.   Taylor,   Jr.,  is  placed 
upon  packages  containing  products  of  the  distilleries;  that  £.   H.   Taylor, 
Jr.,  transferred  his  interest  in    the  £.  H.  Taylor,  Jr.   Co.   under  an  agree- 
ment that  it  should  cease  to  do  business  as  a  distiller;  that  it  lost  its  right 
to  exist  as  a  corporation  by  transferring  its  properties  to  the  Geo.  T.  Stagg 
Co.,  and  the  farther  fact  that  Geo.  T.  Stagg  at  one  time  owned  all  the  stock 
of  the  corporation,  and  that  as  it 'filed  a  petition  and  asked  to  be  made  a 
party  to  the  original  suit,  and  the  court  having  refused   to  make  it  a  paity 
the  judgment  is  final  and  concludes  its  right  to  use  its  corporate  name. 
Held— That  the  E.  H.  Taylor,  Jr.  &  Sons'  corporation  is  bound  by  the  judg- 
ment rendered  in  the  former  case,  which  was  equivalent  to  a  denial  of  their 
right  to  restrain  defendants  from  the  use  of  the  name  E.  H.  Taylor,  Jr. 
Co.    The  use  of  the  name  *'£.  H.  Taylor,  Jr.  Co.,"  in  Roman  letterp, 
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DO  Tiolation  of  the  Id juDotlon  as  it  was  the  corporate  Dame  of  the  ooDipaay, 
and  the  iDjoDotioD  ooly  preveoted  the  use  of  the  script  sigoatDre  of  £.  H. 
Taylor,  Jr. ,  Id  the  corporate  Dame.  The  judgmeDt  was  ooDclusive  Dot  oDly 
as  to  all  matters  determiDed  by  it,  but  all  iDcideDtal  matters  which  might 
bare  beeD  properly  litigated  aDd  decided  Id  the  same  suit. 

3.  AgreemeDt  for  dissolutioD  of  oorporatiOD—EvideDce— There  was  do  agree- 
ment betweeD  E.  H.  Taylor,  Jr.,  aDd  the  defeDdaDts  at  the  time  he  traDS- 
ferred  is  stock  that  the  oorporatioD  of  B.  H.  Taylor,  Jr.  Go.  should  cease  to 
do  buslDesfl.  The  testimouy  of  B.  H.  Taylor,  Jr.,  aDd  his  sod,  to  theelfeot 
that  suob  an  agreemoDt  ^a^  Qiade  with  Stagg,  is  iDoompeteDt  as  Stagg  is 
dead. 

3.  DIssolutloo  of  oorporatioD— The  trausfer  of  all  of  the  stock  of  a  corpora- 
tion to  one  persoD  does  Dot  operate  as  a  dissolutiou  of  the  corporatioD  Id  the 
abseDoe  of  any  agreemeDt  to  that  effect. 

W.  S.  Pryor,  Jdo.  W.  RoduiaD  aDd  D.  W.  Liodsey  for  appellaDts. 

Hargis  &  DunoaD  aDd  Hazelrigg  &  GheDault  for  appellees. 

Appeal  from  FraukliD  Circuit  Court. 

OpioloD  of  the  court  by  Judge  Payuter. 

E.  H.  Taylor,  Jr.,  was  the  owDer  of  a  distillery  property  Dear  Frankfort, 
and  from  its  trade  mark  braod  it  was  kDOWD  as  the  *'0.  F.  C.  Distillery." 
In  JaDuary,  1878,  he  ooDveyed  to  Geo.  T.  Stagg  "the  property  kDowD  as  the 
O.  P.  C.  Distillery,  with  all  its  fixtures,  appurt-euaDces  aDd  equipmeDts  of 
every  kind,  descriptioD  aDd  character."  Id  the  same  moDth  he  assigDed  to 
Stagg  all  his  rights,  title  aDd  iDterest  Id,  aDd  the  exclusive  right  to  use,  the 
**0.  F.  C."  trade-mark,  coDststlDg  of  words  as  follows :  "O.  F.  C.  Hand- 
made Sour  Masb  Whisky.  £.  H.  Taylor,  Jr.,  Distiller.  FraDkfort,  Kpd- 
tucky."  Id  October,  1879,  the  corpora tioD,  E.  H.  Taylor,  Jr.  Co.,  was  or- 
gaoized  under  chapter  66  of  the  GoDcral  Statutes  of  Keutucky.  The  iDcor- 
porators  and  origiDal  stockholders  were  £.  H.  Taylor,  Jr.,  Geo.  T.  Stagg 
SDd  Gus  J.  Boeppler.  The  articles  of  incorporatioD  desigDated  "£.  H.  Tny- 
lor,  Jr.  Co."  as  the  Dame  of  the  corporatioD,  aDd  provided  that  it  should  coii- 
tiDue  twoDty-flve  years,  or  UDtil  September  1, 1904.  UpoD  orgaDizatioD  of  this 
corporation  Stagg  coDveyed  to  it  the  same  distillery  property,  etc.,  that  B. 
H.  Taylor,  Jr.,  had  ooDveyed  to  him.  The  corporatioD  erected  aDother  dis- 
tillery upon  the  land,  which  it  uamed  "Carlisle  Distillery."  For  this  dis- 
tillery it  adopted  the  trade  mark  braDd,  coDsisting  of  the  words  "Carlisle 
Standard  Sour  mash  Whisky,  £.  H.  Taylor,  Jr.  Co.,  Distiller,  Fraukfort^ 
Kentucky."  With  the  assistaDce  of  £.  H.  Taylor,  Jr.,  it  adopted  aD  addi- 
tional trade-mark,  consisting  of  the  name  of  the  corporatioD  Id  the  facsimile 
bandwritlDg  of  B.  H.  Taylor,  Jr.,  aDd  from  its  adoptioD  uutil  April,  189U 
that  brand  was  placed  upon  the  barrels  of  whisky  manufactured  by  this 
distillery.  At  auother  time  the  corporatioD  adopted  a  further  braud  for  the 
product  of  the  "O.  F.  G."  distillery.  coDsistiDgof  three  letters,  "O.  F.  C.." 
in  large  Roman  letters,  with  the  corporation  script  brand  uuderDeath  them. 
There  were  some  traDsfers  of  stock  Id  the  E.  H.  Taylor,  Jr.  Go.  between 
its  organization  and  January  1,  1887.  On  that  day  E.  H.  Taylor,  Jr.  Co., 
Geo.  T.  Stagg  (the  priDCipal  stockholder),  as  parties  of  the  first  pait,  aDd 
£.  H.  Taylor,  Jr.  (the  owner  of  one  share  of  stock),  as  the  party  of  the  second 
part,  entered  into  a  contract,  by  which  E.  H.  Taylor,  Jr.,  severed  his  ooDDeo- 

vol.  24—32 
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tioD  with  the  oompaDy,  and  in  oonslderation  thereof  the  oompaDy  agreed  to 
convoy  a  certain  Woodford  county  distillery  t-o  Taylor,  which  it  subsequently 
did,  and  in  consideration  of  certain  other  benefltH  specified  in  the  contract,  the 
relinquished  "all  other  interest  whatsoever  he  may  have  in  and  to  the  effctfi 
and  business  of  the  said  company. '*  In  a  fe.w  days  thereafter  he  transferred 
his  share  of  stock.  From  that  time  on  E.  H.  Taylor.  Jr.  Go.  owned  property 
and  kept  up  its  corporate  organization  by  electing  officers,  etc.  In  Novem- 
ber,  1887,  Geo.  T.  Stagg  and  W.  H.  Gelshennen  oragnized  the  corporation 
Geo.  T.  8tagg  Co.,  and  in  the  following  December  E.  H.  Taylor,  Jr.  Co. 
conveyed  the  distilleries  named,  trade-marks,  etc.,  to  the  Geo.  T.  iStagg  Co. 
In  the  same  month  the  Geo.  T.  Stagg  Go.  leased  them  to  Geo.  T.  Stagg,  but 
t)n  October  14,  18fi0,  they  were  reconveyed  to  the  E.  H.  Taylor,  Jr.  Co.  Aft^r 
the  Geo.  T.  Stagg  Go.  was  organized  and  the  distilleries  leased  to  Geo.  T. 
Stagg.  they  were  operated  during  certain  times,  and  their  trade-marks  were 
used  in  advertising  their  product.  Many  other  details  might  be  given,  if 
deemed  necessary,  as  to  the  conduct  of  the  business,  after  the  E.  H.Taylor, 
Jr.  Go.  was  orgagnlzed  until  October  6.  1889,  when  EJ.  H.  Taylor,  Jr.  & 
Sons,  a  firm  which  was  organized  subsequent  to  the  transfer  by  E.  H.  Tay- 
lor, Jr.,  of  his  interest  in  theE.  H.  Taylor,  Jr.  Co.,  instituted  a  suit  against 
the  Geo.  T.  Stagg  Co.,  and  Geo.  T.  Stagg,  in  which  they  sought  to  en  join 
them  from,  first,  branding  packages  containing  their  whisky  with  the  name 
"E.  H.  Taylor,  Jr. ;"  second,  using  in  any  manner  the  autograph  signature 
of  E.  H.  Taylor,  Jr.;  third,  representing  that  E.  H.  Taylor,  Jr.,  is  the  dis- 
tiller at  the  O.  F.  C.  Distillery;  fourth,  representing  that  their  whisky  is 
Taylor  whisky;  fifth,  that  they  be  required  to  erase  from  all  packages  con- 
taining their  whisky,  now  in  their  custody  or  under  their  control,  the  words 
**E.  H.  Taylor,  Jr.  Co. ,  and  especially  that  they  be  required  to  erase  therefrom 
the  autograph  signature  of  E.  H.  Taylor,  Jr.  In  that  action  they  also  sought 
to  recover  damages  for  the  use  of  the  distinctive  name  of  their  whisky,  and 
the  autograph  signature  of  E.  H.  Taylor,  Jr.,  who  was  the  principal  member 
of  the^firm  of  B.  H.  Taylor,  Jr.  &  Sons.  In  that  petition  it  is  averred  that 
the  defendants  stamped  their  packages  containing  the  product  of  the  ''Carlisle 
Distillery,"  "Carlisle  Standard  Sour-mash  Whisky,  E.  H.  Taylor.  Jr.  Co.. 
Distiller,  Frankfort,  Kentucky,"  and  on  the  product  of  the  "O.  F.  C.  Dis- 
tillery" they  have  branded  or  stamped  the  letters  *'0.  F.  C,"  and  the 
words  "E.  H.  Taylor,  Jr.  Go."  During  the  progress  of  that  action  E.  H. 
Taylor,  Jr.  Co.  preFented  its  petition  and  Fought  to  be  made  a  party  to  it, 
but.the  court  refused  to  make  it  a  party.  The  Franklin  Circuit  Court,  in 
which  the  action  was  pending,  rendered  the  following  judgment: 

"First  That  the  defendants  Geo.  T.  Stagg  and  the  Geo.  T.  Stagg  Co.. 
and'each'of  them,  and  all  their  agents,  employes  and  servants,  be,  and  tbey 
are'hereby,  perpetually  enjoined  and  restrained  from  representing  in  any 
way,  by  brands,  stamps,  labels  or  other  devices,  fixed  upon  or  attached  to 
barrels,  bottles  or  other  packages  containing  whiskies  manufactured  at  the 
O.  F.  C.  or  Carlisle  Dlstilleiies,  situated  in  Franklin  county,  Kentucky,  near 
the  city  of  Frankfort,  the  words  "E.  U.  Taylor,  Jr.,  Distiller,"  except  such 
whiskies  as  were  manufactured  and  produced  at  the  said  distilleres,  or  one 
of  them,  before  the  Ist  day  of  January,  1887.  They  are  also  perpetually  en- 
joined and  restrained  from  advertising  and  representing  the  said  E.  H.  Tay- 
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lor,  Jr.,  as  distiller  of  any  of  their  whiskies,  by  any  show  card,  sign,  symbol 
-or  advertiaemeDt  Id  aoy  Newspaper  or  trade  joDrnal,  or  trade  report,  or  In 
«ii7  way  whatever,  ezoept  as  to  whisky  actually  macufaotured  or  produced 
at  the  said  O.  F.  G.  Distillery  or  the  said  Carlisle  Distillery  prior  to  the  1st 
day  of  January,  1887,  and  then  the  advertisement  or  representation  mast  be 
aooompanled  with  the  explanation  that  It  applies  only  to  whiskies  mann- 
tttotured  before  the  said  1st  day  of  January,  1887,  but  this  Is  not  to  preclude 
said  defendants,  or  either  of  them,  from  attaching  to  the  packages  contain- 
ing whiskies  actually  manufaoured  at  said  distilleries,  or  one  of  them,  prior 
to  said  1st  day  of  January,  1887,  the  brands,  stamps,  labels  or  devices  usually 
and  onstomarlly  afiQxed  to,  or  stamped  or  branded  upon,  similar  packages 
bythnE.  H.  Taylor,  Jr.  Co.  whilst  E.  H.  Taylor,  Jr.,  was  Interested  in, 
and  connected  with,  the  business  of  the  said  corporation. 

''Second.  Said  defendants,  and  each  of  them,  and  all  their  agents,  employes 
•and  servants,  are  also  perpetually  enjoined  and  restrained  from  using,  or 
'Claiming  the  right  to  use,  in  stamps,  labels,  brands,  devices  or  advertise- 
nents,  or  In  any  other  way,  the  script  fac  simile  of  the  autograph  signature 
t>f  E.  H.  Taylor.  Jr..  except  in  connection  with  whiskies  manufactured  at 
the  said  O.  F.  G.  Distillery  or  the  said  Carlisle  Distillery  prior  to  the  1st  day 
t>f  Januaiy,  1887. 

*'Tblrd.  Said  defendants,  and  each  of  them  and  all  their  servants,  agents 
and  employes,  are  also  perpetually  enjoloed  and  restrained  from  branding, 
stamping,  or  In  any  way  marking  the  packages  containing  any  of  their 
whiskies  with  the  words 'Taylor  Whiskies,'  and  from  representing  or  de- 
scribing any  of  their  whiskies  as  'Taylor  Whiskies,'  either  by  brands, 
signs,  labels,  show  cards  or  advertisements  in  newspapers  or  trade  journals, 
«r  trade  reports,  or  in  any  way  whatever. 

"Fourth.  As  to  the  question  of  the  claim  of  the  plaintiffs  herein  for 
damages  or  profits,  this  cause  is  referred  to  the  master  commissioner  to  ascer- 
tain the  number  of  barrels  or  other  packages  containing  whiskies  manu- 
factured at  said  two  distilleries,  or  either  of  them,  and  sold  by  the  defend- 
iints,  or  either  of  them,  since  the  1st  day  of  January,  1887,  and  the  quantities 
isontalned  In  such  barrels  or  other  packages  to  or  upon  which  the  said  fao 
simile  of  the  script  autograph  signature  of  the  said  E.  H.  Taylor,  Jr.,  has 
been  attached,  stamped  or  branded;  also  the  entire  cost  of  manufacturing 
and  selling  the  said  whiskies,  the  packages  containing  which  were  so 
labeled,  branded  or  stamped;  also  the  amount  realized  by  the  said  defend- 
ants, or  either  of  them,  by  the  sale  of  the  said  whiskies,  and  make  full  report 
thereof  to  this  court." 

There  was  an  appeal  from  that  judgment  to  this  court,  whieh  was  afBrmed. 
tGeo.  T.  Stagg  Co.,  &c.  v.  E.  H.  Taylor,  Jr.  &  Sons.  95  Ky.,  658.)  There 
was  another  appeal  from  a  subsequent  judgment  in  the  case,  which  was 
afBrmed.  (E.  H.  Taylor,  Jr.  &  Sons  v.  George  T.  Stagg  Co.,  18  Ey.  Law 
Hep.  680.)  The  E.  H.  Taylor,  Jr.  Ss  Sons,  now  a  .corporation,  claims  to 
have  saoceeded  to  all  the  rights  of  the  firm  of  E.  H.  Taylor,  Jr.  &  Sons, 
among  which  Is  to  use  the  name  of  E.  H.  Taylor,  Jr.,  In  the  advertisement 
ef  the  product  of  Its  distillery.  This  action  was  Instituted  by  the  E.  H. 
Taylor,  Jr.  Ss  Sons  v.  Geo.  T.  Stagg  Co.  and  Geo.  H.  Watson. 
la  brief,  the  complaints  are,  first,  that  the  defendants  are  violating  the 
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Judgment  of  fche  FrankllD  Circuit  Court,  in  advertising  the  products  of  tb» 
"O.  F.  C."  and  Carlisle  DisUllerles,"  as  being  distilled  by  E.  H.  Taylor., 
Jr.  Co.,  inasinuob  as  the  name  of  E.  H.  Taylor,  Jr.,  is  placed  upon  packages 
containing  the  products  of  the  distilleries;  second,  that  E.  H.  Taylor,  Jr., 
transferred  his  interest  in  the  E.  H.  Taylor,  Jr.  Co.,  under  an  agreement 
that  it  should  cease  to  do  businss  as  a  distiller;  third,  that  it  has  lost  it3 
right  to  exist  as  a  corporation,  by  reason  of  the  fact  that  it  transferred  Ita- 
distilleries,  etc.,  to  Geo.  T.  Stagg  Co.;  and  the  further  fact  that  Geo.  T. 
Stagg  at  one  time  acquired  all  of  its  stock;  fourth,  that  as  it  filed  a  petition 
and  asked  to  be  made  a  party  to  the  original  suit,  and  the  court  having  re* 
fused  to  make  it  a  party,  the  judgment  is  final  and  concludes  its  right  lo- 
use its  corporate  name. 

We  will  consider  the  questions  in  the  order  stated,  Azoept  one  and  four^ 
will  be  discussed  together.    In  the  beginning  it  is  well  to  understand  the 
relief  sought  in  the  former  action,  and  that  which  was  granted.    The  plain- 
tiff sought  to  prevent  the  defendants  from  using  in  the  advertisemnt  of  the 
product  of  their  distillery  the   name  of  E.  H.  Taylor,  Jr. ;    from   using  the 
autograph  signature  of  B.  H.  Taylor,  Jr.,  and  from  representing  that  £. 
H.  Taylor,  Jr.,  Is  the  distiller  at  the  distilleries  named;  and  to  erase  front 
all  packages  containing  their  whisky  the  words   E.  H.  Taylor,  Jr.  Co.,  S.' 
H.  Taylor,  Jr. ,  and  especially  the  autograph  signature  of  £.  H.  Taylor,  Jr. 
The  court  enjoined  them  from  using  the  words  "£.  H.  Toylor,  Jr.,  Distiller,'*" 
on  labels,  etc.,  except  on   such  whiskies  as  were  manufacturd  before  Jan- 
uary 1,  1887,  and   from  advertising  and  representing  '*£.  H.  Taylor,  Jr.." 
as  distiller  of  any  whiskies,  by  show  cards,  etc.,  except  such  as  were  mann- 
factured  before  January  1,  1887;  second,  from  using,  or  claiming  the  light  to> 
use,  on  labels,  etc.,  the  script  fao  simile  of  the  autograph   signature  of  E. 
H.  Taylor,  Jr.;  and  also  from   branding,   etc.,  their  packages  contalDlnif 
their  whiskies  the  words  ^'Taylor  Whisky"  or  *'Taylor  Whiskies.**    It  wlU 
be  observed  that  although  the  plaintiff  sought  to  enjoin  the  use  of  the  word* 
of  "E.  H.  Taylor,  Jr.  Co.,"  it  was  only  granted  to  the  extent  that  the  auto- 
graph signature  of  "E.  H.  Taylor,  Jr.,"  as  it  might  appear  in  the  corporate 
name  E.  H.  Taylor,  Jr.  Co.,  or  otherwise.    Had    the  court  enjoined  the  use 
of  the  words  ''E.  H.  Taylor,  Jr.  Co.."  it  would  have  prevented  the  use  of 
its  corporate  name.    After  the  rendition  of  this  judgment   the  defendania 
respected  it,  unless  to   place  the  words  **E.  H.  Taylor,  Jr.  Co."  in    Roman 
letters,  in  substitution  for  the  script  brand,  was  violative  of  it.    When  the 
plaintiff  sought  to  enjoin  the  defendants  in  the  use   of  the  name  of  '*£.  H. 
Taylor,  Jr.  Co.,"  and  the  court  refused  to  so  adjudge,  it  was  equivalent  of 
a  denial  of  their  right  to  restrain  defendants  from  the  use  of  that  name.     The 
trad&>mark  of  E.  H.  Taylot,  Jr.  Co.  had  been  transferred  to  the  defendants  at- 
the  time  that  action  was  instituted.    The  defendants  acquire  the  right  In  the 
trade  mark  which  had  been  enjoyed  by  the  £.  H.  Taylor,  Jr.  Co.    If  £.  H. 
Taylor,  Jr.  Co.  could  permit  defendants  to  use  its  name  in  advertisinif  the 
product  of  the  distilleries,  then  £.  H.  Taylor,  Jr.  &  Sons  bad  no  right  to 
restrain  its  use.    If  the  corporation,  E.  H.  Taylor,  Jr.  Co.,  existed  dnrln^ 
the  time  Geo.  T.  Stagg  Co.,  or  Geo.  T.  Stagg.  was  operating  the  distillerlet^ 
then  It  had  the  anquestloned  right  to  permit  either  of  them  to  use  ita  oor- 
porate  name  in  advertising  the  product  of  the  distilleries.    To  deny  It  th%* 
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Tight  to  QBe  Its  oorporate  name  was  equWaloDt  to  doDyiog  It  the  right  to  do 
bsfllness  at  all.  It  was  not  adjudged  by  the  oirouit  court  that  the  right  of 
E.  H.  Taylor,  Jr.  Co.  to  exist  had  ceased,  nor  was  the  opinion  of  the  court 
to  95  Ky.  made  to  turn  upon  the  fact  that  its  right  to  exist  had  ceased, 
although  the  oourt  in  that  case  expressed  the  opinion  that  the  olronmstances 
lodnced  it  '*to  belieye  that  it  was  the  Intention  of  all  the  parties  at  the  time 
of  the  withdrawal  of  E.  H.  Taylor,  Jr.,  from  his  business  associations  with 
Staff  a:  that  the  oorporation,  'E.  H.  Taylor,  Jr.  Co.,*  was  to  cease  all  active 
business  operations.  '*  The  oourt  did  not  think  that  the  corporation  was  dis- 
solved or  bad  lost  its  right  to  do  business,  for  it  said  :  "As  a  matter  of  law  it 
^tood  suspended  so  far  as  the  public  was  concerned. ' '  To  support  this  conolu- 
tloD,  It  cited  liouisville  Banking  Go.  v.  Elsenman,  ftc,  94  Ey.,  88.  When  the 
whole  ]angua|];e  cised  is  considered,  it  Is  evident  that  the  oourt  was  of  the 
Dploion  that  the  oorporation,  E.  H.  Taylor,  Jr.  Co. ,  still  existed.  The  right  de- 
filed to  the  defendant  in  the  case  was  to  use  the  script  fac  simile  of  the  auto- 
graph signature  of  B.  H.  Taylor,  Jr.,  as  it  appeared  in  the  oorporate  name  of 
E.  B.  Taylor,  Jr.  Co.,  and  from  representing  that  E.  H.  Taylor,  Jr..  was  the 
distiller.  In  this  connection  the  fourth  ground  stated  may  be  considered. 
It  is  insisted  for  appellees  that  as  "£.  H.  Taylor,  Jr.  Co."  presented  its 
petition  in  tlie  former  case,  and  asked  to  be  made  a  party,  and  the  court 
made  an  order  refusing  to  make  it  a  party,  the  order  was  final,  and  the 
JQdgment  concludes  its  rights.  In  support  of  that  contention  the  case  of 
'Williams  V.  Hall,  7  B.  M.,  279,  is  cited.  Counsel  for  the  appellee  then  cites 
-oertalD  cases  among  which  are  Davis  v.  MoCorkle,  14  Bush,  754,  where  the 
^art  said  :  "The  plea  of  res  adjudioata  applies  not  only  to  the  point  upon 
which  the  court  was  required  by  the  parties  to  form  an  opinion  and  pro- 
Qoanoe  judgment,  but  to  every  point  which  properly  belonged  to  the  subject 
«( litigation,  and  which  the  parties,  exercising  reasonable  dilgence,  might 
have  brought  forward  at  the  time."  Bement  v.  Ohio  Valley  Banking  and 
Trust  Co.,  16  Ey.  Law  Bep.,  40.  where  the  court  said:  "But  it  is  a  rule 
^tften  recognised  by  this  court  that  a  judgment  of  a  court  of  competent  juris- 
diction is  In  genera]  conclusive  not  only  as  to  all  matters  determined  by  it, 
hot  all  incidental  matters  which  might  have  been  properly  litigated  and 
deoided  in  the  same  suit."  Hardwlcke,  &c.  v.  Young,  93  Ey.  Law  Bep., 
1907,  where  the  court  said :  "An  adjudication  is  final  and  conclusive,  not 
Hmly  as  to  the  matter  actually  determined,  but  as  to  every  other  matter 
whloh  the  parties  might  have  litigated  and  have  had  deoided  as  incident  to, 
«  essentially  connected  with,  the  subject-matter  of  the  litigation,  and  every 
i&atter  eoming  within  the  legitimate  purview  of  the  original  action,  both  in 
vsspeot  to  matters  of  claim  and  of  defense."  If  "E.  H.  Taylor,  Jr.  Co."  is 
hound  by  the  judgment,  then  "E.  H.  Taylor,  Jr.  Sb  Sons"  are  likewise 
bound  by  it.  The  effect  of  the  judgment,  according  to  our  opinion,  is  that 
^'E.  H.  Taylor,  Jr.  A  Sons"  were  denied  the  right  to  prevent  the  use  of  the 
-^rporate  name  of  "E.  H.  Taylor,  Jr.  Co."  Without  deciding  whether  or 
«otthe  faot  that"E.  H.  Taylor,  Jr.  Co."  having  presented  its  petition  to 
-be  at$de  a  party  to  the  aotloQi  and  the  court's  refusal  to  allow  it  to  be  made 
•  party,  would  operate  to  make  it  bound  by  the  final  judgment,  we  are  of 
the  opinion  that  "E.  H.Taylor.  Jr.  &  Sons"  are  concluded  by  the  judg- 
i  to  question  the  right  to  use  the  oorporate  name  "E.  H.   Taylor,  Jr. 
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Co.,"  by  the  defendaDts,  or  by  that  oorporation.  Id  that  aotioD  there  ' 
an  issue  as  to  the  right  of  Geo.  T.  Stagg  Go.  and  Geo.  T.  Stagg,  to  U8» 
the  words  "E.  H.  Taylor,  Jr.  Go."  in  the  advertising  the  products  of  tb» 
''O.  F.  C."aDd  "Garlisle  Distilleries."  Thisright  wasclaiised  by  virtue  of 
the  coDtract  whioh  existed  between  the  defendants  to  that  action  and  the- 
oorporation  **E.  H.  Taylor,  Jr.  Go."  The  defense  was  made  by  the  Geo. 
T.  Stagg  Go.  and  Geo.  T.  Stagg,  in  their  own  interest  and  necessarily  Id 
the  interest  of  their  grantor,  E.  H.  Taylor,  Jr.  Go.  They  were  sucoeesful  on. 
that  issue.  It  was  for  the  benefit  of  the  defendants  and  the  £.  H.  Taylor^ 
Jr.  Go.  The  plaintiff's  right  to  relftigate  this  issue  is  barred  by  the  former 
Judgment.  If  we  are  in  error  in  our  conclusion  as  to  the  effect  of  the  judg- 
ment, still  our  opinion  on  the  other  questions  lead  us  to  a  conclusion  that 
the  plaintiffs  are  not  entitled  to  recover  in  this  action 

When  £.  H.  Taylor.  Jr.,  transferred  his  interest  in  the  E.  H.  Taylor,  Jr. 
Go.,  was  there  an  agreement  that  it  should  cease  to  do  business  as  a  di stiller ^ 
There  was  nothing  in  ihe  terms  of  the  written  contract  which  indloated 
that  it  was  to  cease  to  exist  as  a  corporation  or  to  discontinue  the  buslnesft 
of  distiller.  On  the  contrary,  the  terms  of  the  contract  would  indicate  that 
it  was  to  continue  to  exist  and  conduct  its  business;  it  was  to  loan  £.  H. 
Taylor,  Jr. ,  a  large  sum  of  money,  if  the  necessity  named  arose.  On  August 
15,  1887,  E.  H.  Taylor.  Jr.,  for  £.  H.  Taylor,  Jr.  &  Sons,  wrote  Fisher,  a 
large  stockholder  in  the  B.  H.  Taylor,  Jr.  Go.,  a  letter,  which  indicates  h» 
understood  it  was  to  continue  in  business.  In  that  letter  he  said  :  *^ Under 
the  name  it  has  no  future  with  E.  H.  Taylor,  Jr.  &  Sons  in  opposition.. 
Under  any  other  name  it  is  like  beginning  anew.  Our  folks  must  oo  operate 
or  it  is  no  go.  Give  me  a  half  interest  and  it  is  a  go  at  once— a  sure  go.  I 
would  not  give  10  cents  on  a  dollar  otherwise."  In  the  former  suit  it  was- 
not  claimed  that  any  agreement  existed  by  which  it  was  to  oease  to  exist. 
Such  a  claim  was  not  made  until  an  amended  petition  was  filed  here  in  1896, 
If  it  was  so  important  for  the  name  of  £.  H.  Taylor,  Jr.,  to  appear  in  the- 
name  of  the  company,  it  is  strange  it  would  have  agreed  to  give  E.  IT.  Tay- 
lor, Jr.,  such  a  large  amount  of  property  for  his  apparently  small  interest^ 
and  at  the  same  time  agree  not  to  use  the  name  which  was  so  important  to* 
its  success.  The  writing  which  the  parties  executed  furnishes  strong  evi- 
dence against  the  claim  that  there  was  an  agreement  that  the  ooinpany 
was  to  oease  to  do  business.  Besides,  £.  H.  Taylor,  Jr.  's,  letter,  the  cir- 
cumstances of  the  case  strongly  support  the  conclusion  that  no  suoh  agree- 
ment was  made.  If  suoh  an  important  agreement  had  been  made,  it  seemt. 
that  it  would  have  been  embodied  in  the  written  evidence  of  the  oontraoi 
between  the  parties.  £.  H.  Taylor,  Jr.,  and  J.  Swigert  Taylor  gave  testi- 
mony tending  to  show  that  suoh  agreement  was  made  with  Stagg.  Their 
testimony  is  incompetent,  because  it  is  concerning  a  transaction  with  on»> 
who  was  dead  when  the  testimony  was  offered.  (Act  approved  February  28, 
1898,  which  was  enacted  to  take  the  place  of  section  606,  Civil  Gode  of 
Practic;  Harding  v.  Taylor,  78  Ky.,  693;  Harpendinger,  Ex'or  v.  Daniel, 
80  Ky.,  449.) 

The  fact  that  Geo.  T.  Stagg  became  the  owner  of  all  the  stock  of  the  E.  H. 
Taylor,  Jr.  Go.  did  not  cause  it  to  cease  to  exist  as  a  corporation.  The  rule 
is  well  recognized  that  a   oorporation  continues  to  exist,  notwithstandinft 
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a  single  person  becomes  tbe  owner  of  all  the  stook.  This  dootrlne  is  enunci- 
ated in  LouisYlIle  Banking  Co.  v.  Eiseninan,  04  Ky.,  83,  and  in  Lonisville 
Gas  Co.  ▼.  Kanfman,  &o  ,  20  Ky.  Law  Rep.,  1078. 

E.  H.  Taylor.  Jr.  Co.  was  not  dissolved,  nor  had  it  ceased  to  exist,  by 
reason  of  tbe  fact  it  conveyed  its  distilleries  with  tbe  appurtenances  to  Geo. 
T.  Stagg  Co.  It  maiDtained  its  organizatioD,  and  continued  to  own  property 
during  Its  entire  existence.  The  annual  election  of  its  officers  evinced  a 
purpose  to  continue  an  existence  as  a  corporation,  besides,  the  testimony 
tends  to  prove  that  its  stockholders  never  Intended  a  dissolution  of  tbe  corpor- 
ation daring  its  corporate  existence  as  fixed  by  its  articles  of  incorporation. 
We  will  not  review  all  the  authorities  cited  by  counsel  for  appellee  to  sup- 
port the  claim  that  the  E.  H.  Taylor,  Jr.  Co.  ceased  to  exist  as  a  corpora- 
tion, but  tbe  cases  cited  which  appear  to  be  applicable  to  the  question  in- 
volved are:  Chesapeake,  Ohio  &  Southwestern  R.  R.  Co.  v.  Qriest,  86  Ky., 
619;  Dudley  v.  Price's  Adm'r,  10  B.  M.,  84.  They  are  distinguishable  from 
the  case  at  bar.  In  the  Driest  case  the  court  held  that  where  a  corporation 
has  sold  all  of  its  property  and  franchises,  etc.,  thus  in  effect  has  been  dis- 
solved, the  creditors  of  the  corporation  may  enforce  their  demands  in  a 
court  of  equity;  the  proceeds  of  the  property  must  be  regarded  as  assets  in 
tbe  hands  of  stockholders  for  the  payment  of  debts.  In  the  Price  case,  the 
corporation  conveyed  to  the  Commonwealth  of  Kentucky  all  of  its  interest 
in  a  certain  road;  all  its  rights  and  privileges  under  the  charter.  The  State 
became  the  proprietor  of  the  road,  with  all  the  privileges  of  the  corporation. 
Tbe  company  having  surrendered  the  right  to  construct  the  road,  and  de- 
itroyed  tbe  end  for  which  it  was  incorporated,  was  by  the  operation  of  law 
dissolved,  and  had  no  further  corporate  existence.  The  corporation  was 
organized  to  build  a  road.  When  its  right  to  do  so  had  been  disposed  of 
there  was  nothing  else  for  it  to  do  except  to  pay  its  crdltors.  The  action 
was  by  its  creditors,  and  the  court  held  that  they  could  enforce  their  claims 
against  any  property  belonging  to  the  corporation  which  had  not  passed 
into  the  bands  of  bona  fide  purchasers.  In  those  cases  the  purpose  of  the 
creation  of  the  corporation  had  ceased  to  exist,  and  the  court  properly  held  in 
the  one  case  that  the  proceeds  of  the  sale  of  the  corporate  property  in  the 
hands  of  tbe  stockholders  should  be  subjected  to  the  payment  of  its  debts; 
and  in  tbe  other  case,  that  the  unsold  property  of  the  corporation  should 
be  subjected  to  the  payment  of  its  creditors.  In  tbe  case  under  considera- 
tion tbe  corporation  had  not  disposed  of  all  Its  property,  nor  had  it  placed 
itself  in  tbe  position  where  it  could  not  have  carried  on  tbe  business  of  dis- 
tiller.  The  purpose  of  Its  organization  had  not  been  aoooraplished.  It  was 
not  confined  to  the  operation  of  tbe  "O.  F.  C.  and  Carlisle  Distilleries,'* 
for  it  could  have  acquired  and  operated  other  didtilleries  after  transferring 
tbeni  to  Qeo.  T.  Stagg  Co.,  and  conducted  other  businesses.  Section  4  of 
the  articles  of  incorporation  reads  as  follows:  "Tbe  general  nature  of  the 
business  proposed  to  be  transaott^d  by  the  incorporation  is  the  purchase, 
erection  and  leasing  of  whisky  distilleries  and  warehouses,  the  manufacturing 
of  whisky  and  the  purchase  and  sale  thereof  as  owners,  agents  or  merchants 
and  the  keeping,  fattening  and  dealing  in  live  stook  in  connection  with  said 
business  of  distilling." 

I9o  creditor  of  it  is  seeking  to  subject  its  property  to  tbe  payment  of  bis 
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debt.  The  plaintlflf  had  do  right  to  force  its  dlBsolutlon,  or  to  have  it  < 
to  do  bDslnesfl;  but  seeks  to  profit  by  the  transaotioiiB  between  it  and  the 
Geo.  T.  Staffff  Go.  and  Geo.  T.  Sta^g,  by  wresting  from  it  its  oorporate 
name,  and  also  reoover  the  profits  of  the'  business  which  have  accrued  from 
Its  use.  This  claim  is  not  based  upon  any  injury  which  resulted  to  plaintiff 
by  reason  of  these  transactions,  for  E.  H.  Taylor..  Jr. ,  helped  to  organize  tbe 
corporation  bearing  the  name  of  E.  H.  Taylor,  Jr.  Co.,  and  he  oould  not 
eell  his  interest  therein  and  then  deny  the  company  the  right  to  use  its  oor- 
porate name. 

At  the  time  of  these  transactions  the  General  Statutos  of  Kentucky  were 
In  force.  Section  8,  chapter  56,  provides:  *' The  corporation  shall  not  be  dls- 
eolved  prior  to  the  period  fixed  upon  in  the  articles  of  incorporation,  except 
by  a  majority  of  the  stock  of  its  members,  unless  a  different  rule  is  adopted 
in  the  articles;  and  no  such  premature  dissolution  shall  take  place  unless 
preceded  by  the  newspaper  publication  required  at  its  organization.*' 

The  stockholders  did  not  seek  to  dissoWer  the  oorporation  in  the  manner 
provided  by  the  statutes,  or  at  all.  In  our  opinion  it  never  has  been  dis- 
solved, or  forfeited  Ms  right  to  continue  business  in  its  corporate  name. 

The  judgment  is  reversed,  with  directions  to  dismiss  appellee's  petition. 

Whole  court  sitting. 


BAILEY  V.  HURST. 

(Filed   June  13,   1P09.) 

1.  Contested  elections— Evidence— Mutilated  ballots— Appellee  filed  tbi" 
suit  contesting  the  election  of  appellant  as  county  judge  of  Harlan  county, 
alleging  drunkenness  and  neglect  and  improper  conduct  of  election  oflBoers 
)n  several  precincts;  also  thac  the  oflScers  of  the  election  failed  to  count  for 
contestant  votes  in  one  preoioot  which  were  cast  for  him.  It  is  charged  that 
the  polls  were  kept  open  in  one  precinct  until  5  o'clock,  and  that  in  anotbei 
precinct  tbe  ballot  box  was  opened  by  tbe  officers  of  the  election  before  the 
close  of  tb(i  polls.  The  court,  against  objection  of  appellant,  appointed  two 
commissioners  to  recount  the  ballots.  The  commissioners  agreed  on  the 
count  of  the  ballots,  but  did  not  agree  on  the  report  to  be  made  to  the  court, 
one  of  them  being  of  the  opinion  that  the  ballots  having  been  tampered  with 
since  the  official  count,  and  that  for  this  reason  the  recount  amounted  to 
nothing.  By  the  recount  appellant  reoeived  662  votes  and  appellee  680  votes. 
The  court  refused  to  allow  tbe  commissioner,  who  was  of  the  opinion  that 
the  ballots  bad  been  tampered  with,  to  file  the  report  which  he  tendered, 
but  ordered  him  to  sign  the  other  report.  Appellant  filed  exceptions  to  the 
report,  charging  mutilation  of  the  ballots,  with  affidavits  of  election  ofDoers 
supporting  the  charge.  The  court  overruled  the  exceptions,  and  decided  tbe 
contest  In  favor  of  appellee,  from  which  this  appeal  is  prosecuted.  Held— 
That  the  charge  of  drunkenness  and  improper  conduct  of  the  election  olllcers, 
also  the  charge  that  the  polls  were  closed  in  one  precinct  at  6  o'clock,  are 
not  supported  by  a  preponderance  of  the  evidence.  The  proof  shows  that  at 
one  precinct  the  clerk's  pen  fell  Into  the  ballot  box  and  that  tbe  box  was 
opened  In  the  presence  of  the  officers  and  the  pen  taken  out,  but  nothing 
whatever  was  done  to  any  of  the  ballots,  nor  is  It  charged  that  any  voter 
was  prevented  from  casting  his  vote  as  he  desired.  Such  Irregularities  con- 
cerning directory  duties  of  officers  of  election,  not  affecting  the  result  of  the 
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«lecUoii,  win  not  Invalfdate  an  election  and  nullify  tbe  ezpresaed  will  of  a 
majority  of  the  voters.  The  proof  olearly  ehowfl  that  the  ballots  in  several 
IRreciaois  were  tampered  with  after  they  were  counted  by  the  election  offl- 
isers,  and  if  appellant  is  given  the  hallo bs  mutilated,  as  shown  by  the  evl- 
•denoe,  oonoeding  to  appellee  all  the  votes  given  him  on  the  recount,  appellant 
was  elected.  The  presumption  of  fairness  and  legality  of  the  action  of  elec- 
tion ofSers,  as  shown  by  their  certificate,  will  not  be  overcome  by  a  recount 
•of  ballots  where  they  bear  evidence  of  having  been  tampered  with  after  they 
were  counted  by  the  officers  of  election. 

2.  Pleading  and  proof —Appellee  having  failed  to  allege  that  ballots  were 
not  oounted  for  him  which  had  been  cast  for  htm,  except  in  one  precinct,  he 
Is  oonfined  to  the  proof  of  the  grounds  alleged,  and  is  not  entitled  to  votea 
that  were  added  to  blm  in  any  precinct  except  the  one  where  be  claimed 
«ime,  and  in  this  precinct  the  recount  increased  his  vote  only  s^ven,  which 
would  not  have  changed  the  result. 

N.  B.  Hays.  W.  F.  Hall,  J.  A.  Scott,  G.  A.  Eversole  and  W.  C.  Marshall 
for  appellant.- 

W.  C.  Ii.  Huff,  W.  S.  Pryor  and  Montgomery  &  Lee  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  W.  R.  Bailey,  and  appellee,  John  B.  Hurst,  were  candidates  for 
the  office  of  county  judge  of  Harlan  county  at  tbe  November  election,  IQOl, 
Hurst's  name  being  printed  under  the  Republican  device  on  the  ballot  as 
tbe  nominee  of  that  party  and  Bailey's  name  being  printed  under  an  inde- 
pendent device.  By  the  official- count  Bailey  received  701  votes  and  Hurst 
416.  Hurst  filed  this  action  contesting  Bailey's  election.  The  grounds  of 
contest  as  alleged  in  his  petition  are  as  follows : 

Ist.  In  the  precint  where  Bailey  lived,  known  as  No.  8,  it  was  alleged  that 
the  offloers  of  election  were  all  drunk  and  committed  outrageous  acts  of 
fraud  and  corruption ;  electioneering  with  the  voters;  leaving  tie  voting 
place  at  noon ;  allowing  votes  to  be  taken  while  some  were  absent;  selecting 
twrsons  from  tbe  crowd  In  waiting  to  vote  and  holding  the  poll  open  until 
after  4  o'clock;  not  counting  for  contestant  a  large  number  of  votes  that 
were  oast  for  him  and  changing  the  result  of  tbe  vote  after  it  had  been  an- 
nounced. 

U.  It  was  alleged  that  in  precinct  No.  4  the  officers  allowed  people  to  con- 
gregate within  a  few  feet  of  tbe  voting  place,  close  enough  to  hear  what  was 
aaid  by  Illiterate  voters,  and  intimidate  them. 

9d.  In  two  other  precincts,  Nos.  1  and  Al,  it  was  alleged  that  the  inspector 
kept  tab  of  the  votes  called  out  and  the  judgefi  took  no  part  in  the  count, 
except  to  string  tbe  ballots.  In  these  two  precincts,  and  in  every  other  pre- 
cinct Id  the  county,  it  was  charged  that  in  counting  the  ballots  the  election 
oiBoera  failed  and  refused  to  count  for  contestant  a  great  number  of  ballots 
where  the  voter  had  placed  his  stencil  in  the  circle  under  the  log  cabin  for 
tb9  alleged  reason  that  the  voter  did  not  also  place  tbe  stsncil  in  the  small 
iquare  opposite  contestant's  name,  although  the  voter  had  not  attempted  to 
vote  for  any  other  person  for  county  judge. 

He  prayed  a  recount  of  the  ballots.  The  defendant,  Bailey,  filed  an  answer, 
whioh  was  made  aoounterclaim,  denying  the  allegations  of  the  petition,  and 
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pleadiDK  affirmatively  that  Hurst  was  not  the  nominee  of  the  Republic 
party  and  his  name  was  improperly  placed  on  the  ballot  nnder  that  devloe, 
bnt  for  which  he  would  not  have  reoeived  a  hundred  votes  in  the  county;  and 
that  at  all  the  precincts  votes  which  were  intended  for  the  conteetee  wer» 
counted  for  contestant.  He  also  charged  that  in  one  precinct,  No.  6,  where 
Hurst  received  75  majority,  the  polls  were  kept  open  until  5  o'clock ;  votes 
were  openly  bought  for  Hurst,  and  the  ballots  were  exposed  so  that  it  could 
be  known  that  the  voter  had  voted  as  promised.  Other  irregularities  were 
charged  in  this  precinct,  not  unlike  those  charged  by  oontestant,  as  to 
district  No.  3.  He  alleged  that  in  four  precincts  especially  many  ballots 
were  counted  for  Hurst  which  were  not  legally  cast  for  him,  and  also  prayed 
a  recount  of  the  ballots. 

Proof  was  taken  by  the  parties,  and  when  the  court  came  on  he  appointed 
wo  commissioners  to  open  the  ballot  boxes  and  recount  the  ballots  over  the 
objections  of  Bailey.  The  commissioners  performed  their  duty  as  directed^ 
In  the  presence  of  the  counsel  of  the  parties.  They  agreed  on  the  count  of 
the  ballots,  but  they  did  not  agree  on  the  report  to  be  made  to  the  court* 
one  of  tbem  being  of  opinion  that  the  ballots  had  been  tampered  with  since 
the  official  count,  and  that  for  this  reason  the  recount  made  by  them 
amounted  to  nothinff.  By  the  recount  Bailey  received  662  votes  aqd  Hurst 
680  votes.  The  circuit  judge  refused  to  allow  the  commissioner,  who  was 
of  opinion  that  the  ballots  had  been  tampered  with,  to  file  the  report  whlob 
he  tendered,  and  ordered  him  to  sIru  the  other  report.  Bailey  then  filed  ex- 
ceptions to  the  report,  charging  the  mutilation  of  the  ballots  and  asking  time 
to  take  proof  by  the  election  officers  and  others,  showing  the  facts.  He 
filed  their  affidavits  with  his  exceptions,  and  had  them  present  in  the  court- 
house to  testify,  but  the  circuit  judge  overruled  the  exception,  and  without 
hearing  the  evidence  offered  adjudged  Hurst  the  offloe.  From  thi«  juds- 
ment  Bailey  appeals. 

The  charges  of  fraud  and  corruption  on  the  part  of  the  election  offioers  In 
precinct  No.  3  are  not  sustained.  None  of  the  officers  were  drunk,  although 
it  is  shown  that  the  clerk  drank  some  whisky  during  the  day,  and  one  of 
the  judges  also  took  a  drink  because  he  was  suffering  from  bowel  trouble. 
The  officers  were  not  affected  in  the  discharge  of  their  duties  by  the  whisky 
they  drank,  -and  there  is  no  evidence  of  fraud  or  corruption  on  their  part. 
It  is  true  persons  were  called  from  the  cf'owd  to  vote.  This  was  done  to 
save  time.  As  they  had  only  one  booth  the  clerk  would  prepare  the  ballot 
for  some  one  in  the  crowd  waiting,  selecting  as  well  as  he  could  the  nearest 
man  while  the  voter  was  in  the  booth,  and  then  call  the  man  so  selected  in 
to  get  the  ballot  as  soon  as  the  bopth  was  empty.  It  was  a  very  large  and 
cumbersome  ballot,  extremely  difficult  to  vote,  and,  from  having  only  one 
booth,  the  voters  were  necessarily  delayed  and  there  was  danger  that  all  could 
not  vote  by  4  o'clock.  It  is  not  shown  that  any  one  did  not  vote  or  left  the 
grounds  on  account  of  deL^y,  and,  on  .the  contrary,  it  is  shown  that  all  but- 
two  had  voted  at  half  past  3  o'clock.  At  the  noon  recess  nothing  improper 
occurred  so  far  as  is  shown  by  the  evidence,  and  while  there  is  proof  that  the 
polls  were  kept  open  after  4  o'clock,  we  think  it  is  outweighed  by  the  proof 
that  the  polls  were  closed  at  the  proper  time. 

The  ballot  was  a  very  large  one  and  covered  the  entire  table.   The  ballot  box 
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was  net  on  a  ohair  by  the  side  of  the  table.  DnriDg  the  forenoon  the  clerks 
in  picking  tip  a  ballot  off  the  table,  knocked  off  his  pen  that  be  was  writin^p 
vHb  and  it  rolled  oyer  on  the  ballot  box,  and  fell  through  the  silt  into  the 
box.  Tfaey  then  sent  over  to  a  neighbor's  and  borrowed  a  pen.  That  after- 
noon pFeoisely  the  same  thing  occurred  again,  the  second  pen  falling  inta 
the  box.  They  oould  not  get  another  pen  within  several  miles,  and  before^ 
tbey  conld  do  this  the  time  for  closing  the  polls  would  come,  so  the  oflQcers. 
nnlooked  the  box  and  took  out  the  two  pens',  not  touching  a  single  ballot* 
and  continued  the  voting.  This  did  not  vitiate  the  vote.  The  direction  of 
the  statute,  that  the  ballot  box  must  not  be  opened,  must  give  way  to  the. 
other  and  more  essential  direction,  that  the  election  must  be  held,  and  as, 
they  could  not  go  on  with  the  election  without  the  pen,  and  the  box  was. 
opened  in  the  presence  of  all  the  oflScers  and  by  common  consent,  and  noth- 
ing disturbed  in  the  box,  no  substantial  harm  was  done. 

The  complaint  made  as  to  precinct  4  is  not  sustained  by  the  evidence,  nor- 
is  the  oona plaint  made  by  appellant  as  to  precinct  No.  6.  It  Is  true  there- 
were  some  irregularities  in  all  of  these  precincts,  as  there  nearly  always  are. 
in  an  election  in  some  voting  places.  But  none  of  these  things  affected  the. 
result.  The  rule  as  to  these  irregularities  is  thus  well  stated  in  McCrary  on 
Elections,  section  228:  "These  provlelons  of  a  statute  which  itfieot  the  time. 
and  place  of  the  election,  and  the  legal  qualifications  of  the  electors,  are. 
generally  of.  the  substance  of  the  election,  while  those  touching  then  cording- 
and  return  of  the  legal  votes  received,  and  the  mode  and  manntir  of  conduct- 
ing the  mere  details  of  the  election,  are  directory.  The  principle*  is  that, 
irregularities  which  do  not  tend  to  affect  results  or  to  defeat  the  will  of  the. 
majority:  the  will  of  the  majority  Is  to  be  respected  even  when  irregularly 
expressed.  The  oflSoers  of  election  may  be  liable  to  punishment  for  a  viola- 
tion of  the  directory  provisions  of  a  statute,  yet  the  people  are  not  to  suffer^ 
on  account  of  the  default  of  their  agents." 

The  difference  between  the  official  count  and  the  recount  by  precincts  is  as^ 
follows : 

Bailey. 
Official.    Recount. 


No.      I 

115 

116 

No.Al 

48  . 

48 

No.      2 

116 

117 

No.      3 

110 

2 

No.      4 

124 

86 

No.      5 

11 

10 

No.      6 

24 

24 

No.      7 

38 

37 

No.      8 

47 

.43 

No.      9 

21 

32 

No.    10 

S8 

.28 

No.    11 

19 

19 

Hurst. 

Official 

.    Recount, 

66 

69 

83 

87 

62 

54 

6 

12 

36 

57 

30 

30 

89 

101 

44 

88 

46 

58 

60 

84 

8 

12 

27 

28 

701  562  546  680 

It  will  thus  be  seen  that  the  essential  difference  between  the  two  ooiinta^ 
was  in  precincts  3  and  4.    In  precinct  3,  which  was  Bailey's  home  precinct^ 
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lie  reoeived  by  the  official  oount  110  yotes,  and  by  the  reoonnt  9.  while  Hnret 
>eoelYed  in  this  preolnot  by  the  offioial  oount  6  votes,  and  by  the  raooant 
12.  In  precinot  4  Bailey  reoeived  by  theoffloial  oonnt  134  votes,  and  by  <be 
Recount  oonnt  86,  while  Hurst  reoeived  by  the  offioial  connt  96  votes,  and 
ty  the  reoount  57.  The  proof  shows  that  Bailey  was  an  old  soldier  and 
Virippled,  and  that  his  neighbors  were  pretty  unanimously  for  him.  Tbe 
tihaufce  in  the  result  in  preolnot  8  wag  brought  about  by  the  faot  that  on  the 
reoount  all  the  ballots  that  were  oast  for  Bailey  in  that  preolnot  were  thrown 
t)ut  but  2  on  aooount  of  the  faot  that  all  the  ballots  but  two  when  recounted 
Vere  marked  in  some  way  so  as  to  make  them  illegal.  If  there  was  no  evl- 
^denoe  in  the  record  it  would  be  iooredlble  that  in  any  preolnot  where  every- 
Ibody  was  substantially  for  a  candidate  the  ballots  should  all  be  spoiled  In 
this  way,  and  from  our  inspection  of  these  ballots  we  have  no  doubt  that  they 
were  mutilated  after  they  left  the  hands  of  the  election  officers.  Tbe  addi- 
tional marks  are  made  in  a  different  ink.  They  are  not  made  with  a  stencil. 
The  commissioner  reports  that  the  seals  had  been  broken  when  they  opened 
the  ballots,  and  it  appears  from  the  testimony  of  the  election  officers  that 
they  counted  the  ballots,  as  they  thought,  correctly,  without  dispute  or 
difference  of  judgment.  The  ballot  boxes  have  been  brought  before  ub. 
They  are  made  of  plank,  nailed  together  and  locked  with  a  staple,  which  Is 
not  clinched.  They  could  be  opened  without  any  trouble,  and  were  simply 
kept  Id  the  clerk's  office  from  the  time  of  the  election  until  the  recount, 
^here  was  abundant  opportunity  for  tampering  with  them. 

The  same  thing  is  true  in  precinot  No.  4,  although  the  fraud  there  is  not 
'80  patent  as  in  the  case  of  precinct  No.  3.  The  gain  by  Hurst  in  these  two 
t)rec*.nots  is  in  some  measure  due  to  the  fact,  as  we  are  satisfied  from  an  ex- 
-^mlnatlon  of  the  ballots,  that  some  voters  did  not  vote  in  the  race  for  county 
-;3adge,  and  part  of  these  ballots  have  since  been  marked  for  Hurst. 

If  we  give  Bailey  the  vote  counted  for  him  by  the  election  officers  in  these 
^wo  precincts  he  is  elected,  although  Hurst  is  conceded  all  the  votes  given 
him  on  the  reoount.  It  will  be  observed  that  Hurst  in  his  petition  did  not 
charge  that  votes  had  been  counted  for  Bailey  which  ought  to  have  been 
Xjounted  for  him.  except  in  precinct  No.  8,  where  it  was  charged  that  votes 
that  were  cast  for  Hurst  had  been  counted  for  Bailey,  and  in  this  preolnot 
Hurst  only  gained  seven  votes  on  the  reoount.  The  object  of  requiring  the 
grounds  of  contest  stated  is  to  apprise  the  opposite  party  of  what  he  Is  ex- 
pected to  meet.  The  proof  should  not  only  be  confined  to  what  is  alleged, 
liut  in  recounting  the  ballots  the  recount  should  be  confined  to  the  grounds 
x)f  contest  alleged  in  the  petition. 

The  certificate  of  the  officers  of  election  is  prima  facie  ogrreot,  and  tbe 
presumption  of  the  proper  discharge  of  official  duty  in  counting  the  votes 
ts  not  overthrown  by  the  ballots  if,  when  they  are  produced,  It  appears  that 
they  have  been  tampered  with.  The  rule  on  this  subject  Is  thus  well  stated 
In  McCrary  on  Elections:  *' Where,  as  is  the  case  in  several  of  tbe  States, 
the  statute  provides  a  mode  of  preserving  the  Identical  ballots  oast  at  an 
^election  for  the  purpose  of  being  used  as  evidenoe  In  oa«e  of  oofivtest,  snoh 
statute,  and  particularly  those  provisions  which  provide  for  tbe  safe  keep- 
ing of  such  ballots,  must  be  followed  with  great  care.  Tbe  danger  that  tbe 
Allots  may  be  tampered  with  after  the  oount  is  made  known,  especially  If 
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the  vote  is  very  close,  is  so  great  that  do  opportunity  for  saoh  tamperiD^ 
QSD  be  permitted.  Suob  ballots,  Id  order  to  bereoeiTsd  inevideDoe,  must  have 
remained  in  the  custody  of  the  proper  officers  of  the  law  from  the  time  of 
the  origical  official  count  until  they  are  produced  before  the  proper  court  or 
officer,  and  if  it  appear  that  they  have  been  handled  by  unauthorized  persons^ 
or  that  they  have  been  left  in  an  exposed  and  improper  place,  they  can  not 
be  offered  to  overcome  the  official  count. "    (Section  471. ) 

**AltfaouKh  thp  general  rule  is  that  the  ballots  themselves  are  the  best  evi- 
dence of  the  number  of  votes  cast,  and  for  whom  cast,  yet  this  rule  can  have^ 
DO  application  to  a  case  where  the  ballots  have  been  tampered  with  after 
they  were  deposited  in  the  ballot  box.  In  such  a  case  the  value  of  the  bal* 
lots  as  evidence  is  almost  totally  destroyed,  and  the  returns  made  by  the  offi- 
cers of  election  presiding  at  the  polls  may  become  better  evidence  than  tha 
ballots."     (Section  474.) 

From  an  inspection  of  the  ballots  themselves  we  are  satisfied  that  this  rule. 
should  be  applied  here,  and  that  the  certificate  of  the  election  officers  is  the, 
best  evidence  as  to  how  the  votes  were  cast. 

Judgment  reversed,  with  directions  to  dipmiss  the  petition. 

Whole  court  sitting. 


COMMONWEALTH    v.  LOUISVILLE  &    NASHVILLE   R.  R.  CO. 

(Filed  June  12,  1902— Not  to  be  reported.) 

Railroads— Unjust  discrimination  in  freight  rates— Constitutional  law—. 
Thin  was  a  penal  action  instituted  to  recover  of  the  appellee  the  penalty  im- 
poeed  by  setion  stl?  of  the  Constitution  for  a  violation  of  section  216,  it  being 
alleged  in  the  petition  that  appellee  hauled  a  oar  load  of  coal  from  Bevler» 
Kentucky,  for  W.  at  Franklin,  Kentucky,  at  the  rate  of  tl.50  per  ton,  and 
that  it  hauled  a  car  load  of  coal  under  similar  conditions  between  t)>t>  Fame, 
points  for  the  Franklin  Electric  Light  Co.  at  the  same  rate,  but  allowed  ta 
the  electric  light  company  a  rebate  of  80  per  cent.,  thus  unjustly  dlHcrlmi- 
nating  against  W.  Held— That  as  the  proof  shows  that  the  coal  shi]>pi'd  to. 
W.  was  for  domestic  purposes  and  that  shipped  to  the  electric  light  company 
was  steam  ooal,  there  was  no  unjust  discrimination,  as  domestic  and  steam 
ooal  are  not  of  the  same  class,  and  section  216  of  the  Constitution  does  not. 
apply.    The  court  properly  dismissed  the  petition. 

Gerald  T.  Finn,  John  E.  Byars,  W.  P.  Saudidge,  L.  B.  Finn  and   G.  W. 
Roark  for  appellant. 

W.  D.  HInes,  Edward  W.  Hines,  J.  A.  Mitchell,  W.  F.  Browder  and  T.  B. 
Harrison,  Jr.,  for  appellee. 

Appeal  from  Simpson  Cirsuit  Court. 

Opinion  of  the  oourt  by  Judge  Burnam. 

This  proceeding  was  instituted  in  the  Simpson  Circuit  Court  in  the  name, 
of  the  Commonwealth,  by  the  Commonwealth's  attorney,  to  recover  of  the. 
defendant,  the  Louisville  and  Nashville  R.  R.  Co.,  the  penalty  imposed  by 
section  817  of  the  Constitution  for  a  violation  of  section  816.  The  petition,  as^ 
aoiended,  alleges  that  the  L.  &  N.  R.  R.  Co.,  on  or  about  the  Slst  of  March, 
1880,  transported  a  oar  load  of  coal  over  its  line  from  Bevier,  Kentucky,  ta 
V.  D.  Wade,  at  Franklin,  Kentucky,  and  charged  therefor  at  the  rate  ot 
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91.50  per  ton;  and  that  od  or  about  the  28tb  of  March,  1899,  the  L.  &  N.  R. 
^.  Co.  transported  a  oar  load  of  ooal  from  Bevier,  Kentucky,  to  the  Frank- 
lin Electric  Light  Co.  at  the  rate  of  11.60  per  ton,  and  thereafter  gave  to  tbe 
electric  light  company  a  rebate  of  80  per  cent.,  and  failed  and  refnsed  to 
give  to  Wade  any  rebate  whatever;  that  both  cars  of  coal  were  from  the 
Memphis  Coal  and  Mining  Co.,  and  were  the  same  class  of  freight,  and  were 
transported  to  and  from  the  same  points  under  the  same  conditions. 

The  defendant,  In  their  answer,  in  addition  to  denying  that  the  two  ship- 
ments were  of  the  same  class,  or  transported  under  the  same  oondltions, 
further  plead  that  in  allowing  the  less  rate  to  the  electric  company,  in  por- 
Buance  of  the  classification  set  forth  in  its  answer,  it  had  acted  under  and 
relied  upon  the  opinion,  advice  and  consent  of  the  railroad  commission, 
and  that  in  no  event  was  it  guilty  of  a  willful  violation  of  the  law.  Tbeee 
last  allegations  were  stricken  out  of  tUe  answer  upon  motion  of  the  Com- 
monwealth. 

Upon  the  trial  it  was  shown  that  the  electric  light  company  was  engaged 
in  the  business  of  manufacturing  and  selling  electricity;  that  the  coal 
transported  to  it  was  a  very  low-grade  of  coal,  commonly  known  as  slack, 
and  Was  used  fay  the  company  for  steam  purposes;  that  Wade  was  a  coal 
dealer  in  Franklin,  and  that  the  particular  car  load  of  coal  on  which  this 
proceeding  was  based  was  the  highest  grade  of  coal,  known  as  lump;  that 
both  were  hauled  in  the  same  sort  of  cars  and  unloaded  in  the  same  man- 
ner; that  defendant's  regular  freight  tra^o  on  coal  from  Bevier  to  Franklin 
in  March,  1899,  was  $1.50  per  ton,  except  that  on  coal  used  for  steam  pur- 
poses by  manufacturers,  which  term  included  gas,  electric  light,  power  and 
loe  companies,  the  rate  was  30  per  cent,  less  than  tl.50  per  ton.  It  was 
also  shown  that  the  electric  light  company,  by  way  of  experiment,  had  nsed 
one  or  two  cars  of  coal  of  a  grade  higher  than  slack,  to  generate  steam  and 
upon  which  it  got  the  rebate;  and  that  Wade  had,  in  a  few  Instances,  ordered 
coal  of  a  lower  grade  than  lump,  on  which  he  received  no  rebate.  This 
proof,  however,  did  not  refer  to  the  shipments  upon  which  the  action  was 
liased.  It  was  also  shown  that  the  electric  company  manufactured  notbinfc 
which  was  transported  over  the  line  of  defendants.  It  was  also  shown  that 
coal  used  for  steam  purposes  was  classified  by  the  published  tariff  of  defend- 
ant at  a  net  rate  of  30  per  cent,  less  than  coal  for  domestic  purposes.  There 
4s  no  proof  that  the  alleged  violation  of  law  had  lieen  knowingly  orwillfoUy 
<;omniitted.  Upon  these  facts  the  trial  court  directed  the  jury  to  find  for 
the  defendant,  and  from  the  judgment  rendered  thereon  this  appeal  is  prose- 
cuted. 

It  is  admitted  in  brief  for  appellant  that  the  only  difference  between  this 
case  and  that  of  the  L.  &  N.  B.  B.  Co.  v.  Commonwealth,  SSKy.  Law  Bep., 
329,  is  that  the  former  case  was  a  proceeding  by  indiotmsa^  whilst  this  Is 
•a  penal  action  In  the  name  of  the  Commonwealth,  and  in  the  former  case 
the  rebate  was  given  to  a  milling  company,  whilst  In  this  it  is  to  an  electrlo 
light  company.  It  has  been  heretofore  decided  by  this  court  that  proceed- 
ings to  recover  the  penalty  for  a  violation  of  section  216  could  be  prose- 
cuted in  either  way,  therefore,  practically  the  only  question  left  to  be  con- 
sidered Is  whether  there  is  such  difference  between  a  milling  oomiMiny  and 
«n  electric  light  company  as  would  require  a  change  In  tbe  rule  beietofon 
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I  atiDoiiDoed.    In  L.  &  N.  R.  B.   Co.  v.   Comnion wealth,   90  Ky.  Law  Rep., 

I  1101,  this  court  Bald  :  ",  A  railroad  company  is  required  by  section  816  to  charge 

I  the  same  amount  of  compensation  for  transporting  from  and  to  the  same 

point  freight  of  the  same  class  or  kind,  not  freight  of  different  classes  or 
kinds.  *  *  *  It  is  allowable  and  proper  for  a  railroad  company  to  classify 
freight  acoording  to  its  quality  or  character,  and  marketable  value;  and  dis- 
erimlnatlon  in  charges  for  carrying  different  classes  or  kinds  is  not  only 
nnlTersBlly  recognized,  but  plainly  authorised  by  section  916." 

It  is  admitted  in  the  pleadings  and  shown  by  proof  that  the  respective  car 
loads  of  coal  upon  which  this  action  is  founded  were  wholly  different,  both 
as  to  quality  and  marketable  value.  In  the  second  Marion  county  case,  98 
Ky.  Law  Bep..  S39,  it  was  decided  that  a  railroad  could  charge  a  lower  rate 
of  freight  for  coal  transported  to  a  manufactuiing  establishment  than  to  a 
'  coal  dealer  not  in  competition  with  the  manufacturer.    The  court  in  that 

I  case  said:  **It  will  not  be  contended  that  the  conditions  must  be  precisely 

the  same.  That  could  rarely  happen.  The  application  of  the  section  is  not  to 
be  denied  merely  because  the  conditions  surrounding  the  shipments  are  not 
entirely  the  same.  There  must,  on  the  whole,  be  a  reasonably  just  and  ap- 
preciable difference  in  the  conditions  before  there  can  be  allowed  a  difference 
in  the  rates.  There  must  be  a  difference  in  the  conditions  which  addresses 
Itself  to  the  intelligence  and  businef-s  common  seose  of  the  public  and  those 
to  whom,  as  triers  under  the  law,  such  questions  are  to  be  determined.  Such 
a  difference,  we  believe,  has  not  been  shown  to  exist  in  tliese  cases." 

The  court  further  says  section  816  is  a  part  of  the  scheme  covered  by  sec- 
tions 196  and  914.  '*It  requires  all  railroads  to  transport  in  the  same  manner| 
for  the  same  charge  and  for  the  same  method  of  payment,  freight  of  the 
aame  class  for  all  persons,  from  and  to  the  same  points  and  upon  the  same 
conditions.  The  purpose  was  to  secure  equality  between  shippers,  and  pre- 
vent injustice  and  unjust  discrimination.  It  can  not  be  maintained  that 
the  convention  contemplated  that  there  should  be  no  discrimination,  for  it 
was  notorious  that  there  were  many  discriroiuations  not  regarded  as  un- 
lawful, and  section  194  expressly  recognized  that  such  discriminations  as  are 
not  unjust  may  be  made.  All  shippers  of  coal  were  placed  on  an  equality 
by  appellant,  and  all  were  alike  allowed  to  ship  at  the  reduced  rate  coal  for 
steam  purposes." 

The  decision  in  that  case  holds  that  domestic  and  steam  coal  were  not  of 
the  same  class,  and  directly  applies  to  and  controls  this  case,  and  takes  it 
out  of  the  purview  of  section  916  of  the  Constitution.  As  the  questions 
suggested  upon  this  appeal  have  been  so  exhaustively  considered  by  this  court 
in  the  cases  supra,  we  deem  it  unnecessary  to  do  so  again. 
For  reasons  indicated  the  judgment  is  affirmed. 


CLINE    v.  OSBORNE,  &c. 

(Filed  June  12,  1£09— Not  to  be  reported.) 

Title— Executions— Liens— Appellee  O.  in  this  action^  was  adjudged  the 
possession  of  one-half  of  two  tracts  of  land  under  a  writing  giving  a  one- 
half  interest  in  same  in  consideration  of  (260  paid  to  Shade  Osborne.    Ap- 
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pellaDt  defended  the  action,  olaiminK  that  the  title  to  the  land  was  In  Shade 
Osborne,  and  that  appellee  O.  only  loaned  Shade  Osborne  the  1250,  and  that 
the  land  was  sold  under  an  execution  against  Shade  Osborne,  and  par; 
chased  the  same  without  notice  of  appellee's  claim.  Held— That  there  Is  no 
evidence  showing  that  appellee  loaned  the  money  to  Shade  Osborne,  but  the 
proof  shows  that  appellant  had  notice  of  appellees'  claim  before  the  sale 
was  made  under  the  execution.  The  law  is  well  settled  that  a  subsequent 
purchaser  will  not  be  protected  against  an  older  equity  unless  he  both  paya 
the  price  and  receives  the  conreyance  of  the  legal  title  before  notice  of  the 
prior  claim. 

N.  J.  Auxier  for  appellant. 

James  Goble  and  Ratliff  &  Ratlift  for  appellees. 

Appeal  from  Pike  Girduit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  suit  was  brought  in  the  Pike  Circuit  Court  by  the  heirs  of  Jerry 
Osborne  against  the  heirs  of  Shade  Osborne  and  J.  S.  Cline  to  recover  tfae 
possession  of  one-half  of  two  tracts  of  land  situated  near  the  mouth  of  Indian 
oreek,  in  Pike  county,  Kentucky.  They  base  their  claim  on  the  followinir 
written  instrument:  "Know  all  men  by  these  presents,  that  Jerry  Osborne 
has  paid  $250  into  the  land  near  the  mouth  of  Indian  creek,  known  as  part 
of  the  estate  of  Owen  Hall's  heirs,  and  that  said  Jerry  Osborne  is  an  equal 
partner  in  said  land,  and  that  one-half  of  the  net  proceeds  of  said  land  shall 
go  to  said  Jerry  Osborne  and  his  heirs  or  assigns." 

This  writing  is  dated  the  26th  of  September,  1891,  and  is  signed  by  Shade 
Osborne.  The  defendant,  Cline,  who  alone  defended,  for  answer  to  plaintiff 'a 
petition,  after  denying  all  the  material  allegations,  says  that  the  legal  title 
to  the  land  was  in  Shade  Osborne,  and  that  an  execution  in  his  favor  againet^ 
Shade  Osborne  was  levied  on  the  land  on  the  88th  of  June,  1897,  by  the 
sheriff  of  Pike  county,  and  the  land  sold:  and  that  he  became  the  purchaser- 
thereof  without  notice  of  the  alleged  claim  of  plaintiff.  He  also  alleges  tbat- 
the  $250  for  which  the  obligation  sued  on  was  executed  was  really  for  money 
loaned  to  Shade  Osborne  by  Jerry  Osborne,  which  had  been  repaid  to  hlm^ 
All  of  the  affirmative  averments  of  the  answer  are  denied  by  reply.  The 
trial  court  adjudged  plaintiffs  to  be  the  owners  of  one  undivided  half  or 
each  of  the  tracts  of  land  sued  for,  and  the  defendant  has  appealed. 

The  evidence  entirely  fails  to  support  the  contention  that  the  obligation 
sued  on  was  executed  for  borrowed  money,  which  had  been  repaid  to  Jerry 
Osborne  during  his  lifetime,  and  we  think  the  decided  weight  of  the  testi- 
mony is  to  the  effect  that  appellant  had  notice  of  the  claim  of  appellee 
before  the  sale  of  the  land  by  the  sheriff,  and  the  law  is  well  settled  that 
a  subsequent  purchaser  will  not  be  protected  against  an  older  equity  unlesa 
he  both  pays  the  price  and  receives  the  conveyance  of  the  legal  title  before 
notice  of  the  prior  claim.  (Sims  v.  Richardson.  12  Ky.,  874;  Blight's  Heira 
V.  Bank,  &c.,  22  Ky.,  204;  Pomeroy  Equity  Jurisprudence,  sections  76(K 
1-2.) 

For  reafons  indicated  the  judgment  is  afl9rmed. 


Tl7^  K^i^tUcky  IxaW  Reporter 

Vol.  24.  SEPTEMBER  15,  1902.  No.  6 

[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


HARDIN,  &o.  V.  CRESS,  &o. 

(Filed  June  13.  1902. ) 

Elections— Destructioo  of  ballots  voted— This  is  a  contest  iDStituted  by 
claimants  to  county  offices  of  Wayne  county.  The  question  involved  in  the 
contest  is  the  right  to  have  counted  the  votes  of  a  precinct  in  which  the 
ufficers  of  election,  after  oountlog  the  ballots,  destroyed  them  through  mis- 
take of  the  law.  Held— That  this  action  of  the  election  officers  will  not  in- 
validate the  election  as  it  is  not  charged  that  the  certificate  of  the  officers  of 
that  precinot  was  false  or  fraudulent.  The  provision  of  the  law  requiring 
tbe  preservation  of  the  ballots  after  they  are  counted  is  not  mandatory.  The 
action  of  tbe  election  officers  through  mistake  of  law  can  not  nullify  the 
will  of  tbe  voters  when  fairly  expressed.  The  object  of  preserving  the  ballots 
is  to  permit  them  to  be  opened  and  counted  after  a  contest  is  made  iuvolv- 
iog  the  question  as  to  the  candidat-e  for  whom  they  should  be  counted. 
Tlielr  preservation  is  of  no  importance  where  no  mistake  or  fraud  is  charged 
as  to  the  regularity  of  the  certificate. 

W.  A.  Morrow  and  O.  H.  &  R.  B.  Waddle  for  appellants. 

Harrison  &  Harrison  for  appellees. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

Thesn  are  contests  of  election  over  the  county  offices  in  Wayne  county, 
arising  out  of  the  election  held  in  November,  1901. 

Tbe  appellant,  Sam  C.  Hardin,  was  a  candidate  for  the  office  of  county 
jodge,  and  the  certificate  of  election  having  been  awarded  to  appellee,  W.  B. 
Cresi,  his  opponent,  an  action  was  filed  to  contest  the  election  because  of 
alleged  irregularities  and  illegalities  in  Mill  Spring  precinot,  in  Wayne 
oouQty.  The  charge  in  the  petition  is  that  Mill  Spring  precinct,  according 
to  the  certified  returns  of  the  election  officers  of  that  precinct,  cast  HdQ  votes 
for  appellee  Cress,  and  68  votes  for  appellant,  and  as  the  vote  of  the  entire 
oonnty  gave  Cress  a  majority  of  70,  it  is  charged  that  appellant  was  entitled 
to  the  certificate  of  election  and  to  the  office. 

vol.  24—33 
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It  Is  alleged  that  the  votes  of  Mill  Spring  precinct  should  sot  be  counted 
at  all  because  the  election  ofBoers  at  that  precinct,  after  the  votes  had  been 
duly  counted  and  certified,  failed  to  preserve  the  ballots  voted  by  the  voter, 
but  In  fact  destroyed  the  ballots  and  naade  no  returns  thereof  except  the 
certificate  of  the  oflScers  as  to  the  number  of  votes  cast  and  counted  for  eaoh 
candidate.  There  is  no  charge  that  there  were  any  Illegal  ballots  counted 
or  oast,  nor  that  any  legal  ballots  were  not  counted;  nor  Is  there  an  allei^A- 
tlon  that  the  certificate  of  the  election  was  an  incorrect  statement  of  the 
ballots  voted.  In  fact  there  is  no  allegation  of  fraud,  mistake  or  illegality 
In  any  particular,  save  that  the  ballots  voted  were  destroyed  after  they  bad 
been  counted  and  certified  and  the  result  announced  publicly. 

The  petitions  In  all  the  cases  set  out  the  same  ground  of  contest,  the  exact 
figures  not  being  the  same,  but  all  depending  on  whether  the  vote  of  Mill 
Spring  precinct  shall  be  counted.  If  that  precinct  is  Included,  appellees  are 
all  elected;  and  if  excluded,  appellants  are  all  elected.  Theanswi'rof  appel- 
lees pleaded  the  regularity  of  the  election,  and  pleaded  that  at  Mill  Spring 
precinct  the  oflScers  of  election  were  divided  politically,  a  judge  and  Bfaeriff 
being  Republicans  and  a  judge  and  clerl:  being  Democrats,  with  each  party 
having  an  inspector;  that  after  the  polls  had  closed  the  ballots  were  all 
counted,  there  being  no  conte8t€-d  ballots,  and  the  certificates  written  and 
signed  by  all  the  officers  and  the  result  of  the  count  announced,  and  that  by 
a  misfciike,  or  in  ignorance  of  the  law,  the  election  oHlcers  burned  the  ballots 
that  had  been  counted,  and  so  it  was  impossible  to  make  proper  returns  as 
the  law  requires. 

Appellees  say  that  all  this  occurred  by  reason  of  a  mistake  of  the  election 
officers  as  to  the  law,  and  that  it  was  not  intended  to,  and  did  not  in  fact, 
deprive  appellants  of  o  single  vote  to  which  they  were  entitled,  nor  did  it 
give  to  appellees  a  single  vote  to  which  they  were  not  entitled,  nor  was  any 
person  injured  in  any  way  by  the  destruction  of  the  ballots. 

The  proof  of  the  facts  as  testified  by  each  ond  all  the  election  officers,  and 
by  the  party  inspectors,  show  that  at  Mill  Spring  precinct  appellees  received 
the  full  number  of  uoquestioned  votes  and  appellants  only  the  number  of 
votes  as  shown  by  the  certificate  of  the  election  officers;  that  there  were  no 
questioned  or  uncounted  ballots,  and  that  the  voted  and  counted  ballots  vrere 
burned  and  destroyed  under  the  mistaken  belief  that  the  law  so  required. 
They  discovered  that  the  law  required  the  ballots  to  be  kept,  strung  and  re- 
turned, but  when  this  was  done  it  was  too  late,  the  ballots  had  been  de- 
stroyed. Upon  these  facts  the  trial  court  dismissed  the  cases,  it  having  been 
agreed  that  all  might  be  heard  together  and  heard  on  the  depositions  taken 
in  one  case.  To  reverse  those  judgments  of  dismissal  these  appeals  are  prose- 
cuted. The  pleading  and  proof  taken  herein  nowhere  charges  or  shows 
that  by  the  destruction  of  the  ballots  any  person  was  deprived  of  a  single 
vote  to  which  he  was  entitled,  or  that  any  vote  was  counted  for  any  person 
to  which  he  was  not  entitled.  There  is  no  error  or  fraud  charged  or  proven 
in  the  result  of  Mill  Spring  precinct  by  which  the  result  was  changed  in  a 
single  instance  in  favor  of  the  one  or  other  candidate.  Indeed,  so  far  as  the 
petitions  aver,  and  when  taken  most  strongly  against  the  pleading,  the  votes 
certified  by  the  election  officers  are  exactly  the  votes  cast  by  the  qualified 
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yoien  In  the  preoinol  for  the  Tarioufl  candidates.  The  qneetlcvi,  then,  Is  pre- 
eeoted,  are  tbese  Toters,  who  bave  legally  Toted  and  were  legally  qualified  lo 
Toto,  to  be  deprived  of  their  votes  lieoaose  of  the  aotioo  of  the  election 
officers  Id  destroying  the  evidence  of  how  these  votes  were  cast  after  they 
had  been  correctly  counted  and  certified?  To  answer  this  question  intelli- 
gently It  must  be  remembered  that  these  ballots,  after  being  strung,  are 
sealed  up  and  returned  with  the  certificate,  and  are  not  to  be  opened  by  the 
-olfloers  who  canvass  the  election  returns  for  the  county,  but  are  to  be  opened 
•and  used  as  evidence  in  case  there  is  a  contest  over  that  precinct  or  its  result. 
The  oertifioate  of  the  election  officers  is  to  be  used  to  ascertain  how  the 
votes  of  any  precinct  were  cast,  and  in  case  of  an  attack  on  the  certificate  In 
•a  oonteet  the  ballots  may  be  used  as  evidence  to  test  the  verity  of  the  cer- 
tiflcate,  but  for  no  other  purpose.  Here  there  is  no  attack  on  the  certificate 
from  Mill  Spring  precinct.  It  is  admitted  by  the  pleadings  not  making  an 
attack  thereon  that  it  is  true.  The  proof  of  all  the  election  officers  and  in* 
spectors  shows  it  is  true.  So  that  the  ballots  destroyed  could  not  in  this 
«ase  be  used  as  evidence  at  all,  if  here,  because  the  returns  from  that  pre- 
ciDct  are  not  questioned  so  far  as  the  truth  of  the  certificate  Is  concerned. 
The  contention  ia  that  the  provision  for  preserving  the  ballots  is  mandatory, 
and  their  destruction  would  of  Itself  destroy  the  election  held  in  that  pre - 
isioot,  and  as  to  that  election  disfranchise  all  the  voters  therein.  If  such  be 
the  law  the  same  result  must  follow  whether  the  destruction  be  by  mistake 
of  the  law  or  by  accident  or  evil  design. 

Mr.  McGrary,  In  bis  work  on  Elections,  section  724,  page  522,  says:  "The 
weight  of  authority  is  clearly  in  favor  of  holding  the  voter,  on  the  one  hand, 
to  a  strict  performance  of  those  things  which  the  law  requires  of  him,  and 
CD  the  other  of  relieving  him  from  the  consequence  of  a  failure  on  the  part 
of  tbe  electlou  officers  to  perform  their  duties  according  to  the  letter  of  the 
statute  where  such  failure  has  not  prevented  a  fair  election.  The  justice  of 
this  rule  is  apparent,  and  It  may  be  said  to  be  the  underlying  principle  to 
be  applied  in  determining  this  question.  The  requirements  of  the  law  upon 
llie  elector  are  in  the  interest  of  pure  elections,  and  should  be  ooroplied  with 
at  least  in  substance,  but  to  disfranchise  the  voter  because  of  the  mistakes 
-or  omissions  of  election  officers  would  be  to  put  him  entirely  at  the  mercy  of 
political  manipulators.  The  performance  by  tbe  election  officers  of  the 
Unties  imposed  upon  them  can  be  reasonably  well  secured  by  providing  a 
penalty  for  failure  to  do  so." 

Tbi»  principle,  said  to  be  the  weight  of  authority,  meets  our  approval, 
and  these  cases  are  apt  illustrations  of  the  reasonableness  of  the  rule.  If 
tbe  destruction  of  these  ballots  under  a  mistake  of  the  law  by  tbe  election 
tiffioers  would  destroy  the  vote  of  that  precinct,  any  other  failure  to  perform 
any  act  required  of  the  election  officers,  as,  for  Instance,  to  send  the  returns 
by  some  person  other  than  designated  by  law  to  tbe  county  clerk's  office,  or 
by  learlng  them  in  that  office  in  charge  of  some  person  not  an  officer,  and 
snob  like. 

All  these  various  requirements  of  the  officers  of  election  should  be  com- 
plied with  by  them,  and  an  evasion  or  disregard  thereof  should  be  visited 
with  tbe  penalties  laid  down  by  the  law.  These  were  all  provided  for  the 
safety  and  security  of  the  will  of  the  voter,  freely  and  fairly  expressed.    The 
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object  of  the  system  of  voting  Is  that  the  voter  may  freely  cast  his  bAllol 
he  desires,  and  that  It  may  be  honestly  and  correctly  counted  as  oast.  To 
permit  a  slight  failure  by  the  election  officer  to  perform  some  daty  ImpooeA 
upon  him  to  deprive  the  voter  of  his  vote,  and  the  candidate  from  recelvlns. 
the  benefit  of  such  vote,  would  be  to  destroy  the  substance  of  the  whole  law. 
We  do  not  mean  to  say  that  a  fraudulent  destruction  of  the  ballots  mlitht. 
not  be  a  ground  of  contest.  But  to  be  a  fraudulent  destruction  there  most 
of  necessity  be  a  false  certification  of  the  count  or  a  failure  to  count  ballots^ 
that  had  been  cast.  The  fact  that  ballots  had  been  destroyed  would  not,  and 
should  not,  be  permitted  to  affect  the  result  of  the  election  when  the  ballots, 
had  all  been  counted  as  cast  by  the  legal  qualified  voter  and  correctly  cer- 
tified by  the  election  officers.  It  Is  only  the  last  act  that  provides  for  tbe- 
preservatlon  of  the  ballots.  The  ballots  are  Important  for  the  sole  purpose 
of  ascertaining  how  the  voter  voted.  When  It  Is  conceded  that  the  certlflcate- 
of  the  election  officers  correctly  shows  how  the  votes  were  cast,  the  orlglDal 
ballots  cease  to  be  important.  As  proof  of  this  fact  the  law  provides  for  tfaelr- 
destructlon  after  a  certain  time  In  case  there  Is  no  contest.  In  these  casea 
it  Is  conceded,  but  If  not  conceded  It  is  clearly  shown,  that  appellees  received 
a  dear  plurality  of  the  votes  cast,  and  were  elected  to  their  respective  offices, 
and  were,  therefore,  entitled  to  the  certificates  of  election  and  the  judgment 
is  in  these  proceedings. 

We  apprehend  that  no  court  would  hold  that  a  mere  mistake  of  the  eleo- 
tion  officers  in  destroying  the  ballots  after  they  had  been  correctly  counted 
and  certified  would  nullify  and  destroy  an  election  at  any  precinct,  and 
disfranchise  the  voters  therein,  that  in  all  other  respects  appears  to  have  been 
conducted  according  to  law.  The  trial  court  declined  to  declare  the  election 
void  in  that  precinct  for  any  such  reason,  and  in  this  opinion  and  judgment 
there  seems  to  us  no  error. 

Judgment  affirmed. 

Whole  court  sitting. 


LOWRY  V.  CITY  OF  LEXINGTON. 

(Filed  June  18,  1903.) 

1.  Municipal  government— Construction  of  statutes— Creation  of  oflloes  bj 
the  council  in  second  class  cities— This  proceeding  was  instituted  under  sec- 
tion 3063,  Kentucky  Statutes,  by  the  city  of  Lexington,  a  city  of  the  second 
class,  to  test  the  validity  of  an  ordinance  creating  the  office  of  assessor'a 
clerk,  assistant  treasurer,  engineer's  assistant,  license  inspector,  assistant 
city  clerk,  mayor's  clerk,  jailer's  assistant,  stenographer  to  clerk's  offloe, 
ambulance  driver,  one  patrol  wagon  driver,  and  fixing  the  salaries  of  each. 
Appellant  contends  that  under  section  3172,  Kentucky  Statutes,  being  a  sec* 
tion  of  the  charter  of  second  class  cities,  which  provides  that  all  offloea 
created  by  laws  in  force  prior  to  this  act  not  expressly  provided  for  herein 
are  abolished  upon  the  expiration  of  the  terms  for  which  the  present  iDoum- 
bents  were  elected,  but  the  general  council  shall  have  power  by  ordinance  to 
recreate  such  of  raid  offices  and  prescribe  the  terms  and  duties  thereof  as 
may  be  needed  to  effect  the  corporate  purposes;  that  the  city  is  limited  to 
such  offices  as  had  theretofore  been  in  existence  and  could  not  create  addi- 
tional municipal  offices.  On  the  otjier  hand,  appellee  contends  that  under 
notion  S088,  Kentucky  Statutes,  giving  to  second  class  cities  general  powera 
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^t  ffovernmeDt  to  create  the  o£9oe9  named.  Held— That  under,  the  last- 
named  statnte  the  general  counoil  oonld  appoint  an  ambulance  driver  and 
p«trol  wagon  driver,  as  tbey  are  not  necessarily  oflScers  of  the  municipality* 
The  same  rale  may  apply  to  the  assessor's  clerk,  the  mayor's  clerk  and  the 
iteoographer  to  the  clerk's  oflSce  and  the  ofDoe  of  deputy  or  assistant  clerk* 
but  the  assistant  treasurer,  assistant  Jailer,  assistant  engineer  and  license 
Inspeotor  are  municipal  officers,  as  they  are  each  invested  with  some  portion 
t>f  the  functions  of  the  government,  to  be  exercised  for  the  benefit  of  the 
public  The  legislative  Intent  was  to  limit  the  municipal  offices  to  those 
mentioned  In  said  charter  or  indicated  by  reference  to  previously  existing 
laws.  It  Is  also  objected  that  the  ordinance  is  invalid  in  so  far  as  it  pro- 
vides for  the  appointment  of  officers  otherwise  than  by  the  general  council 
In  joint  session,  as  provided  by  seo^on  9049,  Kentucky  Statutes,  which  pro- 
vides that  all  officers  and  agents  of  the  city,  not  required  to  be  otherwise 
«leoted  or  appointed,  shall  be  elected  by  the  general  counoil  in  joint  session* 
Held—That  this  section  clearly  applies  to  officers  not  required  by  the  charter 
to  be  otherwise  elected  or  appointed,  but  it  does  not  apply  to  mere  clerks, 
employes  or  laborers  whose  employment  may  be  made  in  such  manner  as 
the  council  shall  designate.  Said  ordinance  relates  to  subjects  naturally 
tonneoted,  and  the  revision  was  directed  by  the  charter  to  be  made,  and  It 
Is  not,  therefore,  invalid  under  section  3059,  Kentucky  Statutes,  as  em- 
braoiug  more  than  one  subject,  and  any  chapter  or  section  thereof  might  be 
•mended  by  reference  thereto,  and  by  setting  out  in  full  such  section  or 
isbapter  as  it  was  intended  to  read  when  amended. 

8.  AfPeotlng  salaries  of  incumbents— The  ordinance  is  not  invalid  under 
teotioD  161  of  the  Constitution,  and  section  3064,  Kentucky  Statutes,  as 
alTeotlns  the  salaries  of  incumbents  In  office  at  the  date  of  the  passage  of 
that  ordinance,  but  the  change  of  salaries  will  not  take  effect  until  the  ex- 
piration of  the  terms  of  the  incumbents,  as  that  construction  is  preferred 
"Which  gives  validity  to  the  ordinance. 

Samuel  M.  Wilson  for  appellant. 

W.  S.  Bronston  for  appellee. 

Appeal  from  7ayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

This  was  a  proceeding  instituted  under  section  8008,  Kentucky  Statutes, 
l>y  a  citisen  of  Lexington  to  test  the  validity  of  ordinance  No.  1118,  adopted 
by  the  city  council.  The  ordinance  is  entitled :  "An  ordinance  No.  1118,  to 
mmend  section  No.  1^8,  chapter  19  of  the  city  ordinances;"  and  ordains 
-that  "the  following  shall  be  the  public  offices  and  clerkships  in  the  city  of 
Ijexington,  and  the  officers,  clerks  and  assistants  shall  receive  the  annual 
salaries  attached  to  the  respective  offices,  payable  monthly."  Among  the 
offloefl  and  employ mente  mentioned  are  the  following,  concerning  which  the 
controversy  in  this  case  aro^e : 

Assessor's  olerk $600 

Asilsteiit  treasurer 000 

Bnglneer's  assistant 600 

Lioenae  Inspector 790 

Assistant  city  olerk 600 

Mayor's  olerk 600 

Waller's  assistant 900 
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object  of  the  system  of  voting  is  that  the  Toter  may  freely  cast  bis  ballot 
be  desires,  and  tbat  it  may  be  honestly  and  oorreotly  oounted  as  oaat.  To 
permit  a  slight  failure  by  the  election  ofBoer  to  perform  some  duty  Imposed 
upon  him  to  deprive  the  voter  of  his  vote,  and  the  candidate  from  reoeiviiis 
the  benefit  of  such  vote,  would  be  to  destroy  the  substance  of  the  whole  lav. 
We  do  not  mean  to  say  that  a  fraudulent  destruction  of  the  ballots  miizhi 
not  be  a  ground  of  contest.  But  to  be  a  fraudulent  destruction  there  must 
of  necessity  be  a  false  certification  of  the  count  or  a  failure  to  count  ballou 
that  had  been  cast.  The  fact  that  ballots  had  been  destroyed  would  not,  uid 
should  not,  be  permitted  to  affect  the  result  of  the  election  when  the  balkti. 
had  all  been  counted  as  cast  by  the  legal  qualified  voter  and  oorreotly  cer- 
tified by  the  election  officers.  It  Is  only  the  last  act  that  provides  for  the 
preservation  of  the  ballots.  The  ballots  are  important  for  the  sole  pDrpQ9& 
of  ascertaining  how  the  voter  voted.  When  it  is  conceded  that  the  certificate- 
of  the  election  officers  correctly  shows  how  the  votes  were  cast,  the  oiigisa) 
ballots  cease  to  be  important.  As  proof  of  this  fact  the  law  provides  for  tbeir 
destruction  after  a  certain  time  in  case  there  is  no  contest.  In  these  caseft 
it  is  conceded,  but  if  not  conceded  it  is  clearly  shown,  that  appellees  received 
a  clear  plurality  of  the  votes  cast,  and  were  elected  to  their  respective  officsi, 
and  were,  therefore,  entitled  to  the  certificates  of  election  and  the  judgment 
is  in  these  proceedings. 

We  apprehend  that  no  court  would  bold  that  a  mere  mistake  of  the  elec- 
tion officers  in  destroying  the  ballots  after  they  had  been  oorreotly  Goncted 
and  certified  would  nullify  and  destroy  an  election  at  any  precinct,  and 
disfranchise  the  voters  therein,  tbat  in  all  other  respects  appears  to  havebeea 
conducted  according  to  law.  The  trial  court  declined  to  declare  the  eketioQ 
void  in  that  precinct  for  any  such  reason,  and  in  -this  opinion  and  judgment 
there  seems  to  us  no  error. 

Judgment  affirmed. 

Whole  court  sitting. 


LOWRY  V.  CITY  OF  LEXINGTON. 

(Filed  June  18,  1902.) 

1.  Municipal  government— Construction  of  statutes—Creation  of  offices  ty 
the  council  in  second  class  cities— This  proceeding  was  instituted  under  sec- 
tion 3063,  Kentucky  Statutes,  by  the  city  of  Lexington,  a  city  of  tbe  secc^ 
class,  to  test  the  validity  of  an  ordinance  creating  the  office  of  assessor's 
clerk,  assistant  treasurer,  engineer's  assistant,  license  Inspector,  asslstaal 
city  clerk,  mayor's  clerk,  jailer's  assistant,  stenographer  to  clerk's  office, 
ambulance  driver,  one  patrol  wagon  driver,  and  fixing  the  salaries  of  each. 
Appellant  contends  that  under  section  3178.  Kentucky  Statutes,  being  a  sec- 
tion of  the  charter  of  second  class  cities,  which  provides  that  all  oIBom 
created  by  laws  in  force  prior  to  this  act  not  expressly  provided  for  benrjs 
are  abolished  upon  the  expiration  of  the  terms  for  which  the  present  ineaa- 
bents  were  elected,  but  the  general  council  shall  have  power  by  ordinance  » 
recreate  such  of  raid  offices  and  prescribe  the  terms  and  duties  thereof  st 
may  be  needed  to  effect  tbe  corporate  purposes;  tbat  the  city  is  limlKd  tG 
inch  offices  as  had  theretofore  been  in  existence  and  could  not  create  addi- 
tional municipal  offices.  On  the  oljher  hand,  appellee  contends  that  under 
section  8038,  Kentucky  Statutes,  giving  to  ieoond  olass  cities  general  povfd 
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eral  laws  for  the  government  of  towns  and  oities;  and  the  ofSoers  and  oonrta 
thereof,  bat  not  longer  than  four  years  from  and  after  the  first  day  of  Jan- 
nary,  one  thousand  eight  hundred  and  ninety-one,  within  which  time  the 
general  aasembly  shall  provide  by  general  laws  for  the  government  of  towns 
and  cities,  and  the  ofQoers  and  courts  thereof,  as  provided  in  this  Constitu- 
tion." 

Section  167  provides  for  the  continuance  in  ofiQoe  of  the  old  oflQcials  of 
eitiefl,  and  of  the  old  mode  of  electing  and  appointing  officials,  until  the 
November  eleotion,  1898;  provides  in  what  years  elections  of  town  officers 
shall  be  held,  whether  in  the  odd  or  even  years,  and  definitely  fixes  the  terms 
of  office  of  poUofl  judges. 

It  appears,  therefore,  that  it  was  not  considered  beneath  the  dignity  of  the 
framers  of  the  Constitution  to  make  specific  provision  for  the  mode  of  elec- 
tion and  term  of  office  of  many  of  the  officers  of  all  classes  of  cities,  and  to 
secure  the  compensation  of  such  officers  against  change  during  their  terms 
of  office. 

Under  authority  of  section  156,  and  by  the  act  for  the  government  of  cities 
of  the  aeoond  class,  which  became  a  law  March  19,  1894  (which  appears  in 
the  Kentucky  Statutes  in  sections  8088  to  3235,  inclusive),  the  organisation 
and  government  of  the  city  of  Lexington  and  other  oities  of  the  second  class 
was  provided  for.  By  section  8172,  Kentucky  Statutes,  it  is  provided:  "All 
offices  created  by  laws  in  force  prior  to  this  act  taking  effect,  not  herein  ex- 
pressly provided  for,  shall  be,  and  they  are  hereby,  abolished  upon  the  ex- 
piration of  the  terms  for  which  the  present  incumbents  may  have  been 
respectively  elected ;  but  the  general  council  shall  have  power,  by  ordinance, 
to  reoreate  such  of  said  offices,  and  prescribe  the  terms  and  duties  thereof, 
as  may  be  needed  to  effect  the  corporate  purposes." 

Appellant  insists  that  by  the  section  last  quoted,  which  is  a  delegation  of 
powei  to  recreate  certain  offices,  the  city  is  limited  to  such  offices  as  had 
theretofore   been   in  existence,  and  could  not  create  additional  municipal 

offioea. 

On  the  other  hand,  it  is  claimed  for  appellee  that  neither  the  constitu- 
tional convention  nor  the  legislature  attempted  to  enumerate  in  detail  the 
powers  and  limitations  of  the  various  municipalities,  or  to  lay  down  an  ab- 
solute rule  that  there  should  be  certain  officers,  and  no  other,  no  matter 
what  the  progress  or  growth  of  the  city  might  require;  and  that  if  a  city  of 
the  second  class  should  increase  from  80,000  to  nearly  100,000  inhabitantF,  it 
would  be  absurd  to  require  the  city's  business  to  be  performed  by  the  officers^ 
deputies,  assistants  and  employes  that  were  ample  to  perform  the  duties  re- 
quired in  the  earlier  stages  of  its  growth.  Authority  to  create  these  offices 
or  employments  is  also  claimed  under  section  8088,  Kentucky  Statutes,  de- 
claring what  cities  shall  be  assigned  to  the  second  class,  and  endowing  them 
"with  power  to  govern  themselves  in  all  fiscal,  prudential  and  municipal 
concerns,  by  such  ordinances  and  resolutions  as  they  may  deem  proper,  not 
in  conflict  with  this  act  or  the  Constitution  of  the  State  of  Kentucky  or  the 
Constitution  of  the  United  States;  to  acquire  property  for  municipal  pur- 
poses, by  purchase  or  otherwise,  within  their  corporate  limits  or  elsewhere; 
to  bold  the  same  and  all  property  and  effects  now  belonging  to  the  said 
oltlea,  held  either  In  their  own  name  or  in  the  name  of  others,  for  the  use 
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8t6D0grapber  to  olerk*8  ofBoe 86(^ 

AmbulaDoe  driver !» 

One  patrol  wagon  driver 7S& 

These  oiSoes  are  alleged  to  be  Dnanthorised  by  the  charter  of  the  oity  and 
In  violation  thereof,  and  it  Is  olaimed  that  the  ordinance  Is,  tbereforep  asd 
for  other  reasons,  illegal  and  void.  The  objeotlons  to  the  ordlnanoe  may  b» 
condensed  as  follows : 

1st.  There  is  no  inherent  or  implied  power  in  cities  of  the  second  class  t» 
create  the  offloes  or  deputyships  named  and  provide  salaries  therefor,  and  to 
the  extent  of  snob  attempted  creation  the  ordinance  is  void. 

9d.  The  mode  of  appointment  provlded'^or  by  the  ordlnanoe  is  in  violation 
of  the  Constitution  and  the  charter,  which  require  the  selection  of  such 
officers  to  be  made  by  the  general  cooncll. 

8d.  That  the  city  connoil  was  withouf  power  to  codify  the  whole  body  of 
ordinances  of  the  city  by  single  act  of  legislation,  or  to  amend  any  part  of 
snoh  a  publication  by  mere  reference  to  its  chapters  or  sections;  that  the 
ordinance  in  question  covers  more  than  one  subject,  and  that  is  not  ex- 
pressed in  its  title. 

4th.  That  in  so  far  as  the  ordinance  undertakes  to  change  the  oompensa- 
tion  of  other  ofDcers  of  the  city  of  Lexington,  such  change  to  take  effect 
from  the  passage  of  the  ordinance,  it  is  in  violation  of  the  Constitution,  and 
void. 

By  section  166  of  the  present  Constitution  it  is  provided  that  '*the  citlea 
and  towns  of  this  Commonwealth,  for  the  purposes  of  their  organiaation 
and  government,  shall  be  divided  into  six  classes.  The  organiaation  and 
powers  of  each  class  shall  be  defined  and  provided  for  by  general  laws,  e» 
that  all  municipal  corporations  of  the  same  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restrictions.  *  *  *  The  general  assem- 
bly, by  general  law,  shall  provide  how  towns  may  be  organised,  and  enact 
laws  for  the  government  of  such  towns  until  the  same  are  assigned  to  one  or 
the  other  of  the  classes  above  named."    *    *    * 

Section  160  provides  bow  the  mayor  or  chief  executive,  police  jndiree  and 
members  of  legislative  boards  of  all  cities  ard  towns  shall  be  elected,  and 
further  provides:  "But  other  officers  of  towns  or  cities  shall  be  elected  by 
the  qualified  voters  therein,  or  appointed  by  the  local  authorities  thereof,  aa 
the  general  assembly  may,  by  a  general  law,  provide;  but  when  eleoted  bj 
the  votem  of  a  town  or  city,  their  terms  of  office  shall  be  four  years,  and 
until  their  successors  shall  be  qualified.  *  *  «  The  general  assembly 
■hall  prescribe  the  qualifications  of  all  officers  of  towns  and  cities,  the  man- 
ner in  and  causes  for  which  they  may  be  removed  from  offloe,  and  bow 
vacancies  in  such  offices  may  be  filled." 

Section  161  is  as  follows:  "The  compensation  of  any  city,  county,  town  or 
municipal  officer  shall  not  be  changed  after  his  election  or  appointment,  or 
during  his  term  of  office;  nor  shall  the  term  of  any  such  officer  be  extended 
beyond  the  period  for  which  he  may  have  been  elected  or  appointed.** 

Section  166  disqualifies  certain  State  and  district  officers  from  holding 
municipal  office. 

Section  166  continues  in  force  the  former  acts  of  incorporation  of  dtiei 
and  towns  "until  such  time  as  the  general  assembly  shall  provide  by  gen* 
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eral  laws  for  the  goverDment  of  towns  and  cities,  and  the  officers  and  conrts 
tfaeieof,  bat  not  longer  than  four  years  from  and  after  the  first  day  of  Jan- 
nary,  one  tbonsand  eight  hundred  and  ninety-one,  within  which  time  the 
general  aaaembly  shall  provide  by  general  laws  for  the  government  of  towns 
and  cities,  and  the  officers  and  courts  thereof,  as  provided  in  this  Constitu- 
tion." 

Section  167  provides  for  the  continuance  in  office  of  the  old  officials  of 
cities,  and  of  the  old  mode  of  electing  and  appointing  officials,  until  the 
November  election,  1898;  provides  in  what  years  elections  of  town  officers 
shall  be  held,  whether  in  the  odd  or  even  years,  and  definitely  fixes  the  terms 
of  office  of  police  judges. 

It  appears,  therefore,  that  it  was  not  considered  beneath  the  dignity  of  the 
framers  of  the  Constitution  to  make  specific  provision  for  the  mode  of  elec- 
tion and  term  of  office  of  many  of  the  officers  of  all  classes  of  cities,  and  to 
secure  the  compensation  of  such  officers  against  change  during  their  terms 
of  office. 

Under  authority  of  section  166,  and  by  the  act  for  the  government  of  cities 
of  the  second  class,  which  became  a  law  March  19,  1894  (which  appears  in 
the  Kentucky  Statutes  In  sections  S038  to  3285,  inclusive),  the  organisation 
and  government  of  the  city  of  Lexington  and  other  cities  of  the  second  class 
was  provided  for.  By  section  8172,  Kentucky  Statutes,  it  is  provided:  "All 
offices  created  by  laws  in  force  prior  to  this  act  taking  effect,  not  herein  ex- 
pressly provided  for,  shall  be,  and  they  are  hereby,  abolished  upon  the  ex- 
piration of  the  terms  for  which  the  present  incumbents  may  have  been 
respectively  elected ;  but  the  general  council  shall  have  power,  by  ordinance, 
to  recreate  such  of  said  offices,  and  prescribe  the  terms  and  duties  thereof, 
as  may  be  needed  to  effect  the  corporate  purposes. ' ' 

Appellant  insists  that  by  the  section  last  quoted,  which  is  a  delegation  of 
power  to  recreate  certain  offices,  the  city  is  limited  to  such  offices  as  had 
theretofore  been  in  existence,  and  could  not  create  additional  municipal 
offices. 

On  the  other  hand,  it  is  claimed  for  appellee  that  neither  the  constitu- 
tional convention  nor  the  legislature  attempted  to  enumerate  in  detail  the 
powers  and  limitations  of  the  various  municipalities,  or  to  lay  down  an  ab- 
solute role  that  there  should  be  certain  officers,  and  no  other,  no  matter 
what  the  pregress  or  growth  of  the  city  might  require;  and  that  if  a  city  of 
the  second  class  should  increase  from  30.000  to  nearly  100,000  inhabitants,  it 
woald  be  absurd  to  require  the  city's  business  to  be  performed  by  the  officers. 
deputies,  assistants  and  employes  that  were  ample  to  perform  the  duties  re- 
quired In  the  earlier  stages  of  its  growth.  Authority  to  create  these  offices 
or  employments  is  also  claimed  under  section  SOSS,  Kentucky  Statutes,  de- 
claring what  cities  shall  be  assigned  to  the  second  class,  and  endowing  them 
"with  power  to  govern  themselves  in  all  fiscal,  prudential  and  municipal 
concerns,  by  such  ordinances  and  resolutions  as  they  may  deem  proper,  not 
In  conflict  with  this  act  or  the  Constitution  of  the  State  of  Kentucky  or  the 
Constitution  of  the  United  States;  to  acquire  property  for  municipal  pur- 
poses, by  purchase  or  otherwise,  within  their  corporate  limits  or  elsewhere; 
to  bold  the  same  and  all  property  and  effects  now  belonging  to  the  said 
cities,  held  either  in  their  own  name  or  in  the  name  of  others,  for  the  use 
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of  eaoh  of  said  olties,  for  the  pnrpooe  and  interest  for  which  the  same  were 
granted  or  dedicated;  to  use,  manage,  Improve,  sell,  convey,  rent  or  lease 
the  same;  to  have  like  power  over  property  hereafter  acquired,  and  as  sneh, 
by  their  respective  names,  shall  be  capable  in  law  of  contracting  and  being 
contracted  with,  of  suing  and  being  sned,  of  pleading  and  being  impleaded, 
answering  and  being  answered,  in  all  courts  and  places,  and  in  all  matters 
whatsoever;  and  shall  have  and  use,  respectively,  a  corporate  seal,  and  make, 
ohange,  alter  and  renew  the  same  at  pleasure." 

The  power  thus  asserted  may  be  freely  conceded,  in  so  far  as  it  relates  to 
the  management  of  the  business  of  the  municipality  as  a  business  corpora- 
tion, in  the  employment  of  such  agencies  as  it  may  deem  proper  to  perform 
the  labor  required,  and  further,  in  the  selection  of  mere  clerks  and  employes 
who  do  not  perform  governmental  or  ofScial  functions.  As  to  such  em- 
ployes it  seems  conceded  by  appellant  that  the  city  may,  through  its  coun- 
cil, act  under  authority  of  the  statute  assigning  it  to  its  proper  class,  and 
conferring  upon  it  the  general  powers  recited.  So  it  is  practically  conceded 
by  appellant  that  the  ambulance  driver  and  the  patrol  wagon  driver  are  not 
necessarily  officers  of  the  municipality,  and  are  within  the  scope  of  the  city's 
powers  to  regulate  by  ordinance.  To  this  we  are  of  opinion  there  may  be 
added  the  assessor's  clerk,  the  mayor's  clerk  and  the  stenographer  to  clerk's 
office.  We  do  not  think  the  courts  should  be  over  nice  in  enforcing  limita- 
tions upon  the  powers  of  municipalities  when  by  fair  construction  the  exer- 
cise of  such  powers  may  be  justified. 

The  office  of  deputy  city  clerk,  the  creation  of  which  is  also  complained  of 
by  appellant  as  having  been  accomplished  by  ordinance  subsequent  to  the 
passage  of  the  act  for  the  government  of  cities  of  the  second  class,  stands 
upon  a  somewhat  different  footing.  The  statute  (section  8188)  provides  that 
"it  shall  be  the  duty  of  the  city  clerk,  in  person,  or  by  deputy,  to  attend  all 
meetings  of  the  general  council,  both  in  joint  and  separate  session."    *    •   * 

This  statute  seems  plainly  to  carry  authority,  by  implication,  for  the 
existence  of  the  deputy  city  clerk.  It  seems,  however,  that  under  the  former 
law  there  was  authority  for  a  clerk  of  each  board  of  the  general  council,  and 
we  have  little  difficulty  in  holding  that  the  city  is  authorised  to  create  the 
office  of  deputy  clerk,  provided  the  ordinance  is  in  other  respects  nnobjeo- 
tlonable. 

But  the  offices  of  assistant  treasurer,  assistant  jailer,  assistant  engineer 
and  license  inspector  seem  to  us,  after  an  examination  of  the  powers  and 
duties  attempted  to  be  conferred  upon  them  by  the  ordinances,  to  be  mnnl- 
olpal  officers  within  the  ruling  of  this  court  in  the  opinion  by  Judge  Lewis, 
in  City  of  Louisville  v.  Wilson.  99  Ky.,  698.  where  the  test  was  thus  stated : 
*' There  are  various  tests  by  which  to  determine  who  are  officers  In  the 
meaning  of  the  law,  but  at  last,  in  case  of  uncertainty,  the  Intention  of  the 
law  makers  controls.  To  constitute  an  officer,  it  doss  not  seem  to  be  ma- 
terial whether  his  term  be  for  a  period  fixed  by  law  or  endures  at  the  will  of 
the  creating  power;  but  if  an  individual  be  Invested  with  some  portion  of 
the  functions  of  the  government,  to  be  exercised  for  the  benefit  of  the  pub- 
lic, he  is  a  public  officer."    (Meachem  on  Public  Officers,  section  1.) 

It  was  there  held  that  the  secretary  of  the  board  of  public  works  In  a  city 
of  the  first  class,  the  assistant  bailiff  and  the  stenographer  of  the  polios 
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ooari  wens  mQDloipal  olBoere,  witbio  the  meaDlog  of  aeotioD  161  of  the  Gon- 
fftimtloD. 

We  baTe  Been  that  tbe  Constitution  provides  witb  some  degree  of  particu- 
larity for  tbe  otScers  of  mnnicipallties.  Tbe  statute  for  tbe  government  of 
cities  of  tbe  second  olass  does  so  witb  greater  particularity.  It  authorizes, 
in  section  3178  before  quoted,  tbe  council  to  recreate  such  of  the  offices 
theretofore  authorized  for  each  city  as  may  he  needed  to  effect  tbe  corporate 
purposes.  This  provision  of  tbe  charter  leaves  each  of  tbe  cities  of  the  second 
class  with  power  to  supply  itself  with  what  is  prebumably  a  sufQcient  official 
force  for  its  present  needs,  and  also  it  would  seem  to  fix  a  limitation  suffi- 
ciently elastic,  in  view  of  tbe  fact  that  the  legislature  meets  biennially.  It 
is  difficult  to  understand  how  an  express  power  given  in  an  act  abolishing 
existing  offices  to  recreate  such  of  them  as  may  be  needed  can  be  construed 
otherwise  than  as  a  limitation  of  tbe  power  of  creation  to  the  recreation  of 
tbe  then  existing  offices.  And  we  are  the  more  convinced  that  it  was  tbe 
purpose  of  the  legislature  that  this  should  he  a  limitation  of  the  power  of 
tbe  general  oouncil  when  we  consider  the  numerous  and  particular  provi- 
sions of  the  statute  with  regard  to  tbe  officers  of  municipalities.  The  pro- 
TisioDS  which  we  have  cited  from  the  Constitution  are  reiterated  with 
greater  particularity.  Tbe  powers  and  duties  of  tbe  officers  mentioned  in 
tbe  Constitution  are  more  specifically  defined.  Their  salaries  may  not  be 
changed  during  their  terms  of  office  (section  8061);  a  superintendent  of 
public  works  is  provided  for  (section  3118  et  seq.);  also  a  board  of  public 
works  (section  8186);  an  auditor  (section  8126  et  seq. );  a  city  treasurer  (sec- 
tion 3131  etseq.);  a  city  clerk  (section  8188  et  seq.);  police  and  fire  com- 
missioners (section  8187  et  seq.);  a  chief  of  fire  department  (section  8142); 
commissioners  of  waterworks  (section  8148);  a  city  engineer  (section  8144);  a 
jailer  (section  8146);  a  police  judge  (section  8146);  a  city  attorney,  section 
3165);  a  city  solicitor  (section  8166);  an  assessor  and  deputy  assessors  (section 
3177);  and  a  delinquent  tax  collector  (section  8188).  And  there  are  divers 
other  provisions  concerning  tbe  qualifications,  bonds,  powers  and  duties 
of  such  offloers. 

We  think  it  manifest,  from  the  whole  tenor  of  tbe  enabling  act,  that  tbe 
legislative  intent  was  to  limit  the  municipal  offices  to  those  mentioned 
therein,  or  Indicated  by  the  reference  to  previously  existing  laws.  (Dillon 
on  Municipal  Corporations,  volume  1,  sections  206-7,  citing  Costello  v. 
Mayor,  68  N.  T.,  48,  and  Sullivan  v.  Mayor,  63  N.  Y.,  669.) 

It  follows,  therefore,  that  to  tbe  extent  tbe  ordinance  undertakes  to  create 
oflloes  not  thus  authorized  by  tbe  charter  it  is  invalid. 

It  is  also  objected  that  the  ordinance  is  invalid  in  so  far  as  it  provides  for 
tbe  appointment  of  offioers  otherwise  than  by  tbe  general  council  in  joint 
session,  under  section  3049,  Kentucky  Statutes,  which  provides  that  "all 
•officers  and  agents  of  tbe  city,  in  any  of  its  departments,  not  required  to  be 
•otherwise  elected  or  appointed,  shall  be  elected  by  tbe  general  council  in 
joint  session  upon  joint  viva  voce  vote,  subject  to  removal  at  any  time  by 
said  general  oonnoil/' 

For  the  city  it  is  maintained  that  this  should  be  construed  to  mean  that 
if  tbe  general  council.  In  creating  the  offices,  has  not  required  them  to  be 
otherwise  elected  or  appointed,  then  they  shall  be  elected  by  tbe  general 
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ooQDoll.  We  are  not  able  to  coDonr  in  tbie  ^iew.  It  seeme  to  do  olearly  to 
meaD  not  required  by  the  obarter  to  be  otherwise  elected  or  appointed, 
and  we  think  that  aeotion  160  of  the  Constitution,  before  quoted,  looks  to  a. 
provision  by  the  general  assembly  for  the  mode  of  appointment  or  eleotloo 
of  such  o£9oers.  This,  in  our  judgment,  however,  does  not  apply  to  mere- 
clerks,  employes  or  laborers,  whose  employment  may  be  made  in  such  man- 
ner as  the  oounoil  shall  designate.  It  is  also  objeoted  that  the  ordinance  i» 
Invalid  under  section  S05d,  Kentucky  Statutes,  which  provides  that  no  ordi- 
nance shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in. 
the  title,  togethez  with  a  provision  that  no  ordinance  shall  be  revived  or  re- 
enacted  by  mere  reference  to  the  title  thereof,  but  the  same  shall  be  set  fortb- 
at  length,  as  if  it  were  an  original  ordinance,  and  in  case  of  amendment- 
that  the  ordinance  or  section  amended  shall  be  set  forth  in  full  as  amended. 
By  section  8061  it  is  provided  that  all  ordinances  now  in  force,  *'not  incon- 
sistent with  this  act  and  the  Constitution  of  the  State,  are  hereby  continued 
until  they  are  revised,  and  until  revision  of  ordinances  is  made  and  adopted 
by  the  general  council,  which  is  hereby  ordered  to  be  done  within  one  year- 
from  the  time  this  act  takes  effect."  Naturally  the  revision  was  not  made* 
within  the  year  provided  by  the  act,  but  was  finally  made,  and  the  offiela) 
name  of  the  revision  seems  to  be  "the  revised  ordinances  of  the  city  of  Lex- 
ington." We  are  not  inclined  to  the  view  that  the  revision  was  absolutely^ 
void  because  not  made  within  the  time  specified  or  because,  perhajra,  not> 
done  as  well  as  it  might  have  been.  Assuming  the  revision  to  have  beei> 
lawful,  the  provisions  of  the  section  attempted  to  be  amended  relate  to  sub- 
jects naturally  connected— ofiSces,  salaries  and  bonds  of  officers— and  are  snob 
as  might  properly  be  provided  for  in  one  ordinance.  (Burnslde  v.  Lincolik 
County  Court,  86  Ky..  423.)  The  revision  being  authorised,  it  would  seem 
that  any  chapter  or  section  thereof  might  be  amended  by  reference  thereto, 
and  by  setting  out  in  full  such  section  or  chapter  as  it  was  intended  to  read 
when  amended. 

It  is  further  objected  that  the  ordinance  in  question  undertakes  to  change 
the  compensation  of  other  officers  recognized  and  authorised  by  the  act. 
This  objection  would  be  clearly  well  taken  under  section  161  of  the  Constitu- 
tion and  section  3064,  Kentucky  Statutes,  if  we  construed  the  ordinance  to 
apply  to  the  persons  who  were  Incumbents  of  those  offices  at  the  date  of  the- 
passage  of  the  ordinance.  This  construction,  however,  should  not  be  griven 
the  ordinance,  under  the  well-known  rule  which  requires  legislation  to  be- 
so  coostraed,  if  possible,  as  to  make  it  valid;  and  the  provision  for  the- 
change  of  salaries  will,  therefore,  be  held  not  to  take  effect  until  the  expira- 
tion of  the  terms  of  the  Incumbents. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  wltb 
directions  to  set  aside  the  order  sustaining  the  demurrer  to  the  petition  and 
for  further  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Judges  Paynter  and  Hobson  dissenting. 
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AIKEN  V.   COMMONWEALTH. 
(Filed  June  18,  IQOS-Not  to  be  reported.) 

1.  Crlmloal  law— Horn loide—CirotiniBtaDtlal  eTidenoe^CootiDTiance— Ap-. 
pellant  was  Indioted  for  murder,  and  upon  trial  wasooDyioted  and  seiiteDoed 
to  tbe  penitentiary  for  life.  The  evidenoe  was  circnmBtantial,  and  showed 
that  an  old  woman  and  her  grandson  were  murdered  In  the  night  at  their 
borne  with  an  ax,  and  that  the  object  of  the  murder  was  robbery,  as  it  waa 
iQpposed  that  the  woman  had  money.  There  was  a  mistrial  of  the  case,  and 
on  the  leoood  trial  appellant  moved  for  a  oontinuanoe  on  the  ground  of 
aboenoe  of  important  witnesses  on  his  behalf,  who  were  present  at  the  former 
triaL  The  ooart  overruled  his  motion  for  a  oontinuanoe,  but  permitted  the 
affidaTits  to  be  read  as  the  depositions  of  the  absent  witnesses,  which  is 
complained  of  on  this  appeal.  Held—That  the  court  did  not  abuse  a  reason- 
able dlaoretion  in  refusing  to  grant  the  motion  for  a  oontinuanoe. 

9l  Instmctions— On  motion  of  defendant  the  court  gave  to  the  juiy 
TerbalJy  an  instruction  as  to  the  weight  they  should  give  to  the  affidavits.  It 
is  insisted  that  this  was  error,  as  tbe  court  should  have  given  such  instruc- 
tion in  writing.  Held— While  the  general  rule  requires  that  instructions  to 
the  jury  should  be  given  in  writing,  there  is  no  law  requiring  that  the  rul- 
ings of  the  court  as  to  competency  of  evidence  should  be  in  writing;.  The 
instmotlon  complained  of  was  substantially  a  ruling  as  to  the  competency 
of  evidence. 

&  Instruction  as  to  manslaughter  and  self-defense— It  was  not  prror  to 
fail  to  instruct  tbe  jury  in  this  case  as  to  manslaughter  and  Relf-defeiif:p,  as 
it  was  evident  that  the  house  was  broken  into  and  the  inmates  robbed  and 
murdered  in  the  night  time.  The  only  question  in  the  case  was  whether 
the  appellant  did  the  deed,  and  that  was  fairly  submitted. 

4.  Evidence— Flight  of  the  accused— Evidence  that  appellant  fled  from  the 
State  shortly  after  the  crime  was  committed  and  remained  away  until 
arrested  was  competent. 

5.  M.  Payton  for  appellant. 

Clifton  J.  Pratt  and  McKenzie  Todd  for  appellee. 
Appeal  from  Hart  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  William  Aiken,  was  indicted  for  tbe  murder  of  Virgil  Hiidg- 
•ns.  He  was  found  guilty  and  his  punishment  flzed  at  confinement  In  the 
penlteDtiary  for  life. 

The  deceased,  Virgil  Hndgens,  was  about  thirteen  years  of  age;  he  lived 
with  bis  grandmother,  Mrs.  Peppers,  who  was  something  over  fifty  years  of 
age.  On  the  morning  of  the  18th  of  October,  1899,  a  relative  went  to  the 
bouse  to  see  tbem.  He  found  her  lying  in  the  yard  dead,  in  her  night  clothes. 
and  the  little  boy  lying  in  tbe  hall,  also  dead,  about  six  or  eight  feet  from 
the  front  door.  She  was  a  few  feet  from  the  door;  had  a  wound  upon  her 
back  just  below  tbe  shoulder  blade,  which  looked  like  It  had  been  raad» 
with  the  sharp  part  of  an  az,  and  another  wound  below  that,  and  her  skull 
had  been  crushed  In.  Tbe  little  boy  was  also  in  his  night  clothes;  his  skull 
had  been  crushed  and  knocked  off.  Near  by  him,  in  the  hall,  was  an  az. 
with  blood  and  hair  upon  it,  with  which  the  two  had  evidently  been  killed. 
The  room  In  wbloh  they  slept  showed  signs  of  a  struggle;  there  was  blood 
upon  the  wall,  and  around  tbe  room,  as  if  it  bad  been  splattered  there.    Tbe^ 
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bed  was  turned  up  and  the  bureau  drawers  were  left  out.  An  examination 
of  the  house  showed  that  It  had  been  entered  by  prizing  the  window  open. 

It  had  rained  the  day  before,  and  the  body  and  clothing  of  Mrs.  Peppers 
flbowdd  that  she  had  been  killed  before  the  rain  began.  It  began  raining 
on  the  morning  of  the  17th,  and  it  was  clear  that  they  were  killed  on  the 
night  of  the  16th.  Other  rooms  in  the  house  had  been  ransacked,  showing 
that  a  hunt  had  been  made  for  money.  Mrs.  Peppers  had  lived  there  alone 
with  her  grandson  for  some  years,  and  was  thrifty.  She  paid  her  taxes 
regularly  and  was  supposed  to  have  money.  By  reason  of  the  rain  little  oonld 
be  done  in  the  way  of  following  tracks,  but  suspicion  was  directed  against 
appellant,  and  he  was  arrested  a  few  days  afterwards.  The  evidence  against 
liim  is  wholly  circumstantial. 

About  sunset  on  the  16th  appellant,  who  lived  about  eight  miles  from  Mrs. 
Peppers,  was  seen  riding  through  Mt.  Sherman,  a  village  in  Larue  county, 
Bbont  midway  between  his  house  and  hers,  going  in  the  direction  of  her 
house.  He  had  on  a  narrow-brim  straw  hat  and  was  riding  a  dark  horse. 
with  ball  face.  This  is  proved  by  four  or  five  witnesses.  About  an  hour  or 
«o  after  this,  and  after  nightfall,  two  men  passed  a  man  in  the  road  be- 
tween Mt.  Sherman  and  Mrs.  Peppers',  who  recognised  one  of  the  horses  as 
Appellant's.  They  turned  their  heads  and  did  not  speak,  although  he  spoke 
to  them.  One  of  them  was  riding  a  sorrel  horse.  Another  witness  saw  a 
man  on  the  same  night,  not  long  after  dark,  close  to  Lynn  Camp  creek,  near 
which  Mrs.  Peppers  lived,  riding  down  the  creek  in  the  direction  of  Mrs. 
Peppers.  Another  witness,  who  lived  about  a  mile  from  Mrs.  Peppers, 
hear«i  horses  feet  pass  his  house,  down  the  road,  about  the  same  time.  Another 
wltneRS,  who  was  out  opossum  hunting  in  the  same  neighborhood  and  got 
home  about  11  o'clock,  saw  two  men,  one  riding  a  black  horse  and  the  other 
•a  sorrel,  coming  from  the  direction  of  Mrs.  Peppers*,  one  was  a  low  man 
«nd  the  other  taller;  one  had  on  a  straw  hat.  Still  later  in  the  night  a 
witness,  who  lived  several  miles  off,  whose  child  was  sick,  saw  two  men 
riding  dark-looking  horses,  the  horse  next  to  the  witness  was  ball  faoe  and 
the  rider  had  on  a  straw  hat.  Still  later,  a  witness  who  lived  about  eight 
miles  from  Mrs.  Peppers',  aqd  who  had  just  gotten  up,  saw  two  men,  one 
riding  a  dark  bay,  with  a  blaze  face,  and  the  other  a  sorrel  or  light  bay,  goinR 
«a8t,  or  away  from  Mrs.  Peppers'.  It  was  also  shown  by  two  witnesses  that 
-appellant  had  asked  them  about  how  much  money  Mrs.  Peppers  had,  and  sng- 
■gested  to  them  that  she  had  a  good  deal  of  money.  One  testified  that  he  satd 
■she  had  four  twenty-dollar  gold  pieces.  When  they  went  to  appellant's  home 
to  arrest  him  he  was  not  there.  The  officers  left,  but  some  of  the  posse 
-stayed  around,  and  the  next  morning  about  sunrise  he  came  in.  He  at  first 
tried  to  run.  after  throwing  his  pistol  away;  but  ran  upon  others  of  the 
l>os8e.  who  stopped  him.  They  searched  the  house  and  found  back  of  the 
mantle  piece  a  handkerchief  with  blood  on  it;  also  a  bloody  shirt  and  a  vest 
that  had  blood  on  the  back ;  also  a  pair  of  drawers  with  splotches  of  blood 
•on  them.  He  denied  passing  through  Mt.  Sherman  on  the  evening  of  the 
16th,  and  claimed  that  he  was  at  home  making  molasses.  It  was  shown  by 
the  Commonwealth  that  he  left  the  molasses  making  in  the  forenoon  of  the 
16th,  and  did  not%«turn  any  more.  It  was  also  shown  that  after  the  death 
of  Mrs.  Peppers  he  went  to  Louisville,  and  while  there  gave  the  lady  who 
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boarded  him  $80  or  190  to  keep  for  him.  A  part  of  this  was  In  (;(old  ooId. 
At  the  ezamlnlDg  trial  he  was  discharged,  and  Immediately  left  the  State. 
He  weDt  to  Kansas,  and  while  out  there  was  indicted.  He  was  afterward» 
arrested  Id  Nebraska,  and  brought  back  for  trial.  There  were  some  other 
incriminating  cironmstanoes  which  need  not  be  noticed.  He  introduced 
proof  on  the  trial  accounting  for  the  blood  on  his  clothes,  by  the  fact  that  he 
bad  had  a  difficulty  about  a  month  before,  in  which  he  had  been  severely^ 
hurt,  and  bad  bled  a  good  deal :  but  the  identity  of  the  garments  found  by^ 
the  offioers  with  those  that  were  bloodied  in  the  difficulty  was  not  clearly^ 
shown.  He  did  not  account  for  where  he  was  on  the  evening  of  the  16th v 
except  by  proof  of  one  witness  that  he  was  at  home,  and  this  evidence  is  in 
conflict  with  the  testimony  of  so  many  witnesses  that  it  could  not  well  have 
had  much  weight  with  the  jury. 

He  complains  that  the  court  erred  in  overruling  his  motion  for  a  continu- 
ance and  in  compelling  him  to  try  without  his  witnesses,  the  Common- 
wealth's attorney  consenting  that  the  afSdavit  for  continuance  might  be 
read  as  their  depositions.  The  trial  took  place  in  January,  and  it  is  earnestly 
argued  that,  considering  the  inclemency  of  the  season,  the  number  of  wit- 
nenee  absent,  and  the  fact  that  they  had  been  present  and  had  testified  at 
the  previous  term  of  the  court,  when  the  jury  failed  to  agree,  made  it  Im- 
proper for  the  court  to  force  him  into  trial  without  his  witnesses.  It  is  also 
urged  that  the  statute  allowing  this  is  unconstitutional. 

The  constitutionality  of  the  statute  has  been  upheld  so  often  that  it  is  no> 
longer  an  open  question,  and  in  view  of  all  the  circumstances  we  are  unable 
to  say  that  there  was  such  an  abuse  of  discretion  in  the  trial  court  as  to 
justify  us  in  reversing  the  judgment.  The  witnesses  who  were  absenf'  hav- 
ing testified  at  the  preceding  term,  both  the  parties  knew  very  well  what 
their  testimony  was,  and  there  could,  therefore,  be  but  little  di£Bou1r.y  in 
setting  it  out  in  an  affidavit  correctly.  The  evidence  of  these  witnesst-H  was 
largely  cumulative,  or  related  to  matters  on  which  witnesses  who  weie 
present  testified,  and  none  of  the  testimony  was  of  a  decisive  character.  At 
the  conclusion  of  the  evidence,  when  the  court  came  to  instruct  the  jury» 
appellant  asked  the  court  to  give  instruction  No.  3,  which  was  in  substance 
that  It  was  the  duty  of  the  jury  to  give  to  the  facts  stated  in  the  affidavit 
for  continuance  the  same  weight  as  If  the  sworn  evidence  of  the  absent  wlt- 
nesaes.  The  court  refused  to  give  this  instruction.  The  bill  of  exceptions 
then  reads  as  follows:  "The  court  instructed  the  jury  orally,  over  the  ob- 
jection of  the  defendant,  that  the  statement  of  facts  contained  in  thealfidavit 
of  the  defendant  for  a  continuance  herein  must,  by  the  jury,  be  considered 
as  the  depositions  of  the  absent  witnesses  named  in  said  affidavit.  In  other 
words,  that  the  attorney  for  the  Commonwealth  had  consented  and  agreed 
that  the  absent  witnesses  named  in  the  affidavit,  If  present,  would  swear  to 
the  facts  stated  by  said  affidavit;  and  to  the  giving  of  said  instruction  to 
the  Jury  orally  the  defendant  excepted.  *  *  *  And  on  the  following  day, 
and  after  two  speeches  had  been  made  on  each  side  of  the  case,  but  before 
the  last  speech  had  been  made  for  the  defendant,  and  the  last  speech  had 
been  made  for  the  prosecution,  the  defendant,  in  open  court,  requested  the 
court  to  give  to  the  jury  instruction  No.  4 ;  but  the  court  refused  to  give 
■aid  Instruction,  but  again  told  the  jury  orally  that  the  statement  of  the 
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absent  wltDesses  oootalned  In  the  affidavit  of  the  defendant  were  to  b^  oon- 
«idered  by  the  jury  as  the  depositions  of  the  absent  witnesses  named  in  tba 
affidavit,  and  that  it  had  been  consented  by  the  attorney  for  the  GomniQXi- 
wealtb,  and  must  be  talcen  as  trae  by  the  jury,  that  the  absent  witnoinw 
named  in  the  affidavit,  if  present,  would  swear  to  the  facts  stated  in  said 
"affidavit;  and  to  the  action  of  the  court  in  refusing  to  give  said  instruotlon 
4,  requested  by  the  defendant,  the  defendant  excepted,  and  to  tlie  action  of 
the  court  in  giving  to  the  jury  said  oral  instruction,  orally  and  not  in  writ- 
ing, the  defendant  excepted  at  the  time,  and  now,  and  still  excepts." 

Instruction  4  was  In  substance  the  same  as  No.  S,  which  had  been  asked 
«t  tbe  conclusion  of  the  evidence,  and  in  effect  the  same  as  the  oral  direotlon 
of  the  court  to  the  jury.  It  is  earnestly  insisted  that  the  failure  to  give  this 
lostruotlon  In  writing  was  erroneous. 

While  It  is  true  that  the  instructions  of  the  court  to  the  jury  on  the  law 
x)f  tbe  case  must  be  In  writing,  and  that  the  failure  to  give  the  instruotion 
In  writing  when  requested  will  be  ground  for  reversal  even  in  a  civil  case. 
this  rule  does  not  apply  to  the  rulings  of  the  court  made  during  the  progress 
of  the  trial  as  to  the  competency  or  effect  of  evidence.  It  is  not  complained 
that  the  court  misinstructed  the  jury.  The  oral  direction  which  he  gave 
was  fully  as  strong  as  the  written  instruction  which  appellant  asked.  The 
x)nly  objection  is  that  it  was  not  put  in  writing.  It  has  never  been  custo- 
mary fur  the  trial  courts  to  reduce  to  writing  their  rulings  on  questions  of 
•evidence,  and  give  them  to  the  jury.  The  Code  does  not  contemplate  this, 
•and  we  do  not  see  that  there  was  any  error  in  directing  the  jury  orally  in 
this  matter,  as  on  other  questions  of  evidence  arising  in  the  case. 

Appellant  also  complains  that  the  court  did  not  instruct  the  jury  on  the 
law  of  manslaughter  and  self-defense,  and  relies  on  a  line  of  cases  to  the 
-effect  that  where  no  one  saw  the  homicide  the  court  ought  to  Instruct  the 
jury  on  all  the  degrees  of  tbe  offense,  as  well  as  on  the  law  of  self-defense. 
This  rule  has  no  application  to  a  case  like  this,  where  it  is  evident  that  the 
bouse  was  broken  into  and  the  Inmates  robbed  and  murdered  In  the  night 
time.  The  only  question  in  the  case  was  whether  appellant  did  the  deed, 
and  that  was  fairly  submitted  to  the  jury. 

There  are  some  minor  objections  to  the  action  of  the  court  in  excluding 
evidence  offered  by  tbe  defendant;  but  we  do  not  see  that  there  was  any 
substantial  error  in  any  of  these  matters.  The  defendant  offered  to  show 
by  a  kinsman,  who  was  an  attorney  in  Missouri,  that  he  advised  the  defend- 
ant not  to  return  to  Kentucky.  It  is  said  that  this  would  have  explained 
his  aiisence  from  the  State.  But  it  might  also  have  been  inferred  from  it 
that  the  attorney  so  advised  because  be  apprehended  the  result  that  has 
followed,  as  shown  by  the  record  before  us,  and  tbe  advice  was  no  excuse  for 
the  defendant's  concealing  himself  in  Kansas  and  fleeing  from  Kansas  tbe 
evening  before  the  officer  got  there  with  the  warrant  to  arrest  him.  He 
also  offered  to  show  that  be  wrote  tbe  sheriff  of  Larue  county  to  let  him 
know  if  he  was  Indicted,  and  he  would  come  back  and  answer  the  indict- 
ment. But  this  evidence  could  not  have  helped  him,  for  if  his  statement 
was  sinoeie  at  tbe  time,  the  proof  conclusively  shows  that  he  changed  his 
mind  afterwards,  and  did  not  return  to  Kentucky  when  he  knew  he  was  in- 
dicted, but,  on  the  other  hand,  fled  to  Nebraska.    Although  appellant  was 
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^Iflohargod  on  the  examinlog  trial,  when  he  afterwards  knew  be  bad  beeo 
iDdloled  proof  that  he  was  tbeo  eradlng  arrest  was  properly  admitted  in 
erldeooe,  for  flight  or  coocealment  then  was  as  sigDifloant  as  if  be  bad  bad 
BO  examining  trial.  On  the  whole  case  we  see  no  error  to  appellant's 
prejudioe. 

Judgment  aflSrmed. 

Whole  oonrt  sitting. 


METCALFE  y.  COMMONWEALTH  LAND  AND  LUMBEB  CO.'S 

BECEtVEH. 

(Filed  Jnne  18,  1909.) 

ReoeiTer^Possesslon-— Tax  title  — Appellee,  an  Incorporated  company, 
owned  some  real  property  in  Harlan  county.  Its  creditors  brought  an  action 
Id  tbe  JefTenwn  Ciroait  Court  to  subject  the  property  to  the  satisfaction  of 
their  debts.  Tbe  oourt  appointed  a  reoeiyer  for  tbe  property,  and  directed 
hiiu  to  take  charge  of  the  property.  Before  tbe  appointment  of  the  reoeiyer 
an  assessment  of  the  property  was  made  for  tbe  year  1898,  and  the  owner 
faillnfc  to  pay  the  taxes  tbe  sheriff  sold  same  and  appellant  became  the  pur- 
ehaser  and  gaye  to  tbe  owner  the  notice  required  by  statute,  and  it  baying 
failed  to  redeem  tbe  land  within  two  years  tbe  sheriff  executed  to  bim  a 
deed  for  same,  and  tbe  purchaser  finding  no  on»  in  possession  of  the  land, 
look  possession,  claiming  under  said  deed.  The  court,  after  notice  to  appel- 
lant to  surrender  possession  to  its  reoeiyer,  adjudged  him  to  be  in  contempt. 
On  appeal.  Held— That  appellant  is  not  in  contempt  of  court.  The  appoint- 
ment of  a  reoeiyer  is  not  equlyalenttogiying  bim  possession  of  the  property- 
He  must  possess  himself  of  tbe  property  in  tbe  same  manner  as  any  one  else, 
and  if  prior  to  bis  taking  possession  appellant  took  possession  under  bis  tax 
deed,  which  is  presumed  to  be  regular,  and  can  not  be  ousted  by  an  order  of 
oourt.  A  deed  from  tbe  sheriff  to  land  sold  for  taxes  vests  the  purchaser 
with  a  fee  simple  title  if  tbe  necessary  steps  have  been  taken  in  making  the 
talii,  and  in  this  instance  tbe  record  discloses  no  defects  in  same,  and  the 
owDer  had  tbe  right  to  take  possession  of  his  own  property  if  he  could  do  so 
without  committing  a  breach  of  tbe  peace. 

A.  E.  Willson  and  M.  B.  Glflord  for  appellant. 

W.  B.  Dixon  and  H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  diyieion. 

Opinion  of  tbe  court  by  Judge  O'Bear. 

The  Commonwealth  Land  and  Lumber  Co.,  an  incorporated  company, 
owned  some  real  property  in  Harlan  county,  Kentucky.  Its  creditors 
brooKht  an  action  against  it  in  the  Jefferson  Circuit  Court  to  sequestrate 
its  property  in  satisfaction  of  their  debts.  In  tbe  prooeeding  the  court  ap- 
pointed a  reoeiyer  for  the  company's  property,  and  directed  him  to  take 
obarge  of  it.  The  receiver  appointed  an  agent  in  Harlan  county,  who  made 
tootracrts  of  renting  for  tbe  particular  pleoe  of  property  in  litigation  in  this 
oate.  These  contracts  expired  on  the  last  of  December,  1900.  In  the  mean- 
time he  bad  made  another  contract  with  another  party  for  1901,  beginning 
tbe  Ist  of  January.  Before  tbe  appointment  of  tbe  receiver  this  property  is 
•lleRed  to  have  been  assessed  with  other  properties  of  the  Commonwealth  Land 
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and  Lumber  Co.  in  Harlan  oouDty  for  State  and  county  taxes  for  the  year 
1898.  The  owner  having  failed  to  pay  the  taxea,  after  demand  by  the  sheriiT, 
the  lot  of  land  indispnteln  this  case  was  advertised  to  be  sold,  and  wassold^ 
in  December,  1808.  Appellant  became  the  purchaser  at  the  amount  of  the 
taxes  due,  to  wit,  $251.06.  The  property  sold  and  thus  purchased  is  a  lot  of 
twenty-seven  and  a  half  acres  of  land  lying  within  the  limits  of  the  cor- 
poration of  Mt.  Pleasant.  There  was  no  building  upon  the  property.  Ap- 
pellant gave  to  appellee  the  notice  prescribed  by  statute,  but  no  redemplion 
was  made  of  the  property,  and  at  the  end  of  two  years  appellant  caused  the 
sheriff  of  Harlan  county  to  execute  to  him  a  deed,  conveying  to  him  the  title 
of  the  Commonwealth  Land  and  Lumber  Co. 

After  the  crop  had  been  cultivated  for  1900,  and  had  been  gathered,  the 
fencing  was  permitted  to  get  out  of  repair,  much  or  most  of  it  having  fallen 
down,  the  property  being  practically  turned  out  into  the  commons.  On  the 
Ist  of  January,  appellant  finding  no  one  in  possession,  took  possession  of  the 
property,  enclosed  it  with  a  fence  and  began  to  cultivate  it.  The  JefTeraon 
Chancery  Court  issued  a  rule  in  the  actions  of  the  Kentucky  National  Bank 
against  the  Commonwealth  and  Lumber  Co.,  and  of  the  Mechanics  Trust 
Co.,  assignee  of  Falls  City  Bank,  against  the  Commonwealth  Land  and 
Lumber  Co. ,  these  being  the  actions  in  which  the  receiver  had  been  ap- 
pointed, requiring  appellant  to  show  cause  why  he  should  not  surrender  the 
possession  of  the  lot  in  question  to  the  receiver  of  the  court,  and  be  punished 
otherwise  for  his  contempt  in  ousting  the  receiver  of  his  possession.  Ap- 
pellant pleaded  the  assessment  and  levy  of  the  taxes,  and  of  bis  purchase  of 
the  property:  of  the  expiration  of  the  redemption;  of  his  having  given  the 
notice  as  required  by  the  statute;  of  the  execution  of  the  deed  to  him  by  the 
sheriff  after  the  expiration  of  the  redemption ;  of  his  having  found  the  prop- 
erty not  in  the  possession  of  any  one,  and  of  his  having  taken  the. possession 
under  these  circumstances  without  intent  to  dispossess  any  one,  and  with- 
out knowledge  of  the  court's  claiming  the  possession  through  its  receivtr. 

The  question  is,  was  the  receiver  of  the  court  in  such  possession  of  the 
property  as  prevented  its  sale  by  the  sheriff  for  the  taxes  assessed  against  it, 
and  as  prevented  the  purchaser  at  that  sale  from  taking  possession  of  it, 
after  the  right  of  possession  had  attached,  without  his  first  having  obtained 
the  permission  of  the  Jefferson  Circuit  Court?  The  circuit  court  adjudged 
the  purchaser  in  contempt  and  required  him  to  surrender  the  possession  of 
the  land,  and  he  has  appealed.  By  the  statute  the  Commonwealth  and 
county  are  given  a  superior  Hen  upon  all  property  within  such  county  liable 
for  taxes  thereon.  This  lien  is  made  paramount  not  only  to  other  liens,  but 
to  all  title  and  claim. 

By  section  4154  of  the  Kentucky  Statutes  it  is  provided  that  if  the  taxes 
are  not  paid,  and  the  land  should  be  sold  therefor:  *'If  said  lands  purchased 
by  individuals  be  not  redeemed  within  the  two  years  allowed  for  that  pur- 
pose, the  fee  simple  title  shall  at  once  vest  in  such  individual." 

Section  4030  of  the  statutes  provides :  "In  all  suits  and  controversies  in- 
volving the  titles  of  land  claimed  or  held  under  a  deed  executed  by  a  sheriff 
in  pursuance  of  a  sale  for  taxes,  the  deed  shall  be  prima  facie  evidence  of 
the  regularity  of  the  sale  and  of  all  prior  proceedings  and  title  in  the  person 
to  whom  the  deed  has  been  executed." 
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SeotSon  4163  of  the  statutes  provides :  *  *  The  purchaser,  other  than  the  State^ 
shall  have  the  right  of  possession  of  the  lauds  purchased  by  him  at  auy  tim& 
after  the  expiration  of  six  months  from  the  giving  of  the  notice  provided  for 
in  the  next  section." 

That  notice  is  alleged  to  have  been  given  in  this  case.  The  allegation  i» 
not  denied. 

Appellant's  argument  is  that,  having  the  right  of  possession  and  prima 
facie  the  fee  simple  title  to  the  lot,  he  bad  the  right  of  an  ownf  r  to  pos- 
sess himself  of  his  own,  so  long  as  he  could  do  so  without  committing  a 
breech  of  the  peace,  or  in  this  case,  without  committing  some  act  which 
would  be,  and  ought  to  be,  regarded  as  being  a  contempt  of  the  court  in 
wbioh  the  property  was  in  litigation  between  others  than  the  purchaser. 
Courts  appoint  receivers  over  property  in  litigation  at  the  instance  of  one  of 
the  parties  to  the  suit,  generally  upon  allegations  that  the  other  party  in 
possession  is  so  using  the  property  that  it  will  be  destroyed,  materially  im- 
paired, or  removed  beyond  the  jurisdietion  of  the  court  before  the  court  can 
finally  determine  the  rights  of  the  litigants.  The  court  has  no  concern  in 
the  controversy  other  or  further  than  to  preserve  the  status  of  the  thing  in 
difpnte  until  it  may  regularly  and  in  an  orderly  manner  adjudicate  the 
ooDtroversy.  Such  adjudication  can  not  affect  either  the  title  of  others  not 
parties  to  the  suit,  or  can  it  affect  liens  of  lienors  not  parties.  The  court's 
possession  does  not  add  to  the  title  nor  to  the  rights  of  the  litigants  in  bo 
far  as  third  persons  not  parties  are  concerned.  It  must  be  equally  manifest 
that  the  court's  possession  can  detract  nothing  from  the  lien  of  the  State 
for  taxes  assessed  against  the  property.  The  sheriff  is  charged  with  these 
taxes,  and  is  required  to  account  for  them.  His  sureties  upon  his  bond  are 
liable  for  them.  If  the  litigants  do  not  provide  for  their  payment  there  is 
DO  provision  of  law  under  which  the  sheriff  may  protect  himself  against  the 
payment  of  these  taxes  to  the  State  and  to  the  county  except  for  him  to  ad- 
Tertise  and  sell  the  property.  If  he  has  the  right  to  advertise  and  sell,  the 
person  who  bids  for  it  has  the  right  to  buy,  and  if  his  bid  is  accepted  by  the 
(Sheriff,  necessarily  he  obtains  all  the  right  under  the  bid  that  the  statutes 
ioteod  to  give.  If  the  proceedings  are  regular,  such  purchaser  acquires,  in 
the  language  of  the  statute,  the  fee  simple  title  to  the  property.  The  ques- 
tion then  arises,  how  may  he  obtain  possession  of  that  which  is  his  own? 
If  another  is  withholding  the  possession  from  him  he  is  not  at  liberty  to  use 
force  In  gaining  the  possession,  but  he  must  apply  to  the  courts  having 
JDrlfldiction.  In  the  event  that  the  possession  is  in  the  hands  of  a  receiver 
of  the  court,  it  is  the  rule  that  he  must  apply  to  the  court  appointing  the 
receiver  for  leave  to  institute  an  appropriate  action  against  the  receiver  to 
reoover  the  possession.  If  the  possession  is  in  another  than  the  receiver  of 
the  court,  then  he  may  at  once  sue  in  the  court  having  jurisdiction  of  the 
subject-matter.  If  no  one  Is  in  the  possession,  then  manifestly  he  has  the 
right  to  possess  himself  of  his  own.  He  then  needs  neither  permission  to 
Boe,  nor  the  aid  of  a  suit.  An  order  directing  the  receiver  to  take  posses- 
sion of  property  is  not  equivalent  to  actual  possession.  For  example,  the 
property  may  In  point  of  fact  be  in  the  actual,  adverse  possession  of  a 

vol.  24r-34 
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'Btranger  to  the  litigation.  Ad  order  directlDg  the  receiver  of  a  oonrt  in  a 
litigation  between  A  and  B  to  take  possession  of  a  piece  of  property  which 
\7a8  in  the  possession  of  C,  G  not  being  a  party  to  the  record,  would  be  void  as 
to  G.  It  must  be  obvious  that  the  receiver,  notwithstanding  the  order,  would 
not  be  in  the  possession  of  the  property.  It  is  equally  clear  that  if  do  one  Is 
In  possession  of  the  property,  an  order  directing  the  receiver  to  take  possession 
does  not  of  itself  invest  him  with  the  possession.  He  must  actually  possess 
himself  of  it.  This  he  may  do  in  person  or  by  tenants  or  agents.  He  may 
likewise  dispossess  himself  by  abandoning  it.  In  this  case  we  conclude  that 
the  receiver  was  not  in  the  actual  possession  of  the  lot  at  the  time  that  ap- 
pellant entered  upon  it,  therefore,  appellant  was  not  in  contempt  of  the 
Louisville  Ghancery  Gourt  in  that  matter.  It  is  said  In  High  on  Receivers. 
188:  '*The  appointment  of  a  receiver  over  property  which  is  subject  to  taxa- 
tion in  no  manner  affects  or  impairs  a  lien  upon  the  property  for  t>azes."  It 
is  the  duty  of  the  owner  to  pay  the  taxes  when  due,  and  if  the  disputants  in 
the  litigation,  each  clalminic  to  be  the  owner  or  entitled  to  the  property, 
should  care  to  preserve  it  from  sequestration  for  the  taxes  due  upon  it,  tbey 
should  see  to  it  that  they  are  paid.  Whatever  judgment  the  court  may  ren- 
der in  the  premises  would  be  subordinate  to  the  right  of  the  Common  wealth 
to  collect  therefrom  Its  taxes.  It  can  serve  no  purpose  of  public  policy  lor 
the  court,  because  of  the  supposed  involvement  of  its  dignity,  to  aid  tax- 
payers in  avoiding  or  delaying  the  payment  of  those  dues  owing  by  them  and 
necessary  for  the  crrying.  on  of  government. 

As  there  was  nothing  in  the  record  to  show  but  what  the  taxes  had  been 
regularly  assessed  in  this  case,  and  all  steeps  antecedent  to  the  sale  were  in 
strict  conformity  to  the  statute,  appellant's  deed  importing  prima  faole  a 
compliance  with  the  statutes  by  the  assessing  and  collecting  officers,  the 
court  should  not  have  required  appellant  to  surrender  the  possession  of  the 
property  in  dispute.  It  should  have  left  the  receiver  to  such  action  as  was 
afforded  him  by  law  in  the  courts  of  the  county  where  the  property  was 
situated  as  the  parties  to  the  litigation  may  care  to  Institute,  and  the  court 
may  approve,  to  test  any  irregularities  leading  up  to  the  sale,  if  there  were 
any. 

The  judgment  is  reversed  and  cause  remanded,  with  intructions  to  dis- 
miss the  rule  against  appellant,  and  to  restore  to  him  the  possession  of  tpe 
lot  in  controversy,  and  for  such  other  proceedings  as  may  be  necessary  not 
Inconsistent  herewith. 

The  whole  court  sitting. 

Judge  DuKelle  dissenting. 


WALKER  V.  COULTER,  AUDITOR. 

(Filed  June  14,  1902.) 

Mandamus— Constitutional  law— Salary  of  porter  of  the  senate— Construc- 
tion of  statutes— Appellant  seeks  a  mandamus  to  compel  the  auditor  to 
draw  his  warrant  in  his  favor  for  services  as  porter  of  the  senate  in  1896. 
His  claim  Is  based  on  a  certificate  of  the  clerk  of  the  senate  that  he  is  en- 
titled  to  $177.60.  as  a  contingent  expense  of   the  senate,  under  section  343, 
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KeotDcky  Statutes;  also  claiming  same  under  a  joint  resolution  wblch 
1«ssed  the  senate  only.  Held— That  said  allowance  Is  not  properly  a  oon- 
tiDRent  expense  of  the  senate  as  the  employment  of  a  porter  of  the  senate  Is 
forbidden  by  section  349  of  the  Constitution;  also  in  violation  of  section 
im,  Kentucky  Statutes,  which,  after  naming  the  officers  and  employes, 
provides  that  no  other  employes  shall  be  elected,  appointed,  employed  or 
lisid  for  without  the  joint  action  of  the  two  houses. 

B.  L.  Guffy  and  Hazelrigg  &  Chenault  for  appellant. 

Clem  J.  Whittemore  and  Robt.  J.  Breckinridge  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

t)pinlon  of  the  court  by  Judge  DuRelle. 

The  facts  appearing  in  this  case  are  as  follows :  Walker,  in  his  petition  at 
amended,  alleges  that  he  was  porter  of  the  senate  of  Kentucky  in  1806,  and 
performed  such  duties  as  were  required  of  him;  that  such  duties  were  neoea- 
sary,  and  properly  rendered  at  a  time  of  great  political  excitement,  when 
the  work  needful  to  keep  the  chambers  clean  and  make  fires  therein  could 
not  be  done  by  the  usual  force  of  employes;  that  the  work  was  teioporary, 
not  usually  necessary  at  the  stated  sessions  of  the  senate,  and  the  expense 
iras  a  contingent  expense,  payable  out  of  the  treasury;  that  he  worked  for 
serenty  one  days  on  behalf  of  and  at  the  instance  of  the  senate,  and  is  en- 
titled to  $177.60.  The  prayer  was  for  a  mandamus  to  compel  the  auditor  to 
tiraw  a  warrant  on  the  treasurer  for  that  sum.  The  court  sustained  a  de- 
morrer  to  the  petition  us  amended.  He  filed  with  his  petition  a  joint  reso- 
lution authorising  him  and  three  other  porters  each  to  draw  from  the 
^reasuty  $2.60  per  day  for  their  services  as  such,  to  be  certified  by  the  clerkt 
t)f  the  respective  bodies  to  the  auditor  before  payment.  This  resolution, 
liowever,  appears  on  its  face  never  to  have  passed  in  the  house.  He  filed, 
«Iao,  a  certificate,  as  follows : 

"SENATE. 

"Frankfort,  Ky.,  March  17,  1898. 

"Hon.  James  Walker,  porter  of  the  senate,  is  entitled  to  the  following 
pay: 

For  per  diem  71  days  at  $2.60  $177.60 

For  mileage miles — 

"Total $177.60 


"Approved  as  a  contingent  expense  of  the  senate  under  section  842  of  the 

Sentucky  Statutes. 

"Attest:  WM.  CROMWELL, 
"Chief  Clerk  of  the  Kentucky  State  Senate." 

The  resolation  w^s  a  joint  resolution,  attempting  to  appropriate  money, 
^hich  never  passed  the  house. 

Section  249  of  the  Constitution  provides:  *  *  *  "The  senate  shall  not 
elect,  appoint,  employ  or  pay  for,  exceeding  one  chief  clerk,  one  assistant 
■clerk,  one  enrolling  clerk,  one  sergeant-at-arms,  one  doorkeeper,  one  janitor, 
ooe  cloak  room  keeper  and  three  pages;  and  the  general  assembly  shall  pro- 
vide, by  general  law,  for  fixing  the  per  diem  or  salary  of  all  of  said  em* 
ployes.'* 
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The  object  of  this  provlBioD  was  to  prevent  the  creation  of  a  nuaiber  of 
Bmall  offloes  to  be  filled  by  the  senate,  and  the  consequent  eleotiooeeriDs^ 
and  loss  of  time  of  the  senate  in  filling  them,  and  to  provide  otBces  to  be- 
filled  by  responsible  men,  to  whom  the  general  assembly  mlirbt  allow  a 
compensation  suflSoient  to  permit  the  employment  of  ample  assistants.  The 
contention  of  appellant  is  that  section  S48,  Eentncky  Statutes,  authorizes, 
the  payment  of  the  claim  in  controversy,  upon  the  certificate  of  the  clerk  of 
the  senate,  upon  the  authority  of  the  opinion  of  this  oonrt  in  McDonald  v. 
Norman,  Auditor,  95  Ky.,  693.  Section  342,  relerred  to,  provides  how  the- 
pay  and  mileage  of  lieutenant-governor,  president  pro  tern  of  the  senat**„ 
speaker  of  the  house  and  members  of  both  honses,  and  the  compensation  of 
the  officers  of  the  houses,  shall  be  made,  and  that  "all  other  contingent  ex- 
penses of  the  general  assembly  shall  be  made  upon  the  production  of  tfae- 
vonchers  countersigned  by  the  clerks  of  the  respective  houses." 

In  the  McDonald  case  it  appeared  that  the  house  of  representatlvea 
directed  the  clerk,  at  the  session  of  1891 -2- S,  to  employ  some  one  to  do  such 
copying  and  engrossing  as  he  and  his  assistants  could  not  do.  McDonald, 
was  employed,  and  performed  service  for  which  he  c;1aimed  11,140.60.  The 
house  passed  a  resolution  directing  the  auditor  to  draw  a  warrant  under 
what  is  now  section  342,  Kentucky  Statutes.  The  court  held  that  the  claim 
was  a  part  of  the  contingent  expense  account  of  the  house  of  representatlyes, 
and  it  was  further  held  that  section  343  was  an  appropriation  of  money  for 
contingent  expenses,  and.  therefore,  that  the  payment  of  the  MbDonald 
claim  was  not  in  violation  of  section  2:.0  of  the  Constitution,  providing  that 
"no  money  shall  be  drawn  from  the  State  treasury,  except  in  pursuance  of 
appropriations  made  by  law,"  and  was  not  in  violation  of  section  68,  forbid- 
ding the  auditing  of  any  private  claim  by  the  general  assembly,  because 
this  claim  was  a  contingent  claim  of  the  house.  Section  249,  which  forbid  a 
the  senate  to  elect,  appoint,  employ  or  pay  for  exceeding  one  janitor,  was 
neither  cited,  referred  to  nor  considered  in  the  McDonald  case.  That  case  oan» 
therefore,  not  be  considered  authority  upon  the  construction  of  this  clause 
of  the  Constitution,  and»  in  the  light  of  this  clause,  was  incorrectly  de- 
cided, and  would  doubtless  not  have  been  so  decided  had  the  attention  of 
the  court  been  called  to  the  constitutional  provision.  But  McDonald's  work 
was  done  before  August  12,  1802,  which  was  the  date  of  the  house  resolution 
directing  the  auditor  to  issue  his  warrant  in  payment  for  the  work. 

On  June  11.  1893,  a  statute  was  enacted  directly  applicable  to  this  case. 
This  statute,  it  will  be  observed,  was  enacted  subsequent  to  the  time  that 
McDonald's  claim  became  due,  if  it  ever  became  due.  It  is  to  be  found  in 
sections  1988,  1989,  1990,  1991  and  1992.  Kentucky  Statutes.  Section  1968  pro- 
vides: "At  the  beginning  of  each  regular  session  of  the  general  assembly, 
each  house  thereof  shall  elect  one  chief  clerk,  one  assistant  clerk,  one  enroll- 
ing clerk,  one  sergeant  at-arms.  one  door-keeper,  and  one  janitor."  #  «  % 
Section  1989  provides:  "In  addition  to  such  other  duties  as  may  be  pre- 
scribed by  each  house,  it  shall  be  the  duty  *  *  *  of  the  janitor  to  keep 
the  halls  and  ante-rooms  swept  and  in  order;  to  light  the  hall  and  make 
fires  when  necessary;  to  provide  water  for  drinking  and  toilet  purposes,  -and 
to  perform  the  duties  of  cloak  room  keeper  in  his  absence."  *  *  •  Sec- 
tion 1990  provides  for  the  attendance  of  each  of  said  employes  on  the  daily 
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«esak)D9  of  the  house  Id  whioh  he  is  employed.  Section  1091  provides:  "AU 
Df  said  employes  shall  reoeive  a  per  diem,  whioh  shall  be  in  full  of  all  ser- 
Tloss  rendered  by  them,  and  it  shall  be  as  follows:  *  «  *  That  of  the  jan* 
Itor,  t4."  *  *  *  Section  1999  provides:  "No  other  employes  shall  b« 
-eleotod,  appointed,  employed  or  paid  for,  without  the  joint  action  of  the 
tiro  bouses."  This  is  decisive  of  the  question  before  us,  even  if  we  treal 
-leetion  249  of  the  Constitution  as  inapplicable  because  of  the  decision  of  this 
^urt  in  the  McDonald  case,  in  which  its  existence  was  not  referred  to. 
This  is  an  express  statute,  passed  subsequent  to  the  allowance  of  the  claim 
therein  considered,  which  forbids  exactly  the  thing  whioh  is  here  sought  to 
be  done. 

The  judgment  is  aflSrmed. 

"Cbief  Justice  Guffy  and  Judge  Pajnter  dissent. 


SOUTH,  &c.  V.  DEATON. 

(Filed  June  18,  1902.) 

Estoppel— Evidence—The  question  is  whether  appellve  shall  be  precluded 
from  showing  the  actual  facts  relevant)  to  the  controversy  in  which  he  it 
engaged  because  of  the  signing  of  certain  papers  in  relation  to  land  whioh 
ifl  Dot  in  controversy  in  this  suit.  There  is  no  question  here  of  the  right  ot 
4  tenant  to  dispute  his  landlord's  title,  to  obtain  title  by  adverse  possession 
•against  his  landlord  or  as  to  tb^  admissibility  of  declarations  by  the  tenant 
to  deprive  his  landlord,  of  title  to  land,  the  possession  of  which  he  obtained 
as  tenant.  In  this  case  the  lands  held  by  the  various  persons  who  were 
shown  to  have  claimed  them  in  their  own  right  was  not  in  controversy  at 
all.  By  the  evidence  of  appellants  they  claimed  these  lands  in  their  own 
right  Qutil  the  date  they  gave  leases.  Clearly  evidence  of  their  possession 
•and  claim  of  right  up  to  that  dat-e  was  admissible  as  a  circumstance  show- 
ing appellants  were  not  in  possession  of  the  whole  body  of  land  which  in- 
^loded  the'  land  in  controversy.  The  appellants  obtained  leases  from  these 
people,  and  this  fact  was  admissible  to  support  their  claim. 

J.  J.  G.  Bach,  W.  S.  Pryor  and  John  W.  Ray  for  appellants. 

Maroum  &  Pollard  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Response  to  petition  for  rehearing  per  curiam  : 

By  petition  for  rehearing  counsel  for  appellants  vigorously  attack  the 
Element  of  the  opinion  that  it  is  the  doctrine  of  estoppel  which  prevents 
« tenant  disputing  his  landlord's  title,  and  attempt  to  base  their  claim  that 
the  testimony  should  have  been  excluded  upon  the  theory  that  the  relation- 
ship of  landlord  and  tenant  "is  a  status  fixed  by  the  law.  This  condition 
cr  status  can  not  be  altered,  changed  or  be  other  than  the  law  fixes  it,  just 
like  the  status  of  hustiand  and  wife.  In  no  case  would  the  husband  be  per- 
mitted to  deny  the  relationship  to  his  wife  when  he  admitted  the  foots  show- 
ing him  to  have  been  legally  married.  No  state  of  case  could  arise  where 
a  person,  who  had  legally  and  duly  executed  a  deed,  would  be  permitted  to 
^eny  he  conveyed  the  land  embraced  therein.  The  reason  of  this  is  not  es- 
toppel." 
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As  to  thts  It  may  he  said  that  one  of  the  questions  iu  this  case  was  am  ta 
the  ezisteDoe  of  the  relatioD^hip  of  landlord  and  tenant  between  the  appel- 
lants and  certain  persons  who  were  livinR  on  tracts  of  land  within  the- 
boandary  claimed  by  appellants,  but  the  title  to  which  was  not  in  contro- 
versy here. 

Gardwell,  one  of  the  appellants,  who  obtained  the  execution  of  the  leaaes^ 
himself  testified  that  all  the  lessees  claimed  the  land  on  which  they  were- 
living  as  their  own,  until  after  he  took  the  leases,  and  none  of  them,  exoept. 
one,  had  ever  paid  any  rent.  Watts,  another  witness  for  appellants,  testi- 
fied that  the  so-called  lessees  claimed  the  land  as  their  own.  Delaney- 
Deaton,  another  witness  for  appellants,  on  cross-examination  testified  to  the 
same  effect.  Several  of  the  witnesses  testified  that,  being  unable  to  read,, 
they  signed  the  leases  without  understanding  what  they  were,  and  without, 
understanding  that  the  signing  would  have  effect  to  deprive  them  of  any^ 
rights  in  the  land.  These  facts  they  could  have  proved  in  suits  by  the  sup- 
posed landlord  upon  the  leases  for  the  rent. 

No  man  is  estopped  by  his  signature  to  show  that  it  was  obtained  by- 
fraud.  It  is  unnecessary  to  discuss  this  view  of  the  question.  That  the 
general  rule  which,  in  the  language  of  Lord  Denman,  "precludes  the  tenant, 
from  disputing  the  title  of  his  landlord,*'  grows  out  of  the  doctrine  of  es- 
toppel is  shown  by  the  very  authorities  which  counsel  cite.  In  Jones  oiv 
Evidence  (section  286)  it  is  said  :  "The  estoppel  arises  not  only  against  the 
tenant,  but  against  all  holding  under  him,  or  in  privity  with  him,  and  f|^ 
favor  of  all  persons  claiming  under  the  lessor. ' ' 

So  In  Wharton  on  Evidence  (section  1149)  the  rule  referred  to  is  dlsousseA 
as  an  estoppel.  In  each  of  the  adjudged  oases  cited  In  the  petition  the  ques^ 
tlon  was  as  to  the  admissibility  of  declarations  made  by  tenants  in  posses- 
sion of  the  land  in  dispute  as  to  the  title  under  which  they  held.  The  oasea 
cited  are:  Ingram  v.  Little,  68  Am.  Dec.,  59;  Stacy  v.  Bostwick,  48  Vt.,  IfiS; 
Warren  v.  Fredericks,  76  Texas,  661;  Mooring  v.  McBride,  6d  Texas,  81U 
Scheaffer  v.  Eakman,  66  Pa.  St.,  152. 

We  have  not  time  to  go  into  a  discussion  of  the  law  relating  to  the  admis- 
sibility of  declarations,  nor  to  consider  the  reasons  which,  in  these  oases^ 
were  held  sufficient  to  render  the  various  declarations  admissible  or  inad- 
missible. For  example,  in  the  Georgia  case  in  58  Am.  Dec.,  52,  the  declara- 
tions of  a  tenant  at  one  time  that  he  had  no  title,  and  at  a  loter  data  that  he 
held  as  tenant  under  the  defendant  in  error,  were  both  held  admissible;  and 
thi  swas  all  that  this  case  decided  on  the  subject  of  admissions. 

In  the  case  at  bar  the  lands  ht^ld  by  the  various  persons  who  were  shown, 
to  have  claimed  them  in  their  own  right  were  not  in  controversy  at  all. 
Admittedly,  and  by  appellant's  own  evidence,  they  claimed  these  lands  in 
their  own  right  until  the  date  of  tbH  leases.  Clearly,  evidence  of  their  pos- 
session and  claim  of  right  up  to  that  date  was  admissible,  as  a  circumstance 
showing  appellants  were  not  in  possession  of  the  whole  body  of  land,  which 
Included  the  land  in  controversy.  The  appellants  obtained  leases  from  these 
people,  and  this  fact  was  admissible  as  tending  to  support  their  claim. 
There  is  no  question  here  of  the  right  of  a  tenant  to  dispute  his  landlord 'a 
title,  to  obtain  title  by  adverse  possession  against  his  landlord,  or  as  to  the 
admissibility  of  declarations  by  the  tenant  to  deprive  his  landlord  of  title  to 
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land,  the  posseesion  of  whloh  he  obtaiDed  as  tenant.  It  is  simply  a  question 
whether  appellee  shall  be  precluded  from  showing  the  actual  facts  relevant 
to  the  rontroversy  in  which  he  is  enieaged,  because  of  the  signing  of  certain 
papers  in  relation  to  land  which  is  not  in  controversy  in  this  suit.  We  do 
not  think  the  rule  as  to  declarations  by  tenants  can  be  thus  applied,  and 
we  are  cited  to  no  authority  which  so  holds. 
The  petition  is  overruled. 


PEDIGO  V.  COMMONWEALTH. 

(Filed  June  18,  1909-Xot  to  be  reported. ) 

Selling  liquors—Indictment— Evidence— Appellant  was  charged  with  the 
offense  of  keeping  a  tippling  house  in  the  town  of  Glasgow,  the  speciflca- 
tioDs  being  that  "defendant  did  then  and  there  unlawfully  sell  malt  liquors 
in  the  town  of  Glasgow  by  retail  to  Jim  HarblEon,  in  pint  bottles,  to  be 
dnDkin  said  town."  A  trial  resulted  in  a  conviction  and  fine  of  1180.  On 
appeal  It  is  insiftted  that  the  evidence  did  not  warrant  a  conviction.  The 
proof  was  that  the  witness  bought  two  bottles  of  beer,  but  he  did  not  know 
what  it  was  made  out  of.  Held— That  the  evidence  authorized  the  Jury  to 
believe  beyond  a  reasonable  doubt  that  the  appellant  sold  malt  liquor  as 
charged  in  the  indictment. 

Herman  Morris  for  appellant. 

Clifton  J.  Pratt  and  MoSenzle  Todd  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  appellant  was  indicted  by  the  grand  jury  of  Barren  county  charged 
with  the  offense  of  keeping  a  tippling  house  in  the  town  of  Glasgow,  the 
fipeoifications  being  that  ''the  defendant  did  then  and  there  unlawfully  sell 
malt  liquors  in  the  town  of  Glasgow  by  retail  to  Jim  Harbison,  in  pint 
bottles,  to  be  drank  in  the  town  of  Glasgow,  and  which  was  so  drank  in  said 
town." 

The  demurrer  of  defendant  to  the  indictment  was  overruled,  and  the  de- 
fendant pleaded  not  guilty.  A  Jury  trial  resulted  in  a  verdict  and  judg- 
ment against  the  defendant,  fixing  his  fine  at  1130.  Appellant's  motion  for 
a  new  trial  having  been  overruled,  he  prosecutes  this  appeal.  The  witness, 
Harbison,  testified  to  being  acquainted  with  the  defendant,  Pedigo,  and  in 
Kfponse  to  a  question,  "did  you  buy  any  malt  liquors  from  him,"  an- 
iwered:  "I  bought  some  beer."  The  testimony  showed  he  bought  beer 
twice.  The  first  time  he  got  two  bottles  and  drank  it  there  in  the  back 
K>om,  gave  defendant  80  cents,  and  thought  they  were  pints.  In  response  to 
the  question,  "what  sort  of  beer  was  it,"  answered,  "just  like  all  other 
lieer."  "What  kind  of  beer f"  "Could  not  say  whether  it  was  lager,  com- 
mon or  bock  beer."  Said  "it  did  not  make  him  drunk."  "Would  it  make 
yon  drunk,"  he  was  next  asked.  Said  "I  have  drunk  it,  and  it  made  me 
drank;  and  again  I  have  drunk  it,  and  it  did  not  make  me  drunk.  Drank 
Itaia  beverage."  On  cross-examination  be  said  he  did  not  get  drunk  on 
it  Witness  said  he  did  not  "know  what  it  was  made  out  of,  whether  it  was 
made  of  malt  or  what."    Said  he  "bought  it  as  beer  and  drank  it  as  beer." 
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Being  asked  why  he  did  not  get  drunk  on  it,  answered:  *'Dld  not  faave 
enough  money  to  get  enough  of  It  to  get  drunk  on.*' 

The  sole  contention  of  appellant  seems  to  be  that  there  was  no  eTldenoe  to 
anthorize  the  verdict.  In  other  words,  he  contends  that  the  testimony  utter- 
ly fails  to  show  that  it  was  malt  liquor,  and  that  inasmuch  as  he  Is  not  In- 
dicted for  selling  intoxicating  beverages  or  spirituous  or  vinous  liquorB,  but 
simply  for  selling  malt  liquor,  the  proof  showing  that  he  sold  beer  would 
not  authorize  the  verdict  under  the  indictment. 

The  appellant  quotes  case  of  Netso  v.  State  of  Florida,  which  seems  to 
sustain  his  contention,  but  as  we  are  not  referred  to  the  report  in  which 
the  case  is  to  be  found  we  are  unable  to  determine  whether  or  not  It  sus- 
tains the  contention.  It  is  the  contention  of  appellee  that  the  evidence  suffi- 
ciently establishes  the  guilt  of  appellant,  and  that  the  selling  of  beer,  the 
witness  not  knowing  what  kind  or  how  it  was  made,  authorized  the  jury  to 
believe  beyond  a  reasonable  doubt  that  he  sold  malt  liquor.  Several  cases 
are  referred  to,  but  none  of  them  are  Kentucky  oases. 

After  a  careful  consideration  of  the  arguments  made  in  behalf  of  the  ap- 
pellant and  appellee,  we  have  reached  the  conclusion  that  the  evidence 
authorized  the  jury  to  believe  beyond  a  reasonable  doubt  that  the  appellant 
'sold  malt  liquor  as  charged  in  the  indictment. 

Judgment  affirmed. 

The  whole  court  considered  the  case. 
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(Filed  June  12,  IQOd.) 

Mandamus— Clerk  placing  nances  under  party  device— Appellee,  who  was 
a  candidate  for  county  judge,  filed  with  appellant,  who  was  clerk  of  the 
county  court,  his  petition,  containing  one  hundred  names,  and  demanded 
that  his  name  be  placed  under  the  device  of  the  Republican  party  as  that 
party  had  made  no  nomination  of  a  candidate  for  that  office.  The  iietition 
filed  by  appellee  had  to  it  only  seventy -eight  names  where  the  reiidence  and 
postoffice  address  of  the  petitioner  were  designated  as  required  by  section  1 
of  an  act  approved  October  16,  1900.  His  demand  was  refused,  and  this  action 
instituted  to  obtain  a  mandamus  to  compel  the  clerk  to  place  his  name  under 
the  device  of  the  Republican  party,  which  relief  was  granted.  Held— That  the 
court  erred  in  granting  the  mandamus,  as  the  petition  was  defective;  besides 
at  thu  time  tbat  the  judgment  was  rendered  the  time  within  which  the 
party  had  to  make  a  nomi nation  had  not  expired.  He  thereby  prevented 
the  party  from  acting,  as  it  still  had  a  right  to  do,  and  make  a  nomination 
and  file  its  certiflcate  with  the  clerk  at  any  time  not  less  than  fifteen  days 
before  the  election  as  provided  by  section  1466,  Kentucky  Statutes. 

N.  B.  Hays,  J.  A.  Scott  and  W.  C.  Marshall  for  appellants. 

W.  S.  Pryor  and  Montgomery  &  Lee  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  John  B.   Hurst,  was  a  candidate  for  county  judge  of  Harlan 
county  at  the  November  election,  1901.    Appellant  Skidmore  was  the  clerk 
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Df  the  coQDty  oonrt.  Appellee  filed  this  petition  against  Skidmore,  as  olerk, 
«ekiDg  a  maDdamus  requiring  him  to  place  appellee's  name  on  the  ofiBcial 
balk)t  as  the  Bepablican  nominee  for  county  judge  under  the  Republican 
emblem.  He  alleged  in  substance  that  the  Republican  committee  for  the 
«)aDl7  was  called  together  on  February  8,  April  20  and  May  6,  IGOi,  for  the 
purpose  of  making  provision  for  the  nomination  of  candidates  for  county 
otBoes,  but  on  each  occasion  failed  and  refused  to  make  any  provision  for 
nich  Domination,  and  adjourned  after  announcing  publicly  that  it  would 
Dot  make  any  such  provision;  that  he  had  on  May  10,  1001,  filed  with  the 
•clerk  a  petition,  signed  by  one  hundred  voters  of  the  county,  asking  that  his 
Dame  be  placed  on  the  ballot  as  the  Republican  nominee  for  counly  judge; 
that  there  were  several  other  candidates  for  the  ofSce,  and  they  were  pre- 
paring similar  petitions,  asking  that  their  names  be  placed  on  the  ballot  in 
the  same  way,  and  that  the  olerk  was  threatening,  and  unless  restrained  by 
the  court,  would  refuse  to  place  his  name  on  the  ballot  as  the  Republican 
DomiDee  for  county  judge.  The  clerk  demurred  to  the  petition;  his  demur- 
.rer  was  overruled;  he  then  filed  an  answer,  in  which  he  alleged  that  one  of 
tbe  other  candidates  had  filed  a  similar  petition  to  that  filed  by  Hurst,  and 
that  tbe  others  were  getting  up  their  petitions.  To  this  answer  the  court 
SQitained  a  demurrer,  and  on  August  16  awarded  the  plain  tiff  a  peremptory 
mandamus,  requiring  the  clerk  to  place  his  name  upon  the  ballot  as  the 
Bepnblioan  nominee  for  county  judge.    From  this  jud^inient  he  appfals. 

By  section  1  of  the  act  approved  October  16,  1900  (see  acts  of  called  ses- 
sion, 1900,  page  6),  it  is  provided  in  reference  to  petitions  for  a  name  to  be 
placed  on  the  ballot  as  follows:  '*The  signatures  of  such  petition  need  not 
be  appended  to  one  paper,  but  no  petitioner  shall  be  counted  except  his  resi- 
dence and  postofl9oe  address  be  designated.  " 

The  petition  filed  by  Hurst  with  the  clerk  had  to  it  only  seventy  eight 
names  where  the  residence  and  postofiSce  address  of  the  petitioner  were 
designated.  The  other  twenty-four  names  were  written,  one  after  the  other, 
without  any  designation  of  the  postoffice  address.  The  statute  is  peremptory, 
and  under  it  tbe  petition  presented  by  Hurst  was  insufficient,  as  it  was  not 
elgned  by  one  hundred  petitioners  who  could  be  counted.  By  the  same  sec- 
tion it  is  provided  that  if  any  political  party  entitled  to  nominate  by  con- 
Tention  shall  In  any  case  fail  to  do  so,  the  names  of  nil  nominees  by  petition 
for  any  office,  who  shall  be  designated  in  their  petition  as  members  of  and 
candidates  of  such  party,  shall  be  printed  under  the  device  and  title  on  the 
ballots  as  if  nominated  by  a  convention.  Under  this  provision  it  is  imma- 
terial whether  the  party  authorities  refuse  or  fail  to  act.  A  refusal  is  a  fail- 
ure to  nominate.  The  clerk  is  not  required  to  look  beyond  the  records  of 
his  office.  If  there  has  not  been  filed  in  his  office  evidence  of  the  action  of 
the  party  in  making  a  nomination  by  convention  or  other  party  action,  and 
a  petition  is  filed,  the  condition  referred  to  in  the  statute  is  fulfilled  and 
tbe  candidate,  by  petition,  is  entitled  to  go  on  the  ballot.  The  nonaction 
by  the  party  gives  the  right  to  file  the  petition,  and  whether  the  party  had 
acted  or  not  the  clerk  is  only  required  to  know  from  the  records  of  his  office. 
If  two  or  more  petitions  are  filed,  asking  that  different  candidates  for  the 
same  ofBce  be  placed  under  the  same  party  device,  by  section  4  of  the  act  it 
most  be  given  to  the  one  which  first  selected  it.  and  the  clerk  must  select  a 
snitable  device  for  the  other. 
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Bat  the  party  has  the  right  UDtll  the  time  for  flllDg  certificates  of  nom- 
InatioD  has  expired  to  act  and  make  nomiDatloDS,  and. if  within  this  time  a 
certificate  is  filed  with  the  clerk  it  supersedes  all  petitions  and  the  name  of 
the  candidate  alone  nominated  by  the  certificate  should  be  placed  under  the 
party  device.  In  this  case,  when  the  judgment  was  entered,  the  time  for  the 
party  to  act  and  make  a  nomination  had  not  expired  and  the  court  should 
not  have  directed  the  clerk  peremptorily  to  place  the  name  of  any  candidate 
by  petition  on  the  ballot  under  the  Republican  device.  He  thereby  pre- 
vented the  party  from  acting,  as  it  still  had  a  right  to  do,  and  make  a  nom- 
ination, and  file  its  certificate  with  the  clerk  at  any  time,  not  less  than 
fifteen  days  before  the  election.     (Kentucky  Statutes,  section  1466.) 

Appellant's  petition,  therefore,  when  it  was  filed  stated  no  cause  of  action,, 
and  he  had  none  when  the  judgment  was  entered. 

The  judgment  is,  therefore,  reversed,  with  directions  to  dismiss  the  peti- 
tion. 

Whole  court  sitting. 

Judge  Paynter  dissents  from  so  much  of  opinion  as  holds  that  the  first 
person  fillnJc  a  petition  is  entitled  to  preference. 


CITY  OF  LOUISVILLE  v.  LOUISVILLE  RAILWAY  CO. 

(Filed  June  18,  l»03-Not  to  be  reported.) 

Municipal  taxation— Right  to  return  of  money  paid  under  void  contract- 
Compromise  before  suit  to  recover  balance  due— This  is  the  second  appeal 
in  this  case.  On  the  first  appeal  it  was  held  that  the  compromise  agree- 
ment made  by  the  officers  of  the  city  of  Louisville  of  its  claim  for  taxes, 
under  which  yi77,083.48  was  paid  by  appellee,  was  absolutely  void  as  being 
against  public  policy,  although  said  agreement  had  been  ratified  by  the 
mayor  and  the  city  council.  On  the  return  of  the  case  the  appellee  pleaded 
in  abatement  the  failure  of  the  city  to  return  the  taxes  paid  under  the  void 
agreement  as  a  condition  precedent  to  the  prosecution  of  the  aotloD  to  re- 
cover the  amount  due  for  taxes.  Held— That  said  plea  was  insulBcleDt.  It 
was  not  necessary  that  the  city  should  return  the  money  paid  under  the  void 
contract  agreement  as  a  condition  precedent  to  the  prosecution  of  its  suit 
for  taxes.  This  case  Is  distinguishable  from  a  transaction  between  in- 
dividuals where  money  is  alleged  to  have  been  paid  through  fraud.  In  that 
case  the  contract  is  voidable  at  the  election  of  a  party,  and  may  be  ratified 
by  a  retention  of  the  money,  and  a  return  of  the  money  is  necessary  to  evi- 
dence a  repudiation  of  the  contract.  In  the  case  at  bar  the  contract  Is  abso- 
lutely void  under  the  law  and  can  not  be  ratified  by  the  city  or  any  of  the 
officers  of  the  city.  No  reason  exlMts  why  the  city  can  not  maintain  its  ac- 
tion to  recover  the  balance  of  its  taxes. 

H.  L.  Stone  for  appellant. 

St.  John  Boyle  and  ftumphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  White. 

This  is  the  second  appeal  in  this  case.  The  former  opinion  is  found  in  J3 
Ky.  Law  Rep.,  'i^O.  The  facts  appear  to  be  that  the  city  sued  appellee  to 
recover  certain  sums  alleged  to  be  due  for  taxes  on  real  property,  personal 
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property  and  franchise.  Appellee  filed  answer,  denying  liability  upon  vari^ 
ODB  grounds.  Pending  this  action,  and  before  the  case  came  on  for  trials 
tiie  appellee  and  the  assessor  and  tax  receiver  of  appellant,  acting  for  the 
olty,  entered  into  a  oompromise  agreement  by  which  appellee  was  to  pay  in 
fall  satisfaction  of  the  claim  sued  on  the  snm  of  |177,<K^.48.  This  oom- 
promise agreement  was  made  against  the  advice  and  over  the  protest  of  the 
dty  attorney,  but  was  approved  by  the  mayor  and  ratified  by  the  common 
coonoll.  The  city  attorney  refused  to  abide  the  oompromise  settlement  and 
asked  a  trial  on  the  merits,  but  the .  lower  court  dismissed  the  action  aa 
settled.  Thereupon  an  appeal  was  prosecuted  to  this  court  and  the  Judg^ 
ment  of  dismissal  reversed.  In  the  former  opinion  we  held  that  the  com- 
promise agreement  was  void  because  beyond  the  power  of  the  common 
oonncil  to  make  or  ratify.  The  cause  was  remanded  for  further  proceed- 
ings. Upon  return  of  the  case  the  appellee  filed  its  plea  in  abatement,  in 
which  it  is  pleaded  that  by  the  terms  of  the  agreement  of  oompromise  th» 
lam  so  paid,  $177,008.48,  was  to  be  refunded  to  it  if  the  oompromise  did  not 
meet  the  approval  of  the  general  council,  and  that  the  same  had  not  been  re- 
fanded  to  it  since  the  opinion  of  this  court  declaring  the  contract  void.  Ta 
this  plea  the  appellant  filed  a  reply,  in  which  it  is  pleaded  that  the  sum  of 
1177,093.48  was  paid  to  the  tax  receiver,  which  was  applied  on  the  tax  billa 
for  the  years  1897  8  9,  which  were  no  part  of  the  tax  bills  sued  on  herein  for 
the  years  1894-5-6,  and,  therefore,  denied  that  it  could  not  prosecute  thia 
aetion  without  refunding  the  tax  money  so  paid  and  appropriated  as  credita 
00  tax  bills  for  1897  8-9. 

To  this  reply  to  the  plea  in  abatement  the  court  sustained  a  demurrer  and 
held  that  the  action  could  not  be  maintained  without  a  return  of  the  sunk 
paid,  and  dismissed  the  action.  Fiom  that  judgment  this  appeal  is  prose- 
OQted. 

lo  the  former  opinion  in  this  case  we  held  the  agreement  of  compromise- 
abBolately  void  for  want  of  power  in  the  general  council  or  its  agents,  or 
the  offloers  of  the  city,  to  make  such  an  agreement.  In  other  words,  we  held 
tbe  ooDtraot  to  be  ultra  vires.  It  was  not  a  voidable  contract  at  the  election 
of  either  party.  Attempt  was  made  to  ratify.  All  that  could  be  done  waa 
done  to  ratify  the  agreement  and  settlement,  but  we  held  it  void.  What,, 
then,  are  the  rights  of  the  parties  to  the  contract?  Let  it  be  borne  in  mind  - 
that  this  attempted  compromise  was  with  a  public  corporation  and  was  oon^ 
cerniDg  public  revenues.  The  question  presented  is,  must  appellant  refund 
the  sum  paid  under  the  oompromise  agreement  as  a  condition  precedent  ta 
itfl  right  to  prosecut-e  its  claim  herein  for  taxes  amounting  to  more  than 
doable  the  amount  paid?  This  question  we  answer  in  the  negative.  It  ia 
not  necessary  for  appellant  to  refund  this  sum  so  paid  before  it  can  further^ 
prosecate  its  claim  herein. 

This  cise  is  distinguishable  from  the  ordinary  compromise  agreements, 
where  one  party  seeks  to  avoid  its  effect  as  an  accord  and  satisfaction  by 
reason  of  some  fraud  or  deception  practiced  by  which  be  was  induced  ta 
enter  Into  the  agreement.  In  that  class  of  cases  it  is  almost  universally 
beld  that  a  payment  or  tender  is  requisite  as  a  condition  precedent  to  a 
further  prosecution  of  the  claim.  Such  contracts,  while  they  may  be  avoided 
for  the  fraud,  are  valid  and   binding   if  ratified,  that  is,  they  ure  voidable 
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at  the  election  of  the  persoD  defraaded.  If  he  elects  to  treat  it  as  Toid,  be 
inufit  make  restitutioD  of  the  thing  obtained  thereby.  Bestltntion  haa  been 
required  aa  a  teat  of  hla  repudiation  of  the  contract,  if  hie  election  to  treat 
it  waa  void.  Bat  thla  contract  of  com  prom  iae  made  by  the  two  offloera  and  Its 
finbaeqnent  ratification  waa  notwithatanding  held  to  be  void.  It  could  not 
be  ratified  either  by  ezpreaalon  or  by  alien t  acquieeenoe.  The  reaaon  it  waa 
Toid  waa  beoauae  of  the  law.  Any  payment  made  thereunder  waa  made 
with  the  knowledge  (preaumptlvely)  that  it  could  not  become  valid  and 
blinding  by  any  actor  by  acquiescence.  Aa  the  payment  waa  made  with  this 
knowledge  it  waa  voluntary.  The  contract  being  wholly  void,  it  can  sup- 
port no  cauae  of  action  nor  l)e  the  foundation  of  any  right.  It  atanda  aa 
though  the  payment  of  the  $177,(H)3.48  had  been  paid  the  tax  receiver  with- 
t)ut  any  agreement  at  all.  The  facta  aa  to  the  payment  might  ahow  an  ap- 
plication of  payment  or  a  deaire  of  the  debtor  aa  to  its  application,  but  that 
tiuestion  is  not  before  ua.  Appellant  doea  not  aeek  a  reaciaslon  of  the  oon- 
traot  of  compromiae,  but  treata  it,  aa  under  the  decision  of  thla  court  it  la, 
void.  Of  course  the  receipt  by  appellant's  officer  of  this  $177,008.48  on  pay- 
ment of  taxes  by  appellee  would  entitle  it  to  credit  for  that  sum  paid  on  Its 
taxes. 

The  rule  above  is  not  in  conflict  with  the  cases  of  L.  &  N.  B.  R.  Go.  v.  Mc- 
elroy, 100  Ky.,  158;  Cunningham  v.  Belknap,  22  Ky.  Law  Rep.,  1680;  Home 
Benefit  Society  v.  Muehl,  32  Ky.  Law  Rep.,  1380,  nor  the  other  cases  cited 
i)y  learned  counsel  for  appellee.  In  those  cases  the  compromise  agreement 
was  not  void  for  want  of  power,  but  were  only  voidable  beoauae  of  fraud, 
misrepresentation  or  concealment  at  the  election  of  the  contracting  party  so 
-defrauded.  In  all  those  cases  the  contract  would  have  Iteen  binding  if  not 
expressly  repudiated;  here  the  contract  was  void,  although  the  full  govern- 
mental authority  undertook  to  ratify  it.  It  was  void  becaase  ultra  vires.  In 
those  cases  we  held  that  there  must  be  restitution  or  offer  to  restore  upon 
repudiation.    The  difference  is  clear  and  plain. 

In  our  opinion  the  demurrer  to  the  reply  should  have  been  carried  back  to 
the  amended  answer  and  sustained  thereto  in  so  far  as  it  pleaded  the  com- 
promlsfi  and  payment  thereunder  in  abatement  of  this  action.  To  hold 
otherwise  would  be  to  permit  appellees  to  obtain  a  benefit  from  the  com- 
promise agreement  which  we  have  held  to  be  void,  and  permit  the  plea  in 
abatement  to  possibly  operato  as  a  plea  in  bar.  Of  course  the  amended  an- 
swer, so  far  as  it  pleaded  a  payment  of  ihat  sum  to  the  city,  is  sufficient  to 
authorize  a  credit  by  that  sum,  on  any  sum  found  to  be  due  the  affidavit,  if 
any  sum  be  so  found,  on  final  bearing.  As  to  the  application  of  such  pay- 
ments the  reply  tenders  an  issue  not  before  us,  and  in  fact  not  made  up. 

For  these  reasons  we  are  of  opinion  that  the  Judgment  of  the  court  below, 
dismissing  the  action,  is  erroneous,  and  Is  reversed  and  the  cause  Is  re- 
manded for  further  proceedings  not  inconsistent  herewith. 


SPRIGGS.  JR.  V.  COMMONWEALTH. 

(Filed  Jane  13,  1902.) 

1.  Criminal  law— Conviction  for  manslaughter— Motion  to  discharge  from 
t:ustody  after  conviction— Appellant  was   Indicted  for  murder  and   found 
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guilty  of  manslaugbter.  No  motion  for  a  oew  trial  was  made.  Appellant's. 
attoTDeys  moved  the  court  to  render  a  judgment  npon  the  verdict  returned 
by  the  jary  disobarKing  him  from  ouBtody  and  as  acquitted  of  the  orlme^ 
oharged  against  him  in  the  indictment.  The  motion  was  based  upon  the 
Idea  that  there  is  no  longer  any  such  offense  as  manslaughter  under  the^ 
laws  of  this  State.  The  common  law  offense  of  manslaughter  was  punish- 
able by  fine  and  imprisonment;  that  there  is  no  statute  punishing  such  an 
offense  and  what  is  left  of  the  common  law  offense  known  by  that  name  is 
inveluotary  manslaughter.  Under  an  indictment  for  murder  a  conviction 
may  be  had  for  murder,  voluntary  manslaughter  or  involuntary  man- 
filaogbter,  therefore,  when  the  jury  found  him  guilty  of  "manslaughter," 
tbey  found  him  guilty  of  an  offense  which  did  not  exist,  and  by  their- 
flndiog  acquitted  him  of  the  offenses  included  in  the  indictment,  viz.,  mur- 
der, voluntary  manslaughter  and  involuntary  manslaughter.  The  court 
OTerraled  the  motion  to  discharge  the  accused,  from  which  this  appeal  is 
proseouted.  Held—The  decision  of  this  court  sustains  the  proposition  that 
Doder  our  law  the  common  law  offense  of  manslaughter  has  been  subdivided 
by  carving  out  of  it  the  statutory  crime  of  voluntary  manslaughter  and 
leavioK  involuntary  manslaughter,  to  be  dealt  with  as  at  common  law. 
The  finding  of  the  jury  was  equivalent  to  finding  the  appellant  guilty  of 
manslaughter,  a  term  which  covers  two  degrees  of  homicide,  and  fixed 
hlspanishment  at  the  statutory  penalty  for  the  higher  grade.  Where  defend- 
ant has  been  fo'ind  guilty  of  an  offense  this  court  will  not,on  motion  to  dis- 
charge him,  decide  that  he  has  committed  no  offense.  The  court  did  not  err 
in  failing  to  dischaige  appellant  from  custody. 

2.  Instructions— The  court  erred  in  failing  to  give  an  instruction  as  to 
involnntary  manslaughter  as  the  facts  justifled  it,  but  as  no  reversal  waa 
asked  on  this  ground  the  judgment  is  affirmed. 

John  K.  Hendrick,  Hendrick  &  Miller  and  J.  G.  Husbands  for  appellant. 

Clifton  J.  Pratt  for  appellee. 

Appeal  from  MoGracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  was  indicted  for  the  murder  of  Mamie  Rogers,  found  "guilty 
of  manslaughter,"  and  his  punishment  fixed  at  confinement  in  the  peniten- 
tiary for  twenty  one  years  at  hard  labor. 

The  testimony  in  the  case  requires  little  consideration.  The  witnessea 
for  the  Commonwealth  show  an  entirely  different  case  from  that  shown  by 
the  witnesses  for  the  defense. 

The  Commonwealth's  case  is  that  the  accused  was  in  love  with  the  girl 
who  was  shot:  was  very  jealous  of  the  attentions  of  another  young  negro 
named  Futrell;  that  he  had  threatened  to  kill  the  girl  if  she  went  with  the 
latter;  that  they  were  sitting  together,  with  her  sister,  on  the  porch  of  her 
brother's  house,  on  perfeotly  friendly  terms;  that  the  two  women  started  to 
goaoroBs  the  street  to  a  hall  where  a  ball  was  Ijelng  given;  that  he  asked 
Mamie,  with  an  oath,  if  she  was  going  to  see  Futrell;  that  she  jokingly  said 
■he  was ;  whereupon  he  drew  from  his  breast  a  pistol,  and  deliberately 
aimed  at  and  shot  Mamie  as  she  stood  just  outside  the  gate. 

The  oaao  of  the  aocused  is  that  he  and  the  girl  were  on  the  best  of  terms; 
that  be  was  not  jealous;  that  he  bad  taken  the  pistol  from  her  trunk,  to. 
prevent  one  Sootfc,  a  friend  of  her  sister's,  from  getting  poflsesslon  of  it.  aa 
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Soott  was  drunk  and  trying  to  obtain  it  for  tbe  purpose  of  raising  a  disturb- 
ance; tbat  be  bad  tbe  pistol  swinging  on  bis  finger  by  tbe  trigger  guard, 
tbe  pistol  being  of  snob  a  make  tbat  pulling  tbe  trigger  would  not  explode 
It,  unless  at  tbe  same  time  tbe  butt,  wbicb  contained  a  spring,  was  gripped 
by  tbe  band ;  tbat  as  tbe  two  girls  started  to  go,  and  were  standing  witbln 
two  or  tbree  feet  of  biro,  tbe  pistol  slipped  and  was  about  to  fall,  wben  be 
automatically  and  unconsciously,  to  prevent  its  falling,  gripped  it  by  tbe 
butt,  it  was  accidentally  disobarged,  and  killed  tbe  girl.  It  may  be  men- 
tioned tbat  tbe  testimony  of  tbe  pbysicians  as  to  tbe  course  of  tbe  ball  to 
some  extent  corroborates  tbe  accused's  statement  of  tbe  relative  positions  of 
tbe  parlies. 

Counsel  for  tbe  accused  deliberately  and  purposely  refrained  from  making 
a  motion  for  a  new  trial,  but  did  move  tbe  court  "to  render  a  Judgment 
upon  tbe  verdict  returned  by  tbe  jury  discbarging  bim  from  custody,  and 
as  acquitted  of  tbe  crime  cbarged  against  bim  in  tbe  indictment." 

Tbere  is  no  question  bere  of  oversigbt  or  omission  by  counsel.  The  case 
was  practiced  tbrougbout  in  tbe  most  approved  style,  by  able  counsel,  and 
tbe  action  taken  was  for  tbe  definite  purpose  of  presenting  for  decision  this 
question  of  pure  law.  Was  tbe  judgment  in  tbis  case  void,  and  is  tbe  power 
of  tbe  courts  over  tbis  prosecution  ended f  Tbe  wbole  contention  for  appel- 
lant is  based  upon  tbis  proposition :  Tbe  jury  found  tbe  defendant  guilty  of 
manslaugbter.  Manslaugbter,  at  common  law,  was  a  recognliied  crime. 
By  tbe  Virginia  and  Kentucky  statutes  it  has  been  divided  into  tbe  statu- 
tory offense  of  voluntary  manslaugbter,  punisbable  by  confinement  in  the 
penitentiary  not  less  than  two  nor  more  than  twenty-one  years  (Kentucky 
Statutes,  section  1160),  and  involuntary  manslaugbter,  wbicb  remains  a 
common  law  offense,  for  which  no  punishment  has  been  prescribed  by  stat- 
ute, and  which  is,  therefore,  punisbable  only  by  fine  and  imprisonment  in 
tbe  county  jail.  There  no  longer  remains  any  such  offense  as  manslaughter 
under  the  laws  of  tbis  State.  There  is  no  statute  defining  or  punishing  such 
an  offense,  and  what  is  left  of  the  common  law  offense  known  by  that 
name  is  involuntary  manslaugbter.  Under  an  indictment  for  murder  a 
conviction  may  be  bad  of  murder,  voluntary  manslaughter,  or  involuntary 
manslaughter,  therefore,  wben  the  jury  found  tbe  defendant  guilty  of 
manslaughter  they  found  him  guilty  of  an  offense  which  did  not  exist, 
and,  by  their  finding,  acquitted  bim  of  the  offenses  included  in  tbe  charge 
in  the  indictment,  viz.,  murder,  voluntary  manslaugbter  and  involuntary 
manslaughter.  It  would  follow,  if  tbis  contention  is  sustained,  tbat  the 
court  erred  in  overruling  the  motion  for  discharge,  and  tbat  we  must  re- 
verse that  order. 

The  authority  chiefly  relied  on  is  Conner  v.  Commonwealth,  12  Busb,  714, 
where,  upon  an  indictment  for  murder,  conviction  was  had,  under  the  In- 
structions of  the  court,  for  the  offense  of  killing  by  willfully  striking,  etc., 
a  new  offense  created  by  statute,  being  the  offense  now  described  in  section 
1161,  Kentucky  Statutes.  It  was  held  tbat  under  sections  S62-S  of  the  Crim- 
inal Code  this  statutory  offense  was  not  a  degree  of  the  offense  of  homicide; 
that,  therefore,  under  indictment  for  murder  the  defendant  could  not  be 
found  guilty  of  tbis  offense,  and  tbat  a  conviction  of  the  statutory  offense 
under  an  indictment  for  murder  was  equivalent  to  an  acquittal  of  tbe  crime 
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ofmarderand  all  subsidiary  crimes  ioclDded  io  it,  and  the  ruurt  erred  in 
not  dlscbargiog  the  prisoner  od  bis  motiOD.  In  tLe  elaborate  opinioD  by 
Judge  Gofer  the  case  of  Terrell  t.  Commonwealth,  18  Bn»h.  258,  is  over- 
roled  upon  this  point,  and  the  contention  of  appellant  in  this  case  as  to  the 
degrees  of  morder  under  the  uommon  law  as  modified  by  the  Kentucky  Stat- 
utes is  fully  sustained. 

In  Buokner  v.  Commonwealth,  14  Bush,  601.  in  an  opinion  by  Judge 
Hioes,  the  deiirees  of  homicide,  vi/..,  murder,  voluntary  manslaughter  and 
involontary  manslaughter,  were  recognized,  and  the  case  reversed  for  fall- 
are  to  give  an  InstruotiDU  upon  involuntary  manslaughter,  which  omission 
was  held  to  be  prejudicial. 

So  in  Mitchell  v.  Commonwealth,  78  Ky..  219,  the  Judgment  was  affirmed 
(in  an  opinion  by  Judge  Hlnes),  though  an  instruction  as  to  involuntary 
manslaughter  bad  not  been  given,  the  court  holding  that  as  there  had 
already  been  an  instruction  ''as  to  the  law  of  voluntary  manslaughter,  in- 
tentional killing  without  malice,  and  as  the  jury  found  the  killing  to  have 
been  done  with  malice,  the  instruction  as  to  involuntary  manslaughter 
oould  not  have  been  of  any  service  to  appellant." 

In  Trimble  v.  Commonwealth,  78  Ky.,  176,  the  definition  of  involuntary 
maDRlaogbter  given  in  Conner  v.  Commonwealth  was  approved,  and  it  was 
heid  that,  where  the  facts  justified  it,  an  instruction  as  to  the  law  of  invol- 
nntary  manslaughter  was  proper  and  necessary.  The  court  in  that  case 
digtiDotly  held  that  involiintary  manslaughter  was  punishable  by  fine  or  im- 
pritonment  in  jail,  one  or  both,  at  the  discretion  of  the  jury,  referring  to 
MSS.  opinion  in  Cicero  Brown  v.  Commonwealth,  November  16,  1879. 

In  Bush  V.  Commonwealth,  78  Ky.,  368,  the  judgment  was  reversed  for 
the  failure  to  give  an  instruction  upon  involuntarjr  manslaughter. 

Io  Smith  V.  Commonwealth.  93  Ky..  818,  the  judgment  was  reversed,  the 
court,  in  an  opinion  by  Judge  Lewis,  holding:  ''There  ought  to  have  been 
^ifeo  an  instruction  on  the  subject  of  involuntary  manslaughter,  punishment 
for  which  is  fine  and  imprisonment." 

Id  Commonwealth  v.  Matthews,  89  Ky.,  287,  the  appeal  was  by  the  Com- 
monwealth, but  the  court,  through  Judge  Holt,  prescribed  the  instruction 
upon  involuntary  manslaughter,  which  should  be  given  where  the  evidence 
tended  to  show  an  accidental  killing  resulting  from  the  careless  handling 
of  a  gun. 

In  Wood  V.  Commonwealth,  9  Ky.  Law  Rep.,  872,  the  court,  through  Judge 
Holt,  held  that  the  circumstances  did  not  justify  the  giving  of  an  instruc- 
tion as  to  involuntary  manslaughter. 

The  oases  cited  seem  amply  to  sustain  the  proposlton  that,  under  our  law, 
the  common  law  ofienseof  manslauffbter  has  been  subdivided,  by  carving  out 
of  it  the  statutory  crime  of  voluntary  manslaughter,  and  leaving  Involun- 
taT7  manslaughter  to  be  dealt  with  as  at  the  common  law.  The  term 
"maDBlaughter"  has.  therefore,  become  a  generic  term,  covering  two  specific 
offenses,  or  degrees  of  homicide,  punishable,  the  one  under  the  statute,  by 

confloement  in  the  penitentiary,  and  the  other  under  the  common   law,   by 

fine  and  Imprisonment  in   jail.    The  common   law  learning  of  the  tezt- 

vriters  upon  the  offense  of  manslaughter  can  have  no  place  in  the  definition 

of  the  two  degrees  of  homicide  which  have  been  carved  out  of  manslaughter 
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by  the  effect  of  our  statute,  however  apt  suoh  learniufr  inay  have  been  under 
the  auoient  practice,  when  the  punishment  of  both  grades  was  a  matter- 
resting  in  the  discretion  of  the  judge. 

We  are  well  aware  that  there  are  opinions  by  this  court  in  which  this  dis- 
tinction seems  to  have  been  wholly  overlooked.  In  the  opinion  by  Jndge 
Williams,  in  Sparks  v.  Commonwealth,  8  Bush,  111,  the  court  affirmed  a 
judgment  of  guilty,  under  an  instruction  upon  "manslaughter,**  citing  1 
Russell  on  Crimes,  636,  which  correctly  gives  the  common  law  defini- 
tion of  manslaughter,  but  makes  no  distinction  between  tbe  voluntary  and 
involuntary  grades  thereof. 

So  in  Cbrystal  v.  Commonwealth,  9  Bush,  669,  the  offense  was  homicide, 
resulting  from  the  recklessly  careless  use  of  a  loaded  pistol,  and  the  opinion 
by  Chief  Justice  Hardin  sustained  an  instruction  on  '* manslaughter/* 
citing  2  Wharton's  Am.  Crlm.  Law,  section  1C04,  as  to  the  common  law 
definition. 

The  case  of  York  v.  Commonwealth,  82  Ky.,  860,  follows  the  eases  of 
Sparks  and  Chrystal,  the  court  seemingly  overlooking  the  Conner  case  and 
the  oases  in  78  Ky.,^,  then  recently  decided. 

The  case  of  Murphy  v.  Commonwealth,  15  Ky.  Law  Rep.,  816,  sheds  no- 
light  on  the  question  before  us.  The  instruction  given,  and  there  consid- 
ered, was  upon  the  subject  of  voluntary  manslaughter. 

There  are,  therefore,  three  cases  in  which  an  instruction  upon  man- 
slaughter, without  the  limiting  adjective,  was  sustained,  and  one  of  these 
three  was  decided  since  tbe  decision  in  the  Conner  case.  It  will  be  seen, 
however,  that  tbe  great  weight  of  authority  in  this  State  sustains  the  propo- 
sition that  the  giving  of  such  an  instruction  is  erroneous,  and  that  the 
three  cases  mentioned  must  be  regarded  as  practically  overruled. 

We  are  clearly  of  opinion  that  an  instruction  upon  involuntary  man- 
slaughter should  have  been  given  in  the  case  at  bar,  and  that  the  failure  to 
give  it  was  prejudicial  error.  This  question,  however,  Is  not  before  us,  ex- 
cept as  an  incident  to  the  question  raised  by  the  motion  to  discharge.  Thus 
far  we  concur  with  counsel's  contention.  But  does  it  follow  that  we  must 
reach  the  conclusion  which  was  reached  in  the  Conner  casef  There  the 
jury  found  the  accused  guilty  of  a  crime  which  was  not  a  degree  of  homi- 
cide, and  it  was  held  that  that  verdict,  under  an  indictment  for  murder, 
was  equivalent  to  a  verdict  of  acquittal  of  all  the  offenses  of  homicide.  In 
the  case  at  bar.  however,  the  jury  found  the  appellant  guilty  (under  an  erro- 
neous instruction)  of  manslaughter,  a  term  which  covers  two  degrees  of 
homicide,  and  fixed  his  punlshmbnt  at  the  statutory  penalty  for  the  higher 
grade.  It  was  as  If  tbe  jury  had  found  the  accused  guilty  of  murder  and 
voluntary  manslaughter,  and  fixed  his  punishment  at  death,  under  an  In- 
struction which  justified  such  a  finding.  However  erroneous  a  reoord 
might  be  which  disclosed  such  a  condition,  we  could  not  construe  such  a 
verdict  to  be  an  acquittal,  for  it  not  only  did  not  find  the  accused  not  guilty 
of  any  of  the  crimes  included  under  the  charge  of  murder,  but  In  fact  found 
him  guilty  of  two  of  them. 

The  Conner  case  is  one  in  which  the  court  carried  to  Its  logical  oonoluslon 
a  highly  technical  rule  of  law.  The  effect  of  Its  applloation  was,  apparent- 
ly,  to  defeat  the  endi  of  justice.    We  are  not  orltioising  that  opinion. 
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Teobnioal  rales  must  exist,  and  must  be  applied  in  oases  whloh  oome  liter- 
ally and  logically  witbiD  tbeir  scope.  What  we  decide  is,  that  they  will  not 
be  applied  to  oases  not  within  their  parview.  and  that  it  is  not  logical  to 
ooostrne  a  verdict  that  a  man  has  been  guilty  of  two  ofienses  into  a  verdict 
of  not  guilty  of  any  offense. 

There  are  numerous  oases  in  which  the  court  instructed  the  jury  erron- 
eously, either  as  to  constituent  elements  of  the  offense  or  as  to  the  punish- 
ment to  he  inflicted.  In  such  oases  this  court  has  granted  a  reversal.  It> 
has  awarded  the  defendant  a  new  trial,  but  it  has  not  disoharged  him  from, 
custody  as  acquit. 

Nor  does  the  case  before  us  come  within  the  rule  laid  down  by  Mr.  Gooley 
(Const.  Liin.,  336)  and  the  oase  of  £x  parte  Lange,  18  Wall.,  176,  as  to  judg- 
ments beyond  the  jurisdiction  of  the  court  rendering  them,  or  forbidden  by 
the  Constitution.  The  judgment  in  this  case  was  clearly  within  the  juris- 
diction of  the  court  upon  the  offense  charged  in  the  indictment. 

NoE  is  it  necessary  for  us  to  consider  whether  the  verdict  may  be  helped  or 
oored  by  intendment.  We  think  the  instruction  was  erroneous,  and  if  a 
reversal  had  been  sought  it  would  have  been  granted;  But  the  defendant  has 
carefoUy  precluded  himself  from  that  relief,  in  the  effort  to  obtain  total 
immDDity.    He  has  taken  his  choice. 

For  the  reasons  given  we  are  of  opinion  that  the  order  overruling  the 
notion  for  a  discharge  was  not  erroneous,  and  it  is  affirmed. 

Whole  court  sitting. 


KDWAKDS  V.  LOY. 
(Piled  June  14,  1902.) 
1.  Contested  election  for  sheriff— Appellant  was  a  candidate  for  sheriff  of 
Green  county  at  the  November  election,  1901,  and  his  name  was  placed  on 
tbe  ballot  under  the  picture  of  a  horsp.  Appellee  was  not  a  candidate  for 
said  office,  but  tbe  clerks  of  tbe  election  at  several  precincts  wrote  appellee's 
name  in  ink  in  tbe  space  on  the  ballot  under  tbe  office  of  sheriff  and  several 
hundred  voters  marked  these  ballots  in  the  usual  way  under  the  device,  but 
did  not  stamp  in  the  square  opposite>ppellant*s  name.  No  voter  requested 
tbe  clerk  to  write  appellee's  name  on  the  ballot.  The  election  officers  re- 
turned these  ballots  as  having  been  voted  for  appellee.  Tbe  returns  were 
canvassed  by  the  county  election  commissioners,  and  the  certificate  of  elec- 
tion was  issued  to  him  for  the  office  of  sheriff.  He  refused  to  accept  the 
ofQce,  or  to  qualify  as  sheriff.  Appellant  brought  this  action,  and  prays  that 
be  be  adjudged  the  office  of  sheriff.  Appellee  made  no  defense,  but  the 
oonrt  dismissed  bis  petition.  Held—That  the  court  erred  in  dismissing  the 
petition  as  he  is  entitled  to  the  office.  The  ballots  which  were  counted  for 
appellee  were  never  voted  for  him.  The  clerk  of  election  was  not  authorized 
to  write  his  name  upon  them.  As  appellee's  name  had  not  been  printed  on 
tbe  official  ballot  as  a  candidate  for  sheriff  the  voters  who  desired  to  vote  for 
bim  for  the  office  of  sheriff  were  authorized  to  write  his  name  in  the  blank 
Bpaoe  left  for  that  purpose  and  stamp  a  cross  in  the  square  opposite  his 
name,  and  when  he  had  done  so  and  deposited  the  ballot  in  the  ballot  box 
itoould  then  have  been  counted  for  him  as  authorized  by  section  1471,  Ken- 
taoky  Statutes. 

8.  Evidence— It  was  not  necssaary  that  any  proof  should  have  been  taken 
io  the  oase  as  oo  iaiae  vas  made  by  the  pleadlugs. 

vol.  24—35 
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&.  Costs— Appellee  belog  0DI7  a  nominal  party  to  theaotlon.  be  should  not 
"be  required  to  pay  any  costs.  Appellant  shonld  be  adjudged  to  pay  the  ooata 
t>f  the  aotlon. 

W.  H.  Sweeney  and  W.  N.  Foster  for  appellant. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  was  a  candidate  for  the  ofifloe  of  sherliT  of  Green  county  at 
the  November  election,  1001.  His  name  was  regularly  placed  upon  the 
official  ballot  for  that  office.  He  received  forty- two  votes.  The  appellee, 
Ben  F.  Loy,  was  not  a  candidate  for  the  office  of  sheriff,  and  his  name  was 
not  printed  upon  the  official  ballot  which  the  county  clerk  furnished  the 
officers  of  election  In  that  county  At  a  number  of  voting  precincts  clerks 
of  election,  before  handing  the  official  ballot  to  voters,  wrote  in  Ink  upon  It, 
in  A  blank  space  left  on  the  ballot,  the  name  of  the  appellee  for  the  office  of 
sheriff.  Several  hundred  voters  received  the  ballots  and  stamped  it  In  the 
device  over  the  column  containing  the  names  of  candidates  for  the  county 
offices,  In  which  the  name  of  Loy  was  written,  as  stated.  No  cross  was 
made  In  the  square  opposite  the  name  of  Loy,  which  had  been  written  by 
the  clerk  of  the  election.  No  voter  requested  the  clerk  to  write  Ley's  name 
on  his  ballot.  The  election  officers  returned  these  ballots  as  having  betn 
voted  for  Loy.  The  returns  were  canvassed  by  the  county  election  oommls- 
sloners,  and  the  certificate  of  election  was  issued  to  him  for  the  office  of 
sheriff.  *  He  refused  to  accept  the  certificate  or  to  qualify  as  sheriff.  This 
action  in  equity  was  Instituted  by  the  appellant  to  Impeach  the  election 
returns,  and  to  have  the  office  of  sheriff  adjudged  to  him.  We  have  statid 
substantially  the  facts  averred  In  the  petition..  No  answer  was  filed  in  the 
action,  and  no  defense  was  made.  The  plaintiff  did  not  take  any  testimony, 
presumably  because  there  was  no  issue  made  upon  the  avermenta  of  his 
petition.  The  case  was  submitted  to  the  court,  and  he  dismissed  the  peti- 
tion. The  reason  for  doing  so  does  not  appear.  The  ballots  which  were 
counted  for  Loy  were  not  voted  for  him.  The  clerk  of  election  was  not  au- 
thorized to  write  his  name  upon  them.  As  Ley's  name  had  not  been  printed 
on  the  official  ballot  as  a  candidate  for  sheriff,  the  voter  who  desired  to 
vote  for  him  for  the  office  of  sheriff  was  authorized  to  write  his  name  in 
tbe  blank  space  left  for  that  purpose  and  stamp  a  cross  In  the  square  op- 
posite his  name,  and  when  he  had  done  so,  and  deposited  the  ballot  In  the 
ballot  box,  it  could  then  have  been  counted  for  him.  (Section  1471,  Ken- 
tucky Statutes  )  The  voters  neither  wrote  the  name  of  Iioy  on  the  ballot 
nor  stamped  in  tbe  square  opposite  the  name  after  one  had  been  written. 
Such  ballots  were  not  voted  for  Loy,  and  should  not  have  been  counted  for 
him.  It  follows  from  this  conclusion  that  Loy  did  not  receive  any  votes  at 
that  election  for  the  office  of  sheriff.  The  election  officers  in  their  returns 
should  not  have  certified  any  votes  for  him.  While  Edwards  received  but 
a  few  votes,  still  they  were  the  only  ones  cast  for  any  one  at  that  election 
for  tlie  office  of  sheriff.  His  name  not  appearing  under  the  Democratic  cr 
Republican  device,  but  under  a  device  which  was  a  picture  of  a  horse,  bis 
candidacy  did  not  seem  to  appeal  to  the  members  of  either  of  the  dominant 
parties  for  much  support.  The  forty- two  votes  which  he  received  entitled 
him  to  the  office,  as  much  as  he  would  have  been  had  be  received  every  vote 
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«i8t  at  that  eleotioD.     The  cotirt  below  may  have  dismlsged  the  petition 
DpoD  the  idea  that  the  oontestant  did  not  take  evidence  to  support  the  aver- 
nwnts  of  his  petition.    Until  there  was  an  issue  made  by  a  denial  of  them. 
It  WM  unnecessary  for  him  to  take  any  evidence  to  support  them.    Section 
^of  Election  Laws  provides  for  filing  an  answer  in  nii  action  instituted  to 
ixmte6ttherig:lit  to  an  ofQco.     If  in  the  answer  the  oontostee  sets  np  grounds 
«fooD test  against  the  contestant,  the  reply  must  be  fih^d  thereto.     It  is  also 
provided  that  the  afflrmntivo  allegation  in  the  reply  shall  be  treated  as  con- 
troverted, and   no  subsequent  pleadings  allowed,  nnd   the  action  shall  pro- 
ceed as  an  equity  action.     It  is  contemplated  by  the  law  that  the  parties 
«hall  form  an  issue  upon  the  grounds  of  contest.     In   equity  cases  issues 
must  be  formed  by  the  pleadings,  and  if  the  essential  averments  are  not 
iWDtrovf rti d  they  stand  admitted.    While  the  public  is   interested  in  a  con- 
tested election,  it  is  in  fact  a  controversy  between  two  persons.    The  plain- 
tiff was  depriveu  of  the  right  to  be  returned  elected  to  the  oflfice  of  sherilT  by 
reason  of  the  abortive  attempt  of  the  electors  or  ofTlcers  of  the  election  to 
defeat  him.    He  was  deprived  of  his  certifloate  of   election  by  reason  of  the 
fact  that  the  election  officers  certified   that  Ijoy  had  received  a  certain  num- 
ber of  votes,  when,  as  a  matter  of  law,  he  had  not  received  any.     The  plain- 
tiff had  failed  to  obtain   the  office  by  reason  of  the   fact  that   the  appellee's 
name  had  been  improperly  ust^d  to  deprive  him  of  it.    Appellee  may  have 
iieen  onwillingly  or  unwittingly  placed  in  the  position  where  his  name  was 
nsed  to  deprive  appellant  of  a  right,  but  the  only  way  the  right  could  be  re- 
stored was  by  suing  him.    If   it  was  proper  to  sue  him,  as  we  think  it  was, 
(ben  the  issaes  should  be  formed  and  tried  as  in  other  cases  of  contested 
elections.    Wo  are  of  the  opinion  that  the  plaintiff  had  the  right  to  institute 
tbeaetlon  against  him. 
Appellee  was  simply  a  nominal  party  to  this  proceeding,  and  should  not 
e  adjudged   to  pay  any  oosts.    Appellant  should   be  adjudged   to  pay  all 
ostB.    (Section  889,  Kentucky  Statutes.) 

The  judgment  is  reversed,  with  direction  to  the  court  below  to  adjudge 
that  the  appellant  was  elected  sheriff  of  Green  county  at  the  November  eleo- 
tioD,  1901,  and   that  he  is  entitled  to  the  ofQoe  and  for  further  proceedings 
consistent  with  this  opinion. 
Whole  court  sitting. 
Chief  Justice  Gufly  and  Judge  Hobson  dissenting. 

Judge  Hobson  delivered  the  following  dissenting  opinion : 

Loy  deollned  to  aooept  the  oertifloate.  He  failed  to  qualify,  the  office 
heoame  vacant  and  he  had  no  interest  in  the  controversy.  He  was  only  a 
nominal  party  to  the  action,  and  his  failure  to  answer  the  petition  did  not 
relieve  the  plaintiff  of  the  necessity  of  taking  his  proof  as  provided  by  the 
atatote.  The  office  of  sheriff  is  a  mai^terof  public  concern,  and  the  mere 
failure  of  a  nominal  party,  who  had  no  interest  in  the  office,  should  not  be 
allowed  to  confer  the  office  on  onewhp  may  in  fact  have  no  right  to  it.  The 
^»rtifioatefl  of  the  officers  who  conducted  the  election  and  counted  and  can- 
vassed the  returns  show  appellant  was  not  elected.  These  official  certificates 
are  prima  facie  correct^  and  should  not  be  overthrown  by  the  unsustained 
allegations  of  the  plaintiff's  petition  whore  the  defendant  is  only  a  nominal 
perty  and  falls  to  answer  and  defend  a  case  In  which  be  Has  no  interest. 

Ii  tiMiefore,  dlteetit  from  the  opinion. 

Chief  Justice  Guffy  concurs  in  this  dissent. 
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GRAHAM  V.  GRAHAM. 
(Filed  June  14,  ig02~Not  to  be  reported.) 

1.  Contested  election  for  county  judge- Opening  and  closing  of  polls— EtI- 
denoe— Appellant  instituted  this  action  contesting  the  office  of  county  Jndg» 
in  Green  county,  fdr  which  appellee  had  been  given  n  certificate  of  election. 
Many  irregularities  in  the  election  are  urged  by  appellant,  but  the  court 
considers  only  a  few  of  them.  It  is  insisted  that  the  entire  vote  In  the 
Upper  Brush  precinct  should  be  thrown  out  because  the  polls  were  not 
opened  at  6  o'clock  and  were  closed  before  4  o'clock.  Held— That  this  was 
a  violation  of  the  law,  which  is  mandatory  in  this  particular,  but  the  vote 
will  not  be  thrown  out  as  no  competent  proof  Fhows  that  appellant  was 
prejudiced  thereby.  The  proof  does  not  show  that  any  one  who  desired  to 
vote  was  prevented  from  voting  by  reason  of  the  polls  being  opened  later 
than  6  o'clock  or  closed  before  4  o'clock.  The  deposition  of  one  witness 
tends  to  show  that  he  was  prevented  from  voting  by  the  irregular  opening 
or  closing  of  the  polls,  but  his  deposition  was  taken  In  rebuttal  after  the 
time  for  taking  in  chief  had  passed,  when  it  should  have  been  taken  in 
chief. 

9.  Opening  ballot  box  before  close  of  polls— The  proof  shows  that  the  open- 
ing in  the  ballot  box  at  one  precinct  became  obstructed  so  that  ballots  could 
not  be  parsed  through  It.  The  election  officers  opened  the  box,  removed  the 
obstruction  and  continued  to  place  ballots  in  it.  Appellant  inslFts  that  as 
the  proof  does  not  show  that  they  looked  it  again,  that  it  was  not  lookfd. 
Held— That  It  will  be  presumed  that  the  officers  of  election  performed  their 
duty  and  relocked  \he  box. 

8.  Certifying  unused  ballots— The  vote  in  one  precinct  should  not  be  re- 
jected because  the  election  officers  failed  to  certify  the  number  of  unused  bal- 
lots. The  evidence  shows  that  no  ballots  were  counted  for  either  party  that 
were  not  actually  cast.  Such  as  were  not  used  were  destroyed.  The  purpose 
of  the  law  which  requires  the  unuf^ed  ballots  to  be  destroyed  is  to  prevent  any 
improper  use  of  them  after  the  polls  are  closed.  The  main  requirement  of 
the  law  was  accomplished  in  their  destruction. 

4.  Distinguishing  mark— The  writing  by  clerks  of  the  name  of  a  man  on 
ballots  for  the  office  of  sheriff,  who  was  no  candidate,  and  where  no  mark 
was  made  in  the  square  opposite  the  name,  did  not  constitute  a  distinguish- 
ing mark  on  the  ballots. 

6.  Marking  ballots  wich  pencil  and  butt  end  of  stencil— Ballots  marked 
with  a  pencil  or  the  butt  end  of  a  stencil  should  not  be  rejected.  After  a 
careful  count  of  the  votes  questioned  for  slight  irregularities,  a  majority  fcr 
appellee  remains. 

W.  H.  Sweeney,  John  W.  Lewis  and  D.  T.  Towles  for  appellant. 

Jeff  Henry  and  J.  D.  Wilson  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  parties  to  this  appeal  were  opposing  candidates  for  the  office  of  oounty 
Judge  at  the  last  November  election.  The  election  returns  gave  appellee  a 
majority,  and  a  certificate  of  election  was  duly  issued  to  him.  The  appellant^ 
Instituted  this  action  against  appellee  to  impeach  the  returns  and  have  the 
office  adjudged  to  him.  We  will  not  attempt  to  refer  to  every  question  sug- 
gested, nor  give  our  opinion  as  to  the  validity  or  invalidity  of  eaoh  ballot* 
(bat  is  questioned,  but  will  disouss  briefly  suoh  questions  raised,  as  we  deenk 
important.  ..    
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•  At  Upper  Brush  voting  preolnot  it  is  claimed  that  the  entire  poll  shoald 
te  rejected  becaate  of  alleged  irregDlaritles  in  ooDdaotlng  the  election.  It 
ts  claimed,  firsts  that  the  polls  were  opened  almost  an  hour  later  and  closed 
aboQt  a  balf  an  hour  earlier,  than  is  provided  by  the  law;  second,  that  the 
ballot  box  was  unlocked  durlnft  the  progress  of  the  election,  and  that  there 
is  no  evidence  that  the  officers  of  the  election  did  relock  it  before  putting 
ballots  in  it;  third,  the  officers  of  the  election  failed  to  certify  the  number 
^f  unused  ballots.  There  is  some  testimony  tending  to  show  that  the  polls 
were  not  opened  promptly  at  6  o'clock,  a.  m.,  and  were  closed  a  few  minutes 
before  4  p.  m.  The  law  which  requires  the  polls  to  be  opened  at  the  hour 
stated  is  mandatory,  as  held  by  this  court  in  the  case  of  Banks  v.  Sergent, 
'SO  Ey.  Law  Rep.,  1087.  However,  it  was  recognized  in  that  case  that  unless 
one  was  prejudioed  by  it  he  could  not  complain  of  its  disregard  by  the  eleo- 
ticn  officers.  In  the  case  at  bar  it  does  not  appear  that  any  one  offered  to  vote 
•during  the  hour  for  conducting  the  election,  and  his  ballot  was  improperly 
rejected,  nor  did  any  one  appear  and  offer  to  vote  after  the  polls  closed. 
There  is  some  testimony  tending  to  show  that  two  persons  appeared  on  the 
grounds  after  the  polls  were  closed,  but  there  is  no  competent  evidence  to 
show  for  whom  they  would  have  voted.  One  of  them  was  a  man  by  the 
name  of  Skaggs,  and  his  deposition  was  taken  in  rebuttal  when  his  testi- 
mony could  only  have  been  introduced  in  chief.  The  time  provided  by  law 
tor  taking  deposition  in  chief  had  expired. 

The  uncontradicted  testimony  is  that  the  opening  in  the  ballot  box, 
through  which  liallots  were  to  be  deposited,  became  so  clogged  that  ballots 
•could  not  pass  through  it;  the  election  officers  then  unlocked  it' and  re> 
moved  the  obstruction  and  continued  to  place  ballots  in  it.  No  one  testified 
4bat  it  was  relocked.  It  is,  therefore,  argued  for  the  appellant  that  it  re- 
mained unlocked.  The  presumption  should  be  indulged  that  the  officers 
did  their  duty,  hence  relocked  the  box.  It  is  true  the  officers  did  not  certify 
tbe  number  of  unused  ballots.  The  evidence  shows  that  no  ballots  were 
counted  for  either  party  that  were  not  actually  cast.  Such  as  were  not  used 
were  destroyed,  therefore,  could  not  have  been  used  in  substitution  for  ballot 
which  had  been  aotoally  cast.  The  purpose  of  the  law  which  requires  the 
uoi^^  ballots  to  he  destroyed  is  to  prevent  any  improper  use  of  them  after 
4be  polls  are  closed.  The  main  requirement  of  tbe  law  was  accomplished  in 
tbetr  destruction.  We  can  not  for  a  moment  believe  that  several  hundred 
^voters  should  be  disfranchised  because  a  statement  was  not  made  by  the 
-officers  in  their  returns  as  to  the  number  of  unused  ballots.  This  court  in 
■Hardin  v.  Cress,  ante,  618,  during  the  present  term,  held  that  the  poll  of  a 
precinct  should  not  be  rejected  because  the  ballots  were  destroyed ;  the  law 
•required  that  those  voted  should  be  preserved. 

It  appears  from  the  testimony  that  there  was  such  opposition  to  the  elec- 
tion of  a  sheriff  that  neither  of  the  dominant  parties  would  hasard  a  nom- 
ination for  that  office  for  fear  that  it  would  bring  to  it  defeat.  G.  A. 
Mwardft  presented  the  requisite  petition  to  the  county  clerk,  and  asked  to 
hsf%  bis  name  placed  upon  the  ballot  as  a  candidate  for  sheriff  under  the 
^device,  ftr  plckire  of  a  horse,  which  was  accordingly  done.  Some  persons 
who  were  opposed  to  .  the  election  of  a  sheriff  began  to  devise  a  plan  by 
^hioh  some^bpe's  name  could  be  placed  upon  the  ballots  for  the  office  of 


560  GRAHAM  V.  aBAHAX« 

sheriff,  and  who,  if  elected,  would  deoline  to  aooept  the  offloe.    At  Ijower 
Bruah  preciDot  it  was  agreed  that  the  olerk  of  election  should  write  the  namo- 
of  B.  F.  Loy  iD  the  blank  space  left  for  the  voters  to  place  the  names  of  any 
one  for  whom  they  desired  to  vote  for  thcolBce  of  sheriff.   -The  space   In 
which  Loy's  name  was  written  was  in  the  column   containing  the  nanaea  of 
candidates  under  the  Democratic  device.    These  names  were  written  with- 
out the  oath  or  request  of  any  of  the  electors  to  whom  the  officers  of  election 
delivered  them.    The  electors  placed  a  +  in  the  circle  under  the  Democrat !;> 
device  on  lOi  ballots  containing  the  name  of  Loy,  which  had  been  written 
by  the  clerk.    These  ballots  were  counted  for  the  appellee  as  well  as  for 
Loy.    It  is  urged  that  they  should  be  rejected  because  the  olerk  of   the  elec- 
tion bad  no  authority  in  law  to  write  the  name  of  Loy  on  the  ballots;  and 
that  those  who  voted  them  did  not  place  the  +  in  the  square  opposite  hia> 
name.    The  clerk  had  no  authority  to  write  the  name  of  Loy  on  the  ballots. 
Had  an  elector  desired  to  vote  for  him,  he  could   have  written  his  name  in 
the  blank  space  left  for  that  purpose,  made  a  +  in  the  square  opposite  the- 
name  thus  written,  and  it  would  have  been  a  vote  for  Loy,  as  authorized  by 
seoMon  1471,  Kentucky  Statutes.    It  was  simply  an  abortive  attempt  of  the 
electors  to  vote  for  Loy.     The  ballots  could   not  be  counted  for  him.     (Ed- 
wards V.  Loy,  ante,  645,  opinion  this  day  delivered. )    It  is  Insisted  that  the 
writing  of  Loy's  name  upon  the  ballots  were  such  distinguishing  marks  aa 
rendered  it  necessary  to  reject  them.    Under  section  1669,  Kentucky  Statutes^ 
the  elector  who  places  distinguishing  marks  upon  his  ballot  makes  himself 
liable  to  a  severe  penalty.    If  another  Induces  him  to  do  so,  he  subjects  him- 
self to  a  severer  penalty.    A  ballot  bearing  such  a  distinguishing  mark  should 
b3  excluded  from  a  count.    In  our  opinion  the  placing  of  Loy's  name  upon  the 
ballots  did  not  constitute  a  distinguishing  mark.    His  name  was  not  placed 
upon  them  for  that  purpose.    When  the  voter  handed  the  ballot  to  tb^  judge 
of  election,  neither  he  nor  any  one  who  might  thereafter  see  the  ballot  could 
tell  who  voted  it.    The  writing;  of  Loy's  name  upon   the  ballots  did   not 
enable  any  one  to  know  who  voted  them  any  more  than   such  one   would 
have  known  had   the  name  been  printed  there  before  the  county  clerk  dis- 
tributed    them.     Counsel     cites    Rollins   v.    McKlnoey.    57  &.     W.    Rep., 
1027,  to   show   that  those  ballots  should  not  be  counted.    The  opinion   is 
that  of  the  Supreme   Court  of    Missouri,    construing   statutes    somewhat 
similar  to  those  of  this  State.     The  (*ase  has  no  application  to  the  question 
bore  under  consideration.     In  that  case  it  was  a  contest  between  one  whose 
name  was  regularly  on  the  ofllcia]  ballot  for  constoble  aiid  a  party  whose 
name,  had  been  written   by  the  judges  of  the  election   in   the  blank'  space 
under  the  title  of  the  ofRoe  for  which  he  was  a  candidate.'    The  court  simply 
held  that  the   ballots  could  not  be  counted  for  the  party  Wlhose  name  had 
been  written  thereon  by  the  judges  of  election.    In  the  case  of  Edwards  v. 
Loy  the  opinion  of  this  court  is  to  the  same  effect. 

There  were  a  small  number  of  ballots  in  dispute,  because  some  of  the 
crosses  were  made  with  peoclls;  others  were  marked  with  the  butt  end  of 
the  stencil;  and  others  were  stamped  in  such  a  way  that  it  is^ claimed  they 
did  not  show  that  they  were  voted  for  contestee.  Of  this  small  number  of 
ballots  it  is  claimed  that  some  of  them  should  not  be  counted  by  reason  of 
■ome  technical  irregularities.    Under  Houston,  County  Judge,  &o.  v.  Steele, 


KBIMli  y.  HELMBOLD.  661 

ITKy.  Law  Hep.,  1149,  the  ballots  on  which  the  orosaes  were  made  with  a 
peoell,  and  those  where  the  crosses  were  binrred,  etc.,  were  properly 
eoQDfeed.  Without  going  Into  details  as  to  the  objections  to  the  other  bal- 
lots, we  oan  fay  that  we  haTe  examined  all  the  disputed  ballots,  and  it  is 
raffloientto  say  that  we  have  so  counted  them  that  the  contestee  is  left 
with  a  majority  of  all  the  legal  votes  cast  at  that  election. 

The  jadgment  is  afflrmed. 

Whole  court  sitting. 


ERIMM  V.  HELMBOLD. 
(Filed  Jane  14,  190d.) 

Elections -Appeals— Time  of  filing  record— Appellee  instituted  this  action, 
eklmiog  that  he  was  elected  to  the  office  of  alderman  of  Newport  instead  of 
appellant  Krimm.  Judgment  was  rendered  in  favor  of  appellee,  and  appel- 
laol  executed  bond  and  supersedeas,  and  attempted  to  appeal  the  case  to  the 
Court  of  Appeals,  but  did  not  file  his  record  within  thirty  days  from  the 
rendition  o(  the  judgment.  Appellee  moves  to  dismiss  the  appeal,  alleging 
as  a  ground  therefor  that  the  act  of  1()00,  prescribing  that  tbn  record  should 
bd  filed  within  thirty  days  from  the  rendition  of  the  judgment,  was  manda- 
torj.  Heid— That  said  provision  of  the  statute  is  mandatory,  and  unless  the 
record  la  filed  within  thirty  days  the  Court  of  Appeals  has  no  jurisdiction  of 
kbe  appeal,  and  same  should  be  dismissed. 

S.  E.  Anderson  and  H.  M.  Benton  for  appellant. 

C.  J.  &  W.  W.  Helm  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Quffy. 

Thia  appeal  is  prosecuted  from  a  judgment  of  the  Campbell  Circuit  Court, 
In  suit  of  August  Helm  bold  v.  Wm.  F.  Krimm,  it  being  brought  by  the  ap- 
pellee against  appellant,  seeking  a  judgment  declaring  that  he  was  elected 
to  the  office  of  alderman  of  the  city  of  Newport  instead  of  the  appellant, 
Krimm.  Judgment  was  rendered  in  favor  of  appellee,  and  the  appeal  granted 
to  this  court  on  the  16tb  day  of  April,  1902.  Un  May  27,  1902^,  the  appellant 
filed  the  record  in  the  case  and  obtained  an  appeal  from  the  clerk  of  this 
court,  or  at  least  attempted  to  do  so,  executed  bond  and  supersedeas  and 
caused  summous  to  issue  On  the  4th  of  June  thereafter  the  appellee  entered 
a  motion  to  dismiss  the  appeal,  to  which  appellant  objected.  The  motion 
wag  submitted  and  briefed  by  counsel  for  each  party. 

It  is  the  contention  of  appellant  that  he  bad  the  ri^ht  to  file  the  record 
with  the  clerk  of  this  court  and  obtain  an  appeal  after  the  expiration  of 
thirty  days  from  the  rendition  of  the  judgment,  and  seeks  to  have  the  same 
principle  applied  to  this  case  as  applies  to  appeals  in  other  cases  which  have 
been  granted  by  the  court  below,  but  not  perfected  by  filing  the  record  in 
thia  court  within  the  time  specified,  and  contends  that  be  may,  within  the 
time  allowed  for  appeals,  file  same  with  the  clerk  and  obtain  an  appeal  as  in 
other  cases.  The  contention  of  appellee  is  that  the  record  must  be  filed  within 
thirty  days  from  the  rendition  of  the  judgment,  and  that  appeals  in  such 
cases  aa  the  one  at  bar  are  governed  by  the  act  of  the  legislature  passed  in 
IWO,  and  to  be  found  in  "acts  of  the  special  session  of  the  legislature  which 
was  convened  the  38th  of  August,  1900." 
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It  will  be  seen  from  an  examination  of  that  act  that  various  proTlslons 
were  made  requiring  and  providing  for  a  prompt  and  speedy  determioation 
of  election  contests,  and  afcer  a  judgment  the  act  also  provides  for  the  man- 
ner and  time  of  taking  appeals  to  this  court.  So  much  of  the  aot  as  we 
deem  pertinent  to  this  motion  reads  as  follows:  * 'Either  party  may  appeal 
from  the  judgment  of  the  circuit  court  to  the  Court  of  Appeals  by  giving 
bond  to  the  clerk  of  the  circuit  court,  with  good  surety,  conditioned  for  the 
payment  of  all  costs  and  damages  the  other  party  may  sustain  by  reason  of 
the  appeal,  and  by  filing  the  record  in  the  clerk's  oCBce  of  the  Court  of  Ap- 
peals within  thirty  days  after  final  judgment  in  the  circuit  court.  And  in 
the  Court  of  Appeals  the  case  shall  be  heard  and  determined  as  speedily  as 
possible,  and  shall  have  precedence  over  all  other  cases." 

It  is  not  pretended  that  the  record  in  this  case  was  filed  within  thirty  days 
from  the  rendition  of  the  judgment.  It  seems  to  us  that  the  act  in  qneatlon 
Is  mandatory,  and  that  unless  the  appellant  complies  with  the  statute  he 
can  not  prosecute  an  appeal  from  the  judgment  of  the  circuit  court.  It 
seems  to  us  that  the  transcript  must  be  filed  within  the  time  prescribed  by 
law  in  order  to  confer  jurisdiction  upon  this  court  to  hear  and  dPtermine 
the  matter.  We  have  examined  with  care  the  brief  of  appellant,  bat  deem 
it  unnecessary  to  discuss  the  authorities  cited,  as,  in  our  opinion,  they  have 
no  application  to  the  question  under  consideration.  It  results  from  the 
foregoing  that  the  motion  to  dismiss  the  appeal  must  be  sustained. 

Appeal  is  accordingly  dismissed. 

Whole  court  sitting. 


GORDON  V.  COMMONWEALTH. 

(Filed  June  14,  ig02~Not  to  be  reported.) 

Criminal  law— Malicious  shooting— Instructions—Appellant  was  convicted 
of  the  offense  of  maliciously  shooting  and  wounding  M.,  and  sentenced  tc 
confinement  in  the  penitentiary  for  one  year.  He  coodplains  that  the  court 
failed  to  give  an  instruction  as  to  shooting  in  sudden  beat  and  passion :  also 
of  failure  to  give  an  instruction  as  to  self-defense.  Held— That  tbe  proof 
shows  that  the  difficulty  arose  suddenly  in  a  bar  room,  and  there  was  no  evi- 
dence to  show  malice,  therefore,  an  instruction  authorising  the  jury  to  find 
defendant  guilty  of  shooting  in  sudden  heat  and  passion  should  have  been 
given  in  addition  to  instructions  authorizing  a  conviction  for  malicious 
shooting  and  wounding.  An  instruction  authorising  an  acquittal  on  the 
ground  of  self-defense  should  have  been  given. 

E.  E.  McKay  for  appellant. 

C.  J.  Pratt  and  McEensie  Todd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  division. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant,  Jesse  Gordon,  was  convicted  by  a  Jury  and  aentenoed  to 
confinement  to  tbe  penitentiary  for  one  year  on  the  charge  of  having  ma- 
liciously shot  and  wounded  Richard  Murphy.  Tbe  testimony  for  tbe  Com- 
monwealth  is  to  the  effect  that  the  accused  became  Involved  \n  a  fight  with 
a  number  of  other  parties  in  Frank  Kernan's  saloon.  In  whlfhiheiknoeked 
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down  a  boy,  and  a  few  miDutes  afterwards  drew  a  pistol  upon  a  negro  raan. 
wbo  was  armed  with  ao  az  handle.  Whereupon  the  prosecuting  witness, 
Richard  Murphy,  told  him  to  put  up  his  pistol.  The  accused  then  presented 
his  pistol  at  the  breast  of  Murphy;  Murhpy  knocked  the  pistol  down  with 
bis  hand  just  as  It  was  fired,  the  ball  going  through  his  foot.  The  testimony 
for  the  defendant  was  to  the  effect  that  there  was  a  general  fight  in  the 
nlooD;  and  that  a  negro  man  attacked  defendant  with  an  az  handle;  that 
defendant  drew  his  pistol  and  Murphy  interfered  and  undertook  to  disarm 
the  accused,  grasping  his  hand,  and  in  the  scuffle  for  the  possession  of  the 
pistol  it  was  accidentally  discharged,  inflicting  the  wound  complained  of ; 
that  the  shooting  of  Murphy  was  accidental ,  and  that  there  had  been  pre- 
TioQsto  that  time  no  bad  blood  between  them. 

The  following  instructions  were  given  to  the  Jury:  *'The  jury  are  in- 
strncted  that  if  they  believe  from  all  the  evidence  in  this  case,  to  the  ezclu- 
«ioo  of  every  reasonable  doubt,  that  in  this  county,and  before  the  finding  of 
this  indictment,  the  accused,  Jesse  Qordon,  did,  with  a  pistol,  loaded  with 
leaden  bullet  or  other  hard  and  combustible  substances,  unlawfully,  will- 
fally  and  feloniously  shoot  at  and  wound  Richard  Murphy  in  the  foot,  with 
the  inalioious  and  felonious  intent  then  and  there  to  kill  him,  and  from 
which  shooting  and  wotinding  death  did  not  ensue,  then  the  Jury  should 
And  the  accused  guilty  as  charged  in  the  indictment,  and  fiz  his  punish- 
ment at  confinement  in  the  penitentiary  for  not  less  than  one  year  nor  more 
than  five  years,  in  their  discretion. 

"dd.  If  the  jury  believe  from  all  the  evidence  in  the  case  that  the  shooting 
cf  Richard  Murphy  by  Jesse  Gordon,  if  he  was  so  shot,  was  done  by  aooi- 
deot  and  misadventure  on  the  part  of  said  Jesse  Gordon,  the  Jury  should 
flod  the  accused  not  guilty. 

"8d.  The  law  presumes  the  innocence  of  the  accused,  and  it  is  the  duty  of 
the  Jury  to,  if  they  can  reasonably  do  so,  reconcile  and  harmonize  all  of  the 
facts  and  circumstances  of  the  case  with  that  presumption,  and  if,  upon  the 
whole  case,  the  Jury  entertain  a  reasonable  doubt  of  the  guilt  of  the  accused, 
or  of  any  material  fact  necessary  to  constitute  his  guilt  of  the  offense  charged 
in  the  Indictment,  they  should  give  him  the  benefit  of  that  doubt,  and  find 
him  not  guilty." 

There  was  no  evidence  of  previous  bad  blood  between  Murphy  and  the 
accused.  In  fact  all  tbe  testimony  conduces  to  show  that  a  brawl  suddenly 
broke  out  among  the  parties  in  the  saloon  without  any  evidence  of  malice, 
and  that  in  the  fight  appellant  was  attacked  by  a  negro  with  an  az  handle, 
and  that  when  he  drew  his  pistol  Murphy  attempted  to  disarm  him.  Under 
these  oiroamstanoes,  we  are  of  the  opinion  that  the  trial  court  should  not 
only  have  instructed  the  Jury  upon  the  theory  that  the  shooting  was  in  sud- 
den heat  and  passion,  and  without  previous  malice,  but  also  upon  the  theory 
of  self-defense,  in  addition  to  the  Instructions  actually  given. 

For  reasons  indioated  the  Judgment  is  reversed  and  cause  remanded  for 
«  new  trial  consistent  with  this  opinion. 


> 
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DENNY,  &o.  V.  BOSWORTH.  SHERIFF,  &o. 
(Filed  June  14.  1909.) 

Mandamus—MlsooDdnot  of  election  oommissioners-' Appellant  Dennj, 
Repnblioan  election  commissioner  of  Fayette  county,  and  others,  who  were 
candidates  on  the  Republican  ticket  for  county  offices  at  the  NoTeuaber  elec- 
tion, 1901,  filed  their  petition  against  appellees  as  election  commissloDera  of 
Fayette  county,  in  which  they  allege  that  the  election  oomnitBsloD  ap- 
pointed election  officers  as  required  by  law,  completing  their  selection  oi» 
the  SOth  day  of  September,  1901,  and  that  the  officers  so  selected  in  preclnot* 
in  the  city  of  Lexington  held  the  registration  required  in  the  month  of  Oc- 
tober, but  that  on  the  30ch  day  of  October,  1901,  the  appellees,  two  of  said 
commissioners,  m^t  and,  without  the  knowledge  or  consent  of  Denny,  the 
other  commissioner,  made  an  order  removing  all  the  election  ofBoera 
theretofore  appointed,  and  appointed  new  election  officers  for  the  entire 
county;  that  the  order  of  removiU  was  made  contrary  to  law,  as  no  reasona 
in  writing  were  assigned  for  making  the  removal,  and  that  the  ofDcera 
selected  in  their  stead  were  all  members  of  the  Democratic  party,  and  were 
not  selected  from  a  list  recommended  by  the  Republican  committee.  A 
mandatory  injunction  was  prayed  for,  compelling  the  commissioners  to  re- 
scind the  order  removing  the  election  officers  and  reappointing  them.  A 
demurrer  was  sustained  to  the  petition  nnd  the  petition  dismissed,  from 
which  this  appeal  is  prosecuted.  Held— That  the  court  erred  in  dismissing^ 
the  petition,  as  the  facts  alleged  constituted  a  gross  violation  of  both  the 
letter  and  spirit  of  the  election  law,  and  appellants,  under  section  477,  Civil 
Code  of  Practice,  are  entitled  to  a  mandatory  injunction,  giving  them  the 
relief  prayed  for. 

Falconer  &  Falconer,  J.  D.  &  G.  R.  Hunt  and  R.  A.  Thornton  for  ap- 
pellants. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Burnam. 

This  is  an  appoal  from  a  judgment  of  the  Fayette  Circuit  Court  sustain- 
ing a  general  demurrer  to  the  petition  filed  in  that  court  by  oppellanta 
against  the  appellees,  which  contained  the  following  averments: 

''It  is  alleged  chat  the  appellant,  George  Denny,  is  a  citizen  and  elector  of 
the  city  of  Lexington  and  one  of  the  commissioners  of  the  county  board  of 
election  commissioners;  that  appellant,  Stanley  Milward,  is  a  citizen  and 
elector  of  the  ciry  of  Lexington,  and  candidate  fur  the  office  of  Rheriff  of 
Fayette  county;  that  appellant,  S.  H.  Crosthwait,  is  a  citizen  and  elector 
of  the  city  of  Lexington  and  candidate  for  the  office  of  assessor  for  Fayette 
county;  that  appellant,  J.  Morgan  Gentry,  is  a  citizen  and  elector  of  the 
city  of  Lexington,  and  cjindidate  for  the  otllce  of  jailer  of  Fayette  county; 
all  to  be  voted  for  at  the  election  to  be  held  on  the  5th  day  of  November,  1901; 
that  said  Stanley  Milw.ird,  S.  H.  Crosthwait  and  J.  Morgan  Gentry  were 
duly  nominated  for  tbe  respective  offices  ac  the  convention  of  the  Republican 
party  held  for  that  pnrpos«;  that  their  nominations  were  duly  certified,  as 
required  by  law,  to  the  appellee,  Claude  Chinn,  clerk  of  tbe  Fayette  County 
Court;  that  said  certificate  of  nomination  was  duly  accepted  by  said  clerk 
as  sufficient,  and  duly  recorded  in  his  office;  that  the  names  of  said  appel- 
lants were  placed  upon  the  official  ballot  under  the  device  of  the  log  cabin, 
the  emblem  of  the  Republican  party,  and  that  their  names  are  now  printed 
upon  said  official  ballot;  that  the  board  of  election  commissioners  of  Fay- 
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etto  ooonty  Isoomposed  of  appellant,  George  Denny,  and  the  appellees,  H. 
M.  Bosworth.  sheriff,  and  G.  W.  Miller;  that  on  the  90th  day  of  September, 
1901,  said  boanl  of  eleotion  oommissioners  met  and  appointed,  as  required; 
by  law,  from  the  list  of  eight  names  designated  in  writing  by  the  county 
exeootiYH  eommittees  of  the  Repnblioan  and  Demooratio  parties,  ofDoers  o^ 
eleotion  in  each  precinct  of  Fayette  county  to  act  for  one  year,  and  until: 
their  saooessors  should  be  appointed  and  qualified;  that  subsequently,  on 
tbeaotbdayof  September.  1001,  said  board  of  eleotion  oommissioners  met; 
and  filed  certain  Taoanoies,  whiob,  in  the  meantime, had  occurred  in  the  eleo- 
tioDoffloers  theretofore  appointed;  that  all  of  said  officers  appointed  by  said 
board  at  their  meeting,  held  September  90  and  80,  were,  and  are,  duly  qualified^ 
aooepted  the  office  of  election  to  which  they  were  respectively  appointed,  and 
Mted  as  the  officers  of  election  at  the  registration  held  the  first  Tuesday  in 
October,  1901;  that  on  the  80th  day  of  October,  1901,  the  defendants,  H.  M. 
Boswortb  and  G.  W.  Miller,  over  the  objection  and  protest  of  the  plaintiff, 
Denny,  removed  all  the  eleotion  officers  previously  appointed  and  appointed, 
otbera  io  their  stead,  and  that  the  persons  whom  the  defendants,  Buswortb 
and  Miller,  appointed  were  not  on  the  list  of  names  furnished  to  the  board 
liy  the  county  committees  of  the  two  political  parties,  and  none  of  the  officers 
Boeabstituted  were  members  of  the  Republican  party,  but  were  all  membera. 
of  the  Democratic  party." 

Tbe  names  of  the  various  voting  preoinots  for  which  said  offioers 
had  been  appointed  and  their  political  affiliations  are  fully  set  outk 
io  tbe  petition  of  appellants;  that  this  pretended  order  removing  tho  regu- 
larly appointed  eleotion  officers  for  Fayette  county  was,  without  their 
knowledge  and  consent,  and  without  cause  as  to  any  of  them,  except  to  ob- 
%\\n  an  unfair  advantage  for  tbe  candidates  of  the  Demooratio  party,  to 
which  appellees  belonged.  Appellants  also  make  tbe  usual  averments  neces- 
sary for  an  injunction  and  ask  that  a  mandatory  injunction  issue,  restraining 
tbe  pretended  officers  appointed  by  appellees  from  attempting  the  conduct 
and  election,  and  also  for  a  mandatory  injunction  against  appellee  Boswortb 
and  Miller,  commissioners  of  the  Fayette  County  Board  of  Election  Com* 
mlsaioners,  compelHog  them  to  meet  with  appellant  Denny  at  such  time  as 
the  coort  may  designate,  and  set  aside  and  annul  all  said  order  made  by  said 
board  on  the  30tb  of  October,  1901,  as  attempted  to  remove  the  election 
ofBoara,  who  had  been  previously  appointed,  and  also  to  require  them  to 
make  all  taeoasaary  and  proper  orders  for  the  reinstatement  of  the  election 
oflScers  arbitrarily  removed  by  them  on  the  KOth  day  of  October,  1901. 

Section  8  of  chapter  5  of  an  act  approved  on  tbe  24th  of  October,  1900,  to. 
smeod  article  Id  of  the  eleotion  law  approved  ou  the  30th  of  June,  1892,  pro- 
vides: "Bald  county  board  shall,  annually,  not  later  than  September  the 
30;b,  appoint  for  each  election  precinct  in  tbe  county  two  judges,  one  clerk, 
wd  one  sheriff  of  election,  to  act  as  such  in  their  precincts,  all  of  whom 
shall  be  discreet  qualified  voters  of  the  precinct  for  which  they  are  appointed* 
*Bd  shall  hold  their  offices  for  one  year,  and  until  their  successors  are  ap« 
pointed  and  qualified.  The  county  executive  committees  of  the  two  political 
parties  having  representation  on  the  State  board  and  county  boards  of 
election  commissioners  may,  annually,  or  before  the  16th  of  Sept  ember, 
<^lgnate  in  writing  for  each  precinct  a  list  of  not  less  than  eight  names  to^ 
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the  couDty  board  of  eleoMoD  oommiBeioDerfl :  Provided,  If  Id  any  preoinot 
there  be  not  as  many  as  eight  electors  possessing  the  qualifications  of  an 
election  officer  belonging  to  the  political  party  filing  said  list  of  names,  then 
a  less  number  may  be  designated.  And  from  these  names,  if  any  are  so 
^designated,  the  officers  of  election  shall  be  selected  from  said  lists  as  follows : 
~One  judge  at  each  voting  place  shall  lie  selected  from  each  of  said  lists,  and 
In  like  manner  the  sheriff  shall  be  chosen  from  one  of  said  lists,  and  the 
^lerk  from  the  other.  If  no  lists  are  submitted,  to  the  said  county  board, 
then  the  officers  of  eiection  shall  be  so  selected  and  appointed  as  that  one  of 
*the  judges  at  each  place  of  voting  shall  be  of  one  political  party  and  the 
other  judge  of  a  different  political  party,  and  there  shall  be  a  like  dlfferenoe 
at  each  voting  place  between  the  sheriff  and  clerk  of  election.  No  person 
shall  be  eligible  as  an  officer  of  election  who  has  not  resided  in  the  preoinot 
for  twelve  months  next  preceding  the  day  of  election,  or  who  has  oommitted 
a  homicide,  or  who  has  been  convicted  of  a  felony  or  is  under  indiotment 
therefor,  or  who  is  not  sober,  temperate,  discreet  and  of  good  demeanor,  or 
who  had  anything  of  value  wagered  on  the  result  of  such  election,  or  who  is 
-a  candidate  to  be  voted  for  at  such  election,  and  who  is  not  capable  of  read- 
ing the  Constitution  of  the  Commonwealth  in  English  and  of  writing  a 
plain  and  legible  hand.  It  shall  be  the  duty  of  said  county  board  of  election 
^commissioners  to  determine  the  qualification  of  all  election  officers  before 
-appointment.  The  county  board  of  election  commissioners  shall  have  the 
i>ower  to  remove  all  election  officers  who  are  disqualified  under  the  provi- 
sions of  this  act,  but  no  such  removal  shall  be  made  within  five  days  of  the 
^leoilon ;  nor  shall  any  such  removal  be  made  at  any  time  without  oaose, 
-and  the  grounds  therefor  shall  be  reduced  to  writing  by  said  board  and 
made  a  part  of  its  records.  If  a  vacancy  shall  occur  by  removal  or  other- 
wise, it  shall  be  filled  by  the  county  board  of  election  commissioners  from 
the  list  already  submitted,  if  any.  from  which  the  officer  was  selected,  and 
•in  conformity  to  the  provisions  of  this  act.  The  county  board  of  election  oom- 
tnissloners  shall  give  due  notice  of  the  appointment  of  election  offioers  to 
the  sheriff  of  the  county,  who  shall,  before  the  day  of  the  next  ensuing  elec- 
tion, and  within  ten  days  next  after  said  appointment,  give  each  ofiSoer  of 
election  written  notice  of  his  appointment.  If  there  be  two  or  more  con- 
tending executive  committees  of  the  same  party  in  the  county,  then  that 
'county  executive  committee  which  is  recogniased  by  the  State  Central  Com- 
•mittee,  by  written  certificate  of  the  chairman  thereof,  shall  be  reooRnlzed 
t)y  the  county  board  in  making  the  appointment  of  election- officers. " 

Taking  the  averment  of  the  petition  as  true,  as  we  must  upon  demurrer, 
It  is  manifest  that  the  defendants,  Bosworth  and  Miller,  members  of  the 
*t3ounty  board  of  election  commissioners,  violated  both  the  spirit  and  letter  of 
-the  law,  which  they  were  appointed  to  administer,  and  which  is  mandatory 
to  them.  This  statute  expressly  provides  that  they  shall  appoint  the  eKw- 
tion  officers  not  later  than  the  80th  of  September,  and  that  when  so  ap- 
•■pointed  and  qualified  they  shall  Lcld  their  places  for  one  year;  that  thfy 
tnust  be  appointed  from  the  lists  designated  by  the  county  executive  oom- 
tnittees  of  the  two  political  parties  having  representation  on  the  State  and 
*<oounty  boards  of  election  commissioners,  and.  most  be  equally  divided  be- 
tween the  two  political  parties,  and  posses  the  quali/i«aUQaii  pointed  out 
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by  the  itatutee,  aod  having  ooee  exeroitsed  the  power  of  appolDtmeot,  ^e^ 
comity  board  have  no  right  or  power  to  remoye  them,  ezoept  for  some  of  th». 
dlflqnalifioatioDS  pointed  oat  io  the  act ;  and  then  they  are  required  to  re- 
dnoe  to  writing  the  grounds  on  which  they  act,  which  must  be  made  a  part 
of  the  record  of  the  board,  and  in  no  event  can  they  remove  later  than  five 
days  preceding  the  election.  Section  16  of  the  amendment  provides  that 
"if  any  member  of  either  the  State  board  or  county  boards  of  election  com- 
missioDers,  herein  provided  for,  shall  willfully  and  knowingly  violate  any 
of  the  provisions  of  this  act,  or  fall  to  execute  faithfully  any  of  the  duties 
imposed  upon  said  boards  under  tho  provisions  of  this  act,  he  shall  be  J3ned 
Dot  less  than  |iOO  nor  more  than  $1,0(jO,  and  imprisoned  in  the  county  jail, 
DOtexoeediog  sixty  days." 

It  will  be  observed  that  the  duties  imposed  upon  the  county  board  of  elec- 
tion commissioners  by  the  statute  are  ministerial,  limited  and  speoiflc.  The 
cardinal  idea  running  through  the  statute  is  that  to  insure  free  and  fair 
elections,  each  of  the  two  political  parties  shall  have  equal  representation 
Id  the  officers  who  are  designated  to  hold  the  election.  The  petition  un- 
doubtedly states  a  good  cause  of  action  against  the  defendants,  and  the  only 
question,  tber^^furd,  to  be  coDsidered  is  whether  the  courts  have  the  power 
to  compel  the  election  commissioners  to  discharge  the  duties  imposed  upon 
them  by  law,  and  to  restrain  them  from  the  commission  of  acts  prohibited 
by  law.  Section  477  of  the  Civil  Code  defines  the  right  of  mandamus  as 
treated  in  that  chapter  as  '*an  order  of  court  of  competent  and  original 
JQriBdlotion,  commanding  an  executive  or  ministerial  officer  to  perform  an. 
act  01  omit  to  do  an  act,  the  performance  or  omission  of  which  is  enjoined 
by  law,  and  is  granted  on  motion  of  the  party  aggrieved  or  the  Common- 
wealth when  the  pulilic  interest  is  affected." 

This  section  of  the  Code  covers  fully  the  law  applicable  to  the  facts  of  this, 
oase.  The  defendants  are  ministerial  officers;  they  have  failed  and  refused 
to  discbarge  the  plain  duty  Imposed  upon  them  by  law,  and  the  plaintiffs, 
who  are  candidatos  and  official  representatives  of  the  Republican  party, 
bave  a  jast  ground  of  complaint  for  the  willful  and  illegal  acts  charged  to 
bare  been  committed  by  the  defendants,  and  we  are  of  the  opinion  that 
tbe  plaintiffs  had  a  clear  light  to  maintain  this  action,  and  that  the  circuit 
oonrt  had  full  and  ample  jarlsdlction  to  have  granted  the  relief  sought. 
Tbe  acts  of  the  defendants,  Miller  and  Bosworth,  were  committed  on  the 
80tb  day  of  October,  1901 ;  tbe  election  was  to  have  been  held  on  the  6th  of 
Noyember,  following;  only  five  days  intervened  between  the  action  of  the 
board  and  the  day  of  the  election;  the  only  efficient  remedy  provided  by  law 
to  restrain  the  commission  of  the  act  complained  of  was  a  suit  In  equity  for 
a  mandatory  injunction  as  authorized  by  the  Code. 

Numerous  cases  have  been  decided  by  this  court  snstalnng  this  view : 
Houston,  County  Judge  v.  Steel,  17  Ky.  Law  Rep..  1149;  Weaver,  Mayor  v. 
Toney,  Judge,  SI  fiy.  Law  Rep.,  1167;  Berry  v.  McCulloch,  91  Ky.,  247; 
Poynts  T.  Shaokalfoid,  81  Ky.  Law  Rep. ,  1323.  In  the  last  case  Judge  Hazel- 
rigK,  in  delivering  the  opinion  of  tbe  court,  sai,d:  "We  think  that  when  an 
officer  in  the  rightful  possession  of  his  office  is  interfered  with  in  the  dis- 
oharge  of  his  official  duties,  and  to  the  detriment  of  the  public  business^ 
thii  form  of  action  is  proper. ' '    That  was  said  in  the  recent  case  of  Weaver  v^ 
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^onej .  And  numerous  authorities  are  referred  to  Is  tbat  caie  to  nittaln  tbia 
^ropoeltloD.  Amoug  others  the  6  A.  &  E.  Decisions  in  Eqnltj,  649.  lo  High 
x>n  Extraordinary  Legal  Remedies,  seotion  07,  the  question  Is  discussed  as  fol- 
lows: '*We  baye  already  seen  that  the  courts  refuse  to  lend  their  extraordi- 
nary aid  by  mandamus  to  determine  disputed  question  of  lltle  to  oiBoe,  or 
to  compel  the  admission  of  a  claimant  In  the  first  Instance,  when  be  has 
never  been  in  possession  of  the  oiBoe  or  exercise  Its  franchises.  When,  how- 
ever, one  has  been  in  tbe  actual  and  la^vful  possession  and  enjoyment  of  an 
t)flace  from  which  be  has  been  wrongfully  removed,  a  different  case  la  pre- 
^sented,  and  mandamus  is  recognlssed  as  a  peculiarly  appropriate  remedy  to 
xjorrect  an  Improper  amotion  from  a  public  office,  and  to  restore  to  the  full 
enjoyment  of  his  franchise  a  person  who  has  been  wrongfully  deprived  of 
his  office  by  tbe  illegal  appointment  of  another,  the  writ  will  be  to  oompel 
the  restoration,  even  though  the  person  appointed  in  bis  stead  be  in  posses- 
sion de  facto.  So  under  a  statute  providing  that  tbe  writ  of  mandamus  may 
Issue  to  restore  one  to  any  office  to  which  he  is  entitled,  and  from  whloh  he 
Is  unlawfully  excluded,  tbe  writ  will  go  to  oompel  tbe  restoration  to  a  pub- 
41c  school  of  a  teacher  who  has  been  Improperly  removed  therefrom,  even 
though  another  Incumbent  has  been  appointed  in  his  stead,  when  snob 
teachers  are  entitled  by  statute  to  retain  th'eir  position  while  they  continue 
to  be  competent  and  faithful  in  tbe  discbarge  of  their  duties." 

In  the  A.  &  E.  En.  of  Law,  2d  edition,   volume  10.  page  787,  It  is  said: 

^' Where  tbe  law  has  limited  tbe  discretion  of  a  board  or  officer,  mandamus  may 

Issue  to  keep  such  board  or  officer  within  tbe  limits  of  such  discretion ;  and  if 

tbe  facts  are  admitted  or  clearly  proven  mandamus  will  issue  to  compel  aotlon 

eccordlng  to  the  law,  if  the  duty  Involved  is  purely  ministerial  and  not  ju- 

[  dldal,  or  discretionary;  and  if  the  duty  itself  is  imperative,   speoSflo  and 

I  defined,  mandamus  will  lie  not  only  to  compel  general  performanoe,  but  to 

•  X)ompe]  performanoe  in  a  particular  and  specific  manner." 

And  to  tbe  same  effect  are  the  cases  cited  In  80  Ky.,  8&6;  Low  v.  Common- 
'  wealth,  3  Metcalf,  241;  Page  v.  Hardin,  8  B.  M.,  648;  Ex  parte  Lemon,    166 

XT.  S.  Supreme  Court,  648. 

For  reasons  Indicated  the  Judgment  Is  reversed  and  cause  remanded   for 
proceedings  consistent  with  this  opinion. 
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(Filed  June  14,  1902— Not  to  be  reported.) 

Falconer  &  Falconer,  J.  D.  &.  G.  R.  Hunt  and  R.   A.   Thornton   for  a 
pellants. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Burnam. 

Tbe  facts  and  legal  questions  Involved  In  this  case  are  identical  with  those 
tn  tbe  case  of  Geo.  Denny,  Stanley  Milward,  6.  H.  Crosthwait  and  Morgan 
Oentry  v.  Bosworth,  Sheriff,  &o.,  ante,  664,  this  day  decided,  and  for  reasons 
Indicated  in  tbat  case,  the  judgment  sustaining  the  general  demurrer  to  this 
petition  is  reversed  and  cause  remanded  for  proceedings  consistent  with  tie 
opinion  delivered  in  the  former  case. 
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CUNNINGHAM.  &o.  v.  ESTILL,  &o. 
(Filed  June  14,  IQOS^Not  to  be  reported.) 

Aaignmeofe  for  beDeflt  of  orediton—Trasta  for  benefit  of  assignor's  wife 
^S.,  who  owned  a  large  estate,  made  an  assignment  for  the  benefit  of  bis 
creditors  to  B.  The  wife  of  E.  was  unwilling  to  sign  any  deed  until  after 
her  claim  for  $15,000,  wblob  oame  from  ber  faiber's  estate  and  wblob  was  paid 
00  the  land,  sbould  be  satisfied.  A  compromise  was  effected  by  wblob  It  was 
agreed  by  all  parties  that  it  would  be  greatly  for  tbe  benefit  of  the  creditors 
that  tbe  real  property  sbould  be  sold  free  from  tbe  claims  of  tbe  wife.  She, 
therefore,  agreed  that  If  tbe  surplus,  after  payment  of  the  debt,  was  settled 
on  ber  and  her  oblldren,  she  would  join  in  all  conveyances  of  the  real  estate 
sold  by  the  assignee,  and  tbe  surplus  property  was  to  be  conveyed  to  her 
nephew  in  trust  for  tbe  benefit  of  tbe  assignor  and  bis  wife  during  their 
lives,  or  the  survivor,  and  at  their  death  for  tbe  benefit  of  their  children. 
A  deed  to  the  trustee  was  executed  in  accordance  with  this  agreement,  and 
was  left  at  tbe  county  clerk's  office,  but  tbe  tax  was  never  paid  on  it,  and  it 
was  never  recorded.  After  tbe  death  of  tbe  wife  ber  husband  withdrew  the 
deed  from  tbe  clerk's  office  for  the  purpose  of  rescinding  tbe  transaction, 
and  tbe  deed  has  not  been  produced.  The  snle  of  tbe  real  estate  by  the 
asslKnee  in  tbe  presence  of  the  wife  and  with  her  approval  resulted  In  good 
prices,  and  a  surplus  of  SS5  acres  of  land  was  left  after  paying  tbe  debts. 
Tbe  assignee  filed  a  suit  to  settle  his  accounts  as  assignee,  by  which  bis 
settlement  waa  approved  and  confirmed,  and  an  order  was  entered  directing 
bim  to  release  and  surrender  to  tbe  assignor  all  tbe  residue  of  the  real  estate 
conveyed  to  blm  by  £.  which  bad  not  been  sold  or  disposed  of  by  him  under 
the  terms  of  his  trust.  But  he  did  not  make  said  conveyance  because  E. 
bad  withdrawn  tbe  deed  be  bad  written,  and  bad  notified  bim  that  be  did 
not  intend  to  stand  by  it.  The  children  claimed  vested  rights  under  tbe 
deed  of  trust,  and  be  preferred  to  let  them  settle  their  rights  among  them- 
lelves.  Matters  stood  until  the  second  assignment,  and  the  assignee  told 
different  people  who  wanted  to  know  about  tbe  title  just  how  It  stood.  In 
the  meantime  tbe  children  obtained  a  copy  of  the  deed  of  trust,  and  had  it 
noorded.  Tbe  whole  matter  having  been  presented  to  the  court,  it  held  that 
lecording  tbe  oopy  was  a  nullity  as  it  was  not  such  a  paper  as  the  law  an- 
thorised  to  be  recorded,  and  that  only  tbe  creditors,  who  bad  actual  notice 
of  tbe  trust,  wure  bound  by  It  The  land  was  ordered  to  be  sold  to  pay  the 
debts  of  £.,  from  which  tbe  children  prosecute  this  appeal.  Held— That  as 
tbe  trust  estate  received  tbe  fruits  of  the  contract  made,  with  the  wife  of  £., 
with  his  concurrence  tbe  est-ate  left  In  bis  bands  was  charged  with  tbe  trust 
which  bad  been  created  In  favor  of  the  wife  and  children.  This  obligation 
fltood  on  precisely  tbe  same  ground  as  any  other  obligation  created  by  tbe 
Asiigoee  in  winding  up  tbe  estate  assigned  to  him.  Tbe  holding  of  the  title 
to  the  property  by  tbe  assignee  was  construotive  notice  of  all  equities  exist- 
ing Id  bis  favor.  Tbe  creditors  under  the  second  assignment  have  tbe  right 
te  inhjeot  tbe  life  estate  of  £.  to  tbe  payment  of  their  debts. 

C.  H.  Breck  and  J.  C.  &  D.  M.  Cbenault  for  appellants. 

J.  W.  Gap**rton,  J.  A.  Sullivan  and  W.  B.  Smith  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Hobson. 

In  the  year  1S87  Jonathan  T.  Estill  made  a  deed  of  general  assignment  to 
A.  R.  Barnani  for  tbe  benefit  of  his  creditors.  At  that  time  he  owned  a 
^Brge  farm  in  Madison  county,  and  also  a  number  of  town  lots  and  a  dwell- 
ing bouse  in  Richmond,  Ky.    After  the  deed  of  assignment  was  made  the 
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debts  were  oounted  up  by  the  assignee  and  the  representatives  of  Estill. 
From  this  computation  It  was  conolnded  by  them  that  a  surplus  would  b» 
left  if  the  property  oould  be  sold  advantageously  and  absolutely  without  any 
inoumbranoe  of  the  wife's  dower.  Mr.  £still  claimed  that  she  had  received 
something  like  $16,000  from  her  father's  estate,  which  her  husband  had  used, 
and  she  was  unwilling  to  sign  any  deed  unless  the  surplus,  after  the  pay- 
ment of  the  debtH,  was  settled  on  her  and  the  children.  After  a  proloDg<>cl 
oonfereuce  between  the  members  of  the  family,  and  a  consultation  with  the 
assignee,  it  was  finally  agreed  that  in  consideration  that  the  wife  would 
unite  in  all  the  conveyances  of  the  real  estate  sold  by  the  assignee,  the  sur- 
plus properly  was  to  be  conveyed  to  William  W.  Estill  (a  nephew)  in  trust 
for  the  benefit  of  Jonathan  T.  Estill  and  his  wife,  Louisa  O.  Estill,  during 
their  lives,  or  the  life  of  the  survivor,  and  at  their  death  for  the  benefit  of 
their  children.  The  assignee,  who  was  a  lawyer,  and  is  now  one  of  the 
members  of  this  bench,  wrote  a  deed  to  this  efiect  and  delivered  It  to  Jona- 
than T.  Estill,  who  took  it  home  and  it  was  there  signed  in  the  presence  of 
William  W.  Estill  and  witnessed  by  several  persons.  It  was  then  taken  to 
the  clerk's  ofBce,  and  when  W.  W.  Estill  left  the  house  with  the  deed  Mr& 
Estill  charged  him  to  stand  by  her  in  this  thing,  and  he  promised  to  do  so. 
It  seems  from  the  proof  that  the  tax  was  not  paid  on  the  deed  at  the  clerk's 
oflSce,  and  that  it  was  left  there  marked  ''ooknowledged,"  but  subject  to 
the  orders  of  Jonathan  T.  Estill,  though  on  this  subject  the  proof  is  not  en- 
tirely clear.  Mrs.  Estill,  at  the  advice  of  the  assignee,  was  present  at  the  sal^ 
of  the  real  estate:  it  was  publicly  announced  that  she  would  sign  the  deed, 
and  she  did  so.  The  land  sold  well,  and  there  was  a  surplus  of  226  acres  left 
after  paying  the  debts.  Some  time  after  this  Jonathan  T.  Estill  withdrew 
I  the  deed  from  the  clerk's  office,  that  had  been  made  to  W.  W.  Estill,  as  trus- 

I  tee,  without  his  knowledge.    He  says  he  thought  it  had  been  recorded,  but 

I  the  other  proof  in  the  record  shows  that  he  withdrew  it  to  prevent  its  beinff 

i  recorded.    There  is  no  proof  that  Mrs.  Estill,  or  the  other  beneficiaries  in 

.  th«  deed,  knew  anything  of  this;  and  what  became  of  it  is  not  known. 

Jonathan  T.  Estill  and  his  wife  continued  to  reside  on  the  land  until  her 
[  death,  in  March,  1892.     On  June  16,  18(^,  one  of  the  daughters  finding  that 

*  the  deed  had  been  withdrawn  from  the  clerk's  office  before  it  was  recorded, 

*  procured  a  copy  of  it  and  had  that  recorded,  marked  "a  copy  from  mem- 
ory." There  was  no  acknowledgment  of  this  copy.  The  clerk  simply  certi- 
fies that  it  was  produced  to  him  in  his  office  and  ordered  to  he  recorded. 
Jonathan  T.  Estill  continued  .to  live  on  the  land.  He  at  one  time  proposed 
to  sell  it  to  a  man  named  Blank,  but  the  children  objected,  and  Black 
learning  of  the  state  of  the  title  did  not  buy.  In  the  year  1807  Jonathan  T. 
Estill  having  again  become  greatly  involved  in  debt,  made  an  assignment  to 
Thomas  J.  Smith  for  the  benefit  of  his  creditors,  and  this  controversy  then 
arose  between  his  children  and  his  creditors  as  to  their  relative  rights  Id  the^ 
land. 

Judge  Burnam  filed  a  suit  in  the  Madison  Circuit  Court  for  the  settle- 
ment of  his  accounts  as  assignee.    The  papers  of  that  action  ar«  burned  and 

j  no  part  of  the  record  is  before  us  except  the  judgment  entered  on  Septeaaber 

89,  1800,  by  which  his  settlement  was  approved  and  coDflnned,  and  it  ap- 

I  pearing  that  the  debts  had  been  paid,  he  was  dlseoted  *'to  release  and  snr- 
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raider  to  said  Estill  all  the  residue  of  the  real  estate  conveyed  to  him  by 
said  Sstill.  which  has  not  been  sold  or  disposed  of  under  the  terms  of  the 
buBt;  and  said  trustee  is  released  from  all  further  responsibility  with  re- 
gard to  same."  Although  this  judgment  had  been  entered  he  did  not  con- 
T87  the  property  to  Jonathan  Estill  or  to  William  Estill,  for  the  reason  that 
J.  T.  Estill  bad  withdrawn  the  deed  that  he  had  written  before  it  went  to 
noord,  and  bad  notified  him  that  he  did  not  intend  to  stand  by  it;  the  cbil- 
dreo,  on  the  other  hand,  had  claimed  that  they  had  vested  interests  there- 
Doder,  and  he  preferred  to  let  them  settle  tbeir  rights  among  themselves. 
Tbofi  matters  stood  until  the  assignment,  although  he  told  difierent  people 
who  wanted  to  know  about  the  title  just  how  it  stood. 

Oo  these  facts  the  learned  circuit  judge  held  that  the  recording  of  the  copy 
was  a  oullity,  as  it  was  not  such  a  paper  as  the  law  authorized  to  be  re- 
corded, and  that  only  the  creditors  who  had  actual  notice  of  the  trust  were 
bound  by  it.  He,  therefore,  ordered  the  land  sold  and  the  proceeds  applied 
to  the  payment  of  such  of  the  debts  of  the  creditors  as  were  not  shown  to 
have  had  notice  of  the  trust  in  favor  of  the  children.  From  this  judgment 
they  appeal. 

There  is  no  provision  of  law  for  the  recording  of  the  unproved  copy  of  the 
lost  deed.  It  was  in  no  way  authenticated,  and  the  record  of  such  an  instru- 
meot  was  properly  held  not  to  give  constructive  notice  of  the  trust.  The 
qnestion  then  to  be  determined  is,  was  there  constructive  notice  of  the  trust 
OQtside  of  the  record  of  this  copy? 

Jonathan  T.  Estill  had  conveyed  the  land  to  A.  R.  Burnam  in  trust  for 
oertaio  purposes.  Of  this  deed  all  had  constructive  notice.  In  the  execu- 
tion of  this  trust,  and  to  secure  the  payment  of  the  debts  of  the  creditors, 
the  assignee  had  gotten  the  benefit  of  the  contract  made  by  Mrs.  Estill,  by 
which  it  was  stipulated  that  the  surplus  of  the  estate  conveyed  to  him  was 
to  go  to  Mr.  and  Mrs.  Estill  for  life,  or  the  life  of  the  survivor,  with  remain- 
der to  the  children.  Though  the  assignee  was  not  a  party  to  this  contract, 
it  was  made  with  his  concurrence,  and  the  trust  estate  received  the  benefit 
of  it.  The  surplus  left  in  his  hands  after  paying  the  debts  was  largely  the 
representative  of  the  inchoate  right  of  dower  of  Mrs.  Estill  in  the  other  lands 
which  had  been  sold,  and  for  which  he  had  received  the  money.  After  the 
trnst  estate  had  received  the  fruits  of  tbe  contract  made  with  his  concur- 
renoe,  the  estate  left  in  his  hands  was  charged  with  the  trust,  which  had 
thus  been  created  in  favor  of  Mrs.  Estill  and  the  children,  and  he  was  not 
at  liberty,  without  a  violation  of  duty,  to  convey  the  property  to  Jonathan 
T.  Estill  upon  the  payment  of  the  debts.  He.  therefore,  properly  refused  to 
disregard  the  trust  and  to  convey  the  property  upon  his  demand,  and  con- 
tinned  to  hold  such  title  as  was  vested  in  him  to  the  property,  charged  with 
the  trust  as  before.  It  could  not  be  maintained  while  he  still  held  this  title, 
and  bad  refused  to  surrender  it,  that  subsequent  creditors  of  Jonathan  still 
would  not  be  charged  with  constroctive  notice  of  all  equities  in  his  favor 
SB  assignee,  as,  for  instance,  if  any  debt  remained  unpaid  which  he  ought  to 
have  paid,  but  had  failed  to  discharge.  But  the  obligation  to  Mrs.  Estill 
and  her  children  by  reason  of  the  trust,  the  fruits  of  which  the  trust  estate 
had  received,  was  as  Incumbent  upon  him  as  the  payment  of  the  debts*  for 
the  payment  of  which  the  deed  of  assignment  was  made.  This  obligation  stood 

vol.  24—36 
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on  precisely  the  same  ground  as  any  other  obligation  orealed  by  the  assignee. 
In  winding  up  the  estate  assigned  to  him,  such  as  the  payment  of  Ht- 
torneys  employed  by  him,  money  borrowed  or  Insurance  effected,  or  any 
other  liability  that  he  had  Incurred  In  getting  the  assets  in  such  a  shape  as 
to  enable  him  to  pay  off  the  debts.  The  case  simply  comes  to  this :  To  real- 
ize on  the  estate  and  pay  the  debts  the  assigned  estate  had  been  charged,  so 
far  as  any  surplus  was  left,  with  a  trust  in  favor  of  Mrs.  Estill  and  her  obil- 
dren,  and  the  assignee  not  haTlng  released  his  title,  all  who  dealt  with  tbe 
property  were  put  on  inquiry  as  to  why  this  release  had  not  been  made,  and 
what  claims  the  assignee  had  upon  it.  To  all  who  made  this  inquiry  the  as- 
signee explained  the  situation  of  the  title,  and  those  who  did  not  inquire 
took  the  risk. 

It  is  immaterial  whether  we  regard  the  estate  held  by  the  assignee  as  legal 
or  equitable.  The  result  is  the  same  in  either  case  under  the  statute.  Sec- 
tion 498,  Kentucky  Statutes,  provides:  ''Liens  by  deed  or  mortgage  may  te 
discharged  by  an  entry  acknowledging  FAtisfaction  of  the  same  on  the  mar- 
gin of  the  record  thereof,  signed  by  the  person  entitled  to  the  same,  or  fai.^ 
personal  representative,  and  attested  by  the  clerk  or  his  deputy,  which,  in 
the  case  of  a  mortgage  or  deed  of  trust,  shall  have  the  effect  to  reinvest  tl  e 
title  in  the  mortgagor  or  grantor  or  person  entitled  thereto.'* 

If  we  rr'gnrd  the  estate  of  the  assignee  as  merely  equitable,  and  nothlrR 
more  than  a  lien,  this  section  applies;  and  the  title  not  having  been  retii- 
VHSted  in  the  grantor  as  therein  provided,  there  was  constructive  notice  to 
all  that  it  remained  in  the  assignee.  The  fact  that  the  assignee  had  ^etthd 
his  accounts,  and  hnd  been  ordered  by  the  court  to  release  and  surrender  to 
Jonathan  Estill  all  tbe  residue  of  the  real  estate  conveyed  to  him,  did  not 
affect  this,  for  tbe  record  was  notice  that  for  some  reason  this  release  had 
not  been  made.  Tbe  wife  and  children  were  not  necessary  parties  to  that 
suit,  and  not  being  before  the  court,  as  must  be  presumed,  were  not  bonnd 
by  that  judgment.  It  is  true  that  Estill  and  his  wife  lived  on  the  land  up 
to  her  death,  and  that  he  continued  to  live  on  it  after  her  death;  but  his 
possession  wns  In  pursuance  of  the  trust  by  which  a  life  estate  was  secured 
to  him,  and,  therefore,  no  estoppel  can  arise  against  the  remaindermen  to 
assert  their  rights.  It  was  incumbent  upon  all  persons  before  giving  him 
credit  to  inform  themselves  of  the  state  of  his  title,  and  to  learn  in  what 
character  he  held  the  land.  His  creditors  may  subject  to  their  debts  his  life 
estate  in  the  property,  but  they  must  stand  in  his  shoes  and  can  not  reach 
any  interest  in  the  property  which  he  did  not  own.  (McCann  v.  Letcher,  b 
B.  Monroe,  820;  Hunt's  Adm'r  v.  Dupee,  11  B.  Monroe,  28^;  Lattimer  v. 
Glenn,  3  Bush,  535.) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 

Whole  court  sitting,  except  Judge  Burnam. 


DOUGLAS  V.  COMMONWEALTH. 

(Filed  June  14,  1903— Not  to  be  reported.) 

Criminal  law— Unlawfully  detaining  a  woman  for  the  purpose  of  having 

cainal  knowledge  of  her— Appellant  prosecutes  this  action  from  a  judgment 

for  conviction  of  the  offense  of  unlawfully  detaining  a  woman  against  her 


DOUGLAS  V,  COMMONWEALTH.  563 

'Win  for  the  purpose  of  having  caiDal  knowledge  of  ber.  The  proseoutlDg 
iritDMS  bad  testified  that  appellant  had  oome  to  her  bouse  during  the  ab- 
nesce  of  ber  parents  and  pulled  up  ber  dress,  took  bold  .of  ber  leg  and  ashed 
ber  to  lay  down  on  the  bed  and  tried  to  pull  a  baby  she  was  holding  out  of 
ber  sros.  Appellant  complains  because  tbe  court  permitted  ber  father  and 
mother  to  state  that  tbe  prosecuting  witness  communicated  tbe  facts  of  her 
«ll<>l{ed  detention  to  them  as  soon  as  they  came  home.  Held— That  this 
testimony  would  have  been  competent  only  in  a  profeoutlon  for  rape.  The 
«onrt  erred  in  admitting  tbe  statements  of  the  father  and  mother.  The 
oourt  also  erred  in  admitting  certain  letters  which  were  offered  on  the  oroFs- 
<«zamioation  of  tbe  father  of  tbe  prosecuting  witness,  as  he  was  not  a  com- 
petflot  witness  to  prove  tbe  facts  for  which  he  was  Introduced. 

S.  P.  Stamper  for  appellant. 

CiKton  J.  Pratt  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant  was  charged,  by  an  indictment  drawn  under  section  1168  of 
tho  Kentucky  Statutes,  with  tbe  offense  of  detaining  a  woman  against  her 
vill  foi  the  purpose  of  having  carnal  knowledge  of  her,  and  was  convicted 
^7  ft  Jury  and  sentenced  to  tbe  penitentiary  for  a  period  uf  two  years.  We 
are  asked  to  reverse  the  judgment  of  the  lower  court  mainly  on  the  ground 
that  tbe  court  erred  in  allowing  tbe  Commonwealth  to  prove  by  the  parents 
of  tbe  main  witness  for  the  prosecution  that  she  notified  tbem  of  tbe  alleged 
offense  of  defendant  shortly  after  its  ooramission.  Tbe  prosecuting  witness, 
Liuie  Adams  testified  that  tbe  defendant  came  to  ber  home  whilst  ber 
parents  were  absent,  pulled  up  her  dress,  took  hold  of  her  leg  and  asked  her 
to  lay  down  on  tbe  bed ;  and  that  he  tried  to  pull  a  baby  sbe  was  holding 
ont  of  her  arms;  and  that  sbe  communicated  these  facts  to  her  father  and 
uiotber  as  soon  as  thej  came  home.  In  corroboration  of  her  statement  the 
Common  wealth,  over  tbe  objection  of  the  defendant,  introduced  ber  father 
and  mother,  who  testified  that  sbe  communicated  tbe  facts  of  ber  alleged 
detention  to  tbem  as  soon  as  they  came  home. 

Tbe  law  is  well  settled  that  in  prosecutions  for  rape,  where  tbe  party  In- 
Jared  is  a  witness,  it  Is  competent,  for  the  purpose  of  corroborating  her 
testimony  on  tbe  trial,  for  tbe  Con.mon wealth  to  prove  that  she  made  com- 
plaint of  her  injuries  immediately  after  tbe  occurrence,  notwithstanding  the 
taot  that  such  testimony  is  hearsay.  (Wharton's  Criminal  Evidence,  section 
^3;  A.  &  E.  En.  of  L.,  volume  10,  page  959. )  But  this  rule,  so  far  as  we  are 
advised,  has  been  confined  to  prosecutions  for  rape,  and  in  many  jurisdic- 
tions it  has  been  seriously  doubted  whether,  even  in  oases  of  rape,  state- 
ments made  by  the  prosecutrix  of  details  and  circumstances  were  admissible. 
The  court  erred  in  admitting  this  testimony. 

The  trial  court  also  erred  in  its  ruling  as  to  the  admission  of  certain  letters 
which  were  offered  on  the  cross-examination  of  the  father  of  the  prosecutrix, 
but  as  we  have  concluded  that  be  was  not  a  competent  witness  to  prove  the 
facts  for  which  he  was  introduced,  it  is  not  necessary  to  go  into  that  question. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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ROBINSON  V.  COMMONWEALTH. 
(Filed  June  14.  1903-Not  to  be  reported.) 

CrimiDal  law— GoQtinuaiioe— Appellant  was  indicted  and  tried  for  th9> 
murder  of  D.,  and  a  trial  resulted  in  his  convlotion  and  sentence  to  the- 
penitentiary  for  seyen  years.  Appellant,  on  this  appeal,  complains  of  the 
refusal  of  the  lower  court  to  grant  faim  a  continuance.  His  affidavit  shows 
that  be  was  confined  in  jail  several  months  prior  to  indictment,  and  his  trial 
was  set  for  the  term  of  court  at  which  he^as  indicted,  and  thus  preveDtfd 
from  securing  the  attendance  of  witnesses.  The  materiality  of  the  evidence 
of  absent  witnesses  is  sbown,  and  the  cour6  refused  to  require  the  attonify 
for  the  Commonwealth  to  admit  the  troth  of  the  proposed  testimony.  Held 
—That  the  court  erred  to  the  prejudice  of  appellant  in  refusing  to  grant  bizu 
a  continuance.  The  proof  on  the  trial  showed  that  the  difficulty  arose  b«- 
tween  appellant  and  H.,  and  that  appellant,  in  an  effort  to  strike  H.  in  bia 
self-defense,  struck  D.  with  the  knife  and  killed  him,  and  the  proof  desired 
to  be  made  by  the  absent  witnesses  was  Intended  to  show  and  make  clear 
that  the  appellant  was  excusable  for  attempting  to  cut  H.  with  the  knife, 
and  that  he  had  no  intention  or  desire  to  hurt  deceased. 

S.  P.  Stamper  for  appellant. 

C.  J.  Pratt  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guflfy. 

The  grand  jury  of  Lee  county  returned  an  indictment  against  the  appel- 
lant, charging  him  with  the  crime  of  murder.  The  accusation  is  that  be  did 
unlawfully,  willfully,  maliciously,  feloniously  and  with  malice  aforethought, 
kill  and  murder  one  Glover  Dickinson,  by  stabbing  and  wounding  him  with 
a  knife.  A  jury  trial  resulted  in  a  verdict  and  judgment,  sentencinf^  the- 
appellant  to  seven  years  in  the  penitentiary.  His  motion  for  a  new  trla) 
having  been  overruled,  he  prosecutes  this  appeal. 

It  appears  that  the  appellant,  after  remaining  in  jail  for  a  few  months, 
was  at  the  April  term  of  the  Lee  Circuit  Court  indicted,  and  at  the  same 
term  tried.  The  affidavit  filed  for  a  continuance  sufficiently  shows  the  ina- 
terality  of  the  evidence  as  well  as  the  other  difficulties  under  which  the  ap- 
pellant had  labored,  and  that,  together  with  the  efforts  made  to  procure  the 
attendance  of  the  witnesses,  we  think  sufficiently  manifested  reasonable 
diligence  upon  the  part  of  the  appellant.  The  court  refused  to  grant  a  oon- 
tinuance,  and  also  refused  to  require  the  Commonwealth's  attorney  to  ad- 
mit the  truth  of  the  proposed  testimony  and  required  the  defendant  to   try. 

The  testimony  tends  to  show  that  the  appellant  and  one  Hughley  and 
Bome  others  were  at  the  residence  of  the  deceased,  engaged  in  playing  dloe; 
that  some  dispute  arose  between  appellant  and  Hughley,  and  perhaps  one  of 
the  other  parties;  that  Hughley  drew  a  pistol  and  commenced  snapping  it  at 
appellant,  who,  it  seems  for  a  time,  retreated,  but,  the  pistol  failing  to  fire, 
be  turned,  and,  with  a  knife,  started  toward  Hughley,  who  it  seems  got 
back  into  the  house,  and  there  is  some  proof  tending  to  show  that  be  got  be- 
hind a  table  and  was  still  endeavoring  to  shoot  the  appellant;  that  the  ap- 
pellant struck  at  him,  and  that  as  he  struck  at  Hughley  the  deceased  raist-d 
up  from  the  floor,  having  been  stooped  down  picking  up  some  stove  wood, 
and  the  blow  intended  for  Hughley  struck  the  deceased  in  the  head,  inflict- 
ing a  wound  from  which  he  shortly  died.    Some  of  the  testimony  does  noi^ 
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'vostaln  fally  this  theory,  but  it  is  evident  from  some  of  the  testimony  that 
the  trouble  and  diffiouity  existed  between  appellant  and  others  than  the  de- 
-oeaaed. 

The  proof  desired  to  be  made  by  the  absent  witbesses  was  Intended  to  show 
«Dd  make  it  olear  that  the  appellant  waa  excusable  for  attempting  to  out 
finilbley  with  the  knife,  and  that  he  had  no  intention  or  desire  to  hurt  the 
'deceased.  This  being  so,  and  this  being  the  same  term  of  oourt  at  whiah  the 
apppellant  was  indicted,  he  was  entitled  to  a  continuance  unless  the  Com- 
fDonwealth  would  admit  the  truth  of  the  material  evidence  of  the  absent 
witnesses,  as  the  Code  of  Practice  expressly  so  provides.  The  instructions 
-are  not  seriously  objected  to,  and  they  seem  to  be  substantially  correct. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
tor  new  trial  and  for  procedings  consistent  herewith. 


PETTIT   V.  YEWBLL. 
(Filed  June  14,  1909.) 

1.  Contested  elections— Erroneous  marking  of  ballots— Appellant  contests 
the  election  of  appellee  for  the  office  of  mayor  of  Owensboro  on  the  ground 
that  enough  ballots  counted  for  appellee  should  have  been  rejected  by  reason 
'Of  the  violation  of  t^e  mandatory  provisions  of  the  statute  as  would  give 
^ippellant  a  majority  of  all  the  legal  vote  cast  It  is  insisted  that  all  ballots 
where  the  crosses  were  not  exactly  within  the  circle,  and  those  where  the 
^crosses  were  made  with  the  butt  end  of  the  stencil,  which  produced  a  circle 
rather  than  a  cross,  should  have  been  rejected,  and  that  If  this  was  done  ap« 
pellant  would  have  received  a  majority  of  the  votes  cast.  It  is  insisted  that 
the  law  on  this  subject  is  mandf^tory,  as  section  1471,  Kentucky  Statutes, 
which  provides  that  "no  ballots  shall  be  rejected  for  any  technical  error 
which  does  not  make  it  impossible  to  determine  the  voter's  choice,"  had  been 
repealed  by  the  aot  of  October  24, 1900.  Held— That  said  section  has  not  been 
repealed  as  the  last  act  expressly  repealed  all  acts  or  parts  of  acts  in  conflict 
with  it  to  the  extent  only  of  such  conflict.  The  rule  in  the  Broaddus  case  does 
not  apply  as  the  act  of  1900  does  not  purport  to  be  all  the  law  for  the  goven- 
loent  of  elections,  therefore,  the  sections  of  the  general  election  law,  as  to 
which  the  act  of  1900  was  silent,  remain  in  force. 

2.  Misconduct  of  judge— The  Republican  judge  at  one  precinct  was  guilty 
-of  conduct  in  violation  of  the  law  and  very  reprehensible,  by  telling  several 
voters  when  he  handed  them  the  ballot  how  they  could  vote  the  Republican 
ticket  (appellee's  name  lieing  under  the  Republican  device).  Held— That 
the  statute  probibtting  judges  fiom  such  conduct  is  mandatory  as  to  th^ 
^ffloer,  but  the  court  will  not  disfranchise  the  voters  of  the  precinct  because 
of  bis  conduct. 

,  8.  Eligibility  of  candidate— Appellee- was  not  ineligible  as  a  candidate  for 
mayor  on  account  of  his  not  being  a  freeholder,  as  the  proof  shows  that  prior 
to  the  election  he  bought  a  small  lot  of  ground  for  $150  and  paid  f50  of  the 
purchase  price,  owing  the  residue,  and  that  a  deed  was  executed  to  him  for 

I  same,  reserving  a  lien  for  the  unpaid  purchase  money.    His  pllgibillty  was 

J  not  affected  by  the  fact  that  he  may  have  purchased  the  property  for  the  sole 

I  lilirpofie  of  making  him  eligible  to  the  office,  nor  is   his  eligibniiy  affected 

l>7  the  fact  that  the  deed  was  not  lodged  for  record  until  after  the  election. 
L.  P.  Tanner  and  Bli  H.  Brown  for  appellant. 

J:  a.  Dean,  Miller  &  Todd,  G.  W.  Jolly  and  Ghapeze  Watben  for  ap- 
iMllee. 


566  PETTIT  V.  YfiW£LlM 

Appeal  from  Davlesfl  Girouit  Court. 

Opinion  of  the  coart  by  Jadge  Paynter. 

The  parties  to  this  action  were  opposing  oandidates  for  the  oflSoe  of  i 
of  the  city  of  Owensboro.  The  leturna  of  the  election  officers  gavie  mylloo 
more  than  fifty  majority.  The  ballots  were  recounted  by  the  lowea  courtf 
which  resnlted  in  his  majority  being  increased  to  over  seventy .  The  groniMte- 
of  contest  may  be  sammariaed  as  follows :  First,  that  enooffh  ballots  eoQated 
for  the  appellee  should  have  been  rejected  by  reason  of  the  violation  of  tbe 
mandatory  provisions  of  the  statute,  as  would  give  appellant  a  majority  of 
all  the  legal  vote  oast;  second,  the  appellee  is  not  eligible  to  the  offloe  be- 
cause he  was  not  a  freeholder  at  the  time  of  the  election. 

There  were  some  ballots  counted  by  the  election  ofScers  and  lower  court 
for  the  appellee,  where  the  crosses  were  not  exactly  within  the  circle;  son]» 
where  the  crosses  were  made  by  the  voters  with  the  butt  end  of  the  stencil, 
which  produced  a  circle  rather  than  a  cross.  It  is  claimed  if  this  charaoter- 
of  ballots  had  been  rejected  the  appellant  would  have  reoeived  a  majority 
of  the  votes  oast.  The  argument  is  based  principally  upon  the  ground  that^ 
a  part  of  section  1471,  Kentucky  Statutes,  was  repealed  by  the  act  of  Ooto- 
ber  24,  1000.  The  part  of  the  section  that  is  claimed  was  repealed  reads  aa- 
follows:  "No  ballots  shall  be  rejected  for  any  technieal  error  which  doe* 
not  make  it  impossible  to  determine  the  voter's  choice.''  Tbeaot  approved 
October  24,  1900,  was  to  amend  an  act,  entitled  '*An  act  to  further  regulate* 
the  elections,"  which  became  a  law  March  11.  1898.  It  does  not  purport  to- 
be  a  complete  law  on  the  subject  of  elections.  It  is  simply  an  amendatory 
act  of  the  law  then  in  force.  Section  17  of  the  act  reads  as  follows:  "AH 
acts  or  parts  of  acts  in  conflict  with  this  act  are,  to  the  extent  of  such  con- 
flict, repealed."  There  is  nothing  in  the  act  which  is  in  conflict  with  thmt- 
part  of  section  1471  which  provides  that  no  ballots  shall  be  rejected  for  any 
technical  error  which  does  not  make  It  impossible  to  determine  the  voter'» 
choice.  Bvery  disputed  ballot  above  referred  to,  when  it  was  possible  to  de- 
termine the  voter's  choice,  should  have  been  counted.  (Houston,  Conntj 
Judge,  &c.  V.  Steele,  17  Ky.  Law  Bep.,  1149.)  The  rule  for  the  oonatrao- 
tion  of  statutes  announced  in  Broaddus'  Devisees  v.  Broaddus'  Heirs,  1(K 
Bush,  299,  does  not  apply  because  the  act  of  1900  does  not  purport  to  be  all 
the  law  for  the  government  of  elections;  on  the  contrary,  it  keeps  Id  foroe^ 
all  acts  and  parts  of  acts  not  in  conflict  with  it. 

The  testimony  shows  that  the  Republican  judge  at  preolnot  No.  IS  ez<^ 
plained  to  some  voters  when  he  handed  them  ballots  how  they  oould  Tdto- 
the  straight  Bepublican  ticket  (appellee's  name  being  under  RepubUean 
device).  His  conduct  was  In  violation  of  law,  and  very  reprehensible.  There- 
is  no  evidence  as  to  how  these  parties  voted,  to  whom  these  explanatlona 
were  made,  nor  is  there  any  evidence  that  the  appellant  was  prejudloed 
thereby.  The  statute  prohibiting  judges  from  being  guilty  of  such  conduct^ 
is  mandatory  as  to  the  oflSoer,  but  we  are  unwilling  to  disfranchise  the 
voters  of  that  precinct  because  of  his  conduct.  Under  the  charter  of  t^ 
city  of  Owensboro  no  one  is  eligible  to  the  office  of  mayor  unless  be  Is  a. 
freeholder.  The  appellee  admits  that  he  bought  a  lot  20  x  80  feet  for  the  fx- 
press  purpose  of  making  himself  eligible  to  the  office  of  mayor.  He  oon- 
tracted  to  pay  $150  for  it,  and  paid  $60  and  executed  his  note  for  the  halanQ» 
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of  lh«  pnrobiise  moay.  The  vendor  made  him  a  deed  for  U,  but  he  did  not 
)mi^  it  refoorded  until  after  the  election.  It  is  urged,  first,  that  it  did  not 
make  hliu  eligible  to  acquire  property  for  the  express  purpose  of  making 
l^msplf  1^  freeholder;  second,  that  as  the  deed  was  not  recorded  at  the  time 
of  tbe  election  he  was  not  a  freeholder.  If  the  purchase  was  not  a  sham 
one,  but  actually  made  for  the  purpose  of  making  himself  eligible  to  the 
office  of  mayor,  it  was  a  valid  transaction,  and  met  the  requirement  of  the 
charter  provision.  If  one  is  actually  a  freeholder  in  the  city,  the  motive  for 
becoming  so  is  not  a  subject  of  inquiry.  He  is  as  much  a  freeholder, 
wbetber  he  became  so  exclusively  for  a  business  purpose  or  for  a  political  one. 

Tbe  instant  that  the  deed  was  executed  and  delivered  the  appellee  was 
vested  with  a  legal  title  to  the  property,  and  was  a  freeholder.  The  mere 
faol  tbat  the  vendor  might  have  practiced  a  fraud  on  his  rights,  and  thus 
deprived  him  of  the  right  to  hold  the  property  against  an  innocent  pur- 
obaaer,  did  not  postpone  the  vesting  of  the  title,  nor  deprive  him  of  the  right 
aotually  acquired.  His  title  to  tbe  property  was  perfect,  although  he  did 
not  make  a  record  evidence  of  it  until  after  the  election. 

The  judgment  is  affirmed. 

Whole  court  sitting. 

LONG'S  ADM'R  v.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  June  14,  1903.) 

Bailroads— Negligence  of  section  boss—Damages  for  loss  of  life— The  in- 
testate was  a  section  hand  in  the  service  of  appellee,  working  under  K.,  a 
section  boss.  On  the  morning  of  the  day  when  the  intestate  met  his  death  the 
section  boss,  with  his  crew  of  seven  men.  including  himself,  left  the  section 
hooseand  went  to  RIney  Station.  They  waited  thore  some  time  for  the  passen- 
Rsr  train,  a  fast  train  from  the  South,  which  was  late.  An  accommodation 
passenger  train  was  due  shortly  also  from  tbe  South.  Riney  is  not  a  tele- 
graph station.  The  section  boaa  finally  concluded  that  he  could  safely  go  to 
Otter  Greek,  which  was  about  two  miles  north  of  Riney.  He  ordered  his 
men  to  get  on  the  hand  car  and  go  to  Otter  Creek.  This  they  proceeded  to 
do,  but  just  before  reaching  Otter  Creek  tbe  fast  train,  running  at  sixty  or 
seventy  miles  an  hour,  struck  the  hand  car.  All  saved  themselves  from  in- 
jury by  jumping  from  the  hand  car  except  the  intestate,  who  was  struck 
and  thrown  from  the  track  and  killed.  This  action  was  instituted  to 
recover  damages  for  the  death  of  the  intestate,  resulting  from  the  negligence 
of  tbe  section  boss.  Held— That  the  section  boss  represented  the  master,  the 
railroad  company,  and  tbe  intestate  had  the  right  to  trust  the  boss  to  pro- 
tect him  from  danger,  and  it  was  his  duty  to  obey  his  orders  unless  the 
danger  was  such  as  a  man  of  ordinary  intelligence  would  readily  have  dis- 
ocvered  and  the  question  should  have  been  left  to  the  jury  to  decide 
whether  or  not  the  intestate  could  have  readily  discovered  tjie  danger. 

S.  M.  Pay  ton  and  O.  M.  Mather  for  appellant. 
W.  H.  Marriott,  Plrtle  &  Trabue  and  J.  W.  Dickinson  for  appellee. 
Appeal  from  Hardin  Circuit  Court. 
Opioion  of  the  court  by  Judge  Hobson. 

Appellant  filed  this  suit  to  recover  damages  for  the  loss  of  life  of  his  in- 
state by  reason  of  the  alleged  negligence  of  appellee,  and  at  the  oonlusion 
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of  the  evidence  od  both  sides  the  coDrt  iDStraoted  the  jury  peremptorily  to 
^Dd  for  the  defendaDt,  altbouRh  he  had  overruled  this  motion  at  the  olo«e 
of  the  plaintiff's  testimony. 

The  intestate  was  a  section  band  in  the  service  of  appellee,  working  Doder 
a  boss  whose  name  was  Eron.    He  had  been  working  for  the  company  about 
three  days  at  the  time  of  his  death,  although  it  would  appear  from  the  proof 
that  he  had  been  in  the  same  service  under  a  previous  employment.     He 
(  was  killed  on  September  10,  1900.    On  that  morning  about  6  o'clock  the  sec- 
tion boss  with  his  crew  of  seven  men,  including  the  intestate,  left  the  sec- 
tion house  on  the  hand  car  and  went  to  Riney  Station;  they  waited  there 
some  time  for  the  passenger  train,  known  as  No.  104,  a  fast  train  from  the 
South,  but  it  was  late.    An  accommodation  passenger  train  known  as  No.  32 
was  due  shortly  also  from   the  South.    Rlney  Is  not  a   telegraph   stntlon. 
The  section  boss  finally  concluded  that  he  could  safely  go  to  Otter  Greek, 
which  was  about  two  miles  north  of  Riney.  and  was  under  the  impression 
that  the  local  passenger.  No.  82,  would  probably  arrive  before  the  fast  pas- 
senger train,  No.  104.    Be  accordingly  ordered  his  men  to  get  on  the  hand 
oar  and  go  to  Otter  Greek.    This   they  proceeded  to  do,  and  at  each  curve 
they  stopped  and  looked  and  listened  for  the  train  behind  them,  but  saw  or 
heard  nothing.    After  they  had   made  three  stops  in   this  way,  and  when 
thoy  had  emerged  from  the  last  curve,  and  were  running  down  tbe  grade  to 
the  Otter  Creek  switch,  and  not  very  far  from  it,  one  of  the  men  on  the  car 
suddenly  called  out:  "There  she  comes."      The  train  was  then  emerging 
from  a  out  about  800  feet  from  them  and  running,  according  to  the  proof 
for  the  plaintiff,  sixty  or  seventy  miles  an  hour.    Tbe  hands  on  the  car,  ex- 
cept Long,  immediately  jumped  off  without  standing  on  the  order  of  their 
going.    About  the  time  they  reached  the  ground,  or  before  they  got  up  from 
tbe  fall,  the  train  struck  tbe  car.    Whether  Long  did  not  know  of  the  ap- 
proach of  the  train  or  realize  how  close  it  was  to  him  is  not  made  clear  by 
tbu  proof.    He  remained  on  the  oar,  and  was  thrown  up  into  tbe  air  by  tbe 
engine  as  high  as  the  top  of  the  smoke  stack,  and  his  brains  were  knocked 
oat.     The  proof  for  the  plaintiff  tended  to  show  that  he  was  so  situated  that 
he  could  not  get  off  as  quickly  as  the  others,  while  that  for  the  defendant 
showed  that  the  section  boss  called  to  him  to  leave  the  oar.    But  this  was 
evidently  just  befoie  the  train  struck  it.    He  was  fifty-four  years  of  age,  and 
was  perhaps  not  as  quick  in  his  movements  as  the  younger  men.     The  proof 
/or  tbe  plaintiff  showed  that  there  wore  two  whistling  boards  south  of  the 
hand  oar,  one  for  a  road  crossing  and  one  for  the  station,  and  that  the  train 
did  not  whistle  for  either  of  these.    The  proof  for  tbe  defendant  showed  that 
the  train  did  whistle,  and  that  it  was  running  between  fifty  and  sixty  miles 
an  hour.    The  sohedale  time  of  the  train  was  thirty -five  miles.     On   that 
morning  there  were  two  sections  of  No.  104.    Tbe  train  which  struck  the 
hand  car  was  the  first  section,  or  an  extra,  consisting  of  four  or  five  sleep- 
ers,  carrying  excursionists  to  Ohio,  but  running  on  the  time  of  tbe  regular 
train,  and  as  its  first  section.    It  had  run  from  Paducah,  176  miles,  without 
stopping,  and  was  about  twenty -five  minutes  late.    Shortly  after  It  came 
the  second  section  of  No.  104,  or  the  regular  fast  train,  and  also  the  accom- 
modation passenger  train  known  as  No.  83.  and  they  were  all  three  at  Otter 
Creek  together. 
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It  Is  Drged  for  appellee  that  the  iDtestate  knew  the  tralD  was  late  and 
orerdue,  and  took  the  risk.  It  is  urged  for  appellant  that  be  acted  under 
the  orders  of  his  foreman,  and  had  a  right  to  presume  that  his  superior 
would  not  order  him  to  go  ahead  with  the  hand  oar  if  there  was  danger.  The 
prlDoiple  relied  on  is  that  the  servant  may  lawfully  obey  the  orders  of  his 
employer,  relying  on  his  superior  knowledge  and  judgment.  But  it  is  in- 
sisted that  this  principle  does  not  apply,  as  -Riney  was  not  a  telegraph  sta- 
tion and  eaofa  of  the  men  on  the  hand  oar  knew  as  muoh  about  the  danger 
as  the  boss.    The  oiroutt  court  seems  to  have  taken  this  view. 

Eron  bad  a  watoh,  and,  so  far  as  appears,  was  the  only  man  in  the  crew 
who  bad  a  watoh  that  was  running;  but  they  all  knew  the  tin)e  of  the  train 
and  that  it  was  overdue.  None  of  tbem  knew  that  there  was  an  extra  on 
the  road  that  morning,  but  as  this  was  running  on  the  tim<»  of  the  regular 
traio,  and  was  simply  the  front  section  of  it,  it  did  not  materially  affect  the 
resolt.  The  trainmen  had  no  intimation  of  the  presence  of  the  hand  car  on 
tbe  track;  no  flag  was  put  out  by  Kron  and  no  torpedoes  or  anything  to 
give  notice  of  danger  ahead. 

In  the  American  &  English  Ency.  of  Law,  volume  20,  2d  edition,  page  180, 
tbe  rale  is  thus  stated  :  "Since  the  master  is  under  a  special  duty  to  inspect 
and  investigate  risks  to  which  the  servant  is  exposed,  and  since  tbe  servant 
may  rely  upon  the  performance  of  this  duty,  tbe  fact  that  tbe  servant  pro- 
ceeds under  the  orders  of  the  master  in  performing  an  act  whereby  he  is  ex- 
posed to  unusual  danger,  renders  the  master  liable  for  a  resulting  injury  to 
tbe  servant,  unless  tbe  risk  of  tbe  act  was  fully  realized  by  tbe  servant,  and 
^as  so  apparent  that  no  roan  of  ordinary  prudence,  situated  as  he  was,  would 
have  undertaken  it." 

A  number  of  cases  are  collected  sustaining  the  text.  (Also  to  same  effect  1 
Thompson  on  Negligence,  sections  193,  442.)  In  section  446  it  is  said  :  "Where 
tbe  neKligenoe  of  one  person  has  prepared  a  risk  for  another,  and  that  other 
proceeding  in  the  dist^harge  of  his  duty,  or  in  tbe  course  of  bis  business, 
aecepts  tbe  risk  and  is  hurt  in  consequence  of  so  doing,  tbe  question  of 
wbetber  he  is  guilty  of  contribtitory  negligence  is  almost  always  a  question 
c(  (act  for  the  jury." 

A  servant  is  not  called  upon  to  set  up  his  unaided  judgment  against  that 
of  bis  superiors;  be  may  rely  upon  their  orders.  (Ward  v.  L.  &  N.  B.  B. 
€o.,  19  Ky.  Law  Bep.,  1900.)  As  has  been  wellFaid,  tbe  servant's  dependent 
and  inferior  position  is  to  be  taken  •into  consideration,  and  if  tbe  master 
gives  bim  positive  orders  to  go  on  with  the  work,  and  the  servant  is  Injured 
be  may  recover,  unless  the  work  was  so  obviously  dangerous  that  a  servant 
of  ordinary  prudence,  situated  as  he  was,  would  not  have  obeyed. 

In  this  case  Long  was  a  mere  laborer.  The  section  foreman  under  whose 
direction  he  worked  represented  the  master,  and  it  was  Long's  duty  to  obey 
bis  orders  in  tbe  usual  course  of  business.  When  he  received  an  order  it  was 
not  his  duty  to  sit  in  judgment  upon  its  propriety,  or  to  enter  into  a  discus- 
<ioQ  with  him  as  to  the  facts  upon  which  it  was  based.  He  had  a  right  to 
presnme  that  Improper  orders  would  not  be  given,  and  to  assume  that  the 
ttotion  foreman  would  not  direct  him  to  take  risks  that  were  improper.  If 
lie  was  injored  while  obeying  the  orders  of  his  superior,  and  by  reason  of 
bit  negligenoe,  he  may  recover,  unless  tbe  risk  was  such  that  a  person  of 
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oxdlnary  prndeoce,  sltaated  as  Long  waa,  would  not  bare  taken  it.  In  de- 
termining whether  Long  should  have  obeyed  the  orders  of  his  snperlor,  it 
lonst  be  borne  in  mind  that  the  orew  were  ont  on  the  road,  and  that  if  Jjong 
had  not  obeyed  he  oonid  not  have  remained  with  the  orew.  So  far  as  a^ 
pears  he  knew  nothing  about  the  running  of  the  trains,  and  was  not  requirad 
by  his  employment  to  know  about  them.  It  was  the  seotlon  boss's  duty  l» 
oontrol  the  movements  of  the  orew,  and  to  do  this  with  proper  regard  f«r 
their  safety.  Long  had  a  right  to  rely  on  his  superior  knowledge  and  Judc* 
ment  as  to  the  safety  of  proceeding  with  the  hand  car  under  the  cisonin* 
stances,  unless  the  facts  actually  known  to  Long  were  such  that  a  servant 
of  ordinary  prudence,  situated  as  he  was,  would  not  have  taken  the  risk, 
and  this  was  a  question  for  the  jury.  In  an  exhaustive  note  on  this  subjeok 
to  the  case  of  Dallemand  v.  Saalfeldt,  48  L.  R.  A.,  766.  the  editor,  after 
pointing  out  the  conflict  of  authority  of  the  question,  says:  '*Some  judoea, 
following  out  the  analogy  of  the  doctrine  stated  in  the  last  section,  haTe 
held  that  the  rule  by  which  contributory  negligence  is  inferred,  as  matter 
of  law.  from  the  undertaking  or  continuance  of  work  which  entails  an  ab- 
normal risk  ol  which  the  servant  was  aware,  involves  the  corollary  that  the 
action  of  the  element  -of  a  direct  order  will  not  prevent  the  defense  trova 
taking  effect  if  the  servant  understood  the  perils  to  which  he  would  be  ex- 
posed in  obeying  that  order.    *    *    * 

"But  by  almost  all  courts,  including  those  who  apply  the  rule  just  re- 
ferred to  (Pennsylvania,  Illinois  and  North  Carolina  cases  cited  infra).  It 
is  held  that  the  fact  of  the  servants  having  been  directly  ordered  to  do  the 
act  which  caused  the  Injury  introduces  into  the  situation  a  diflerentlatlDcr 
circumstance  which  will  render  his  contributory  negligence  a  question  for 
the  Jury  in  nearly  every  conceivable  state  of  the  evidence.  It  does  not  fol- 
low that  because  the  servant  could  justify  a  disobedience  of  the  order  he  ia 
guilty  of  negligence  in  obeying  it.    *    *     * 

"Hence  we  find  it  laid  down  in  a  leading  case  that  where,  in  obedience  to 
an  order,  the  servant  performs  a  duty  which,  though  dangerous,  is  not  so 
dangerous  as  to  threaten  immediate  injury,  or  where  it  is  reasonably  prob- 
able that  the  work  may  be  safely  done  by  using  estraordinary  caution  or 
•kill,  be  may  recover  if  Injured.    *     *    * 

"In  other  cases  the  same  principle  Is  expressd  by  a  restrictive  form  of 
statement,  the  servant  being  held  entitled  to  obey  a  specific  command  of  hia 
superior  without  necessarily  incurring  the  consequences  of  contributoiy 
negligence, unless  the  execution  of  that  command  involves  a  hasard  which 
DO  ordinarily  prudent  person  would  have  subjected  himself  to." 

In  support  of  these  principles  the  following  instances  are  given  in  whiob 
the  servant  was  allowed  to  recover :  Where  a  section  hand  obeys  orders  to 
take  a  hand  car  ofi  the  track,  when  a  train  Is  close  at  hand;  or  where  a  seo- 
tlon man  undertook  to  get  two  stones  off  the  track  when  a  train  was  ap- 
proaching; or  where  a  brakeman  jumped  from  a  moving  train;  or  where  a 
laborer  was  injured  by  the  fall  of  a  large  wheel  which  be  was  helping  U^ 
move  down  an  incline;  or  by  the  caving  of  a  bank  ;  or  by  the  explosion  of 
a  blast  over  which  he  was  ordered  to  work.    These  principles  control  thla 
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passBQger  until  It  was  past  due  and  the  ooDduotor  bad  tben  conoladed  to  go^ 
9S  to  Otter  Greek  ahead  of  the  itasseDger  train,  and  iiad  ordered  the  hiM^dVi. 
aboard,  it  would  hardly  be  maintained  that  if  tbe  train  had  been  ran  into^ 
(9  tbe  passenger  before  it  reaohed  Otter  Creek,  and  one  of  the  laboievA 
killed,  tbe  company  would  not  be  responsible.  Yet  this  is  in  snbstanoe  th» 
oase  we  have,  for  the  section  boss  has  as  fall  control  of  tbe  hand  oar  as  the. 
ooDdnotor  has  of  tbe  gravel  train.  The  hands  on  the  grave]  train  wonld  not. 
be  required  to  inquire  what  orders  the  oonduotor  had,  or  what  emergency 
induced  him  to  go  forward,  or  what  reason  he  bad  for  supposing  it  to  be. 
nfe.  All  this  applies  equally  to  the  laborer  working  under  tbe  section  boss. 
Long  was  simply  riding  on  tbe  hand  car  in  obedience  to  the  orders  of  hia, 
boss,  who  was  taking  him  to  the  place  of  work,  and  for  some  reason  waa. 
anxious  to  get  tbeie  as  quickly  as  be  could. 

Judgnaent  reversed  and  cause  remanded,  with  directions  to  grant  appeK 
lant  a  new  trial. 

Whole  court  sitting. 

Judges  DuBelle  and  O'Rear  dissenting. 


BUCELBS  V.  COMMONWEALTH. 
(Filed  June  14,  1908.) 

1.  Criminal  law— Duty  of  the  court  to  give  all  tbe  law  in  criminal  cases— 
Exceptions  to  in8truction»— Appellant  was  tried  for  the  murder  of  R.,  whov 
had  been  appointed  by  the  sheriff  as  a  deputy,  and  directed  to  preserve  order^ 
at  a  picnic.    He  was  found  guilty  and  his  punishment  fixed  at  death.    A 
motion  for  a  new  trial  was  made  on  the  ground,  first,  that  the  finding  of  the 
jnry  was  contrary  to  the  law  and  the  evidence;   and,  second,   that  the  jury 
was  illegally  constituted.    No  afiSdavits  were  filed  in  support  of  the  seconii 
ground  for  a  new  trial,  and  an  exception  entered  to  the  order  overruling  the 
motion  for  a  new  trial  is  the  only  exception  appearing  in  the  record.    Thia 
sppoal  is  prosecuted  by  appellant,  and  tbe  principal  question  involved   ia. 
whether,  as  there  were  no  exceptions,  either  to  the  admission  of  testimony  or- 
to  tbe  instructions,  the  Court  of  Appeals  can  consider  the  alleged  errors  with 
a  view  to  a  reversal  of  tbe  Judgment.    Held— That  in   the  progress  of  thk». 
trial  of  a  criminal  prosecution  an  error  in  what  may  be  called   the  practlcov 
of  the  oase  in  admitting  or  rejecting  testimony,  and  the  like,  an  exception 
to  the  ruling  of  the  court  must  be  made  in  order  to  call  the  attention  of  the 
oonrt  to  same  before  tbe  same  can  be  reviewed  on  appeal.    But  in  regard  to. 
the  question  of  instructions  a  different  rule  obtains.    The  trial  court  is  re* 
quired  without  request  to  give  the  law,  the  correct  law,  and  the  whole  law. 
It  is  not  necessary  to  call  the  judge's  attention  to  an  error;  the  law  requirea. 
blB  attention.    It  is  not  only  not  necessary  to  specify  tbe  error  which  he  haa. 
committed,  but  it  is  not  required  that  he  be  requested  to  give  "all**  the  law 
of  the  case.    A  general  exception  does  not  point  out  error  in   law   which   ia. 
Oct  given.     It  does  not  even  call  attention  to  the  fact  that  it  is  not  given. 
It  does  not  specify  the  error  in  tbe  law  laid  down,  and  yet  this  court  under 
saeh  general  exoeption  to  instructions  given  reverses  for  failure  to  give  otbeia^ 
which  were  not  asked.     There  is  no  policy  which  requires  such  an  exception » 
for  the  exception  has  no  effect  and  can  accomplish   no  purpose.    Where  the^ 
raason  fails  tbe  rule  fails  also. 

2.  Instructions— Self-defense— The  instruction  given  as  to  self  defei  ^e  ^as^ 
erroneous  l)ecau8e  the  word  "escape"  was  improperly  used  therein. 
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8.  Right  of  deceased  to  arrest  appellant— It  was  error  to  give  an  instruo- 
liloD  which  assumed  that  deceased  was  a  deputy  Rberiff  and  had  the  right  to 
tirrest  for  disorderly  condaot  oowmltted  in  his  presence,  as  the  proof  falls 
to  show  that  the  appointment  of  the  deceased  as  a  deputy  sheriff  was  ap- 
proved by  the  county  court,  as  required  by  sections  4141  and  4660,  Kentucky 
'Statutes. 

S.  M.  Pay  ton  for  appellant. 

Morrison  Breckinridge  and  Robt.  J.  Breckinridge  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  courc  by  Judge  DuBelle. 

Appellant  was  tried  for  the  murder  of  Robert  L.  Beid,  found  guilty,  and 
his  punishment  fixed  at  death.  A  motion  for  a  new  trial  was  made,  on  the 
.i^round,  first,  that  the  finding  of  the  jury  was  contrary  to  the  law  and  the 
evidence;  and,  second,  that  the  jury  was  Illegally  constituted,  in  that  there 
^ere  members  thereof  who  had  publicly  expressed  their  oonvicton  that  the 
defendant  ought  to  be  hanged.  No  affidavits  were  filed  in  support  of  the 
second  ground  for  new  trial;  the  motion  was  overruled,  and  an  exception 
entered  to  the  order  overiuling  it.  This  exception,  which  is  claimed  to  have 
been  inserted  by  the  clerk  from  force  of  habit,  is  the  only  exception  we  find 
in  the  record. 

The  evidence  shows  that  a  negro  picnic  was  given  on  '* Utopia  Island,'* 
near  Elizabeth  town;  that  a  few  days  before  the  promoters  applied  to  the 
sheriff  to  have  Reid  appointed  a  deputy,  to  keep  order  at  the  picnic,  and  that 
he  had  Reid  sworn  in  as  deputy  before  a  deputy  county  court  clerk ;  that 
appellant  went  on  the  traiu  to  the  picnic,  and  was  drunk  and  disorderly 
Tiver  a  game  of  **craps;"  that  he  went  across  the  creek  from  the  ploDlc 
grounds,  and  afterwards  returned :  that  Held  remonstrated  with  hiaa;  that 
he  cursed  Reid,  and  then  the  shooting  occurred,  the  great  majority  of  the 
witnesses  stating  that  Buckles  fired  the  first  shot,  indeed  the  first  two  shots. 

There  wa»,  however,  contradictory  evidence  as  to  who  fired  the  first  shot. 
Immediately  thereafter  a  number  of  the  picnickers  began  shooting  at  Buck- 
les, who  was  bit  in  the  stomach  and  in  the  arm,  and  who  claims  that  he  re- 
't}eived  the  stomach  wound  before  he  fired  bis  pistol. 

Counsel  for  appellant  contends  that  there  was  manifest  error  to  hie  prej- 
udice In  the  admission  of  testimony  and  in  the  instructions  given  to  the 
jury.  But  we  must  first  determine  whether,  as  there  were  no  exceptions 
either  to  the  admission  of  testimony  or  to  the  instructions,  we  can  consider 
the  alleged  errors,  with  a  view  to  reversal  of  the  judgment.  Counsel  seems 
to  concede  that  the  great  weight  of  authority  is  against  the  power  of  this 
eijurt  to  consider  any  error  in  the  conduct  of  the  case  which  was  not  objected 
and  excepted  to  at  the  time.  In  Branson  v.  Commonwealth,  92  Ky.,  333. 
this  rule  was  announced  In  the  opinion  by  Judge  Holt,  and  a  distinction 
made  between  steps  proposed  by  the  adverse  party  and  those  taken  by  the 
^ourt  sua  sponte,  it  being  held  that,  in  the  former  case,  an  objection  should 
be  entered  *'ln  order  to  specially  call  the  court's  attention  to  it;  and  If  Its 
ruling  be  adverse  to  the  objecting  party,  then  he  roust  except.  This  is  the 
proper  practice.  It  is  the  express  rule  of  the  present  Civil  Code,  and  a  proper 
'conduct  of  criminal  cases  requires,  in  our  opinion,  the  same  practice. 
'^he  provisions   of   the  Criminal   Code  admit,  and  It  seems  to  us   require. 
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eoob  a  cosslrooUon.  Tbe  trial  judee  should  be  made  aware  wbeD  one  side^ 
proposefl  to  take  a  oertaio  stop  in  a  case  that  it  is  objected  to  upon  the  otheir 
Bide.  This  is  fair  to  blm.  The  matter  is  likely  then  to  receive  more  careful 
atteotioD  from  him.  Tbe  party  ought  sot  to  wait,  as  if  he  were  consenting, 
and  (lieD  afterwards  merely  except  to  what  has  been  done.  He  should  also 
except  U)  tbe  decision  when  made,  else  it  can  fairly  be  inferred  that  although 
he  objected  when  the  step  was  proposed  by  the  adverse  party,  yet.  he  baa. 
aoqciesoed  in  the  court's  decision  as  correct.  (Loving,  &c.  v.  Warren.. 
County,  14  Bush,  316;  Reed  v.  Commonwealth,  7  Bush,  641.) 

*' Where,  however,  the  court  sua  sponte  does  something  he  need  only  except, 
but  when  it  comes  from  the  opposing  party  he  should  first  object,  and  then 
after  tbe  court's  decision  except  to  its  action." 

The  present  counsel  for  appellant  seems  to  admit  the  propriety  of  the  prao« 
tice  here  outlined,  but  insists  that  a  different  rule  has  been  applied  by  this 
court  io  tbe  case  of  McClore  v.  Commonwealth,  81  Ky.,  448,  in  which  the 
tender  age  of  the  defendant,  a  boy  under  fourteen  years,  was  held  to  impose 
npon  tbe  trial  court  the  duty,  of  its  own  motion,  without  objection  or  ex* 
oeption  from  any  one,  to  protect  the  accused  from  all  illegal  proceedings; 
and  argues  therefrom  that  the  same  rule  should  be  applied  in  the  case  ot 
an  ignorant  negro,  when,  through  tbe  incompetency  of  bis  counsel,  proper 
steps  were  not  taken  for  bis  protection.  He  argues,  further,  that,  in  any 
event,  tbe  rule  does  not  apply  to  exceptions  to  the  instructions  of  tbe  court; 
that  it  is  well  settled  that  in  a  criminal  case  it  is  tbe  duty  of  the  court  to 
KiTe  tbe  wbulQ  law  applicable  to  the  case.  (Williams  v.  Commonwealth,  7 
Ky.  Law  Rep.,  744;  Cook  v.  Commonwealth,  10  Ky.  Law  Rep.,  £22;  L.  & 
N.  R.  K.  Co.  V.  Commonwealth,  13  Ky.  Law  Rep.,  925;  Trimble  v.  Com- 
monwealth, 78  Ky..  176;  Heilman  v.  Commonwealth,  84  Ky.,  457.)  He 
contends  that  io  Williams  v.  Commonwealth,  80  Ky.,  813,  where  counsel 
entered  a  general  exception  to  tbe  instructions,  and,  though  requested  by 
tbe  court,  refused  to  specify  the  grounds  of  his  objection,  the  general  excep- 
tion was  held  sufScient,  and  tbe  court,  through  Judge  Hargis,  said :  "Such 
a  rale  would  operate  very  harshly  in  cases  where  the  attorney  for  the  accused 
might  not  be  able  to  point  out  the  Illegal  instruction, *and  such  cases  as  sup- 
posed have  and  will  continue  to  occur,  hence  the  law  makes  no  distinction 
between  a  general  and  particular  exception,  as  either  is  sufficient  to  author- 
ize this  courc  to  examine  the  alleged  error  based  on  an  exception  taken  aa. 
in  this  case." 

Id  that  case,  also,  It  was  held  to  be  "the  duty  of  the  court  to  state  the  law 
folly  and  correctly  to  the  JU17  in  the  instructions."  And  so  it  is  urged- 
that  as  the  whole  law  applicable  must  be  correctly  given  to  tbe  jury,  al- 
though it  may  not  be  asked,  there  is  no  occasion  for  requiring  an  exception 
to  be  entered,  as  such  exception  would  not  call  the  attention  of  the  court  ta 
ao7  error  contained  Id  the  instructions,  or  in  any  way  tend  to  its  eorrec-. 
tion;  that  an  exception  is  a  useless  formality,  which  has,  in  the  McClur& 
caie,  been  disregarded  by  the  court,  on  account  of  the  incompetency  of  the 
defendant,  and  should  be  disregarded  in  this  case  because  of  tbe  incompetency 
both  of  tbe  appellant  and  of  counsel  who  represented  him  in  the  trial  court. 

Id  this  connection,  attention  is  called  to  the  changes  made  in  what  is  now 
■ection  340  of  the  Criminal  Code.  Section  SS4  of  tbe  Code  of  1854  reads :  "A 
lodgment  of  ooDvictlon  shall  oply  be  reversed  for  the  following  errors  of  Iave» 
to  tbe  defeodaDt*8  prejudice  appearing  on  the  record : 
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'^lat.  An  error  of  the  oircalt  court  in  admitting  or  rejeoting  importent 
evidence. 

*'2d.  Ad  error  in  InBtrocting  or  refusing  to  Instrnot  the  Jnry. 

^'Sd.  An  error  in  failing  to  firreat  the  judgment. 

''4th.  An  error  in  allowing  or  disallowing  a  peremptory  challenge." 

By  that  provision  the  court  was  inhibited  by  legislative  enactment  from 
reversing  a  judgment  for  the  specified  causes.  In  lieu  of  that  section  the 
new  Code  had  the  provision  (section  840):  "A  judgment  of  conviction  aball 
t)e  reversed  for  any  error  of  law  to  the  defendant's  prejudice  appearinic  on 
the  record."  By  the  act  of  March  4,  1880,  this  section  was  amended  to  read  : 
*'A  judgment  of  conviction  shall  be  reversed  for  any  error  of  law  appearing 
on  the  record  when,  upon  consideration  of  the  whole  case,  the  court  is  satis- 
fied that  the  substantial  rights  of  the  defendant  have  been  prejudiced 
thereby." 

It  is  insisted  that  these  changes,  and  especially  the  amendment  of  1&80, 
leaving  sections  280,  2S\  and  282  as  they  stood  before,  were  intended  to  work 
a  substantial  change  in  the  whole  system  of  appeals  in  criminal  cases. 

Counsel  concedes  that  in  Burns  v.  Commonwealth,  8  Met.,  18,  it  was  held 
^bat  the  instructions  must  be  excepted  to  in  order  to  obtain  levlsion  of  the 
error,  and  that  this  construction  was.  without  exception,  followed  until 
after  the  adoption  of  the  section  as  it  now  stands;  but  claims  that,  since 
that  amendment,  the  court  has,  in  at  least  one  case  (the  McClure  case), 
flatly  overturned  the  former  rulings,  and  in  two  other  cases  (the  Hellinan 
tsaae  and  the  Williams  case  in  80  Ky. ,  — )  shown  a  disposition  to  modify  it.  So 
tar  as  we  are  informed,  the  question  in  this  form  has  never  been  presented 
for  decision. 

We  can  not  concur  in  the  contention  that  the  amendment  of  1880  to  section 
840  works  a  substantial  change  in  the  system  of  criminal  jurisprudence,  so 
as  to  give  this  court  revisory  power  on  appeal,  regardless  of  thie  fact  that 
no  exception  has  been  taken,  over  every  error  of  law  in  the  practice  of  the 
case  which  might  appear  upon  the  record,  buch  a  contention  might  have 
been  plausibly  made  upon  the  adoption  of  the  present  Code,  when  the  word 
*'only"  was  dropped  from  the  section,  and  it  was  made  to  read:  "A  judg- 
ment of  conviction  shall  be  reversed  for  any  error  of  law  to  the  defendant's 
prejudice  appearing  on  the  record. "  But  that  section  was  construed  In 
connection  with  sections  280,  281  and  282;  and  as  by  section  280  the  right 
was  given  to  either  party  to  except  to  any  decision  of  the  court  by  which  his 
substantial  rights  were  prejudiced,  and  by  section  281  certain  matters  were 
declared  not  subject  to  exception,  and,  therefore,  decided  not  to  be  grounds 
for  reversal,  and  by  section  282  the  exception  was  required  to  be  shown  upon 
the  record  by  a  bill  of  exceptions,  as  provided  in  the  Code  of  Practice  In  oivll 
-oases,  this  court  uniformly  held,  at  least,  prior  to  the  amendment,  that  as 
Its  appellate  jurisdiction  was  the  cieature  of  the  statute,  it  was  limited 
thereby,  and  juilsdlctlon  could  not  be  taken  to  reverse  for  an  error  not  ex- 
tjepttid  to,  though  apparent  on  the  recoid  and  to  the  defendant's  prejudice. 

By  reference  to  the  Civil  Code,  sections  383  to  839,  inclusive,  we  find  the 
basis  of  many  of  the  rulings  in  criminal  cases.  Section  888  contains  the 
rule  laid  down  by  Judge  Holt  in  Branson  v.  Commonwealth,  that  a  party 
«nay,  without  a  previous  objection,  except  to  a  decision  against  him,  unless 
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it  be  made  at  ibe  Instanoe  of  the  adverfle  party;  and  it  is  by  ooDstruotioD  of 
tbe  GiTil  Code  that  we  obtain  the  rule  that  instrnotiODS  may,  by  order  of 
toxai,  be  made  a  part  of  the  record,  and  need  not  then  be  embodied  in  tbe 
bill  of  ezoeptions. 

Tbe  amendment  of  1880  aeeras,  in  faot,  to  be  rather  a  limitation  upon  our 
•tRfentory  power  of  revision  thnn  an  enlargement  of  it,  fox  instead  of  declar- 
ing that  a  judgment  of  conviction  shall  be  reversed  for  any  error  of  law  to 
the  defendant's  prejndioe  appearing  on  tbe  record,  It  provides  that  snoh 
judgment  shall  be  reversed  for  any  error  of  law  appearing  on  the. record 
wbeo,  upon  consideration  of  tbe  whole  case,  the  court  is  satisfied  that  the 
tabstantial  rights  of  the  defendant  have  been  prejudiced  thereby,  thus  re- 
qnlrlDg,  for  the  purpose  of  reversal,  not  merely  that  the  error  shall  be  to  tbe 
defendant's  prejudice,  but  that,  on  consideration  of  the  whole  case,  tbe 
court  shall  be  satisfied  that  the  substantial  rights  of  tbe  defendant  have 
been  prejudiced  thereby. 

But  tbe  question  remains,  whether  there  is  such  a  substantial  differenoe 
between  error  in  giving  or  falling  to  give  the  law  of  the  case  in  instructions 
and  error  in  what  may  be  called  the  practice  of  the  case,  in  admitting  or 
rejecting  testimony  and  the  like,  as  would  justify  us  in  taking  cognizance 
of  an  error  in  the  one  case,  though  nofc  excepted  to,  when  we  would  refuse 
it  in  tbe  other  case.  Inasmuch  as  the  custom  of  taking  a  general  exception 
to  instructions  in  a  criminal  case  is  so  general  as  to  be  almost  automatic, 
tbe  eases  in  which  this  question  could  have  been  made  are  few  in  number, 
and  tbe  question,  so  far  as  we  are  aware,  has  never  been  raised;  that  there 
1b  a  difference  in  tbe  reason  for  requiring  an  exception  under  our  present 
practice  there  can  be  no  manner  of  doubt.  Whether  the  rule  be  regarded  as 
fairly  to  be  deduced  from  tbe  provisions  of  the  statutes  when  read  together, 
or  as  a  rule  of  judicial  bonstructlon  not  literally  required  by  section  840,  as 
amended,  it  Is  a  rule  of  policy,  and  based  upon  the  necessities  of  jurispru- 
dence. It  is  to  be  presumed  that  the  trial  court  will  correct  an  error  to 
which  its  attention  is  called.  It  is  to  be  presumed  that  the  court  will  noi 
role  erroneously,  if  proper  objection  is  made.  It  is  to  be  presumed  also  that 
the  defendant  acquiesces  in  that  to  which  be  does  not  object,  and  is  satisfied 
with  tbe  rulings  to  which  he  does  not  except.  We  know  that  in  tbe  hurry 
and  distraction  of  courtroom  practice  errors  must  occur;  that  matters  will 
occQr  to  distract  tbe  attention,  and  that  errors  and  inadvertences  result 
from  the  mere  physical  strain  and  fatigue  of  courtroom  service;  and  there- 
from arises  the  policy  of  the  rule  that  tbe  trial  court's  attention  must  be 
called  to  tbe  proceeding  which  is  objected  to,  and  to  the  ruling  upon  which 
a  reversal  is  to  be  sought,  in  order  that  a  fair  trial  of  accused  persons  may 
be  bad  as  speedily  as  possible,  and  the  ends  of  justice  attained  by  the  means 
wblob  human  experience  shows  best  adapted  to  the  purpose. 

Bat  when  we  come  to  tbe  question  of  Instructions  a  different  rule  obtains. 
Tbe  trial  court  is  required,  without  request,  to  give  the  law,  the  correct 
l^w,  and  tbe  whole  law.  It  is  not  necessary  to  call  tbe  judge's  attention  to 
AB  error;  the  law  requires  bis  attention.  It  is  not  only  not  necessary  to 
specify  the  error  which  he  has  committed,  but  it  Is  not  required  that  he  be 
Kqaested  to  give  all  the  law  of  the  case.  Again  and  again,  in  cases  in 
whloh  the  law  was  given  with  absolute  correctness,  so  far  as  tbe  court  under- 
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took  to  give  It,  this  court  has,  upon  a  general  exoeption  to  the  correct  law 
thus  glveu,  reversed  because  the  court  failed  to  give  law  which  was  Dot  asked 
for,  and  to  which,  as  it  was  DOt  glyeOi  and  was  not  given  Incorrectly,  ai» 
exception  could  not  apply. 

A  general  exoeption  does  not  point  out  error  In  law  which  is  not  given* 
It  does  not  even  call  attention  to  the  fact  that  It  is  not  given.  It  does  do^ 
even  specify  the  error  complained  of  in  the  law  laid  down,  anu  yet,  under  snob 
general  exoeption  to  instructions  given,  we  reverse  for  failure  to  give  others- 
which  were  not  asked.  There  is  no  policy  which  requires  such  an  excep- 
tion, for  the  exoeption  has  no  effect,  and  can  accomplish  no  purpose.  Wber» 
the  reason  fails,  the  rule  falls  also. 

The  instrnction  upon  self-defenmt  uses  the  word  **esoape"  in  a  manner 
which  has  frequently  been  condemned  by  this  court.  (McClung  v.  Common- 
wealth, 17  Ky.  Law  Rep.,  1889;  Willis  v.  Commonwealth.  SO  Ky.  Law  Rep.^ 
886;  Arnold  v.  Commonwealth,  21  Kj.  Law  Rep.,  1678:  Tubbs  v.  Commoo- 
wealth,  2-2  Ky.  Law  Rep.,  481;  Eversole  v.  Commonwealth,  96  Ky.,  624.) 

The  instruction  as  to  the  right  of  deceased  to  arrest  appellant  seems  to  ua- 
to  be  also  erroneous.  There  was  no  competent  evidence  of  the  appointment 
of  Reld  as  deputy  sheriff.  He  could  not  be  appointed  except  with  the  ap- 
proval of  the  county  court.  (Kentucky  Statutes,  eections  4141  end  4660.  > 
As  the  sheriff  can  not  appoint  a  deputy  without  the  approval  of  the  county 
court,  sucb  approval  must  be  shown  to  make  the  appointment  valid.  It 
was,  theiefore,  error  to  give  an  Instruction  assuming  that  Beid  was  a  deputy 
sheriff,  and  had  the  right  to  arrest  for  disorderly  conduct  committed  in  hl» 
presence.     The  form  of  the  instruction  is  also  objectionable. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  award  appellant  a  new  trial  and  for  further  proceedings  con« 
slstent  herewith. 

Whole  court  sitting. 

NAPIER  V.  CORNKTT. 
(Filed  June  14,  1902— Not  to  be  reported.) 

1.  Contested  election-notice— Where  process  on  a  petition  contesting  au 
election  is  made  returnable  to  the  first  day  of  the  next  circuit  court,  and 
this  process  is  quashed  by  the  court  apd  other  process  Issued  thereon  requir- 
ing contestee  to  answer  within  twenty  days  of  service,  appellee  is  not  en- 
titled to  a  dismissal  of  the  petition  because  the  second  process  was  not  issued 
within  the  time  required  by  the  law  for  contests  of  election.  Contestant 
had  done  all  that  the  law  required  him  to  do.  by  filing  his  petition,  and 
should  not  be  prejudiced  by  error  of  the  clerk  In  issuing  the  process. 

2.  Irregularity  of  elections— Appellant  and  appellee  were  opposing  can- 
didates for  sheriff,  and  the  face  of  the  rstums  showed  that  the  vote  stood  for 
appellant  568  votes  and  for  appellee  613  votes.  The  certificate  of  election  wa^ 
given  to  appellee,  and  this  action  was  filed  by  appellant  contesting  the  elec- 
tion, alleging  fraudulent.  Illegal  and  corrupt  conduct  of  election  ofiacers  In 
six  precincts.  In  his  answer  appellee  denies  the  fraudulent,  illegal  and 
corrupt  conduct  of  election  officers,  and  filed  a  counter  contest,  alleging 
fraud  and  irregularities  In  two  precincts  which  gave  majorities  for  con- 
testant. Held— That  the  proof  does  not  show  fraud  in  but  two  preclnota, 
one  of  which  gave  a  majority  for  appellant  and  the  other  a  majority  for^ 
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appellee.  If  both  were  thrown  out  It  wonld  not  alter  the  result.  The 
irrBRnlaritlef  were  not  BnfBclent  to  Justify  the  court  In  deolaring  the 
eleoUon  TOld. 

8.  Voting  illiterates— Burden  of  proof— There  were  Irregularities  shown  by 
the  proof  to  have  been  oommitted  in  live  precinots.  In  some  of  the  precincts 
they  seem  not  to  have  been  sworn  at  all  as  to  their  disabilities.  In  all  of 
these  precinots  there  were  some  of  these  votes  as  to  which  there  was  some 
tsstljnony  that  they  were  voted  openly  with  the  aid  of  the  officers.  The  bur- 
den of  proof  showing  illegal  votes  oast  is  on  the  contestant,  and  that  burden 
is  only  partially  sustained  by  showing  that  illegal  votes  were  oast.  In  order « 
to  make  out  bis  oase  he  must  show  for  whom  they  were  cast.  For  whom  a 
bidlot  voted  openly  on  the  table  of  the  election  officers  was  cast  is  a  matter 
msoeptlble  of  proof.  It  was  marked  In  the  presence  of  the  officers.  They 
sre  at  liberty  to  testify  to  the  manner  in  which  it  was  marked ;  and  as  the 
vote  was  illegal  the  voter  himself  is  not  exempted  by  the  election  law  from 
testifying  for  whioh  candidate  he  oast  it. 

James  Andrew  Soott,  E.  E.  Hogg  and  J.  J.  G.  Bach  for  appellant. 

P.  T.  Wheeler,  John  C.  Eversole  and  F.  J.  Eversole  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Oplnon  of  the  court  by  Judge  Du Belle. 

The  appellant  and  the  appellee  were  the  candidates  of  the  Democratic  and 
Bepublloan  parties,  respectively,  for  the  office  of  sherifT  of  Perry  county,  at 
an  election  held  November,  1901,  and  their  names  were  duly  placed  upon 
the  ballots.  The  county  board  of  election  commissioners  canvassed  the  re- 
tams,  declared  Oornett  elected  sheriff,  and  issued  to  him  a  certificate  of 
eleotion.  According  to  the  face  of  the  returns  upon  which  this  certificate 
WM  issued  Napier  reoeived  558  votcH  and  Cornett  618  votes.  Napier  there* 
npoo  filed  his  petition  contesting  the  election  upon  the  ground  of  fraudu- 
lent, illegal  and  corrupt  conduct  of  election  officers  in  Carr's  Fork  precinct. 
No.  6;  Leatherwood  precinct.  No.  7;  Bowling  precinct,  No.  1;  Campbell  pre- 
dnct,  No.  2;  Forked  Mouth  precinct.  No.  8,  and  Town  or  Hasard  precinct, 
Na  10.  A  summons  was  issued  on  this  petition,  summoning  the  defendant 
to  answer  on.  the  1st  day  of  the  next  December  term  of  the  Perry  Circuit  Court, 
Initead  of  oiting  him  to  answer  within  twenty  days  from  service,  the  time 
flxsd  by  the  eleotion  law  for  filing  answer  in  such  oases.  On  motion  of  the 
defendant  the  court  quashed  the  summons  and  a  new  summons  was  issued, 
oltiog  the  defendant  to  appear  and  answer  within  twenty  days  of  service 
thereof;  and  a  motion  was  made  to  dismiss  the  petition  upon  the  ground 
that  the  original  process  was  so  defective  that  it  was  no  process  in  cooteni- 
plation  of  law,  and,  therefore,  as  the  second  summons  was  not  Issued  until 
aftir  the  expiration  of  the  time  limit  for  filing  the  petition  of  contest,  no 
oootest  bad  been  begun. 

Theeourt  overruled  the  motion  to  dismiss  the  petition,  and  we  think 
properly.  The  plaintiff  was  not  in  fault  as  to  the  issuance  of  the  summons. 
All  that  was  necessary  for  him  to  do  was  to  file  his  petition  and  ask  that 
lunrnoQ*  issue  thereon ;  and  if  the  summons  was  in  fact  invalid,  the  mis- 
l^annoe  of  the  clerk  did  not  avail  to  defeat  the  rights  which  the  plaintiff 
bad  B^puMd  by  doing  all  that  was  required  of  him. 

Whether  the  aotion  of  the  trial  oourt  in  quashing  the  original  summoni 
wai  proper  we  need  not  consider.    A  disoussion  of  that  question  would  be 

vol.  24 -37 
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purely  academio,  in  view  of  the  fact  that  under  the  oew  procedure  act  of 
March  S9,  1902  (Session  Acts  1903,  page  279),  it  is  required  that  the  defend- 
ant be  summoned  to  answer  in  ten  days,  if  -the  summons  be  directed  to  tb« 
county  where  issued,  and  in  twenty  days  if  directed  to  any  other  county,  and, 
therefore,  under  the  new  act  a  case  can  not  arise  in  wfaieb  the  summcDS 
notifies  the  defendant  that  he  has  a  longer  time  to  answer  than  that  to 
which  he  is  entitled  under  the  election  law.  There  was  also  a  demmfer  to 
the  petition,  but  we  think  it  unnecessary  to  go  into  the  question  <rf  tbe 
^iSoiency  of  the  averments. 

In  Town  or  Hazard  precinct,  No.  10,  attack  was  made  upon  the  or€fer 
creating  the  precinct,  on  the  ground  that,  by  section  1444,  Kentucky  Stat- 
utes, no  change,  division  or  consolidation  of  a  precinct  can  be  mado  alter 
the  June  term,  with  a  further  provision  for  due  notice  one  month  before  the 
election;  and' that  the  order  creating  the  precinct  was  not  signed  on  tlio 
order  book  by  the  county  Judge  until  after  the  notices  of  the  change  had 
been  posted.  But  it  is  not  contended  that  the  order  was  not  signed  at  all; 
and  if  subsequently  signed,  we  think  it  valid  as  of  the  date  of  its  entry. 
(Kentucky  Statutes,  section  1060. ) 

The  answer  and  the  second  answer  of  the  oontestee  contained  Bpieollfo 
denials  at  the  irregularities  averred  in  the  petition,  and  In  addition  a  oontiter 
contest  as  to  the  Lost  Greek  precinct,  No.  9,  and  Troublesomo  preolnot,  19o. 
8,  in  which  majoritios  were  given  for  contestant,  and  at  which  it  was  alleged 
that  similar  irregularities  occurred,  and  further  specified  certain  illegal 
votes  which  were  alleged  to  have  been  cast  and  counted  for  oonteetant  In 
certain  of  the  precincts.  A  reply  was  filed,  denying  the  affirmative  aver- 
ments of  the  answers.  No  testimony  was  taken  by  contestant  as  to  Forked 
Meuthand  Leatherwood  precincts,  and  none  by  contestee  as  to  Troublesome 
precinct.  The  contestant's  claim  is  based  upon  the  proposition  that  four 
precincts  as  to  which  he  took  testimony,  in  which  majorities  were  reported 
for  contestee,  should  be  thrown  out  entirely,  which  would  give  him  a  ma- 
jority of  the  votes,  even  if  Lost  Greek  precinct  should  also  be  thrown  out, 
which  he  seems  to  concede  should  be  done  if  the  'ither  precincts  are  ex- 
cluded. 

The  court  has  not  time  to  go  into  an  extended  discussion  of  the  testimony 
shown  in  this  record  of  upwards  of  five  hundred  pages.  It  Is  sniBoleBt  to 
say  that  a  careful  examination  of  the  evidence  shows  that  irregularities  oo- 
ourred  in  all  the  precincts  of  which  complaint  Is  made  on  either  side.  But 
we  can  not  say  that  they  are  sufficient  to  justify  us  In  throwing  out  the  pr^ 
clncts  under  the  rule  laid  down  in  Banks  v.  Sergeant,  20  Ky.  Law  Bep., 
1024.  As  a  rule,  except  in  two  of  the  precincts,  the  irregularities  were  triv- 
ial, and  suoh  as  resulted  naturally  from  holding  elections  with  the  Inscifll- 
dent  accommodations  afforded  by.  country  school  bouses.  Sxoept  in  Lost 
Greek  precinct,  which  returned  a  vote  of  76  to  9  in  favor  of  contestant,  thesa 
soems  to  be  no  specific  evidence  of  fraud  or  violence.  In  that  preoinot  there 
seems  to  have  been  little  pretense  of  propriety;  and  in  one  of  the  other  pn> 
cincts,  which  showed  an  almost  equal  disparity  in  the  vote  In  favor  of  oon- 
testee, the  proceedings  were  not  very  much  better.  But  if  both  these* 
precincts  were  thrown  out  entirely,  it  would  not  change  the  resutt  of  the 
election. 
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Ip  one  resp^t.tbe  election  law  was  not  observed  at  any  of  the  Ave  preolnots 
O9no9rniog  which  testixnoDy  was  Introduced,  and  this  was  as  to  the  voting 
otMlXts^Uis,  In  some  of  the  preolnots  they  seem  not  to  have  been  sworn  at 
all,  as  IptbQlr  disabilities.  In  the  others  there  is  conflict  of  testimony  upon 
thflA  pfftot.  In  all  the  preolnots  there  were  some  of  these  votes  as  to  which 
there  was  some  testimony  that  they  were  voted  openly,  with  the  aid  of  the 
oiOoers.  The  circuit  judge  undertook  to  deduct  those  votes  which  were 
ihown  to  have  been  voted  openly,  and  as  to  which  the  testimony  showed  for 
whom  they  were  oast,  from  the  vote  of  the  candidate  who  had  obtained  the 
beneflt  of  them.  This  was  correct,  and  in  accord  with  the  rule  laid  down 
in  Major  v.  Barker,  99  Ky.,  806.  Votes  so  cast  were  illegal,  and  the  returns 
ihould  be  purged  thereof,  If  possible. 

But  the  court  applied  the  rule  laid  down  In  McCrary  on  Elections,  section 
496,  in  purging  the  leturns  of  the  Illegal  yotes  shown  to  have  been  thus  cast, 
but  as  to  wblob  the  testimony  did  not  show  for  whom  they  were  cast,  by  de- 
dnotlDg  them  proportionately  from  both  candidates,  according  to  the  entire 
vote  returned  for  each.  It  is  suggested  that  the  case  of  Major  y.  Barker  fur- 
oisbes  authority  for  this  rule  in  this  State.  This  is  an  error.  In  that  case 
the  testimony  of  the  clerk  who  marked  the  ballots  showed  for  what  ^oandJ. 
date  he  marked  thorn.  After  full  consideration  we  have  concluded  that  the 
rale  laid  down  In  McCrary  is  unsafe,  and  is  not  applicable  to  a  case  like 
this,  where  It  is  not  shown  to  be  impossible,  by  the  use  of  due  diligence,  to 
■how  for  whom  the  illegal  votes  were  oast,  and  that  is  the  only  class  of  cases 
to  which  MoCrary  holds  that  rule  should  be  applied.  He  says:  "Let  it  be 
Qoderttood  thai  we  are  here  referring  to  a  case  where  it  is  found  to  be  impos- 
sible by  the  use  of  due  diligence  to  show  for  whom  the  illegal  votes  were 
cast.  If  in  any  given  case  it  be  shown  that  the  proof  was  within  the  reach 
of  the  party  whose  duty  it  was  to  produce  it,  and  that  he  neglected  to  pro- 
dnce  it,  then  he  may  well  be  held  answerable  for  his  own  neglect;  and 
becaase  it  was  his  duty  to  show  for  whom  the  illegal  votes  were  cast,  and 
because  he  might,  by  the  use  of  reasonable  diligence,  have  made  this  show- 
log,  it  may  very  properly  be  said  that  be  should  himself  suffer  the  loss  occa- 
sioned by  deducting  them  from  his  own  vote." 

The  presumption  is  in  favor  of  the  regularity  and  authenticity  of  the  re- 
turns. The  burden  is  upon  the  contestant  to  overcome  that  presumption. 
For  whom  a  ballot  voted  openly  on  the  table  of  the  election  officers  was  cast 
is  a  matter  susceptible  of  proof.  It  was  marked  in  the  presence  of  the  officers. 
They  are  at  liberty  to  testify  to  the  manner  in  which  it  was  marked;  and  as 
the  vote  was  illegal,  the  voter  himself,  as  we  have  held  in  Tunks  v.  Vincent, 
is  not  exempted  by  the  election  law  from  testifying  for  which  candidate  he 
cast  it. 

We  concur  with  Judge  McCrary,  that ' '  the  ordinary  principle  which  requires 
the  party  holding  the  affirmative  to  prove  the  fact,  and  all  the  facts,  neces- 
sary to  make. out  his  case,  is  the  better  rule,  and  that  it  will  in  all  cases  be 
safer  to  follow  it. "  The  contestant  bad  the  burden,  and  that  burden  was 
ooly  partially  sustained  by  showing  that  illegal  votes  were  cast.  In  ordiT 
to  make  out  bis  case  he  must  show  for  whom  ih«y  were  cast.  But  whether 
we  appl^  the  rule  applied  by  the  circuit  jurire  or  the  iiile  which  we  thliik 
sboald  have  been  applied,  it  will  not  chuugu  itio  result  of  the  erection.  AVe 
do  not  consider  the  irregularities  in  the  other  precincts  sufficient— es|,ecia]ly 
lo  the  absence  of  fraud— to  justify  us  in  declaring  the  election  void,  find 
*Qbjectlog  the  TOteiTB  to  the  public  inconvenience  uf  another  election.    The 
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eleotion  oflSoers  who  were  guilty  of  willful  yiolations  of  the  law,  especially 
in  Lost  Greek  aud  Garr*8  Fork  precintB,  undoubtedly  ought  to  he  punished 
under  the  provisions  of  the  election  law,  and  this  would  no  doubt  conduce 
greatly  to  the  propriety  and  fairness  of  future  elections.  After  a  full  con- 
sideration of  the  testimony,  we  are  of  opinion  that  the  contestant  baa  filled 
to  make  out  his  case. 

For  the  reasons  given  the  judgment  is  affirmed. 

The  whole  court  sitting. 


MUTUAL  BENEFIT  LIFE  INS.  GO.  OF   NEWABK,   N.    J.    T.    FIRST 
NATIONAL  BANK  OF  LOUISVILLE. 
(Filed  June  14,  1908— Not  to  be  reported.) 

1.  Insurance  extended  by  reserve—Evidence— Gonflict  between  words  and 
figures— Appellant  issued  a  policy  of  life  insurance  to  S.  for  the  sum  of 
$6,000  in  consideration  of  a  payment  of  a  semi-annual  premium  of  168.60. 
The  policy  was  what  is  called  nonforfeitable  after  two  full  annual  premiums 
should  be  paid.  After  S.  had  paid  on  the  policy  twelve  annual  premiums 
he  failed  on  July  SO,  1899,  to  pay  the  semi-annual  premium  then  due,  and 
died  about  four  months  later.    At  the  time  he  failed  to  pay  this  premium 

'  the  net  reserve  to  which  the  policy  was  entitled  was  1718.80.  On  March  84, 
1896,  the  company  and  S.  modified  it  by  substituting  for  the  nonforfeiture 
clause  a  more  liberal  contract  on  the  part  of  the  company,  it  being  pro- 
vided "that  the  company  will,  on  surrender  of  the  policy,  fully  receipted 
within  three  months  after  nonpayment  of  any  premium,  {uiy  as  a  oash  sur- 
render value  its  entire  net  reserve  by  the  American  Experience  Mortality, 
and  interest  at  4K  P«r  cent,  yearly,  less  a  surrender  charge  equal  to  1  per 
cent,  of  the  sum  insured  by  the  policy."  If  there  had  been  no  loan  upon 
the  policy  the  company  would  have  been  obliged  to  pay,  under  its  oontract, 
its  entire  net  reserve,  $718.80,  less  a  surrender  charge  of  $60,  or  $668.80.  If 
from  this  sum  there  be  deducted  a  loan  of  $617.80  there  will  remain  a  bal- 
ance of  $61  to  be  applied  in  the  form  of  extended  insurance.  This  sum  would 
have  carried  the  policy  over  four  months,  and  prevented  it  from  lapsing 
before  the  death  of  S.  Appellant  claims  that  the  policy  bad  lapsed  because 
in  the  table  of  figures  the  amount  of  the  oash  surrender  value  is  set  down  in 
figures  at  $617.80,  and  that  as  this  was  the  amount  of  the  note,  nothing  was 
Itift  for  extended  insurance.  Held— That  this  ignores  the  express  stipulation 
of  the  policy  by  which  it  is  expressly  agreed  that  the  cash  surrender  value 
of  the  policy  shall  be  its  net  reserve  ($718.80),  less  a  surrender  charge  of  Iper 
cent,  of  the  sum  insured  by  the  policy  ($60).  The  rule  Is  well  settled  that 
where  there  is  a  conflict  between  the  words  of  a  oontract  and  the  figures 
given  in  it  the  words  control  figures. 

2.  Presumption  In  favor  of  validity  of  policy— In  construing  a  contract  of 
the  parties  and  their  acts  in  the  connection  therewith  the  rule  is  to  avoid  a 
forfeiture  when  it  may  be  fairly  done.  This  rule  applies  with  peculiar  force 
to  contracts  of  life  insurance. 

8.  Deduction  of  unpaid  premium— The  circuit  court  entered  judgment  in 
favor  of  the  plaintiff  for  the  amount  of  the  policy  less  the  amount  of  the 
loan  to  S.,  with  interest,  and  the  past  due  premium  which  was  unpaid  at 
the  death  of  S.  Of  this  the  plaintiff  by  cross  appeal  complains,  insisting 
that  this  note  and  premium  were  paid  out  of  the  cash  surrender  value,  and 
ought  not  to  be  paid  again.  Held— That  the  Judgment  was  io  aocordaoce 
with  the  written  contract. 

Dodd  Si  Dodd  for  appellant. 

Matt  O'Doberty  and  Leopold  A  Peooebaker  for  appeU$Oi 
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Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  dlvlslou. 
Opiiiioo  of  the  oourt  by  Judge  Hobsou. 

Tbifl  nilfe  was  instituted  by  appellee  to  reoover  od  a  policy  issued  by  appel- 
bot  to  W.  A.  Suddutb,  iosuriug  bis  life  Id  the  sum  of  |6,000  Id  ooDSideza- 
tioo  of  the  payment  of  a  semi-annual  premium  of  $68.60.  The  plaintiff 
nooTBnd  below  and  tbe  defendant  appeals. 

The  policy  was  what  is  oalled  nonforfeitable,  that  is,  it  provided  that  if 
Soddutb,  after  paying  two  full  annual  premiums,  should  fail  to  pay  any 
nmi-anDual  premium  when  due,  "its  entire  reserve  by  the  American  Ez- 
peiieDce  Mortality  and  interest  at  4  per  cent,  yearly,  less  any  indebtedness  to 
tbe  eompany  on  the  policy,  shall  be  applied  by  the  company  as  a  single  pre- 
mium at  the  company's  rates"  to  the  purchase  of  nonparticipating  insur- 
anoe  for  the  full  amount  insured  by  the  policy.  After  Sudduth  had  paid  on 
the  policy  twelve  annual  premiums  he  failed  on  July  80,  18Q9,  to  pay  the 
nml-annual  premium  then  due,  and  died  about  four  months  later.  At  the 
time  he  failed  to  pay  this  premium  the  net  reserve  to  which  the  policy  was 
entitled  was  9718.80.  The  testimony  of  the  defendant's  actuary,  given  en  its 
own  behalf  on  this  subject,  is  as  follows : 

"Q.  What  was  the  amount  of  the  net  reserve  which  would  have  been  a  - 
pllosble  on  this  policy,  or  which  was  applicable  on  this  policy,  for  tbe  pur- 
poee  of  term  insurance  on  the  80th  of  July,  1809?" 
"A.  If  there  had  been  no  loan  upon  the  policy?" 
VQ.  Yes.  sir." 

"A.  If  there  had  been  no  loan  on  the  policy  the  net  reserve  by  the  Amer- 
loan  Biperienoe  Mortality,  and  i  percent,  interest  which  would  have  been 
applicable  to  the  purchase  of  extended  insurance,  would  have  amounted  to 
•718.80." 

'  Previous  to  July  80,  1899,  Suddutb  had  secured  a  loan  from  the  company 
CD  tbe  polioy,  and  had  executed  to  It  a  note  for  $617.80,  which  matured  that 
day.  By  the  terms  of  the  policy  as  it  was  originally  Issued  the  net  reserve, 
leas  any  indebtedness  to  the  company  on  the  policy,  was  to  be  applied  by 
tbe  company  to  the  purchase  of  nonparticipating  Insurance. for  tbe  full 
amount  of  the  polioy.  If  we  deduct  the  amount  of  the  loan,  $617. SO,  from 
tbe  admitted  amount  of  the  net  reserve,  $718.80,  we  have  a  balance  of  $101, 
which  was  applicable  to  keeping  the  polioy  alive,  and  which  would  have 
k(*pt  it  alive  until  long  after  the  death  of  Suddutb.  So  that  by  the  terms  of 
tbe  polioy  as  originally  issued  it  is  clear  that  it  had  not  lapsed  at  the  death 
of  Suddutb  on  November  29,  1899. 

Bat  on  March  S4,  1806,  the  company  and  Suddutb  modified  it  by  substl- 
tntiog  for  the  nonforfeiture  clause  the  following  more  liberal  contract  on 
the  part  of  the  company:  "When  after  two  full  annual  premiums  shall  have 
been  paid  on  this  polioy  it  shall  cease  or  become  void  solely  by  the  nonpay- 
ment of  any  premium  when  due,  its  entire  net  reserve  by  tbe  American  Ex- 
perience Mortality  and  interest  at  4  per  cent,  yearly  (provided  there  be  no 
loan  on  the  polioy)  shall  be  applied  by  the  company  as  a  single  premium  at 
theoompany^s  rates  published  and  in  force  at  this  date,  either,  first,  to  the 
parohase  of  nonparticipating  term  insurance  for  tbe  full  amount  insured  by 
this  policy;  or,  second,  upon  the  written  application  by  the  owner  of  this 
polioy,  and  %he  surrender  thereof  to  the  company  at  Newark  within  three 
months  from  such  nonpayment  of  premium,  to  the  purchase  of  a  nonpar- 
ticipating paid-up  policy,  payable  at  the  time  this  polioy  would  be  payable 
if  oonttnued  in  force.  Both  kinds  of  insurance  aforesaid  will  be  subject  to 
the  Rime  oondltions,  except  as  to  payment  of  premiums,  as  those  of  this  pol- 
J<7f  tbizdr  it  pfleferred  •  tbe  company  will,  on  surrender  of  the  policy  fully 
rM<^pM  wltiiio  the  Mid  three  toonthi,  pay  as  a  oaih  surrender  value  ita 
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entire  net  reserve  by  the  American  Experience  Mortality  and  interest  at  43^ 
per  cent,  yearly,  less  a  surrender  charge  eqnal  to  1  per  cent,  of  the  spm 
Insured  by  the  policy. 

"If  there  be  any  loan  on  the  policy,  such  Indebtedness  shall  be  pnld  off 
ont  of  the  cash  surrender  value,  and  the  remainder  paid  in  cash  by  the  oom- 
pany ;  or  a  value  will  be  allowed  by  the  company  in  the  form  of  extended  or 
paid-up  insurance  as  above  provided,  the  amount  to  be  applied  to  the  pur- 
chase of  such  Insurance  being  correspondingly  reduoed  in  the  ratio  of  the 
indebtedness  to  the  full  cash  surrender  value. 

"If  death  shall  occur  within  one  year  after  the  nonpayment  of  premium, 
and  during  the  term  of  extended  insurance,  there  shall  be  deducted  from 
the  amount  payable  any  premium  that  would  have  become  due  on  tfala  pol- 
icy if  it  had  continued  In  full  force;  also  the  amount  of  any  Indebtedneas  on 
this  policy  at  time  of  such  nonpayment  of  premium. 

"The  company  will  at  any  time  while  the  policy  is  in  full  force  loan  up 
to  the  limit  secured  by  its  cash  surrender  value  upon  a  satisfactory  assign- 
ment of  the  policy  to  the  company  as  collateral  security." 

The  figures  given  in  the  following  table  are  based  upon  the  assumption 
that  all  premiums  (less  current  dividends)  have  been  fully  paid  In  oaab. 
The  indebtedness,  if  any,  may  be  paid  off  in  cash,  In  which  case  the  figures 
in  the  table  will  apply. 


Loan  Value. 

In  case  <»f  Lapse  of  Policy. 

• 

At  End  of 
Year. 

Extended  Insurance. 

Paid-up  Policy. 

Years. 

Days. 

9th 

$421  15 

9 

92 

11.140  00 

loth 

484  20 

10 

38 

1.805  00 

-Ith 

649  60 

10 

812 

1,890  00 

12th 

617  80 

11 

184 

1^10  00 

13th 

<»7  85 

12 

18 

1,680  00 

inti 

769  70 

12 

182 

1.750  00 

loth 

834  40 

12 

813 

1.870  00 

20ch 

1,238  85 

18 

206 

2.4»00 

2-)th 

1,685  45 

18 

4 

2,920  00 

3)th 

2,167  00 

11 

280 

8.385  00 

aith 

2,680  40 

10 

80 

8AO00 

40.1i 

3,078  16 

8 

107 

3,065  00 

It  will  be  observed  from  the  table  that  if  there  had  been  no  Iqhd  on  the 
policy  the  net  reseive  would  have  extended  the  insurance  for  eleven  years 
and  one  hundred  and  eighty-four  days.  The  first  and  seoond  ooQditlons  in 
the  nonforfeiture  provision  do  not  control  the  case  and  need  not  be  consid- 
ered. The  case  turns  on  the  third  clause,  which  Is  in  these  woi^ds:  "The 
company  will,  on  surrender  of  the  policy,  fully  receipted,  wlUilnihe  said 
three  months,  pay  as  a  cash  surrender  value  its  entire  net  reserve  by  the 
American  Experience  Mortality  and  Interest  at  4K  por  cent,  yearly,  Ifss  a 
sarrender  charge  equal  to  1  per  cent,  of  the  sum  insured  by  the  policy.*' 

The  net  reserve  lieing  $718.80.  the  sum  insured  by  the  policy  being  $5,000, 
and  1  per  cent,  of  this  being  $50,  the  company  was  bound  by  this  provialon, 
if  there  had  been  no  loan  upon  the  policy  to  pay  as  a  cash  surrender  value 
its  entire  net  reserve,  $718.80,  less  a  surrender  charge  of  $60,  or  $000.80.  I 
then'  h:id  been  no  loan  upon  the  policy  it  is  clear,  therefor^.  thut^Buddnth 
nilgltt  have  surrendered  it  on  July  80,  18S)9,  and  coUeoted  on  UMltacasfa 
fiurnqUer  voloe  $608.80.    So  far  all  is  clear  and  plalo« and .tibfiia  li i|p dUlsr, 


MOT.  BE».  L.  liTS.  CO.  V.  PIB8T  NAT.  BANK.  583 

eoCB  ot  opinion  atnong  ns.  But  In  fact  there  was  a  loan  of  $017.80,  and  the 
qoesfiloo  )8,  what  effect  this  has?  The  next  clanBe  of  the  policy  deterniines 
tUff:  "If  there  lie  any  loan  on  the  policy  snoh  Indebtedness  shall  be  paid  off 
oot'tff  the  cash  snirender  value  and  the  remainder  paid  in  cash  by  the  com- 
p^';  or  a  Talne  will  be  allowed  by  the  company  in  the  form  of  extended  or 
pittf  up  losnranoe  as  above  pTovIded,  the  amount  to  be  applied  to  the  par- 
eiraft  of  sueb  infinranoe  being  correspondingly  reduced  In  the  ratio  of  the 
ioWShMdness  to  the  full  cash  surrender  value.'* 

nefull  tiash  surrender  value  of  the  policy  was  $008.80.  There  being  a 
IqA!  OQ  ifae  policy  of  $017.80,  this  must  be  deducted,  and  leaves  a  balance  of 
151  to  be  applied  in  the  form  of  extended  insurance.  The  premium  for  six 
mbn^  #ai  $^.50.  Fifty-one  dollars  would,  therefore,  have  carried  the 
poHey,  iMir  four  months,  and  prevented  it  from  lapsing  before,  Sudduth's 
ddtb  otf  November  89. 

9i»  defense  rests  upon  the  narrow  and  untenable  ground  that  in  the  table 
of  figures  tbe  amount  of  the  cash  surrender  value  is  set  down  in  figures  at 
M.9di  and  that  as  this  was  the  amount  of  the  note,  nothing  was  left  for 
exIsMed  inraranoe.  This  ignores  the  express  stipulation  of  the  policy,  made 
looaMfnlly  chosen  words  selected  by  the  company,  by  which  it  Is  expressly 
agvMd  that  the  ossb  surrender  value  of  the  policy  shall  he  its  entire  net  re- 
•tfre  ($718.80),  less  a  surrender  charge  of  1  per  cent,  of  the  sum  insured  by 
the  policy  ($60).  It  being  expressly  stipulated  in  words  what  the  cash  sur- 
render value  is,  if  the  amount  of  the  cash  surrender  value  is  set  down  in 
flfl^^«ff  elsewhere  at  a  different  amount,  which  shall  control,  the  words  or  the 

]^onile  is  better  settled  than  that  where  there  is  a  conflict  between  the 
words  of  a  contract  and  tbe  figures  given  in  it,  the  words  control  the  figures. 
(1  Parsons  on  Contracts,  149.)  By  the  words  of  this  contract  it  can  not  be 
denied  that  if  there  had  been  no  loan  on  the  policy  its  full  cash  surrender 
value  would  have  been  $608.80.  There  being  a  loan  of  $017.80,  there  was  a 
baianoeof  $61,  which,  by  the  express  terms  of  the  contract,  went  in  the  form 
of  extended  insurance  and  prevented  it  from  lapsing  on  the  nonpayment  of 
the  premiam  nnder  the  nonforfeiture  provision  during  the  time  that  the  $61 
would  pay  the  insurance.  These  express  stipulations  of  the  contract,  In  care- 
foHy  ofaosen  words  selected  by  the  insurer,  can  not  be  overborne  by  figures 
found  elsewhere  in  the  contracts  if  inconsistent  with  them. 

"If  the  terms  of  a  policy  are  capable  of  two  interpretations  equally  reason- 
abls,  it  is  the  general  rule  that  that  construction  which  is  most  favorable  to 
tbe  Insured  must  be  adopted.  As  it  is  the  company  that  prepares  the  con- 
trsef,  ^le  insured  not  being  consulted  with  regard  to  the  form  thereof,  all 
do«Mi  in  regard  to  its  meaning  must  be  solved  against  the  company. 

"Is  OQfDSitralng  a  contract  of  the  parties  and  their  acts  in  connection 
ibdMWNb,  the  rule  is  to  avoid  a  forfeiture  when  it  may  be  fairly  done. "  (10 
Aaer.  Sb  Sog.  Eno.  of  Law,  3d  edition,  808. ) 

This  rule  should  be  strictly  applied  in  the  case  of  life  insurance  after  the 
deofebof  tbeinenred,  when  his  lips  have  been  closed  and  he  is  disabled  from 
explstetoir  to  the  eourt  how  he  was  misled  by  the  contradictory  terms  of 
thsoantMoi.  Any  man  reading  this  contract  and  knowing  that  the  policy 
ha^BatiUBUt^u  of  $718.^,  and,  therefore,  a  cash  surrender  value  of  $008.80, 
If  ttee  waaa  loan,  would  naturally  understand,  when  he  owed  the  company 
I61f.8$(  tbal  there  wasa  balance  of  $61  to  be  applied  to  extended  insurance, 
Vii.  hi^  lalgbt,  tiberefore-*  negleot  for  four  months  to  pay  the  premiums  on 
the  idea  that  the  insurance  was  extended  by  the  balance  of  the  net  reserve, 
'^-jf  Miiiji  fhin't  -1ft  rrn"'Tr-^  to  isilflt  on  a  fMfeittite'vfter  the  d^ath 
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of  the  iD8ured,  when,  by  the  expresa  terms  of  its  contraot,  In  words  it  said  to 
bim  tbere  would  be  no  forfeiture  of  the  policy  under  the  oiroumstaDoes. 

Bat  the  truth  iff,  there  is  oo  confliot  between  the  flf^ures  and  the  words  of 
the  contract.  Tbe  figures  in  the  table  are  the  loan  value.  The  oomiMiny 
could  not  tell  in  advance  just  what  the  net  reserve  would  be  at  tbe  end  of 
any  year,  for  the  dividends  on  polioies  depend  upon  tbe  earnings  of  the 
company.  It  did  not  undertake  to  state  in  the  table  what  tbe  cash  surreo- 
der  value  of  the  policy  would  be.  This  was  determined  by  tbe  words  of  the 
written  provision.  The  figures  in  the  table  are  under  the  head  "Loao 
Value.'*  and  are  nothing  more  than  the  amounts  which  the  company  afcreed 
to  lend  upon  tbe  policy. 

This  construction  harmonizes  the  entire  instrument;  and  a  oonstrnotlon 
which  harmonizes  all  the  parts  of  a  written  contract  is  to  be  preferred  to 
one  that  malces  them  conflict.  And  certainly  if  there  is  a  confliot  between 
different  parts  of  the  contract,  that  must  prevail  which  is  the  most  agalDst 
the  insurer,  and  words  must  control  figures. 

By  the  terms  of  the  original  policy  the  entire  net  reserve,  less  any  lodebt- 
edness  to  the  company,  was  applicable  to  continued  insurance;  and  It  is  a 
very  unreasonable  construction  of  the  amended  moie  liberal  nonforfeiture 
clause  to  hold  that,  although  the  insured  was  entitled  to  surrender  the  pol- 
icy and  draw  out  $668. dO  in  oash,  if  there  was  no  loan;  yet,  if  tbere  waa  a 
loan  of  $617.30  there  was  nothing  to  apply  to  extended  Insurance,  notwith- 
standing the  admitted  fact  that  there  was  |61,  or  the  difference  between 
•668.80  and  $617.80,  which  the  insured  would  have  been  entitled  to  oolleot 
from  the  company  in  cash,  had  he  presented  his  policy  and  demanded  bis 
note  and  the  balance  coming  to  him.  There  was  necessarily  a  balance  of  $61 
left  in  tbe  hands  of  the  company  after  the  note  for  $617.80  was  satlalled, 
unless  it  is  held  that  Suddutb  having  made  a  'loan  from  the  company,  and 
having  made  default  in  meeting,  it,  was  not  entitled  to  the  full  surrender 
value  of  his  policy,  as  he  would  have  been  if  no  loan  had  been  made.  This 
would  be  to  enforce  a  naked  penalty  for  the  nonpayment  of  a  debt.  If  the 
contract  really  meant  that  the  borrower  was  to  forfeit  to  the  lender  •QW.SO 
upon  his  failure  to  pay  his  debt  of  $617. 80,  it  was  not  only  oppressive,  but 
void  under  our  laws  against  usury.  The  circuit  court  entered  judgment  in 
favor  of  the  plaintiff  for  the  amount  of  the  policy,  less  tbe  amonnt  of  tbe 
loan  to  Suddutb,  $617.80,  with  interest  and  the. past  due  premium  wblob  was 
unpaid  at  Suddutb 's  death.  Of  this  the  plaintiff  by  cross  appeal  complains, 
insisting  that  t^is  note  and  premium  were  paid  out  of  tbe  cash  snrtender 
value,  and  ought  not  to  be  paid  again. 

The  judgment  is  in  accord  with  the  terms  of  the  written  oontraet:  "If 
death  shall  occur  within  one  year  after  the  nonpayment  of  premlnm  and 
during  the  term  of  extended  insurance,  there  shall  be  deducted  from  tbe 
amount  payable  any  premium  that  would  have  become  due  on  this  policy*  If 
it  had  continued  in  foil  force,  also  the  amount  of  any  indebtedness  on  tbls 
policy  at  time  of  such  nonpayment  of  premium.*' 

This  is  a  reasonable  provision,  for  the  insured  was  not  entitled  to  have 
both  the  cash  surrender  value  and  the  continued  insuranoe.  Tbe  oasb  sur- 
render value  was  payable,  upon  the  cancellation  of  tbe  polloy,  and  Ite  pay- 
ment terminated  all  further  liability.  If  it  was  not  paid  and  tbe  Inenmnoe 
was  continued,  it  was  right  that  the  loan  and  unpaid  premium  abonld 
be  deducted  from  the  amount  of  the  policy.  Otherwise  one  who  was  In  very 
bad  health  might  risk  his  not  surviving  tbe  year,  and  thus  profit  by  bli 
own  violation  of  oontraet. 

Tbe  judgment  is,  therefore,  afiSrmed  on  tbe  original  and  oo  tbe 
peal. 
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Vol.  24.  OCTOBER  1,  1902.  No.  7 

[Reported  by  Wm.  Cromwell,  Esq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


MAGOFFIN  V.  THE  BOYLE  NATIONAL  BANK  OF  DANVILLE. 

(Filed  September  17,  190a-<Not  to  be  reported.) 

1.  Bills  and  notes— Married  women— Sureties— Subrogation— Mortgages— 
lo  1889  M.  borrowed  110,400  from  appellee,  and  executed  his  note  with  his 
wife  and  T.  as  bis  sureties.  The  wife  of  M.  executed  a  mortgage  to  T.  on 
her  iuterest  in  land  to  secure  him  from  loss  as  surety  as  well  as  to  secure 
the  debt.  There  were  three  renewals  of  the  notes  for  six  months  each,  in 
which  T.  and  the  wife  of  M.  signed  the  notes,  after  which  the  wife  refused 
to  sigQ  It.  when  M.  and  T.  as  his  surety  signed  renewals  until  1896,  wheu 
T.  became  insolvent,  and  the  bank  instituted  this  action  to  recover  its  debt, 
and  sought  to  be  subrogated  to  the  lien  of  T.  on  the  land  of  the  wife  of  M. 
In  defense  the  wife  of  M.  urges  that  the  bauk  has  no  lien  on  her  land  and 
can  not  be  subrogated  to  the  mortgage  lien  of  T.  Held— That  the  signature 
of  the  wife  to  the  notes  as  surety  imposed  no  personal  liability  upon  her. 
Her  land  having  been  expressly  mortgaged  to  secure  the  debt,  it  can  be  sub- 
jected to  the  debt.  The  defense  urged  would  only  be  available  had  the  mort- 
gage been  simply  to  Indemnify  the  surety  and  not  to  secure  the  debt. 

i.  Subrogation  of  national  bank— It  is  urged  as  a  defense  that,  as  national 
banks  are  not  authorized  to  take  mortgages  upon  real  estate,  they  will 
sot  be  entitled  by  subrogation  to  accomplish  the  same  purpose  indirectly. 
Held— That  the  national  bank  may  be  subrogated  to  the  lien  of  the  surety 
on  the  land. 

3.  Novation  of  note— Married  women  not  surety— A  married  woman  who 
mortgages  her  property  to  secure  her  husband's  debt  does  not  occupy  the 
relation  of  surety,  and  is  not  released  by  a  novation  as  any  other  surety 
would  be. 

4.  LimitatioD-~Statutes  of— Notes— In  order  that  a  note  may  be  plaoed  upon 
the  footing  of  a  bill  of  exchange  it  must  be  endorsed  to  and  discounted  by 
the  bank  at  whioh  it  is  payable,  or  by  some  other  incorporated  bank,  as  re- 
quired by  section  483,  Kentucky  Statutes.  The  note&  were  simply  executed 
to  the  bank  and  held  by  it,  therefore,  the  five  years'  statute  of  limitation 
does  not  bar  a  recovery. 

vol.  24 -38 
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P.  B.  TompsoD,  Sr.,  and  Robert  HardioR  for  appellant. 

B.  P.  Jacobs  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  couit  by  Judge  Hobson. 

On  March  6,  18S9,  Eb.  Magoffin   borrowed   of  the  Boyle  National   Bank 
liO.400  and  executed  therefor  his  note  signed  by  his  wife,  Emma  T.  Magoffin, 
and  D.  C.  Tucker  as  sureties,  and  be  and  his  wife  executed   to  Tucker  a 
mortgage  upon  her  five  sixths  interest  In  265  acres  of  land.    On  November 
^,  1803,  Magoffin  borrowed  from  the  bank  SI, 000  more,  and   gave   a  similar  ' 
note,  and -he  and  his  wife  executed  another  mortgage  on  the  land   to   secure 
It.    There  were  three  renewals  of  the  note  for  $10,400  which  were  signed   by 
his  wife  and  Tucker,  but  after  this  she  declined  to  sign   the  renewal  notes, 
which  were  executed  by  her  husband  and  Tucker  from  time  to  time  at  inter- 
vals of  six  months  until  May,  :895,  the  interest  for  six  months   in   advance 
being  Included  in  the  new  note  at   each  renewal.     After  this  Tucker  became 
bankrupt  and  the  bank  sought  in  this  acton  to  enforce  a  lien  on   the  land 
for  the  payment  of  its  debt  purged  of  all  usury.     The  wife  defended   upon 
three  grounds:  First,  the  bank  had  nu  lien  upon  her  land  and  could   not  be 
subrogated  to  the  mortgage  lien  of  Tucker;  second,  she  occupied  the  position 
of  a  surety  and  her  land  was  discharged  by  the  renewals  of  the  note  accepted 
by  the  bank,  which  she  had  declined  to  sign;  third,  the  action  was  barred 
by  limitation,  not  having  been  brought  within  five  years  after  the  maturity 
of  the  original  note.  First.  Mrs.  Magoffin  was  a  stranger  to  the  debts  and  in 
no  way  personally  liable  for  them;  only  her  land  was  pledged  for  their  pay- 
ment.   Being  a  married  woman,  her  signature  to  the  note  of  her  husband 
imposed  no  personal  liability  upon  her.    In   Taylor  v.    Farmers  Bank,   87 
Ky.,  398,  it  was  held   that  where  the  mortgage   of  the  wife  is  simply  to  in- 
demnify and  save  harmless  the  surety,  and  not  for  the  better  protection  of 
the  debt  or  intended  as  a  fund  for  its  payment,  a  trust  does  not  attach  to  it 
for  the  creditor,  and  that  no  action  can  be  maintained  where  the  surety  has 
paid  nothing  and  can  not  be  made  to  pay.    But  In  that  case  it  was  stipulated 
in  the  mortgage  that  if  the  surety  was  noT required  to  pay  any  part  of  the 
debt  "this  conveyance  will  stand  for  naught,  otherwise  It  will  remain  in 
full  force."    The  mortgages  in  this  ca^e  are  all  alike.    The  material  part  of 
the  first  mortgage  reads  as  follows:  ''This  deed  of  mortgage  made  and  exe- 
cuted this day  of  March,  1889,  between  Emma  T.  Magoffin  and  Eb.  Ma- 
goffin, her  husband,  of  Mercer  county,  State  of  Kentucky,  party  of  the  first 
part,  and  DeWitt  C.  Tucker,  of  Boyle  county,  State  of  Kentucky,  party  of 
the  second   part,  witnesseth  :  That  whereas  said  Tucker,  party  of  the  second 
part,  hath  this  day  become  bound  as  surety  for  said  Bb.  Magoffin,   party  of 
the  first  part,  in  a  note  for  the  sum  of  110,400,  dated  this  day  and  payable  In 
six  months  from  date  to  the  Boyle  National  Bank;  now  in  ooDslderation  of 
the  premises  and  to  secure  said  debt  and  all  Interest  and  cost  aooruing  thereon 
and  all  renewals  of  said  note  and  the  further  sum  of  tl  cash  in  hand   paid 
by  said  party  of  the  second  part,  the  said  party  of  the  first  part  do  hereby 
sell,  alien  and  convey  to  said  Tucker,  party  of  the  second  part,  the  following 
described  real  estate  (here  follows  description):   To   have  and  to  hold  said 
tracts  of  land  above  described  to  said  DeWitt  C.  Tucker  and   his  heirs  and 
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«8iiffD8  forever;  but  Devertbelefls  in  mortgage  to  secure  the  payment  of  said 
^bt  aboYe  described  to  tbe  Boyle  National  Bank,  with  all  renewals  thereof, 
sod  all  interest  on  tbe  same,  and  all  cost  that  may  accrue  in  foreclosing 
«ineand  to  save  said  Tucker  harmless;  but  nevertheless  to  be  void  upon 
full  payment  by  said  MagofiSn  of  all  of  said  debt,  interest  and  cost,  else  to 
be  and  remain  valid." 

This  language  pledges  the  land  for  the  payment  of  the  debt,  and  the  rule 
Is  that  when  the  security  is  given  to  secure  the  debt  in  order  to  relieve  the 
forety  or  to  enable  the  creditor  to  make  his  debt,  the  latter  will  be  sub- 
ttitnted  to  the  rights  of  the  surety.  (Macklin  v.  Northern  Bank  of  Ken- 
tucky, 83  Ky.,  818;  Kaiser  v.  Black,  01  Ky.,  427.)  We,  theiefoie,  conclude 
that  altbough  Tucker  has  become  bankrupt,  and  is  thereby  released  from 
4hedeht  and  has  paid  nothing,  still  the  bank  may  enforce  the  mortgage. 
The  proof  offered  by  tbe  wife,  to  tbe  effect  that  the  mortgage  was  only  in- 
tended to  indemnify  tbe  surety,  is  InsufQcient  to  overcome  the  language  of  tbe 
ipstniment  itself.  It  is  earnestly  insisted  that  as  the  national  bank  act  does 
sot  authorize  national  banks  to  take  mortgages  upon  real  estate,  appellee 
<3an  not  be  allowed  to  be  substituted  to  the  rights  of  the  surety,  as  this  would 
«now  it  to  aocomplisb  by  indirection  what  the  statute  was  designed  to  pre- 
vent. But  whatever  force  there  might  be  in  this  as  an  orignal  proposition, 
it  is  sufficient  to  say  that  the  law  has  been  settled  otherwise.  (National 
Bank  v.  Whitney,  103  U.  S.,  99;  Fortier  v.  New  Orleans  National  Bank,  119 
V.  S.,  439,  and  cases  cited.) 

^.  Although  there  is  a  conflict  of  authority  on  the  question,  it  is  settled 
in  this  State  that  where  a  wife  executes  a  mortgage  on  her  property  to  secure 
4he  debt  of  her  husband  she  does  not  stand  as  his  surety,  and  her  property  is 
Dot  released  by  a  novation  that  would  release  one  who  is  a  surety  in  the 
note.  (Tipton  v.  Traders  Deposit  Bank,  17  Ky.  Law  Rep.,  960;  Jarbo  v, 
Sbiveley,  23  Ky.  Law  Rep..  970,  and  cases  cib^d.) 

8d.  The  notes  were  not  placed  upon  the  footing  of  a  bill  of  exchange,  but 
irere  simply  executed  to  tbe  bank  and  held  by  it.  To  place  a  note  upon,  the 
footing  of  a  bill  of  exchange  it  must  be  not  only  payable  and  negotiable  at  an 
inoorporated  bank,  but  endorsed  to  and  discounted  by  the  bank  at  which  it 
is  payable  or  by  some  other  incorporated  bank.  (Kentucky  Statutes,  section 
^83.)  The  five  years'  statute  has,  therefore,  no  application,  and  the  action  is 
Dot  barred  by  limitation.  (Hobson  v.  Hobson,  8  Bush,  666;  01  if t  v.  Wil- 
liams, 81  Ky.  Law  Rep.,  661.) 

The  defect  in  the  petition  of  the  bank  as  to  the  date  of  the  last  note  given 
to  it  was  cured  by  subsequent  pleadings. 

Judgment  afOrmed. 


KENTUCKY  RIVBR  LUMBER  OO.  v.  MOORE-WHIPPLE  CO. 

(Filed  September  17,  1902— Not  to  be  reported. ) 

Compromise— Settlement  of  mutual  accounts— This  action  involves  the 
<lQe8tion  whether  a  claim  for  12,028.55  asserted  by  appellees  in  an  amended 
petition  against  appellant  was  included  in  a  settlement  of  accounts  subse- 
<lQeBtIy  made  by  the  parties.  Held— That  the  proof  clearly  shows  that  said 
€lftim  was  settled  by  said  agreement. 
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Robt.  Riddell,  G.  W.  Gourley  and  O.  H.  Pollard  for  appellant. 
Beckner  &  Jouett  for  appellees. 
Appeal  from  Lee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

This  suit  was  instituted  in  the  Lee  Circuit  Court  by  Henry  C.  Moore  ta> 
enforce  two  mortgage  liens  executed  to  him  by  the  Kentucky  River  Lumber 
Co.  upon  their  sawmill  plant  and  other  properties  located  in  BeattyTille, 
Ey.,  to  secure  notes  arrgegating  more  than  $16,000,  which  had  been  executed 
for  borrowed  money.  Judgment  was  rendered  thereon  at  the  July  term, 
1891.  Moore  subsequently  assigned  this  judgment  to  the  Moore-¥^ hippie- 
Lumber  Co.,  of  Detroit,  Mich.,  who  were  substituted  in  his  place  as  plalu- 
tiffs  in  the  action,  and  on  the  22d  of  July,  1892,  they  filed  an  amended 
petition,  in  which  they  alleged  that  they  had  paid  at  the  requebt  of  the  Ken- 
tucky Biver  Lumber  Co.,  12,023.55  in  taxes,  insurance  and  boom  rents  for 
the  benefit  of  the  mortgaged  property  after  the  institution  of  the  suit  by 
Moore,  and  in  accordance  with  the  provision  of  the  mortgage  executed  by 
the  Kentucky  River  Co.  to  Moore. 

The  Kentucky  River  Lumber  Co.  had  for  several  years  prior  to  the  insti- 
tution of  the  suit  againt  them  by  Moore  manufactured  Into  lumber  logs 
delivered  to  them  by  the  Moore  Whipple  Co.  under  a  contract. 

The  two  companies  had  never  had  a  settlement.  The  books  of  the  Ken- 
tucky River  Co.  showed  a  balance  due  to  them  on  this  contract  by  the 
Moore-Whipple  Co.  of  15,687.61. 

A  few  days  after  this  amended  petition  was  filed  by  the  Moore-Whipple 
Go.  the  following  written  agreement  was  entered  into  by  them  with  the 
Kentucky  River  Lumber  Co.  : 

"The  undersigned,  Moore-Whipple  Lumber  Co.,  of  Detroit,  Mlob.,  of  the 
first  part,  and  the  Kentucky  River  Lumber  Co.,  of  Beattyvllle,  Ky.,  of  the 
second  part,  in  consideration  of  a  mutual  agreement,  hereby  for  themselves, 
their  successors  and  assigns,  relinquish  and  cancel  all  book  accounts,  con- 
tracts and  demands  existing  between  said  parties  to  this  date,  reserving 
and  excepting  from  the  operation  of  this  agreement  two  mortgages,  made  by 
said  second  party  in  favor  of  H.  C.  Moore,  one  for  $5,000,  without  prejudice  to 
any  claims,  judgment  or  sales  i*esulting  from  or  appertaining  to  said  mort- 
gages. 

"MOORE-WHIPPLB  LUMBER  CO.. 

"By  BEN  J.  WHIPPLE,  Mgr. 
"KENTUCKY  RIVER  LUMBER  CO.. 
"By  DAVID  PRYSE,  Pres. 

"Beattyvllle,  Ky.,  August  16.  1892." 

Benj.  Whipple,  who  signed  this  agreement,  was  the  manager  of  the  Moore- 
Whipple  Co.,  and  was  also  the  president  of  the  Kentucky  River  Lumber  Co. 
at  the  time  the  greater  part  of  the  account  for  16,587.61,  appearing  uim>d  the 
books  of  the  company  against  the  Moore-Whipple  Co.,  was  incurred.  lb 
August,  1892,  the  MooieWhipple  Co.  enforced  their  judgment  against  the 
Kentucky  Ri?er  Lumber  Co.,  and  the  Beattyvllle  Lumber  Co.  became  the 
purchaser  of  all  the  property  covered  by  their  mortgage  and  adjudged  to  be 
aold  at  the  price  of  $28,000.    Before  the  entry  of{the  judgmeDt  in  the  soit  ot 
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H.  G.  Moore  against  the  Kentuoky  River  Lumber  Go.  the  Beattyville  De- 
posit Bank  bad  recovered  a  judgmeot  against  the  Kentuoky  Blver  Lumber 

€o.  for  13,300,  on  which  execution  issued  directed  to  the  sheriff  of  Lee 
-couDty,  who  levied  upon  and  sold  all  the  property  subject  to  the  prior  lien 
of  H.  C.  Moore.  The  bank  became  the  purchaser,  and  subsequent  to  the 
puroliase  of  the  property  by  the  Beattyville  Lumber  Co.  transferred  the 
teneflt  of  their  purchase  to  them.  The  properly  realized  at  the  sale  more 
than  eooogh  to  satisfy  all  prior  lien  debts,  and  on  the  80th  of  December,  1898, 
the  Beattyville  Lumber  Co.  instituted  suit  against  the  Moore  Whipple  Co., 
seekiog  to  subject  such  overplus  to  ttie  satisfaction  of  the  judgment  assigned 
to  them  by  the  bank.  The  Kentucky  River  Lumber  Co.  also  filed  an  an- 
swer, deoying  the  alleged  Indebtedness  to  the  Moore-Whipple  Co.  set  out  in 
their  amended  petition,  and  averred  that  this  Indebtedness  had  been  can- 
-celled  by  the  contract  of  August  16,  1893,  and  in  consideration  of  the  surren- 
der by  the  Kentucky  River  Co.  of  their  claim  for  15,587.61  against  the 
Moore-Whipple  Co.  The  Moore-Wbipple  Co.  replied  that  the  agreement  of 
Augast  16,  1893,  was  only  intended  to  extinguish  the  claim  of  the  Kentucky 
fiivor  Lumber  Co.  against  the  Moore-Wbipple  Co.,  which  they  alleged,  as  a 
matter  of  fact,  had  uo  valid  existence.  It  is  not  clear  from  the  written 
-agreement  of  August  16.  1893,  exactly  what  claims  were  excepted  from  its 
operation.  Whipple  testifies  that  it  did  not  embrace  the  claim  sued  for  in 
the  amended  petition,  but  was  only  intended  to  cover  the  account  againsfe 
the  Moore-Wbipple  Co.  which  had  been  charged  upon  the  books  of  the  Ken- 
tucky River  Co.  against  the  Moore-Whipple  Co.,  which  he  says  had  no  valid 
foundation.  But  he  does  not  deny  that  most  of  the  items  constituting  this 
charge  were  entered  upon  the  books  of  the  lumber  company  while  he  was 
noting  as  its  president,  and  also  as  the  representative  of  the  Moore-Whipple 
Co.,  nor  does  he  point  out  specifically  any  errors  in  the  account.  While, 
t^Q  the  other  hand,  both  Pollard,  the  treasurer,  and  Pryse,  who  succeeded 
Whipple  as  president  of  the  lumber  company,  testify  that  the  agreement  of 
August  16,  1893,  was  intended  to  extinguish  all  mutual  subsisting  demands 
between  the  respective  company,  which  were  not  covered  by  the  assigned 
judgment,  and  both  testify  that  the  specific  items  sued  for  in  the  amended 
petition  were  the  only  claims  asserted  by  the  Moore-Whipple  Co.  against  the 
Kentucky  River  Co.  at  that  time;  and  that  they  were  induced  to  surrender 
their  claim  against  {he  Moore-Whipple  Co.  for  15,587.61  In  considera- 
tloD  of  the  cancellation  of  the  identical  claim  sued  for,  and  because  Benj. 
Whipple's  representation  to  them  that  a  great  deal  of  this  claim  was  errone- 
ous, resTiItlng  from  charges  for  the  sawing  lumber  which  had  not  been 
i^ecelved  by  the  Moore-Whipple  Co.,  and  at  prices  not  covered  by  the  con- 
tract. The  items  oonstltuting  this  claim  against  the  Moore  Whipple  Co.  are 
filed  with  the  deposition  of  Pollard,  and  it  does  not  appear  from  the  record 
Iq  what  particulars  these  items  are  illegal.  It  Is  admitted  that  the  money 
<«1giDally  loaned  to  the  Kentucky  River  Co.,  for  which  the  notes  were  exe- 
cuted to  H.  C.  Moore,  was  in  reality  the  money  of  the  Moore  Whipple  Co., 
^uttbat  this  information  was  concealed  from  the  Kentuoky  River  Lumber 
Go.  until  long  after  the  judgment  and  sale  of  the  property  thereunder. 

The  agreement  of  August,  1899,  purports  to  be  a  settlement  of  mutual  ac- 
^nnt0.    There  is  no  contention  that  the  Moore -W^ hippie  Co.  had  any  other 
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olalm  against  the  Kentucky  Biver  Lumber  Go.  than  that  asserted  in  tbelr 
amended  petition,  and  If  that  olalm  was  not  eztinfi^ulshed  by  the  agreement 
of  August  16,  1892,  then  the  Kentucky  River  Lumber  Go.  gave  up  a  olalm 
for  $6,587.61  without  receiving  any  consideration  therefor.  In  onr  opinion 
the  agreement  of  August  16,  1802,  was  Intended  to  extinguish  all  mutual 
subsisting  accounts  between  the  two  companies  outside  of  the  judgment  in 
favor  of  H.  G.  Moore,  assigned  to  the  Moore-Whipple  Lumber  Co. ;  and  that 
by  virtue  of  this  agreement  the  claim  asserted  in  the  amended  petition  wa» 
extinguished. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
Instructions  to  dismiss  so  much  of  appellee's  cause  of  action  as  Is  asserted 
in  the  amended  petition,  and  for  other  proceedings  not  inconsistent  wltk 
this  opinion. 


ZUMBIEL  V.  ZUMBIEL. 

(Filed  September  18,  ig03.) 

Divorce  from  bed  and  board— Gonstruotlon  of  statutes— This  divorce.  » 
-mensa  et  thoro,  and  for  the  custody  of  their  children,  was  Instituted  by  the 
wife  (appellant)  on  the  ground  that  her  husband  had  so  habitually  behaved 
towards  her  for  not  less  than  six  months  in  such  cruel,  and  inhuman  man- 
ner as  to  indicate  a  settled  aversion  to  her  or  to  destroy  permanently  her 
peace  and  happiness.  The  circuit  court  denied  her  any  relief,  and  she  haa 
appealed.  Appellee  Insists  that  as  appellant  staked  her  case  on  the  statutory 
ground  authorizing  a  divorce  from  the  bonds  of  matrimony,  that  If  she  failed 
to  sustain  that  charge  fully  she  is  entitled  to  no  relief.  Held— That 
under  section  321,  Kentucky  Statutes,  In  an  action  for  divorce,  absolute  or 
qualified.  If  the  complainant  does  not  show  the  existence  of  the  fixed  statu- 
tory grounds  specifically  relied  on,  yet,  under  a  prayer  for  general  relief,  the- 
court  may  grant  a  divorce  from  bed  and  board  if  the  facts  shown,  being 
necessarily  and  incldent<ally  involved  in  the  main  charge,  are  such  as  war- 
rant such  an  exercise  of  judgment  in  the  sound  legal  discretion  ol  the  chan- 
cellor. From  all  the  evidence  in  the  case  the  court  is  warranted  in  finding 
that  appellee  had  a  settled  aversion  to  his  wife  of  more  than  six  months' 
duratfon  before  the  filing  of  this  suit,  and  that  this  fact  and  the  evidenoe  be 
afforded  her  of  It  were  well  calculated  to  and  in  every  probability  have  per- 
manently destroyed  her  happiness.  The  conduct  of  the  husband  with 
another  woman,  long  continued,  with  other  facts  showing  the  husband's 
estrangement  from  his  wife,  and  the  transfer  of  his  affections  and  atten- 
tions elsewhere,  are  so  inconsistent  with  the  marital  vows  and  duty,  and  so 
at  war  with  theGhristian  sentimeot  and  demands  of  this  day,  that  it  would 
be  unreasonable  and  illogical  to  hold  that  it  is  not  "cruel"  nor  ''inhuman." 
It  Inflicts  the  most  mortifying  grief  and  shame.  It  may  be  doubted  whether 
any  blow,  even  a  mortal  one,  would  cause  an  equal  pang  to  the  supplanted 
wife.  The  law  does  not  regard  her  physical  higher  than  her  mental  security. 
It  would  shield  her  heart  as  It  would  protect  her  body.  The  wife  Is  entitled 
to  a  divorce  from  bed  and  board  and  custody  of  the  four  children,  with  oppor- 
tunity on  the  part  of  the  husband  to  see  them  at  proper  intervals.  The  hus- 
band should  pay  an  allowance  of  130  a  month  for  the  support  of  the  wife 
and  children ;  also  let  them  have  the  use  of  the  house. 

Wm.  A.  Byrne  for  appellant. 

O.  M.  Hogers  for  appellee. 
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Appeal  from  Kenton  Cironlt  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

This  action  for  divorce,  a  mensa  et  thoro,  and  for  the  custody  of  their  chil- 
dren, was  Instituted  by  the  wife  (appellant),  on  the  ground  that  her  hus- 
band bad  so  habitually  behaved  toward  her  for  not  less  than  six  months,  in 
such  cruel  and  inhuman  manner  as  to  Indicate  a  settled  aversion  to  her,  or 
to  destroy  permanently  her  peace  or  happiness.  The  circuit  court  dented 
her  any  relief,  and  she  has  appealed. 

Section  2121,  Kentucky  Statutes,  enumerating  causes  for  divorce  from  bed 
BDd  board,  provides:  "Judgment  for  separation  or  divorce  from  bed  and 
board  may  also  be  rendered  for  any  of  the  opuses  which  allow  divorce,  or 
for  such  other  cause  as  the  court  in  its  discretion  may  deem  sufiBcient." 

The  principal  question  presented  by  this  appeal  is  whether  the  conduct  of 
tbe  husband,  shown  by  the  record,  justified  or  required  the  granting  of  a 
divorce  to  appellant  from  bed  and  board. 

It  is  argued  for  appellee  that  appellant  staked  her  case  upon  the  statutory 
provision  of  section  2117,  Kentucky  Statutes  (subsection  2  applicable  to  tbe 
wife),  viz. :  ''Habitually  behaving  toward  her  by  the  husband,  for  not  less 
than  six  months,  in  such  cruel  and  inhuman  manner  as  to  indicate  a  settled 
areriion  to  her.  or  to  destroy  permanently  her  peace  or  happiness,"  and  that 
if  she  has  not  sustained  that  charge  by  the  proof,  her  petition  was  rightfully 
dismissed. 

Before  entering  upon  a  discussion  of  the  main  question  involved  it  occurs 
to  Qs  that  the  one  of  practice  raised  by  appellee's  argument  is  important, 
and  needs  settling. 

It  is  to  be  observed  that  the  circuit  court  is  not  restricted  to  the  statutory 
eauees  for  granting  divorces  a  vinculo  matrimonii  in  granting  a  divorce 
from  bed  and  board.  He  may,  in  his  discretion,  grant  the  latter  separation 
for  a  less  cause  than  those  enumerated  in  tbe  statute  (section  2117).  But, 
as  said  in  Sbrock  v.  Shrock,  4  Bush,  684:  ''Of  course  the  discretion  thus 
conferred  is  not  to  be  understood  as  arbitrary  or  unlimited,  but  a  sound, 
legal  discretion,  and  only  to  be  exercised  for  such  causes  as  may  be  deemed 
mfficlent.  when  considered  with  a  just  and  reasonable  regard  to  the  legal 
rights  and  obligations  of  both  parties." 

Tbe  plaintl£F  may  rely  upon  the  statutory  grounds,  or  any  of  them,  and 
niay  be  seeking  an  absolute  instead  of  a  qualified  or  limited  divorce.  Yet 
tbe  chancellor  is  not  bound  to  look  alone  to  tbe  contention  or  pleas  of  tbe 
parties;  indeed,  contrary  to  our  general  practice,  admissions  or  concessions 
of  right  by  parties  in  their  pleadings  In  this  class  of  cases  Is  denied  gen- 
erally by  statute  (section  2119,  Kentucky  Statutes).  Should  the  court  oon- 
olnde  upon  the  hearing  that  although  the  grounds  for  an  absolute  divorce 
(ffe  not  fully  sustained,  yet  that  the  Interests  of  the  parties,  their  Infant 
cbildren  and  the  good  of  society  demand  It,  he  might,  under  the  statute 
conferring  this  jurisdiction,  grant  a  divorce  a  mensa  et  thoro. 

In  Evans  v.  Evans,  93  Ky.,  510  (14  Ky.  Law  Rep.,  628),  the  wife  sued  the 
bnsband  for  a  divorce  from  bed  and  board,  alleging  two  of  the  statutory 
grounds,  one  of  them  being  abandonment  for  tbe  statutory  period  of  one 
year;  the  other,  adultery.  The  evidence. conduced  to  show  that  tbe  husband 
bad  actually  abandoned  his  wife,  but  for  four  months.    The  husband  had 
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ooutlDued  to  liTe  in  the  same  bouse  with  the  wife,  though  refusing  to  recog- 
nize her  as  his  wife,  or  to  live  and  oobabit  with  her  for  more  than  a  year. 
The  court  construed  this  to  be  technically  an  "abandonment"  within  the 
meaning  of  the  statute.  The  evidence  only  "tended  strongly  to  show  an  im- 
proper intimacy  between  the  defendant  and  his  co-respondent."  The  court, 
evidently  to  strengthen  its  position  on  the  question  of  abandonment,  added: 
*'H1b  (the  husband's)  conduct  was  of  such  a  character  as  gave  the  wife  just 
cause  of  complaint,  and  he  is,  therefore,  the  offending  party.  He  was  at 
least  most  certainly  guilty  of  such  conduct  and  abandonment  as  warranted 
the  lower  court,  in  the  exercise  of  a  sound  legal  discretion,  in  finding  suffi- 
cient cause  for  a  divorce  from  bed  and  board." 

AUhough  the  court  found,  and  we  think  and  have  since  held  correctly 
found,  that  an  "abandonment"  did  not  necessarily  involve  the  leaving  of 
the  house  occupied  by  the  other  spouse,  yet,  it  went  further  to  hold,  that 
even  though  that  ground  for  relief  was  not  fully  sustained  under  the  plead- 
ing charging  it,  the  qualified  divorce,  under  the  provisions  of  section  2121, 
Kentucky  Statutes  (General  Statutes,  chapter  62,  article  8,  sections  6-8), 
could  be  granted. 

A  que8tion  of  practice  particularly  analogous  to  the  one  being  considered 
arose  before  this  court  concerning  the  allowance  of  alimony  to  the  wife.  It 
bad  been  held  that  an  action  for  alimony  or  support  may  be  independent  of 
a  suit  for  divorce.  (Hulett  v.  Hulett.  80  Ky.,  364;  Hogland  v.  Hogland,  10 
Ky.  Law  Rep.,  241.) 

In  a  suit  by  a  wife  for  divorce,  under  a  prayer  for  general  relief,  she  was 
held  entitled  to  recover  alimony,  although  it  had  not  been  specifically  asked 
for  in  the  prayer  of  the  petition.  (Wilmore  v.  Wilmore,  15  Ben  Monroe.  49.) 
Xn  the  later  case  of  Tilton  v.  Tilton,  16  Ky.  Law  Bep.,  538,  the  court  held 
that  while  the  facts  proven  may  not  justify  a  divorce,  alimony  may  never- 
theless be  allowed;  that  "if  she  was  entitled  to  a  separation  from  bed  and 
board,  or  to  an  absolute  divorce,  the  right  to  alimony  followed  under  the 
prayer  for  general  relief. ' ' 

,  There  was  such  a  prayer  Id  this  case.  From  these  authorities,  and  from 
the  context  of  the  statutes  quoted,  supra,  we  conclude  that  in  an  action  for 
divorce,  absolute  or  qualified,  if  the  complainant  does  not  show  the  exist- 
ence of  the  fixed  statu toiy  grounds  specifically  relied  on,  yet,  under  a  prayer 
for  general  relief,  the  court  may  grant  a  divorce  from  bed  and  board  if  the 
facts  shown,  being  necessarily  and  incidentally  Involved  in  the  main  charge, 
are  such  as  warrant  such  an  exercise  of  judgment  in  the  "sound,  legal  dis- 
cretion of  the  chancellor. " 

The  question  then  recurs,  to  whether  the  allegations  of  the  bill  were 
proven,  or  sufficiently  proven,  to  justify  or  demand  such  an  exercise  of 
power  by  the  circuit  court. 

It  was  shown  that  appellee  was  employed  in  a  picture  moulding  establisb- 
inent  at  Cincinnati.  His  home  was  at  Erlanger,  Ky.  He  went  daily  in  the 
morning  to  his  place  of  business,  returning  generally  on  a  train  leaving 
Olncinnati  at  6.30  p.  m.  In  the  fall  of  1899  he  began  staying  Id  the  city  of 
Cincinnati  over  night  at  times;  at  others,  not  returning  till  the  last  train, 
which  left  Cincinnati  at  8  o'clock  p.  m.  His  explanations  to  his  wife  were 
that  his  business  detained  him.    She  accidentally  learned  that  this  was  un- 
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trne;  that  he  was  speDdlDg  his  evening  with  a  woman,   who  also  lived  at 
Srlaoger,  bnt  worked  in  Cincinnati.    On  belns  questioned  by  his  wife,  he 
doDied  the  fact  of  his  meeting  the  woman,  olaiming  it  was  a  case  of  mistaken 
identity;  that  the  woman  he  was  seen  with  was  an  employe  of  the  shop,  etc. 
The  wife  had  then  a  baby  some  four  months  old,  and  wa?  detained  at  home 
most  of  the  time.    But  she  procured  her  sisters,  two  of  whom  lived  in  Cin- 
oionati,  and  a  constable  and  bis  assistant,  also   living   there,  to  watch   the 
parties.    They  testify  to  appellee's  meeting  with   his  co-respondent  almost 
daily  after  working  hours  for  a  period  of  siz  weeks;  taking  long  walks  or 
street  car  rides  with  her,  frequently  to  some  park,  where  they   would  sit  in 
some  secluded  spot;  that  he  bought  her  flowers  and  candy ;  that  in  his  walks 
he  selected  unfrequented   streets  or  roads,  and  on  more  than  one  occasion 
was  seen  to  embrace  and  kiss  his  co-respondent;    that  several  times  the 
watchers  at  a  certain   isolated  point  would   lose  trace  of  them,  but  at  last 
saw  them  enter  a  deserted  house,  advertised  "to   let,"  whereupon  the  con- 
stable arrested   appellee  on   a  warrant  charging  adultery,  which   had  been 
procured  by  appellant  some  weeks  before.     When   arrested  appellee  prac- 
tically admitted   his  guilt,  while  the  young  woman  with   him   cried,  and 
begged  that  the  fact  be  not  exposed  to  her  mother ;  that  thereafter  appellee 
stated  more  than  once  that  he  had  a  settled  aversion  toward  appellant,  using 
expressions  such  as  that  he  would  like  to  see  her  come  to  poverty  and  want; 
that  he  used  toward    her  epithets  harsh  and  cruel,  and  endeavored  to  poison 
the  minds  of  bis  children  against  her;  that  he  loved  the  co-respondent  and 
would  marry  her.    On  one^occasion   it  was   shown   that  appellee  attempted 
^r  threatened  personal  violence  toward  appellant. 

On  the  other  hand,  there  was  evidence  that  appellee  had  provided  liberally 
for  his  family,  and  in  the  presence  of  the  witnesses  treated  them  with  con- 
siderate respect.  From  all  the  evidence  we  feel  warranted  in  finding  that 
appellee  had  a  settled  aversion  to  his  wife  of  more  than  six  months'  dura- 
tion before  the  filing  of  this  suit,  and  that  this  fact,  and  the  evidences  he 
afforded  her  of  it,  were  well  calculated  to  and  in  every  probability  have 
permanently  destroyed  her  happiness.  The  question  recurs:  Was  this  settled 
aversion,  with  its  oonsequenoes,  indicated  by  the  husband  in  a  manner  of 
habitually  orael  and  inhuman  behavior^' 

We  may  say  that  occasional  fits  of  temper,  pouting,  disagreements,  or  even 
quarreling,  do  not  necessarily,  and  happily  for  society,  do  not  generally  in- 
diate  orael  or  inhuman  conduct  within  the  meaning  of  the  statute.  On  the 
«ther  hand,  it  can  not  be  that  only  blows,  or  physical  assault,  or  threats  of 
violence,  constitute  the  Inhuman  and  cruel  treatment  intended  to  be  covered 
^7  this  statute. 

In  Davis  v.  Davis,  86  Ky.,  86,  in  an  opinion  by  Judge  Lewis,  it  was  hifld 
that  the  husband's  requiring  the  wife,  who  bad  a  grown  daughter  by  a 
former  marriage  living  with  her,  to  live  in  a  house  with  two  daughters  of 
^e  husband,  also  by  a  former  marriage,  and  who  were  of  dissolute  character 
'Was  orael  and  inhuman  treatment  within  this  section. 

In  Bvans  v.  Evans,  supra,  failing  to  support  the  wife  or  recognize  the 
marital  relation  for  about  a  year,  coupled  with  an  unfounded  charge  of  adul- 
tly against  the  wife,  were  held  to  entitle  her  to  a  divorce  from  bed  and 
tK)ard. 
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Id  W1180D  V.  Wilson,  18  Ey.  Law  Rep.,  741,  thisoourt,  opinioo  by  Cfaler 
Jastioe  Pryor,  held  that  an  indolent,  thriftless  husband,  withont  aenfie  of 
honor  or  pride,  who  allowed  his  wife  to  be  driven  to  want  by  his  ne/<leot  aod 
who  failed  to  provide  for  her  although  he  might  apparently  have  done  so  by 
labor,  almndoning  her,  though  not  for  the  statutory  period,  thus  treatlog^ 
her  not  as  a  wife,  but  as  one  unworthy  of  that  position,  ''showed  a  treat- 
ment worse  than  blows,  and  a  course  of  conduct  humiliating  to  the  wife- 
that  drove  her  to  want."  It  was  held  that  this  was  such  "cruel  and  in- 
human treatment"  as  satisfied  the  terms  of  the  statute. 

In  Thornberry  v.  Thornberry,  8  J.  J.  Mon.,  SkS,  at  a  time  when  our  stat- 
ute on  this  subject  only  provided  for  the  divorce  in  case  the  husband's  treat- 
ment to  the  wife  was  "so  cruel,  and  barbarous,  and  inhuman,  as  aotually 
to  endanger  her  life,"  the  court  seemed  to  consider  that  there  might  b» 
treatment  of  the  wife,  though  not  endangering  her  life,  that  was  morally  aa 
cruel,  inhuman  or  barbarous  as  personal  violence  would  be. 

In  Sl>rook  v.  Sbrook,  supra,  it  was  held  that  a  charge  of  various  facta  im- 
porting a  charge  of  illicit  intimacy  between  the  defendant  and  a  woma& 
who  had  been  an  inmate  of  his  house,  "and  other  reprehensible  conduct  on 
his  part,  particularly  in  upholding  and  taking  part  with  said  woman  in. 
quarrels  with  the  plaintiff  and  h«r  daughter,"  constituted  such  "cruel  and 
Inhuman"  treatment  as  warranted  a  divorce  from  bed  and  board  under  thia 
statute. 

Lord  Brougham,  reviewing  a  number  of  cases  expounding  the  law  of  Sng- 
land  and  Scotland,  declared  that  any  course  of^  conduct,  whether  with  or 
without  actual  violence,  was  cruelty,  which  made  it  "utterly  impossible  for 
any  woman,  having  the  feelings  of  a  woman,  to  live  with  her  husband.'' 
(Paterson  v.  Paterson,  3  H.  L.  Gas.,  30S.) 

In  Beall  v.  Baall,  80  Ky.,  678,  Judge  Pryor,  for  this  court,  thus  stated  the- 
rale  here:  "It  should  appear  that  the  habitual  behavior  of  the  husband  to 
the  wife  was  such  as  showed  a  settled  aversion  to  her.  Hatred  and  bad 
treatment  must  be  the  rule  of  his  conduct  toward  her,  and  his  exhibition  of 
affection  for  her  the  exception,  in  order  to  entitle  the  wife  to  relief  upon  that 
ground;  but  while  the  husband  nn  y  now  and  then  manifest  such  an  afleo- 
tlon  for  the  wife  as  to  negative  the  idea  that  he  had  lost  all  regard  for  her, 
still  if  his  cruel  and  inhuman  conduct  toward  her  is  such  as  to  destroy  per- 
manently her  peace  and  happiness,  the  wife  is  entitled  to  a  divorce." 

The  conduct  of  the  husband  in  this  case,  as  we  have  stated,  indicates 
pretty  clearly  that  he  has  a  settled  aversion  to  her.  In  addition  to  what  liaa 
been  stated,  it  was  shown  that  he  comes  to  his  house  once  a  week  since  the 
discovery  of  his  mesalliance  to  see  his  children,  generally  staying  over 
night,  and  then  always  sleeps  with  his  children,  in  a  separate  room  from 
his  wife,  attempting  to  instill  in  them  a  contempt  for  her,  and  irreligious 
ideas  and  habits. 

It  has  not  been  shown  that  the  husband  was  guilty  of  adultery,  that  is, 
the  act  has  not  been  positively  proven.  Indeed,  as  in  such  offenses  the  par- 
ticipants take  every  precaation  to  prevent  detection,  it  is  extremely  dilBonlt, 
and  often  impossible,  to  prove  them  by  direct  evidence.  Lord  S towel I's  rule 
(Liveden  v.  Liveden,  2  Hag.  Con..  I,  4  Eng.  Eccl.,  481)  has  been  gen- 
erally adopted   in   this  country.     Said  be:  "The  only  general  rule  that  can 
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be  laid  down  upon  the  subjeot  is  that  the  oiroamatanoes  xuuBt  be  suoh  that, 
would  lead  the  guarded  disoretion  of  a  reasonable  and  just  man  to  the  con- 
clusion/' 

The  meeting  of  these  parties,  and  their  conduct  previous  to  the  discovery, 
admits  of  no  other  rational  explanation  than  that  of  committed  or  contem- 
plated sexual  connection.  Their  conduct  when  confronted  by  the  wife,  tho. 
ooDstable  and  witnesses  at  the  husband's  arrest,  was  all  but  a  confession  o^ 
guilt.  It  was  not  then  denied,  nor  attempted  to  be  explained.  Such  con- 
duct, long  continued,  with  other  acts  showing  the  husband's  estrangement, 
from  his  wife,  and  the  transfer  of  his  affections  and  attentions  elsewhere, 
are  so  inconsistent  with  the  marital  vows  and  duty,  and  so  at  war  with  the- 
Christian  sentiment  and  demands  of  the  society  of  this  day,  that  it  would  be 
unreasonable  and  illogical  to  hold  that  it  is  not  "cruel,"  nor  '^inhuman.'*' 
It  inflicts  the  most  mortifying  grief  and  shame.  It  may  be  doubted 
wlietber  any  blow,  even  a  mortal  one,  could  cause  an  equal  pang  to  the  sup- 
planted wife.  The  law  does  not  regard  her  physical  higher  than  her  menta^ 
security.    It  would  shield  her  heart  as  it  would  protect  her  body. 

These  facts  and  circumstances,  we  hold,  both  warrant  and  demand,  if  tha. 
wife  asks  for  it,  that  she  be  granted  a  divorce  from  the  bed  and  board  o^ 
her  husband. 

Sinoe  this  suit  appellee  has  conveyed  his  himiestead  to  his  sister  inlaw 
for  the  recited  consideration  of  $1,350.  The  issues  and  proof  on  this  branch 
are  not  sufficient  to  yet  Justify  a  decision.  It  should  be  further  prepared. 
Tbe  husband  (appellee)  earns  admittedly  $17  per  week,  poftsibly  more.  The. 
children  were  eleven,  nine,  seven  and  one  year  of  age,  respectively,  wheiv 
tbe  suit  was  brought. 

Tbe  judgment  is  reversed  and  the  cause  remanded,  with  directions  to. 
grant  the  appellant  a  divorce  from  bed  and  board  from  appellee;  to  award 
ber  tbe  custody  of  the  children,  affording  appellee  reasonable  opportunities 
to  visit  them  and  have  them  visit  him;  for  a  judgment  decreeing  appellant 
a  saltable  maintenance,  not  less  than  $30  per  month,  in  addition  to  tbe  use. 
of  the  bouse,  and  for  other  necessary  proceedings  not  Inconsistent  herewith. 
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ALDERSON  v.  ALDERSON. 

(Filed  September  18,  1902.) 

I.  Bikstardy— Satisfaction  of  judgment  for  support  of  child— Appellant  in* 
tbe  first  case  was  proceeded  against  in  a  bastardy  proceeding  which  resulteci 
in  a  jDdgnient  against  him  for  $1,850  and  costs,  to  be  paid  in  $25  install- 
ments,  on  the  8d  day  of  every  fourth  month  for  eighteen  years.  The  appel- 
lant failed  to  pay  the  judgment,  but  was  confined  In  jail  and  released  on 
taking  tbe  insolvent  debtor's  oath.  A  writ  of  fieri  facias  was  Issued  for  said 
debt,  which  was  returned '* no  property  found."  Afterwards  he  was  in- 
dicted for  a  felony  committed  by  seducing  the  mother  of  the  child,  who  waa 
tinder  twenty  one  years  of  age,  under  promise  of  marriage.  Just  before  the 
trial  be  proposed  to  marry  tbe  girl,  which  she  consented  to,  and  the  mar-^ 
riage  was  performed  and  the  indictment  dismissed.    Immediately  af  cer  ttc^ 
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marriage  he  proposed  that  she  should  f;(o  to  live  with  him,  but  she.  Id  the 
^xcitemeut,  refused  to  go.  Appellant  then  anuounced  his  purpose  not  to 
live  with  her.  Shortly  afterwards  she  oommuuicated  to  appellant  her  will- 
ingness to  live  with  him,  and  he  failed  to  live  with  her,  but  after  twelve 
months  instituted  an  action  for  divorce  on  the  ground  of  abandonment  by 
his  wife.  The  court  granted  a  divorce  to  appellant,  and  gave  judRment 
'Hgainst  his  wife  for  his  costs,  and  refused  to  allow  her  anything  for  her  sup- 
port, from  which  she  prosecutes  this  appeal.  After  appellant  had  loourred 
this  liability  for  support  of  his  child  he  made^a  voluntary  conveyance  of  bis 
interest  in  land  to  his  father.  The  guardian,  for  the  purpose  of  oollecting 
the  judgment  for  support  of  the  child,  instituted  an  attachment  proceeding 
to  subject  said  land  to  said  debt.  The  father  insists  that  as  appellant  mar- 
ried the  mother  the  judgment  in  the  bastardy  proceeding  was  satisfied  as  by 
said  act  the  child  was  made  legitimate.  Held— That  the  proceeding  in  a 
bastardy  case  is  in  the  interest  of  the  child,  in  which  the  public  also  has  an 
interest,  and  that  it  is  not  within  the  power  of  the  mother  to  compromise  or 
>«£Feot  a  judgment  in  favor  of  the  child  by  any  act  of  hers,  nor  does  the  mar- 
riage of  the  father  and  mother  afifect  the  judgment  in  favor  of  the  child. 

2.  Divorce— Alimony— Costs— The  Court  of  Appeals  can  not  reverse  a  judg- 
ment granting  a  divorce,  but  it  can  review  same  for  the  purpose  of  correct- 
ing allowances  of  alimony  and  costs.  In  this  action  appellant  was  not 
entitled  to  a  divorce  on  the  ground  of  abandonment  by  his  wife  as  the 
proof  shows  that  he  acted  in  bad  faith  in  proposing;  to  live  with  her 
and  a  judgment  for  his  costs  against  her  was  improper.  She  should 
have  been  allowed  a  reaeonable  attorney's  fee,  to  be  paid  by  the  husband,  and 
-«  reasonable  allowance  for  her  support. 

8.  Lien— After  a  return  of  no  properly  found  a  petition  describing  the 
4and  sought  to  be  subjected  to  the  debt  creates  a  lien  under  section  1397 
Kentucky  St-atutes. 

W.  P.  McClain  and  Olvens  &  Givens  for  appellant. 

Thos.  E.  Ward  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee,  John  W.  Alderson,  is  charged  with  having  seduced  Rosa  Green 
tinder  a  promise  of  marriage,  an  issue  of  which  was  the  birth  of  a  bastard 
x)hild,  appellee,  Lola  Alderson.  The  mother  of  the  child  caused  to  be  insti- 
tuted liastardy  proceedings  against  the  putative  father,  resulting  in  a  judg- 
ment being  rendered  in  the  county  court  of  Henderson  county  against  said 
appellee  for  the  sum  of  $1,850  and  costs,  to  be  paid  in  installments  of  $26. 
beginning  on  the  Sd  day  of  March,  1898.  and  126  on  the  third  day  of  every 
fourth  month  thereafter  for  eighteen  years. 

It  was  shown  that  the  appellee,  instead  of  paying  or  in  any  wise  securing 
the  payment  of  the  judgment,  or  any  part  of  it,  was  confined  in  the  county 
gall  under  the  writ  of  capias  ad  satisfaciendum  for  ten  days,  at  the  end  of 
which  time  he  took  advantage  of  an  insolvent  debtor's  oath,  and  was  dis- 
charged  from  custody.  An  execution,  the  writ  of  fieri  facias,  issued  against 
him  upon  that  judgment  and  was  returned  "no  property  found." 

The  grand  jury  of  Henderson  county  indicted  appellee,  charging  him  with 
%he  felony  of  having  seduced  Rosa  Green,  an  unmarried  girl,  under  twenty- 
^ne  years  of  age,  under  promise  of  marriage,  and  of  having  failed  to  marry 


ALDEB80N  V.   ALDERSON^S  GUABDIAN.  59? 

ber  as  agreed.  Just  upoD  the  eve  of  the  trial,  aDd  with  the  admitted  pur^ 
pose  of  preveotlDg  a  ooDYictioD,  appellee  proposed  to  make  good  his  promlse- 
and  marry  the  prosecutrix.  This  proposal,  under  Kentucky  Statutes,  seo- 
tioD  1814,  as  held  by  this  court  Id  the  case  of  Cominou wealth  t.  Wright,  IQl 
Ky.  Law  Rep.,  261.  entitled  the  defendant  to  a  discharffe,  even  if  the  girl 
refused  to  marry  him.  But  in  this  case  the  girl  accepted  the  proposal,  and 
they  at  ODce  repaired  to  the  office  of  the  county  court  clerk,  and  were  mar- 
ried. The  evidence  shows  that  there  was  much  confusion  and  excitement 
among  those  witnessing  the  incident.  The  girl  was  laboring  under  intense 
excitement,  and  was  weeping.  She  had  left  her  baby  for  the  time  necessary 
for  this  ceremony  in  the  custody  of  some  one  outside  of  the  room,  and  im- 
mediately after  the  ceremony  returned  to  Ir..  Appellee  caused  some  three  or 
four  of  bis  friends  and  kinsmen,  selected  expressly  for  the  purpose,  to  im- 
mediately acoompftuy  him  to  his  wife,  where  he  proposed  to  take  her  to  his 
home.  The  evidence  is  conflicting  as  to  how  the  proposal  was  made.  Ac- 
cording  to  appellee's  version,  and  that  of  his  witnesses,  it  was  that  he  pro- 
posed to  take  the  wife  home  to  live  with  him,  and  that  she  replied  that  she 
would  rather  be  in  her  grave,  and  that  she  declinec^  As  many  witnesses 
upon  the  othei  side  testified  that  when  appellee  made  the  proposal,  that  his 
wife  responded :  "I  don't  see  bow  you  can  expect  me  to  live  with  you  now 
after  having  treated  me  and  spoken  of  me  as  you  have."  That  thereupon, 
appellee  turned  around  and  exclaimed  to  his  witnesses:  "Gentlemen,  you 
have  beard  the  proposal  and  her  rejection."  That  thereupon  he  left  her 
and  declared  that  he  would  never  live  with  her.  Within  a  short  time  there- 
after, and  after  ^he  had  time  to  be  composed,  she  stated  to  an  uncle  of  ap- 
pellee, which  fact  was  communicated  to  him,  that  she  was  willing  to  live> 
with  him  as  his  wife,  and  would  do  so  if  he  would  call  for  her.  She  waa. 
then  staying  with  her  father.  Appellee  declined,  and  at  the  end  of  one  year 
brought  a  suit  against  his  wife  for  divorce,  alleging  that  she  bad  abandoned 
him.  Upon  the  proof  above  set  forth  the  circuit  court  decreed  to  him  an 
absolute  divorce,  and  adjudged  that  he  recover  his  costs  against  her.  There 
was  nothing  said  about  the  custody  of  the  child.  In  her  answer  the  wife 
denied  that  she  was  or  had  been  unwilling  to  live  with  the  appellee  as  hia 
wife,  and  she  asked  in  a  motion  made  for  maintenance  and  allowance  to 
enable  her  to  prepare  her  defense  in  the  suit.  This  motion  seems  not  to 
have  been  acted  upon.  From  the  judgment  of  divorce  adjudging  the  costs 
against  appellant,  and  refusing  her  any  relief,  she  has  prosecuted  an  appeal. 
This  is  one  of  the  questions  in  one  of  the  cases  here  to  be  decided. 

In  the  petition  filed  in  the  name  of  the  Commonwealth  of  Kentucky,  for 
the  use  of  Ohio  Valley  Banking  and  Trust  Co.,  guardian  for  Lola  Alderson^ 
against  J.  W.  Alderson  and  others,  as  the  heirs  of  J.  J.  Alderson,  deceased 
(J.  J.  Alderson  having  been  the  father  of  appellee,  J.  W.  Alderson),  the  re^ 
GOTery  of  the  judgment  in  favor  of  the  Commonwealth  for  the  use  of  the 
infant  above  recited  was  set  forth.  The  fact  that  he  had  been  discharged 
from  custody  under  the  insolvent  debtor's  oath  and  of  the  return  of  na 
property  was  shown.  The  petition  then  alleged  that  after  John  W.  Aider- 
son,  appellee,  had  incurred  the  liability  to  the  infant  above  named,  he  had 
made  a  voluntary  conveyance  of  some  land  owned  by  him  to  his  father,  the. 
father  knowing  of  appellee's  purpose  to  defraud  the  said  infant,  and  to  pre^v. 
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>ent  the  oolleotion  of  aoy  judgmeot  that  mlp;bt  be  rendered  on  said  claim. 
The  land  was  described  in  the  petition.  It  was  also  charged  that  the  de- 
x^edent,  J.  J.  Alderson,  had  died  intestate,  and  that  appellee,  John  W. 
Aldersou,  had  inherited  onorflfth  of  bis  estate,  subject  to  the  widow's  dower, 
4ind  the  land  so  inherited  was  described  in  the  petition.  A  lien  was  created 
by  the  service  of  the  summons  upon  this  patition,  based  upon  the  returD  of 
no  property  found  under  section  439  of  the  Code. 

The  defense  relied  upon  by  John  W.  Alderson  to  that  proceeding,  and 
practically  the  only  defense  relied  on  so  far  as  affecting  his  interest  in  the 
undivided  estate,  was  that  by  the  marriage  with  the  mother  of  the  child, 
Lola,  it  became  legitimate,  and  was  thereby  recognized  by  him  as  his  child, 
«nd  that  every  purpose  of  the  statute  had  been  served,  and  that  the  jadg- 
ment  became  thereby  satisfied. 

Under  secfcion  1214  of  the  statute,  concerning  seduction  of  a  female  under 
twenty-one  years  of  age  under  promise  of  marriage,  it  is  provided :  "No 
prosecution  shall  be  instituted  when  the  person  charged  shall  have  married 
the  girl  seduced;  and  any  prosecution  instituted  shall  be  discontinued,  if 
the  party  accused  marry  the  girl  seduced  before  final  judgment.** 

Section  1^8  of  Kentucky  Statutes  roads  as  follows:  "If  a  man  having 
had  a  child  by  a  woman  shall  afterwards  marry  her,  such  child  or  its  descend- 
>ants,  if  recognised  by  him  before  or  after  marriage,  shall  be  deemed  legiti- 
mate." 

Under  this  section  it  is  argued  for  appellee  that  this  suit  is  based  solely 
on  the  assumption  that  the  child  is  a  bastard;  and  it  is  argued  that  such  a 
marriage  makes  lawful  that  which  until  then  was  unlawful. 

We  can  not  agree  that  the  effect  of  the  marriage  can  be  extended  beyond 
the  plain  and  manifest  purpose  of  the  sections  in  which   the  subject  Is 
treated.    Under  section  1214  the  full  extent  of  the  marriage  is  to  end   the 
tirosecution  for  seduction.     Any  other  liability  that  the  parties  may  have 
Incurred  will  remain  until  otherwise  discharged.    Section  1898  is  found  in 
the  chapter  on  "Descent  and  Distribution,*'  and  has  to  do  alone  with  those 
subjects.     It  is  an  enabling   statute,   qualifying    the   recognized   bastard 
offspring  of  a  decedent  to  inherit  his  t state  in  case  of  his  dying  intestate. 
Under  the  bastardy  statute  the  proceeding   is  not  for  the  benefit  of  the 
mother  of  the  child.    Construing  the  earliest  statutory  provisions  on  this 
aubject  the  statute  of  18  Elizabeth,  chapter  8,  this  court,  in  an  opinion  de- 
livered by  Chief   Justice  Robertson,  in  the   case  of   the   Commonwealth  v. 
Turner,  4  Dana,  611,  said:  "These  legislative  enactments  were  evidently  in- 
tended for  securing  three  different  objects :  First,  the  welfare  of  helpless  and 
destitute   bastard   children;   second,   the  relief  of  the   parishes  from    the 
burthen  of  supporting  such  persons;  and,  third,  justice  to  their  mothers, 
«nd  the  enforcement  of  the  natural   obligations  of  their  fathers.    It  is  evi- 
dent that  our  statute  of  1795,  prescribing  the  mode  of  proceeding  in  cases  of 
bastardy,  is  but  a  re-enactment  of  the  substance  of  that  of  George  II,  only 
more  detailed  and  ezpanyive  in  its  provisions.'* 

The  court  held  that  the  mother  was  incompetent  to  effect  a  compromise  of 
t>r  to  in  anywise  control  the  proceedings  in  the  prosecution  after  it  had 
tmce  been  instituted;  that  it  was  a  matter  in  which  the  child  primarily  and 
the  public  as  well  had  an   interest,  and  which  would  be  enforced  without 
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veferenoe  to  tbe  wishes  or  coDdnst  of  the  principals  in  the  preceding  acts. 
7bt8  opinion  was  later  followed  in  the  oase  of  Gouiiiionwealth  y.  Davis,  6 
Bosb,  295.  If  the  parties  could  not  compromise  such  proceeding  before  judg- 
ment, it  must  follow,  with  equal  force,  that  they  could  not  compromise  or 
otherwise  render  nugatory  the  judgment  that  had  been  rendered  in  such  a 
proceeding.  If  by  their  subsequent  marriage,  In  other  woids  their  contract, 
tbey  could  discharge  the  father  from  the  claims  of  the  infant  and  the  public 
imposed  by  the  judgment  of  the  county  court,  it  would  be  leaving  the  en- 
forcement of  this- wholesome  statute  to  the  discretion  and  will  of  designing, 
and  frequently  unprincipled,  fathers  and  weak,  foolish  mothers.  This,  it 
was  declared  in  Commonwealth  v.  Turner,  the  State  would  not  allow.  In 
this  oase  tbe  circuit  court  disallowed  this  defense  of  Alderson,  the  putative 
lather,  and  be  has  appealed. 

W3are  of  opinion  that  the  judgment  upon  this  branch  of  the  case  should 
bea£Brmed,  which  is  done,  with  damages. 

Tbe  two  oases  above  referred  to  were  consolidated  and  heard  together,  and 
^bile  we  can  not  review  the  action  of  the  circuit  court  in  granting  the 
divorce  to  appellee,  John  W.  Alderson,  we  can  Preview  its  action  upon  the 
matter  of  adjudging  the  costs  and  upon  the  subject  of  alimony  and  main- 
tenance. The  circuit  court  erred  In  adjudging  tbe  costs  against  the  wife. 
It  was  not  shown  that  she  had  any  estate  to  pay  the  same.  Furthermore,  in  ^ 
OQr  opinion,  it  was  not  shown  that  she  was  in  fault.  Section  QOO  of  Ren- 
tacky  Statutes  is:  "In  actions  of  alimony  and  divorce  the  husband  shall 
pay  the  costs  of  each  party,  unless  it  shall  be  made  to  appear  in  the  action 
the  wife  is  in  fault  and  has  ample  estate  to  pay  the  same." 

On  this  branch  of  the  case  the  court  is  of  opinion  that  the  husband  should 
have  been  adjudged  to  pay  the  costs  of  the  wife,  Including  a  reasonable  fee 
to  her  attorney.  This  fee  is  to  be  ascertained  by  the  court  as  In  other  cases. 
< Whitney  v.  Whitney,  7  Bush,  620;  Williams  v.  Monroe,  18  Ben  Mon..  614.) 

The  court  Is  further  of  opinion  that  the  offer  of  the  husband  under  the 
circumstances,  and  at  the  time  that  it  was  made,  was  not  in  good  faith, 
and  was  made  for  the  purpose  of  obt-ainlng  an  undue  and  improper  advan- 
tage over  his  wife.  It  has  the  appearance  of  being  a  studied  and  heartless 
Bcheme  to  overreach  this  already  sufficiently  wronged  young  woman. 
Furthermore,  even  had  she  abandoned  tbe  husband  under  the  ezcitemenrt 
and  tbe  oironmstances  attending  that  occasion,  her  subsequently  lecanting, 
and  within  a  few  days  offering  to  submit  to  all  the  wifely  duties,  deprives 
him  of  any  right  to  institute  and  prosecute  an  action  for  divorce  upon  the 
ground  of  her  abandonment. 

We  hold  that  in  all  she  did  in  this  litigation,  so  far  as  this  record  discloses, 
Ae  was  right;  in  all  that  he  did,  so  far  as  this  reoord  discloses,  ezoept  in 
the  one  act  of  marrying  the  woman,  he  was  wrong.  He  should  not  have 
^n  granted  a  divorce,  but  that  we  can  not  now  remedy.  Upon  a  return  of 
the  oase,  however,  tbe  circuit  court  will  ascertain  and  allow  to  the  wife  what 
^111  be  a  reasonable  sum  for  her  maintenance  and  alimony  (Wllmore  v. 
Wilmoro,  15  Ben  Mon.,  40;  Tilton  v.  Tilton,  16  Ky.  Law  Kep.,  688),  and 
will  award  her  the  custody  of  the  child. 

The  judgment  in  the  divorce  case  is  reversed  to  this  extent  and  the  cause 
mnanded  for  prooeedings  not  inconsistent  herewith. 
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CRENSHAW  Y.  CRENSHAW. 
(Pned  September  18,  1908— Not  to  be  reported.) 

1.  New  trial— Usury— In  1860  appellant  and  appellee  purchased  and  eze- 
outed  their  joint  notes  for  a  tract  of  land.  The  note  bore  10  per  cent.  iDtei> 
est.  Several  years  afterwards  the  note  was  changed  so  as  to  bear  6  per  cent. 
The  land  bad  been  partitioned  lietweeu  the  parties,  and  in  a  suit  between 
the  parties  it  was  adjudged  that  appellant  bad  paid  1826.84  in  excess  of  tbe^ 
amount  paid  by  appellee  and  a  judgment  in  favor  of  appellant  was  rendered 
against  appellee  for  one  half  of  which,  viz.,  $418.17,  and  It  was  also  asoer- 
tained  that  $619.04  of  the  purchase  money  was  owing  by  appellant  and  ap. 
pellee.  Appellee  filed  his  petition  for  a  new  trial  and  set  up  as  a  defense 
that  appellant  had  falsely  represented  to  him  that  the  10  per  cent,  interest 
stated  in  the  notes  was  purchase  money  for  the  land  when  in  fact  It  was 
usury,  and  that  at  least  $418  of  usury  was  embraced  in  the  judgment  recov- 
ered by  appellant,  and  that  appellant  had  instituted  suit  against  the  Yendor 
of  the  land  to  recover  |i:S2.40  paid  as  usury.  Appellant  in  his  answer  denied 
making  the  fraudulent  representations  alleged,  and  claimed  that  there  was 
no  usury  embraced  in  the  judgment  recovered  against  appellee,  and  that  be 
had  since  the  judgment  paid  to  the  vendor  purchase  money  to  the  extent  of 
$282.40,  which  was  usurious.  This  answer  was  adjudged  insufTicient  and 
judgment  was  rendered  iu  favor  of  appellee  for  $813.70.  from  which  this  ap- 
peal  is  prosecuted.     Held— That  said   answer  was  sufficient.    There  could 

4iave  been  no  recovery  against  appellant  for  usuiy  as  the  law  is  well  fettled 
that  there  can  be  no  recovery  for  usury  until  after  full  payment  of  the  debt, 
and  as  the  answer  alleges  that  there  was  no  usury  paid  until  after  judgment 
had  been  rendered  against  appellee,  it,  therefore,  presented  a  sufflcieot  de- 
fense. 

2.  Clerical  misprision— The  former  judgment  in  favor  of  appellant  could 
not  be  corrected  by  purging  it  of  usury,  as  a  clerical  misprision  can  only  be 
asctirtained  and  corrected  from  other  parts  of  the  record,  not  from  extraneoua 
circumstances  or  facts. 

W.  L.  Porter  for  appellant. 

Basil  Klohardson  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  appellee  in  1869  purchased  and  executed  their  joint  notea 
for  a  tract  of  land  in  Metcalfe  county.  The  note  recited  that  it  was  to  bear 
10  per  cent,  per  annum  interest  from  maturity  until  paid.  Some  years  later, 
after  a  number  of  payments  had  been  made  on  it  by  the  payors,  it  was  re- 
newed, bearing  6  percent,  interest.  After  it  bad  continued  to  run  for  a 
number  of  years,  James  C.  Crenshaw  claiming  that  be  bad  paid  more  than 
one- half  of  the  payments  that  had  been  made  upon  this  debt,  and  that  the 
two  purchasers  had  partitioned  the  land  by  agreement  in  parol,  one  half  to 
each,  sought  an  accounting  to  require  H.  A.  Crenshaw,  appellee  herein,  to 
repay  to  this  appellant  one-half  of  the  excess  so  paid  by  appellant.  Upon 
final  hearing  the  circuit  court  adjudged  that  this  appellant  bad  paid,  in- 
cluding interest  accumulated  up  to  the  Ist  of  June,  1896,  on  both  traots  of 
land,  $826.84,  in  excess  of  the  amount  paid  by  appellee. 

It  was  also  adjudged  that  the  two  payors  were  owing  $619.04.  balance  of 
the  purchase  for  the  land.    These  balances  repreaentad  two  separate  debtt^ 
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eyidenced  by  the  joint  notes  of  the  said  James  G.  and  H.  A.  Crenshaw. 
The  circuit  oourt  adjudge'd  a  sale  of  H.  A.  Crenshaw's  Interest  In  both  tracts 
to  repay  to  James  G.  Crenshaw  one-half  of  the  balance  of  $826.34,  above 
Darned,  or  $413.17.  On  appeal  from  that  case  It  was  held  in  an  opinion  de- 
livered March  19,  1901  (29  Ky.  Law  Bep.,  1782),  that  the  judgment  was 
correct  in  every  particular,  except  that  it  was  error  to  adjudge  both  tracts 
of  land  to  be  sold  in  lien  for  t^e  balance  of  $413.17,  because  each  tract  of 
land  was  properly  in  lien  only  for  the  particular  balance  owing  on  its  pur- 
chase money.  Thereafter  this  suit  was  brought.  H.  A.  Crenshaw,  appellee 
herein,  filed  his  petition  against  James  G.  Crenshaw,  appellant  herein,  for 
a  Dew  trial  of  the  above-named  actions.  He  alleged  that  since  the  judgment 
above  referred  to  he  had  discovered  material  evidence  in  his  behalf,  though 
he  does  not  set  out  what  it  was.  He  further  alleged  that  appellant,  James 
G.  Crenshaw,  had  procured  the  judgment  referred  to  by  fraud  and  misrepre- 
sentation, in  that  he  had  represented  that  the  10  per  cent,  interest  recited  and 
provided  for  in  the  original  note  was  a  part  of  the  consideraton  for  the  pur- 
chase price  of  the  land,  whereas  in  fact  it  was  not  land;  that  he,  being  igno- 
raot  of  the  true  situation,  had  not  interposed  the  plea  of  usury  to  the  said 
James  G.  Crenshaw  suit  for  retribution.  He  claims  that  in  consequence 
thereof  there  was  at  least  $413  of  usury  embraced  in  the  recovery  adjudged 
to  said  James  G.  Crenshaw ;  that  since  the  rendition  of  the  judgment  James 
G.  Crenshaw  had  filed  a  suit  in  the  Barren  Circuit  Court  against  the  payee 
of  the  said  debts,  to  wit:  Duff's  executor,  in  which  the  said  James  G. 
Crenshaw  had  sought  to  recover  from  said  Duff's  estate  the  sum  of  $282.40 
as  usury  in  the  aforesaid  debt.  H.  A.  Crenshaw  claims  in  this  suit  that 
James  G.  Crenshaw  had  recovered  from  him,  H.  A.  Crenshaw,  the  full 
amount  of  one-half  of  the  debt  and  10  per  cent,  interest  for  the  time  that 
that  rate  was  charged,  and  was  now  seeking  to  recover  $282.40  of  it  from 
Daff's  estate  as  usury.  James  G.  Crenshaw  answered,  denying  that  he  had 
made  the  representations  charged,  or  had  made  any  representations  with 
reference  to  whether  the  10  per  cent,  was  a  part  of  the  consideration  or  was 
forbearance  only.  He  further  pleaded  that  so  far  as  the  judgment  recovered 
against  H.  A.  Crenshaw  was  concerned,  it  was  not  Yb  excess  of  £K  A.*^  Cren- 
shaw's part  of  the  principal  and  6  per  cent,  interest  on  the  original  debt; 
that  since  be  had  procured  that  judgment  he  had  finished  paying,  at  least  to 
the  extent  of  $982.40  on  the  said  purchase  money  to  said  Duff's  estate,  and 
that  such  excess  he  claimed  was  usury,  but  that  there  was  no  usury  em- 
braced in  the  judgment  rendered  in  his  favor  and  against  H.  A.  Crenshaw. 
The  circuit  court  sustained  a  demurrer  to  this  answer.  James  G.  Crenshaw 
declining  to  plead  further,  a  judgment  was  rendered  granting  a  new  trial 
and  correcting  the  former  judgment  by  adjudging  $313.70  thereof  to  have 
been  usurious  interest. 

We  are  of  opinion  that  this  was  error.  The  answer  presented  a  good  de- 
feD6e.  If  there  was  no  usu^y  embraced  in  the  judgment  recovered  by  James 
G.  Crenshaw  against  H.  A  Crenshaw,  then  manifestly  there  ought  not  to 
have  been  a  new  trial  granted  to  H.  A.  Crenshaw,  whatever  representation 
were  made  by  James  G.  Crenshaw.  On  the  other  hand,  if  James  G.  Cren- 
shaw had  not  made  any  misrepresentations,  had  not  practiced  the  fraud 
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obarged,  all  of  which  he  had  deoied,  theD  H.  A.  Crenshaw  was  not  entitle 
to  a  new  trial.  It  has  been  decided  frequently  by  this  oonrt  that  where 
usurious  interest  is  charged,  and  partial  payments  made  upon  the  debt  at 
the  usurious  rate,  the  payments  are  applied,  first,  to  the  discharge  of  legal 
interest  and  then  to  the  principal  of  the  debt,  and  none  of  the  payments  are 
regarded  as  having  been  made  upon  the  usurious  interest  until  the  principal 
of  the  debt  and  legal  interest  shall  have  been  fully  paid.  The  excess  then  is 
regarded  as  usurious.  (Miller  v.  Wilson,  3  Ky.  Law  Rep.,  688;  Farmers 
Bank  v.  Calk,  4  Ky.  Law  Rep.,  617;  Kendall  v.  Crouch,  88  Ky.,  199;  Hill 
V.  Cornwall.  95  Ky.,  512. 

Applying  this  principle  to  the  pleading  filed  by  H.  A.  Crenshaw,  it  would 
Bppear  that  the  usury  embraced  in  the  debt  to  Duff's  estate,  if  aoy,  was 
paid  in  the  last  payments  made  since  the  rendition  of  the  Judgment  com- 
plained of. 

H.  A.  Crenshaw  also  gave  notice  to  correct  the  former  judgment  so  far  as 
it  contained  usury  upon  the  ground  that  it  was  a  clerical  misprision..  The 
court  upon  consideration  of  the  motion  under  the  notice  corrected  the  judg- 
ment in  conformity  to  the  proceedings  for  a  new  trial  and  the  notice.  We 
are  of  opinion  that  this  is  error.  A  clerical  misprision  can  only  be  ascer- 
tained and  corrected  from  other  parts  of  the  record,  not  from  extraneous 
-circumstances  or  facts.    (Bennett  v.  Tierney,  78  Ky.,  580.) 

The  judgment  is  reversed  on  the  original  appeal  and  affirmed  upon  the 
<;ross  appeal,  appellee  having  prayed  a  cross  appeal  because  the  circuit  court 
had  not  adjudged  that  the  whole  of  the  $413.17  was  usurious  interest,  and 
the  cause  Is  remanded  for  further  proceedings  not  inconsistent  herewith. 


CITY  OF  COVINGTON  v.  JOHNSON. 
(Filed  September  18,  1^»03— Not  to  be  reported.) 

1.  Municipal  government— Negligence— Appellee  brought  this  suit  against 
appellant  for  S6,000  damages  claimed  by  reason  of  the  city  permitting  a  ditch 
to  be  dug  in  the  sidewalk  and  covered  with  plank  which  projected  above  the 
sidewalk,  against  which  appellee  stumbled  and  fell,  sustaining  serious  in- 
juries to  his  ankle  and  shoulder.  A  judgment  for  $558  was  rendered  against 
the  city,  from  which  this  appeal  is  prosecuted.  Held—That  the  city  was 
guilty  of  negligence  as  it  is  the  duty  of  the  city  to  see  that  its  streets  are 
kept  in  reasonably  safe  condition  for  travel  upon  them.  If  it  fails  to  use 
ordinary  care  and  diligence  in  the  discharge  of  this  duty  to  the  public,  it  Is 
liable  for  injuries  occasioned  thereby.  The  finding  of  the  jury  is  that  the  city 
in  permitting  the  obstraction  to  remain  three  days  was  negligence. 

2.  Liability  of  lot  owner— Although  the  adjoining  lot  owner  may  be  liable 
for  such  negligence,  this  does  not  relieve  the  city  from  liability. 

F.  J.  Hanlon  for  appellant. 
B.  F.  Graziani  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  injured  on  March  8,  1900,  by  falling  over  an  obstruction  on 
the  sidewalk  on  Fourth  street  in  appellant  city.     The  pavement  had  become 
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DQt  of  repair,  aod  had  reroaiDed  so  for  some  time.  It  became  so  much 
worse  OD  the  5th  of  March,  beoause  of  the  removal  of  a  Dumber  of  bricks 
from  the  pavementi,  and  possibly  the  difi^giDg  of  a  ditch  or  hole  there,  for 
irbat  purpose  or  by  whom  is  not  showD,  that  a  plank  covering,  nailed 
together  In  the  shape  and  about  the  size  of  an  ordinary  door,  was  placed 
^▼er  the  hole.  This  condition  was  permitted  till  after  the  8th,  the  date  of 
the  injury.  Appellee,  a  pedestrian,  passing  along  this  sidewalk  at  night, 
•and  not  knowing  of  this  unusual  derangement,  struck  his  foot  against  the 
plank,  which  projected  above  the  level  of  the  pavement,  and  fell,  seriously 
injaring  his  ankle  and  shoulder.  The  night  was  dark,  and  the  prepondex- 
anoe  of  proof  Is  that  there  was  no  light  near  this  point.  Appellee  sued  for 
^,000  damages  because  of  pain  suffered,  loss  of  time,  and  of  permanent 
impairment  of  his  ability  to  earn  money  beoaase  of  the  injury.  The  jury 
tetoroed  a  verdict  for  |658  for  appellant.  Both  sides  sought  a  new  trial. 
The  city  alone  has  appealed. 

The  main  contention  made  by  appellant  is  that  it  did  not  create  the  con- 
dition through  which  appellee  was  injured;  that  it  was  the  lot  owner,  and 
that  be  is  liable  primarily,  and  should  be  made  bear  the  damage.  The  lot 
owner  was  not  before  the  court  so  as  to  warrant  a  trial  against  him  in  a 
proceeding  for  personal  judgment.  It  may  be  true  that  the  lot  owner  is  re- 
sponsible for  having  dug  the  hole,  and  imperfectly  or  negligently  covering 
It,  so  as  to  cause  the  injury  sued  for.  But  it  Is  the  duty  of  the  city  to  see 
that  Its  streets  are  kept  in  reasonably  safe  condition  for  travel  upon  them. 
If  it  fails  to  use  ordinary  care  and  diligence  in  the  discharge  of  this  duty  to 
the  public,  it  is  liable  for  injuries  occasioned  thereby.  That  another  is 
jointly  liable  is  no  excuse  for  the  city's  neglect  of  its  duty.  (Covington  v. 
Haber,  23  Ky.  Law  Rep.,  2107.)  The  finding  of  the  jury  that  the  covering  of 
this  hole,  and  leaving  it  so,  for  the  length  of  time  shown  in  this  case,  at 
least  three  days,  was  negligent,  and  th'at  the  city  knew  then,  or  by  theezer- 
1)186  of  ordnary  care  could  have  known,  of  it  in  time  to  remedy  the  defect,  is 
(ally  sustained  by  the  evidence.    The  court's  proceedings  are  without  error. 

Judgment  affirmed,  with  damages. 


REESE'S  ADM'R  v.  YOUTSEY,  &c. 

(Filed  September  18,  1902.) 

Faots— Issues  triable  by  jury— In  this  action  In  equity  to  cancel  a  deed  for 
fraud  which  was  executed  by  the  grantor  under  the  l)elief  that  it  was  a  will. 
After  the  proof  had  been  taken  by  deposition  appellant  moved  that  the  issues 
of  fact  be  tried  by  a  jury.  The  court  overruled  said  motion  and  tried  the  is- 
sues without  a  submission  to  a  jury,  of  which  appellant  complains  on  this 
appeal.  Held— That  the  court  did  not  abuse  its  discretion  as  the  issue  was 
purely  equitable,  and  the  right  of  trial  by  a  jury  guaranteed  by  the  Consti- 
tution applies  alone  to  those  cases  where  the  right  existed  at  common  law 
and  in  common  law  courts. 

John  S.  Roebuck,  Jr.,  for  appellant. 

li.  J.  Crawford  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 
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Tfaia  was  an  aotioo  Id  equity  to  cancel  a  deed  executed  by  America  Beeflv 
to  appellees  apoD  the  ground  that  the  same  was  procured  by  fraud ;  tbat  the 
grantor  in  the  deed  was  induced  to  believe,  and  did  believe,  that  she  wa» 
making  a  will,  when  in  fact  the  writing  which  she  signed  was  a  deed. 
After  the  proof  had  all  been  taken  by  deposition  appellant  asked  that  tbe 
issues  of  fact  be  submitted  to  and  tried  by  a  jury.  The  court  overruled  that 
motion  and  the  case  was  submitted  and  tried  by  the  court,  who  adjudged 
that  the  petition  be  dismissed,  and  hence  this  appeal.  Counsel  presents  for 
our  consideration  the  action  of  the  oourt  in  refusing  a  jury  trial,  and  inslsta 
that  this  action  was  prejudicial  error,  requiring  a  reversal.  The  cause  of 
action  was  purely  equitable,  and  while  it  depended  on  an  isjue  of  fact  an  to- 
tbe  existence  of  fraud  in  procuring  the  deed,  there ^was  no  legal  Issue  that- 
was  triable  at  Inw  presented. 

Upon  this  issue  of  fact  presented  by  the  pleadings  the  chaneellor  mights 
have  called  to  his  aid  a  jury,  but  he  was  not  compelled  to  do  so.  (Kennedy 
v.  Ten  Broeck,  11  Bush,  241;  Blakey  v.  Johnson,  IS  Bush,  197;  Hill  t.  Phil- 
lips,  87  Ky..  169.)  The  right  of  trial  by  jury  guaranteed  to  the  citixen  by 
the  Constitution  was  the  right  as  it  existed  at  common  law  and  in  commoD 
law  courts.  The  Code  of  Practice  has  not  changed  this  rule  as  to  cases  purely 
'cognizable  in  equity.  If  in  an  equity  case,  a  legal  issue  arises,  one  tbat 
was  or  is  ever  triable  by  a  jury  as  of  right,  then  either  party  may  demand 
that  the  issue  be  tried  by  a  jury.  No  such  issue  was  here  presented.  There 
was  no  error,  and,  in  our  opinion,  no  abuse  of  discretion  in  refusing  to  em> 
panel  a  jury  in  this  case.  Upon  the  merits  appellant  failed  to  sustain  bla 
cause,  and  the  judgment  was  proper. 

Judgment  affirmed. 


WAIT.  &c.  V.  COMMONWEALTH. 
(Filed  September  18,  1909. ) 

Criminal  law— Conspiracy— Felony— Merger  of  offenses— Construction  of 
statutes— Appellants  prosecute  this  appeal  from  a  conviction  for  a  misde- 
meanor where  the  indictment  charged  a  conspiracy  to  defraud,  and  sets  out 
the  method  by  which  it  was  to  be  accomplished,  but  also  sets  oUt  overt  acts 
in  furtherance  of  the  object  of  the  conspiracy,  and  that  the  facts  thus 
alleged  show  the  object  of  the  conspiracy  to  have  been  the  embezslement  of 
more  than  $40, OCX)  from  the  banking  company,  of  which  appellants  were 
president  and  cashier,  and  that  its  object  was  fully  accomplished.  It  is, 
therefore,  claimed  that  as  conspiracy  is  a  misdemeanor  and  embeszlement  a 
felony,  and  as  the  facts  constituting  the  felony  have  not  only  been  alleged 
in  the  indictment,  but  proved,  there  can  be  no  conviction  for  the  misde- 
meanor because  it  is  merged  in  the  felony.  Held— That  under  sections  2(ld  to 
865,  inclusive.  Criminal  Code  of  Practice,  the  conviction  was  properly  had. 

2.  Overruled  case— Commonwealth  v.  Blackburn,  1  Duvall,  4. 

8.  Instructions— The  instructions  given  by  the  court  were  not  prejudicial 
to  appellants. 

4.  Evidence— Entries  in  ledgers— It  having  been  proven  tbat  appellants  for 
a  stipulated  sum  undertook  to  run  the  bank  and  keep  the  books;  that  the 
book  was  under  their  control,  kept  by  clerks  under  their  control,  tbe  entries 
in  the  individual  ledger  and  the  manner  in  which  the  books  were  kept  ^ 
admissible  to  show  their  guilty  knowledge  and  fraudulent  intent 
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DeDton  &  RoblDBon,  Cnrd  &  Smith,  W.  A.  Morrow  and  V.  P.  Smith  for 
mppellante. 

J.  N.  Sharp  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

OploioD  of  the  court  by  Judge  DuRelle. 

The  appellants,  6.  W.  Wait  and  R.  G.  Htfil,  were  indicted  jointly  with  Gy 
^altaad  L.  £.  Hunt  for  conspiracy  to  defraud  the  Somerset  Banking  Co. 
and  others,  and  the  public  generally. 

The  principal  ground  urged  for  reversal  of  the  judgment  of  conviction  ia 
that  the  indictment  not  only  charges  the  conspiracy  to  defraud,  and  sets  out 

'  the  method  by  which  it  was  to  be  accomplished,  but  also  sets  out  overt  acts 

Id  furtherance  of  the  object  of  the  conspiracy,  and  that  the  facts  thus  alleged 
«how  the  object  of  the  conspiracy  to  have  been  the  embezzlement  of  more 
tbao  $40,000  from  the  banking  company,  of  which  appellants  were  president 
«Dd  ^shier,  and  that  this  object  was  fully  accomplished.    It  is,   therefore, 

j  •olalmed  that  as  conspiracy  is  a  misdemeanor  and  embezzlement  a  felony, 

f  and  as  the  facts  constituting  the  felony  have  not  only  been  alleged  in   the 

Indictment,  but  proved,  there  can  be  no  conviction  for  the  misdemeanor, 
t)eoaii8e  it  is  merged  in  the  felony. 

The  principal  authority  in  support  of  this  contention  is  the  case  of  Com* 
moDwealth  v.  Blackburn,  1  Duvall,  4,  in  which  this  exact  contention  was 
made  and  sustained,  in  an  opinion  by  Judge  Williams,  holding  that  an  in- 

;  ^iotment  charging  a  conspiracy  to  commit  treason,  and  alleging  overt  acts 

i?hioh  showed  the  conspiracy  was  consummated  by  the  commission  of  the 
felony,  was  bad  on  demurrer.  That  opinion,  rendered  in  1863,  in  a  case 
growing  out  of  the  evints  of  the  Civil  War,  merely  states  the  rule  to  be  that 
If  a  conspiracy  "should  be  consummated  by  the  commission  of  the  felony, 
It  would  merge  in  the  higher  crime;'*  and  relies  solely  upon  the  case  of 
Commonwealth  v.  Kingsburg,  6  Mass.,  108.  The  Massachusetts  case,  which 
wai  a  case  of  indictment  for  conspiracy  to  commit  larceny,  which  shows  a 
felony  was  committed,  refers  to  no  authority.  It  seems  to  be,  however,  the 
leading  case  in  the  United  States  in  support  of  this  doctrine,  except  where, 
as  in  Arkansas,  the  question  is  settled  by  statute.     (Elsey  v.  State,  27  Ark., 

The  doctrine  as  laid  down  in  the  Blackburn  and  Kingsbury  cases  proceeds 
upon  the  theory  that  the  act  of  conspiracy  is  the  same  act  as  that  by  which 
the  conspiracy  Is  consummated,  to  which  doubtful  theory  is  applied  the 
common  law  doctrine  that  the  same  act  can  not  be  both  felony  and  misde- 
meanor;  and  that  where  a  misdemeanor  was  raised  to  the  grade  of  felony  it 
beoaroe  more  heavily  punishable,  and  thereby  ceased  to  be  a  misdemeanor. 
At  the  common  law  a  person  under  indictment  for  a  mere  misdemeanor 
had  the  privilege  of  full  defense  by  counsel,  the  right  to  a  copy  of  the  in- 
dictment, and  a  special  jury,  not  permitted  in  felony;  and  this  difference 
tn  procedure,  together  with  the  distinction  in  the  punishments  and  the  real 
or  supposed  difference  in  the  enormity  of  the  offenses,  constituted  the  reason 
fcr  the  rule.     (Bishop's  New  Crim.  Law,  804-5. ) 

The  distinction  between  felony  and  misdemeanor  having  bten  largely  ab- 
togftted  by  statutory  provisions  in  ttfe  various  States,  it  has  been  held  in 
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some  States  that  as  the  reason  failed,  the  law  ceased  to  operate.  Bot  wttb- 
put  refereooe  to  statutory  provisions,  the  better  dootrine  and  the  weiftbt  or 
authority  and  reason  seem  to  be  against  the  application  of  the  rule  to  naaes- 
of  conspiracy.  Says  Mr.  Bishop,  (1  New  Grim.  Law,  section  7QS):  ''Where- 
the  indictment  is  for  a  conspiracy  to  commit  an  offense,  and  the  proofs  <»8- 
tablish  that  the  conspirators  actually  committed  it;  or  for  manslaughter, 
and  murder  is  shown :  or  for  larceny,  and  it  was  perpetrated  in  the  course' 
of  a  burglary  or  a  robbery:  *  *  *  in  these,  and  the  like  cases,  the  defendant- 
may  be  convicted  of  what  is  charged  against  him,  if,  lilse  what  is  not- 
charged,  it  is  sustained  by  the  evidence;"  and,  though  the  same  criminal 
thing  which  is  a  felony  can  not  also  be  a  misdemeanor,  *'yet,  if  to  what 
constitutes  a  misdemeanor,  something  is  added,  the  combination  may  be  a 
fnlony.  In  which  case,  according  to  Hawkins,  if  the  indictment  is  for  mis- 
demeanor, and  the  added  act  which  makes  the  felony  appears  at  the  trial, 
opinions  are  divided  as  to  whether  or  not  there  can  be  a  conviction  for  the- 
misdemeanor.  His  decision  is  that  there  can  be,  and  there  is  great  welffbt 
in  the  reason,  namely,  'because  the  king  may  proceed  against  the  offeil'der  aa 
he  sees  fit,  either  as  a  trespasser  or  a  felon. '  This,  therefore,  may  be  deemed 
the  better  doctrine."    (Bishop,  section  813. ) 

Mik  Bishop,  in  this  section,  deplores  the  American  cases  which  follow  the- 
Kingsbury  oa^e,  and  quotes  approvingly  from  Lord  Den  ham,  in  Reglna  v. 
Button,  11  Q.  B.,  929:  "The  felony  may  be  pretended  to  extinguish  the  mis- 
demeanor, and  then  may  be  shown  to  be  but  a  false  pretense;  and  entire- 
immunity  has  sometimes  been  obtained  by  varying  the  description  of  the- 
offense  according  tc  the  prisoner's  interest;  he  has  been  liberated  on  both 
charges  solely  because  he  was  guilty  upon  both." 

And  in  direct  reference  to  the  Kingsbury  case  and  |he  oases  followini^,  in- 
cluding the  Blackburn  case,  Mr.  Bishop  says:  "A  conspiracy  to  commit  a 
felony  is  a  step  toward  the  consummation,  but  it  is  only  misdemeanor. 
There  are  American  cases  which  seem  to  hold  that  if  parties  on  trial  for 
such  a  conspiracy  are  shown  to  have  proceeded  in  it  to  the  accomplished 
felony,  the  misdemeanor  Is  merged,  and  they  can  not  be  convicted,  a  role, 
the  authorities  agree,  not  applicable  where  the  object  of  the  conspiraoy  is  a~ 
misdemeanor.  This  doctrine,  the  reader  perceives,  is  contrary  to  just  prin- 
ciple; it  has  been  rejected  in  England;  and  though  there  may  be  States  in 
which  it  is  binding  on  the  courts,  it  is  not  to  be  deemed  general  Amerloan- 
law." 

Again,  in  section  815,  subsection  3:  "The  general  principle,  both  of  nat- 
ural justice  and  of  law,  permits  the  prosecuting  power  to  bring  an  offender- 
to  trial  for  so  much  of  his  offending  as  it  pleases.  And  if  its  pleasure  is  to- 
overlook  .a  felony,  even  though  it  was  the  Instrument  by  which  a  misde- 
meanor was  accomplished,  the  clemency,  according  to  the  ordinary  course  of 
legal  things,  and,  it  would  appear,  according  also  to  the  dictates  of  the  mere 
uneducated  reason,  is  not  a  wrong  to  its  recipient  whereof  he  can  complain. 
Though  the  opposite  doctrine  is  not  altogether  without  support  in  reason,  it 
is  believed  that  the  foundation  of  reason  for  this  one  is,  on  the  whole,  the 
broader  and  firmer." 

Also  see  Commonwealth  v.  Dean,  109  Mass.,  849,  which  seems  in  principle 
to  conflict  with   the  Kingsbury  casej  and  State  v.  Setter,  67  Conn.,  467,  ap- 
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rorisff  the  dootrine  laid  dows  in  Hagina  v.  ButtoD,  fiiipra,  and  Begina  y. 
Sml,  1  DenDlson's  Crown  Cas.,  86. 

Cnrionsly  enoagb,  in  the  Blackbam  case  no  xeference  is  made  to  the  statu- 
tory proTlsions  as  to  offenses  of  diilerlng  degree  (Criminal  Code,  seotionft 
a6id-5)  which  are  considered  in  Usher  t.  Commonwealth,  3  Davall,  894,  in 
the  opinion  by  Chief  Justice  Marshall.  The  omission  is  the  more  striking 
beoaoae,  in  the  Blackburn  case,  the  conspiracy  seems  to  be  treated  as  a  step 
io  the  commission  of  the  felony.  Section  364  provides:  **If  an  oiltfnse  be 
charged  in  an  indictment  to  have  been  committed  with  particular  ciroum- 
Btances  as  to  time,  place,  person,  property,  value,  motive  or  intention,  the 
offense  without  the  oiroumstanoes,  or  with  part  only,  is  included  in  the 
offenae,  although  that  charged  may  be  a  felony,  and  the  offense,  without 
the  circumstances,  a  misdemeanor  only." 

Section  966  provides:  *'If  the  proof  show  the  defendant  to  be  guilty  of  a 
higher  degree  of  the  offense  than  is  charged  in  the  indictment,  the  jury  shall 
find  him  guilty  of  the  degree  charged  in  the  indictment." 

Under  section  262  et  seq.  it  has  been  held  that  under  an  indictment  for 
the  felony  of  striking  with  a  deadly  weapon  with  intent  to  kill,  conviction 
ooald  be  had  for  assault  and  battery.  (Commonwealth  v.  Duncan,  91  Ky., 
598.)  And  in  Commonwealth  V.  Bright,  78  Ky.,  288,  a  conviction  of  l^reaob 
of  the  peace  was  held  a  bar  to  an  indictment  for  the  felony  of  maliciously 
striking  and  wounding  with  a  deadly  weapon.  Said  the  court  in  the  opin- 
ion by  Judge  Hargis:  "It  is  urged  that  the  charge  contained  in  the  Indict- 
ment constitutes  a  felony,  and  that  the  breach  of  the  peace  is  merged  in  It. 
It  may  be  admitted  that  the  indictment  charges  a  felony,  but  there  is  no 
merger,  because  the  law  is  'thus  written'  in  the  sections  of  the  Code 
quoted." 

The  opinion  in  the  Bright  case,  directly  construing  the  Code  provisions, 
is  in  conflict  with  the  decision  in  the  Blackburn  case,  in  which  those  pro- 
visions were  not  considered,  and  must  be  considered  to  overrule  the  earlier 
case. 

In  the  present  case,  the  appellents  can  not  be  heard  to  complain  that  they 
were  convicted  of  a  misdemeanor  only,  and  deprived  of  a  trial  for  a  felony. 
The  other  questions  raised  on  this  appeal  may  be  briefly  disposed  of:  The 
principal  objection  is  to  the  instruction  given  by  the  court.  The  instruc- 
tion given  seems  to  us  to  cover  the  ground  attempted  to  be  covered  by  the 
instructions  offered  on  behalf  of  the  defense,  and,  taken  as  a  whole,  to  do  so 
conectly.  It  begins  with  the  definition  of  a  conspiracy,  and  a  statement  in 
general  terms  of  the  elements  of  fraud.  It  then  proceeds  to  state  what  is 
Deoessary  to  be  believed  by  the  jury  in  order  to  convict  the  defendants  on 
trial.  To  this  part  of  the  instruction  no  objections  seem  to  be  made.  In 
the  general  statement  or  preamble  it  is  stated  that  "a  conspiracy  may  be 
proved  by  testimony  that  it  was  actually  entered  into,  or  it  may  be  inferred 
by  the  jury  from  tbe  facts  and  ciroumstancss  in  evidence;'  and  the  use  of 
the  word  '* inferred"  is  objected  to.  But  the  instruction  proceeds:  "Pro- 
vided, In  either  state  of  case,  that  the  jury  believe  beyond  a  reasonable 
doubt  that  it  existed."  This,  in  effect,  was  a  direction  to  the  jury  that 
they  must  believe  beyond  a  reasonable  doubt,  from  direct  testimony,  that  a 
conspiracy  was  actually  entered  into,  or  from   the  facts  and  circumstances 
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In  evldenod  that  a  oonspiraoy  existed.  And  In  the  seoond  part  of  the  In- 
fitruotion  they  are  again  required  to  "believe  from  the  evidence  beyond  a 
reasonable  doubt  that,  in  Pulaski  oounty,  within  twelve  months  before  the 
finding  of  the  indictment,  the  defendants,  *  *  *  or  any  two  or  more  of 
them,  conspired  or  agreed  with  each  other  to  prejudice  and  defraud  the  Som- 
erset Banking  Go.  of  its  money,  etc."  Whether  the  statement  in  the  pre- 
amble was  necessary  or  not,  we  are  unable  to  see  how  it  could  have  praja- 
dioed  the  defense. 

The  testimony  as  to  the  entries  in  the  individual  ledger  was  properly 
admitted,  in  view  of  the  contract  shown  by  which  these  two  defendants,  for 
a  stipulated  sum.  undertook  to  run  the  bank  and  keep  the  books.  That 
book  was  under  their  control,  kept  by  clerks  who  were  under  their  control. 
The  manner  in  which  they  had  it  kept  was  admissible  as  evidence,  in  con- 
nection with  the  other  circumstances  shown  in  the  case  tending  to  show 
their  guilty  knowledge  and  fraudulent  intent. 

For  the  reasons  given  the  judgment  is  affirmed. 


KIRTLEY'S  ADM'X  v.  SHINKLE. 

(Filed  September  18,  1903— Not  to  be  reported.) 

Fraud— Sale  of  bank  stock— Damages— Appellant  brought  this  action  to 
recover  damages  incurred  by  her  intestate  from  a  sale  of  bank  stock  made 
to  him  by  appellee  under  fraudulent  representations  as  to  the  solvent  con- 
dition of  the  bank  and  value  of  the  stock;  also  on  the  ground  that  said  sale 
was  without  consideration  as  having  been  made  by  the  appellee  who  had 
knowledge  of  the  Insolvent  condition  of  the  bank  and  concealed  same  from 
the  deceased.  Held— That  the  proof  fails  to  show  that  the  appellee  made 
any  false  representations  as  an  inducement  to  the  sale  of  said  stock,  nor  did 
he  have  any  knowledge  of  the  insolvent  condition  of  the  bank.  The  stock 
had  a  marketable  valuQ  for  months  after  its  purchase  by  deceased,  and  the 
court  properly  instructed  the  jury  peremptorily  to  find  for  defendant. 

G.  B.  Matthews  and  B.  F.  Graziani  for  appellant. 

J.  W.  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Elizabeth  M.  Kirtley,  as  administratrix  of  John  M.  Kirtley, 
deceased,  filed  this  action  to  recover  of  the  appelleee,  Bradford  Sh inkle,  dam- 
ages for  an  alleged  fraud  perpetrated  by  him  upon  the  deceased  in  the  sale 
of  one  hundred  and  twenty  shares  of  stock  in  the  Commercial  Bank  of  Cin- 
cinnati. She  alleged  that  the  bank  was  at  the  time  utterly  insolvent;  that 
this  was  known  to  the  defendant  and  unknown  to  the  intestate;  that  the 
latter  had  no  means  of  learning  the  facts  and  relied  solely  upon  the  busi- 
ness character  and  representations  of  the  defendant  who  represented  to  him 
that  the  stock  was  a  good  purchase  at  the  price,  which  was  Q8W  cents  of  its 
face  value,  and  that  the  intestate  relied  upon  these  representations,  which 
were  fraudulently  made  by  the  defendant  with  knowledge  of  their  falsity. 
The  allegations  of  the  petition  were  denied  by  the  defendant,  and  at  the  con- 
clusion of  the  evidence  offered  by  the  plaintiff  the  court  peremptorily  in- 
structed the  jury  to  find  for  the  defendant. 
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The  evldeDoe  Introduced  on  the  trial  showed  these  facts:  "A.^Shlnkle,  the 
father  of  the  defeodaDt,  Bradford  Shinkle,  owned  one  hundred  and  twenty 
shares  of  stock  in  the  GomnQeroial  Bank  and  ^ave  twenty  of  these  shares  to 
«n  orphanage.  He  then  died,  and  the  defendant  was  the  ezeontor  of  his 
will.  The  trdstees  of  the  orphanage  desired  to  sell  their  twenty  shares,  and 
directed  him,  as  their  president,  to  make  the  sale.  He^  desired  to  sell  the 
shares  he  held  as  ezeontor.  He  liyed  in  Covington,  bnt  was  connected  with 
one  of  the  large  banks  in  Cincinnati,  as  director.  A  broker  in  Cincinnati 
named  Enstis,  knowing  that  appellee  had  the  stock,  approached  him  abont 
celling  it  for  him,  as  he  had  a  customer  who  wanted  to  buy  some  of  the 
stock.  Appellee  went  to  see  the  broker  and  authorized  him  to  sell  the  stock, 
but  flzed  a  price  higher  than  his  customer  had  offered,  which  was  ^8  cents. 
A  few  days  after  this  the  deceased,  Elrtley,  came  to  see  the  broker,  desiring 
to  purchase  some  stock  in  this  bank,  and  offered  him  98^  cents  for  the  one 
hundred  and  twenty  shares  of  stock.  After  a  conference  with  the  appellee 
the  broker  accepted  his  offer  and  the  stock  was  deliver^  and  paid  for.  The 
broker  made  no  representations  about  the  stock.  Appellee  did  not  see  Kirt< 
Jey  or  have  anything  to  say  to  him  about  it.  The  deceased  had  been  presi- 
■dent  of  one  of  the  national  banks  of  Cincinnati  for  several  years  and  was 
well  acquainted  in  bank  circles.  He  had  conceived  the  idea  of  being  elected 
vice-president  of  the  Commercial  Bank  and  bought  the  stock  with  this  view. 
He  afterwards  proposed  buying  more.  The  sale  occurred  on  December  10, 
1894,  acd  the  bank  failed  on  March  98,  1896,  or  a  little  more  than  three 
months  afterwards. 

It  is  earnestly  argued  for  appellant  that,  though  there  was  no  actual  repre- 
sentation made  to  the  intestate,  the  appellee  In  fact  sold  the  stock  with 
knowledge  of  the  shaky  condition  of  the  bank,  and  that  his  selling  the  stock 
without  disclosing  the  facts  was  a  fraud  on  his  part,  and  that  as  the  stock 
was  wholly  worthless  at  the  time,  the  money  was  obtained  without  consid- 
'eration. 

Appellee  was  in  no  way  connected  with  the  Commercial  Bank.  He  had 
no  actual  knowledge  of  its  condition.  There  is  nothing  shown  in  the  proof 
imposing  upon  him  the  duty  of  disclosing  anything  to  the  intestate. 

It  is  true  that  in  the  panic  of  18G3  the  Commercial  Bank  had  borrowed 
160,000.  and  this  fact  was  known  to  appellee,  but  it  had  secured  the  loan  by 
good  paper  and  was  regarded  solvent  at  that  time  by  the  other  banks.  This 
loan  only  ran  for  a  short  time.  It  is  true  it  was  paid  off  out  of  other  money 
Arrowed  by  the  bank ;  but  these  loans  were  made  privately,  and  when  the 
hank  failed  those  who  had  lent  this  money  were  each  surprised  to  learn  that 
the  bank  had  borrowed  money  from  the  others. 

It  is  also  shown  that  the  Commercial  Bank  was  in  the  habit  of  buying 
and  selling  a  good  deal  of  New  York  exchange;  but  the  proof  shows  that  it 
always  had  the  money  in  New  York  to  meet  these  drafts,  and,  while  there 
fieems  to  have  been  some  talk  among  certain  bank  officials  about  this,  it  is 
perfectly  apparent  from  all  the  record  that  the  Commercial  Bank  was  re- 
ffftrded  as  solvent  in  commercial  circles  until  the  day  It  failed.  There  is  no 
adequate  proof  in  the  record  that  appellee  had  any  facts  within  his  knowl- 
^ge  that  would  justify  him  in  concluding  that  the  bank  was  not  solvent, 
^Ten  if  he  knew  all   the  facts  now  testified  to  by  the  officials  of  other  banks. 
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These  faota  at  the  outside  would  do  no  more  than  excite  a  Busploioo  wbiob 
might  be  entirely  unfounded,  and  there  is  no  proof  that  the  faota  so  testi- 
fied to  oame  to  his  knowledge.  On  the  contrary,  the  proof  shows  that  sucb 
matters  were  not  talked  about  by  the  persons  who  knew  them,  but  were* 
kept  very  quiet  for  fear  that  an  injustice  might  be  done  and  the  credit  of 
the  institution  injured  when  nothing  was  in  fact  wrong. 

The  money  paid  by  the  intestate  for  the  stock  can  not  be  recovered  on  tbe- 
ground  that  it  was  paid  without  consideration.  Although  the  stock  was  in- 
trinsically worthless,  and  had  been,  according  to  the  proof,  for  several  jean, 
it  had  a  market  value.  The  other  person  who  proposed  to  buy  wanted  it  at 
98  cents,  and,  as  shown  by  the  evidence,  some  time  after  this  sale  was  mad» 
the  stock  was  held  in  the  market  at  102  cents  and  96  cents  was  bid.  KIrtler 
owned  the  stock  for  a  few  months  after  Le  bought  it  before  the  bank  failed,, 
and,  though  he  lived  for  something  like  a  year  after  the  bank  failed,  no  suit 
was  brought  or  complaint  made  to  appellee  until  after  his  death. 

Judgment  affirmed. 


GOOSBY,  &c.  V.  JOHNSON. 

(Filed  September  19,  1903— Not  to  Yje  reported.) 

Gonveynnoes— Notice— A  conveyed  to  B  a  tract  of  land,  the  consideration 
of  which  was  unpaid  and  the  deed  was  never  lodged  for  record.  B  and  hi» 
wife  took  possession  of  the  land  and  shortly  afterwards  executed  a  deedtion- 
veylng  same  to  his  wife  for  life,  with  remainder  to  appellee,  his  daughter. 
This  deed  was  recorded.  B  subsequently  surrendered  his  deed  td  A.  After 
B's  death  his  wife  married  appellant,  who  purchased  this  land  from  A, 
and  paid  full  value  for  it.  Appellant  instituted  this  suit,  claiming  the  land 
under  the  deed  made  to  her  mother.  Appellant  denied  any  knowledge  of 
either  the  deed  made  to  B  or  the  deed  made  by  B  to  his  wife.  Held— That 
the  recording  of  the  deed  made  by  B  to  his  wife  was  not  constructive  notice 
of  appellee's  claim  as  the  deed  to  B  was  not  recorded,  and  appellant  was,, 
therefore,  entitled  to  protection  as  an  innocent  purchaser  for  value. 

K.  L.  Smith  for  Isaac  Goosby. 

J;.  M.  Brummal  for  Dunavant  &  Williams. 

Ed.  Thomas  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

In  March,  187fi,  R.  D.  Renlck  conveyed  by  general  warranty  deed  to  Jar- 
rett  C.  Carter,  in  consideration  of  $250.  for  which  notes  were  executed  by  the* 
vendee,  a  tract  of  fourteen  and  one-half  acres  of  land.  In  February,  1879,. 
Carter,  in  cousideration  of  love  and  affection,  conveyed  this  land  to  his 
wife.  Harriett  Carter,  and  at  her  death  it  was  to  go  to  the  appellee,  his  step- 
daughter. Malinda  Jane  Johnson,  during  her  life.  At  the  data  of  the  last- 
named  conveyance  Carter  had  not  recorded  the  deed  to  him  from  Benick^ 
and  the  greater  portion  of  the  purchase  money  due  thereon  remained  unpaid. 
Carter  and  wife  occupied  the  premises  as  a  home  during  this  time.  In 
March.  1881,  Carter  surrendered  the  deed  from  R.  I).  Renick  back  to  him,, 
and   the  following  writing,  which  was  signed   by  Carter,  was  endorsed  od 
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it:  *'Iii  ooDslderation  of  the  faot  that  I  have  been  unable  to  pay  the  withli^ 
notes,  by  mutual  ooneeDt  this  deed  is  this  day  oancelled,  and  I  hereby  trans- 
ter  to  the  said  Beniok  all  title  I  may  have,  or  may  hereafter  Id  any  manner- 
acquire,  in  the  same  in  oonsequenoe  of  this  deed/' 

Shortly  after  the  surrender  of  the  deed  Garter  abandoned  his  wife  and  left, 
the  State  of  Kentucky,  and  never  returned.  The  wife,  who  continued  tou 
oconpy  the  property,  for  a  while  paid  rent  to  Renlok,  but  subsequently  left 
the  premises;  and  having  secured  a  divorce  from  Jarrett  Garter,  married  the>. 
appellant,  Isaac  M.  Goosby.  In  August,  1884,  Reniok  sold  and  conveyed  thi a. 
tract  of  land  with  special  warranty  to  Goosby  in  consideration  of  $276. 
Goosby  immediately  took  possession  of  the  property  and  occupied  it  con- 
tinually until  the  death  of  his  wife  in  1898^  when  the  appellee,  Malinda  John* 
BOD,  instituted  this  suit,  asserting  that  she  was  the  owner  of  the  property 
by  virtue  of  the  deed  executed  and  made  by  Jarrett  G.  Garter  to  his  wife  in, 
February,  1879,  which  deed  was  recorded  in  the  Hickman  county  clerk's, 
office.    The  deed  to  Goosby  was  also  duly  r^orded  in  1884. 

Under  this  state  of  fact  the  trial  court  adjudged  Isaac  M.  Goosby  the  fee. 
simple  title  to  the  land,  subject  to  the  life  estate  in  favor  of  the  appellee* 
Malinda  Jane  Johnson,  and  held  the  reversipnary  title  to  appellant 
Goosby  in  lien  to  the  appellants,  Dunavant  &;  Williams,  to  secure  a  mort- 
gage deed  to  them  for  td47.84.  Both  Goosby  and  the  defendants,  Dunavant. 
&  Williams,  appealed  from  the  judgmnut. 

The  appellant,  Goosby,  plead  and  proved  that  he  bought  and  paid  for  thiSk 
land  without  any  notice  of  the  deed  from  Benick  to  Garter,  and  without 
kDowledge  of  the  deed  from  Jarrett  Garter  to  Harriett  Garter,  under  which, 
the  appellee  claims  in  this  action ;  and  his  testimony  on  this  point  is  not. 
ooDtradicted,  and  it  is  very  strongly  corroborated  by  the  faot  that  he  paid 
t'?75  for  the  property,  which  the  evidence  shows  to  have  been  its  full  value. 
As  the  deed  from  Benick  to  Jarrett  Garter  was  never  recorded  or  lodged  for. 
record,  the  deed  from  Jarrett  to  his  wife,  Harriett  Garter,  and  the  appellees 
can  not  be  held  to  have  been  constructive  notice  to  appellant  of  the  claim  of 
appellee.  Section  496  of  the  Kentucky  Statutes  provides :  "No  deed  or  deed^ 
of  trust  or  mortgage  conveying  a  legal  or  equitable  title  to  real  or  personal 
estate  shall  be  valid  against  a  purchase  for  a  valuable  consideration  without 
notice  thereof  or  against  creditors  until  such  deed  shall  be  acknowledged  or 
proven  according  to  law  and  lodged  for  record. 

"And  a  purchaser  is  not  boand  to  take  notice  of  the  record  of  a  deed  made 
^7  a  grantee  of  the  same  grantor  if  the  deed  by  which  the  grantee  claims, 
title  is  not  on  record  so  as  to  complete  the  chain  of  title."      (Martindale  on 
Conveyances,  article  2,  chapter  4,  section   278,  and  Dembitz  on  Land  Title, 
volume  2,  page  989;  Tiedman  on  Beal  Property,  section  817.) 

lo  the  absence  of  either  actual  or  constructive  notice  of  the  conveyance  of 
the  property  by  Benick  to  Garter,  and  the  subsequent  conveyance  by  Carter 
to  appellee,  appellant  acquired  by  his  purchase  from  Beniuk  a  title  superior^ 
to  the  claim  of  appellee. 

B'or  reasons  indicated  so  much  of  the  judgment  appealed  from  as  holda, 
Appellee  entitled  to  a  life  estate  in  the  property  in  contest  is  reversed  and; 
^h«oau8Q  remanded,  with  instruction  to  dismiss  appellee's  petition. 
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.  HOWARD  V.  COMMONWEALTH. 
(Filed  September  19,  1909— Not  to  be  reported.) 

1.  Criminal  law— Eyidenoe— On  the  trial  of  appellant  on   tbe  obarfiee  o 
'taurder,  wbiob  resulted  in  a  conviction  for  voluntary  manslaughter,  a  wit- 
ness stated  that  on  a   nigbi;  before  tbe  killing  be  beard  tbe  aocDsed,  who 
was  following  deceased,  call  to  some  one  to  ''stop  tbere  or  I  will  kill    you.  " 

^TThis   was  competent  although  it  does  not  appear  to  whom  tbe  remark  waa 
made.    This  was  properly  for  the  jury 

2.  Continuance— The  court  did  not  err  to  the  prejudice  of  appellant  In  re- 
fusing  a  continuance.  The  affidavit  of  the  absent  witness  was  properly  read 
as  bis  deposition.  Appellant  was  not  entitled  to  have  the  statementfl 
admitted  as  true  as  the  case  bad  been  once  continued. 

3.  Instructions— Self-defense— The  court  gave  a  proper  inFtruotiOD  as  to 
'<8elf -defense. 

4.  Verdict  not  contrary  to  evidence— Tbe  Court  of  Appeals  will  not  reverse 
a  conviction  as  not  sustained  by  the  evidence  if  there  is  any  evidence  what- 

'ever  to  sustain  tbe  conviction. 

6.  Rejectfon  of  juror— The  order  of  court  directing  a  juror  whose  brother- 

In-law  was  indicted  for  murder  to  stand  aside,  at  the  same  time  remarking 
that  men   sometimes  swap  work,  was  not  prejudicial  to  appellant  although 

the  remark  was  improper. 

6.  Testimony  of  jurors— On  charge  of  misconduct  of  jury  tbe  testimony  of 
4urymen  to  show  that  there  was  no  misconduct  was  competent. 

7.  Presence  of  accused  on  motion  for  a  new  trial— Tbe  accused  has  no  con- 
"^titutlonal  right  to  be.  present  in  court  when  a  motion  for  a  new  trial  is 
heard  and  no  prejudice  to  bis  rights  is  shown  in  this  case. 

D.  G.  Howard  and  D.  D.  Sublett  for  appellant. 

C  J.  Pratt  and  McKenzie  Todd  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  John  W.  Howard,  was  found  guilty  of  voluntary  manslaughter, 
-and  his  punishment  fixed  at  ten  years  in  the  penitentiary.  The  proof  shows 
^lie  following  state  of  facts:  The  deceased,  Fred  P.  Simer,  took  supper  with 
the  accused  at  his  home  in  Salyersville  on  tbe  night  of  tbe  homicide,  and 
after  supper  the  accused  lent  the  deceased  his  pistol.  Both  of  them  pro- 
ceeded to  get  some  whisky,  and  would  seem  from  the  evidence  to  have  been 
tsonslderably  under  its  influence.  The  deceased  shot  off  his  pistol  along  the 
streets  of  the  town  until  he  emptied  all  tbe  chambers.  During  this  time 
they  were  separated  at  intervals.  They  then  got  together  near  tbe  bridge, 
across  the  State  road  fork,  and  near  a  boat,  and  tbere  they  drank  beer 
together.  The  deceased  had  just  shot  his  pistol  at  the  house  of  William 
Alexander  as  he  came  down  to  the  bridge;  the  defendant  remonstrated  with 
him,  and  the  deceased  denied  having  done  the  shooting.  After  some  words, 
hoth  being  apparently  pretty  drunk,  the  deceased  drew  his  pistol  and 
snapped  it  at  the  defendant,  but  it  was  empty,  be  having  thrown  out  tbe 
empty  shells  a  few  seconds  before,  and  not  having  reloaded  it.  The  defend- 
ant retreated  up  the  road  and  the  deceased  followed  him.  The  defendant 
^as  heard  to  say :  '*Fred,  don't  come  on  me;  stay  away  from  me."  Tbe 
Hleceased  was  heard  to  say:  "John,  don't  do  that;  don't  hit  me  with  that." 
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As  they  went  up  tbe  road  they  wore  oarsing  each  other.    When  tbey  had  goDe>. 
aboat  seventy  yards  two  shots  were  flred  from  the  man  in  front  at  the  man. 
in  tbe  rear,  and  the  deoeaaed  was  found  dead.    Immediately  before  tbe  shoot-. 
ing,  eometbinff  like  tbe  sound  of  a  liok   struck   with  a  stiok  or  olub  wa& 
beard,  and  tbe  defendant  was  beard  to  say :  "Ob,  yes.  I  have  got  you  now» 
Vied.*'    (7p  the  road  a  few  feet  beyond  tbe  body  of  the  deceased  tbe  defend- 
ant's hat  was  found  and  near  by  it  a  olub.    Tbe  deceased  was  bruised  about, 
tbe  head  and  back.    He  bad  also  a  gash  on  his  bead.    One  shot  struck  him 
on  the  hand  and  tbe  other  near  tbe  left  nipple.  ^  The  deceased  was  about, 
eighteen  or  twenty  years  old  and  weighed  about  one  hundred  and   twenty 
pounds;  the  defendant  is  a  large,  strong  man.    As  tbe  deceased  went  up  the. 
road  he  bad  bis  pistol    in  his  hand  and  also  a  olub.    After  he  was.  shot  he. 
was  found  with  tbe  empty  pistol  still  in  his  band.     The  defendant  was  alsm. 
bruised  about  tbe  head.  .^ 

William  Adams,  a  witness  for  tbe  Commonwealth,  was  allowed  to  state, 
that  on  tbe  night  dt  tbe  killing  be  was  on  the  Cove  branch  and  saw  tbe  de- 
fendant and  deceased  coming  down  the  branch.  Fred  was  before  John; 
beard  John  say :  '*Stop  there  or  I  will  kill  you."  This  evidence  is  objeotecl? 
to  on  tbe  groupd  that  it  does  not  appear  to  whom,  tbenemark  was  addressed; 
bnt  on  tbe  facts  stated  this  was  for  the  jury. 

It  is  also  complained  that  tbe  court  refused  to  continue  tbe  case  on  the. 
aflSdavitof  the  defendant  on  tbe  ground  that  Dan  Brown,,  one  of  his  wit- 
nesses, was  not  in  a  mental  or  physical  condition  to  testify,  and  that  another 
witness,  Sherman  Rice,  was  absent.  Dan  Brown  was  introduced  on  tha 
trial  as  a  witness  for  the  Commonwealth,  and  we  see  nothing  in  hie  testi- 
mony to  indicate  that  bis  mental  or  physical  condition  was  bad.  His  state- 
ment of  facts  is  much  tbe  same  as  the  other  witnesses,  several  in  number^ 
wbo  were  present.  Tbe  afQdavit  was  allowed  to  be  read  as  tbe  deposition  of- 
Sberman  Rice,  and,  as  this  was  after  tbe  case  had  been  once  continued^ 
tbere  was  no  error  in  the  ruling  of  tbe  court. 

The  court  in  substance  instructed  tbe  jury  that  if  tbe  accused  shot  and 
killed  tbe  deceased  not  in  his  necessary,  or  apparently  necessary,  self-defense^ 
tbey  should  find  him  guilty  of  murder,  if  the  shooting  was  done  willfully, 
feloniously  and  with  malice  aforethought;  or  guilty  of  voluntary  man- 
slaogbter  if  it  was  done  in  sudden  affray  or  in  sudden  heat  and  passion, 
without  previous  malice;  that  the  law  presumed  him  innocent  until  bis 
gniltwas  proven  beyond  a  reasonable  doubt,  and  if  t^e  jury  had  a  reason- 
able doubt  of  bis  being  proven  guilty  they  should  find  him  not  guilty;  or  if 
(bey  found  him  guilty,  and  had  a  reasonable  doubt  as  to  whether  he  was 
Railty  of  murder  or  voluntary  manslaughter,  they  should  find  him  guilty  of 
tbe  latter  only.  He  gave  tbe  following  instruction  on  self-defens«^ :  "Al- 
tboQgb  tbe  jury  may  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  tbe  defendant,  John  W.  Howard,  in  Magoffin  county,  liefore  the  find- 
ing of  tbe  indictment  herein,  shot  and  killed  Fred  P.  Simer  with  a  pistol 
loaded  with  pawder  and  leaden  ball  or  other  hard  and  explosive  substance, 
■till  if  tbey  further  believe  from  the  evidence  that  at  the  time  tbe  defendant 
did  tbe  shooting,  If  he  did  it.  he  believed  and  had  reasonable  grounds  ta 
believe  that  be  was  in  immediate  danger  of  death  or  great  bodily  harm  then 
about  to  be  isflioted  on  bim,  or  which  reasonably  appeared  to  tbe  defendant. 
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about  to  be  inflioted  on  bim  by  Fred  P.  Simer,  tfaey  will  find  tbe  defendant 
tiot  guilty  upon  the  grounds  of  self  defense  and  apparent  necessity." 

This  instruction  was  as  favorable  to  tbe  defendant  as  tbe  law  warranted. 
Tbe  defendant  insisted  that  be  shot  tbe  accused  as  a  matter  of  necessity 
-after  be  had  been  struck  by  him  with  a  club  and  when  be  was  attacking 
him  with  the  pistol.  On  the  other  band,  it  was  insisted  by  tbe  Common- 
wealth that  tbe  a3cused  knew  that  tbe  deceased's  pistol  was  unloaded,  and 
that  be  was  in  no  danger  at  the  deceased's  bands,  owing  to  bis  physical 
superiority.  The  real  question  in  the  case  was  whether  tbe  accused  had 
at  the  time  of  the  shooting  reasonable  grounds  for  believing  himself  in  dan- 
ger of  death  or  great  bodily  barm  at  tbe  bands  of  the  deceased,  and  that  he 
liad  no  other  apparently  safe  means  of  securing  his  safety. 
'*It  is  earnestly  urged  that  the  verdict  of  the  jury  is  palpal^ly  against  tbe 
evidence;  that  this  is  a  question  that  has  been  often  held  not  to  be  deter- 
mined by  this  court  in  criminal  cases.  Tbe  jury  are  tbe  sole  judges  of  tbe 
guilt  or  innocence  of  tbe  accused  under  the  evidence.  There  was  proof  of  a 
previous  difficulty  in  which  the  accused  bad  threatened  to  shoot  tbe  de- 
ceased, and  it  may  be  that,  although  they  had  made  friends,  tbe  whisky  re- 
vived the  old  grudge  and  under  the  evidence  for  tbe  Commonwealth,  given 
by  several  disinterested  witnesses,  we  can  well  understand  how  a  jury  would 
regard  this  as  simply  a  drunken  brawl  in  which  there  was  no  necessity  for 
the  taking  of  life. 

When  the  jury  were  called  William  Hall,  wbo  was  a  competent  juror, 
stated  that  his  brother-in  law  was  indicted  in  that  court  for  murder,  and 
tbe  case  was  to  be  tried  at  that  term.  The  court  told  him  to  stand  aside, 
remarking  that  men  sometimes  swapped  work.  This  was  objected  to.  The 
court  properly  excused  the  juror,  and,  while  the  remark  should  not  have 
been  made,  we  can  not  see  how  it  could  have  prejudiced  tbe  defendant,  as 
the  juror  of  whom  it  was  made  was  excused. 

On  the  motion  for  new  trial  the  defendant  filed  affidavits  showing  mis- 
conduct on  the  part  of  some  of  the  jurors  in  separating  from  their  fellows 
while  in  charge  of  the  sheriff;  also  a  declaration  by  one  of  them  that  he  was 
akin  to  the  deceased.  These  jurors  were  introduced  and  allowed  to  state 
that  there  was  no  misconduct  and  no  substantial  separation;  also  that  tbe 
declaration  referred  to  was  not  made  and  that  the  juror  was  not  akin  to  tbe 
deceased. 

This  was  proper.  While  the  evidence  of  jurors  is  not  received  te  impeach 
their  verdict,  it  may  always  be  received  to  sustain  It  and  to  show  that  tbere 
was  no  misconduct  on  their  part.  (Commonwealth  v.  Skaggs,  3  Bush,  19; 
12  Enc.  PI.  i&  Pr..  559  W.) 

When  this  evidence  was  heard  on  the  motion  for  new  trial  tbe  defendaot 
was  not  present.  It  does  not  appear  that  his  counsel  desired  his  presence  or 
asked  that  he  be  brought  into  court;  but  it  is  insisted  that  be  bad  a  consti- 
tutional right  to  be  present  throughout  the  trial,  and  that  It  was  error  to 
hear  this  evidence  on  the  motion  for  new  trial  in  his  absence.  The  right  of 
the  defendant  to  be  present  in  court  guaranteed  by  tbe  Constitution  is  tbe 
right  to  be  present  during  the  trial  of  the  case.  (McClernan  v.  Common- 
wealth, 11  Ky.  Law  Rep.,  301.)  After  the  case  has  been  tried  it  is  not  re- 
tjuired  that  he  should  be  present  on   the  trial  of  tbe  motions  that  may  be 
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«iiteied.  (6  Amer.  &  Eog.  Ency.  of  Law,  Sd  edition  pag«  907,  and  cases  olted. ) 
If  he  had  asked  to  be  preseDt  and  showed  that  he  was  anyway  prejudiced  Id 
his  abflence,  or  bad  been  unable  by  reason  thereof  to  properly  present  his 
grounds  for  new  t^-ial,  a  different  question  would  be  presented.  But  he  was 
present  in  oourt  when  the  sentence  was  pronounced,  and  had  then  an  oppor- 
tunity to  K^ve  any  reasons  he  could. 

After  a  patient  and  careful  examination  of  the  record  we  see  no  error  in 
the  proceedings. 

Judgment  affirmed. 


CHESAPEAKE  &  OHIO  BAIL  WAY  CO.  v.  CITY  OF  MAYSVILLE,  &o. 
(Filed  September  19,  1902— Npt  to  be  reported.) 

1.  Manicipal  government— Ordinance  requiring  erection  of  safety  gates  at 
street  crossings— The  appellee  adopted  an  ordinance  requiring  railroad  com- 
paoles  to  efeot  safety  gates  at  certain  street  crossings  and  imposing  a 
penalty  for  its  violation.  Warrants  for  its  violation  were  issued  against 
appellant,  and  this  action  was  instituted  to  test  the  validity  of  the  ordi- 
oance,  and  to  restrain  the  city  from  prosecuting  said  warrabts.  Held— That 
under  subsection  25,  section  8490,  Kentucky  Statutes,  the  city  was  author- 
ized to  pass  said  ordinance. 

2.  Railroad  commission— Under  section  774  of  the  Kentucky  Statutes  the 
railroad  commission  has  no  power  to  control  the  erection  of  safety  gates 
within  the  limits  of  a  city.  The  statutp  gi^ves  the  commission  power  to  re- 
^qire  the  erection  and  maintenance  of  safety  gates  at  highway  ciossings 
"Within  a  mile  of  the  corporate  limits  of  a  city  or  town. 

3.  Pleading— Under  the  charter  of  fourth  class  cities,  to  which  appellee 
belongs,  a  mayor  pro  tem.  is  only  authorized  to  perform  the  duties  of  mayor 
when  the  mayor  has  been  absent  from  the  city  for  three  days.  A  petition 
attacking  the  validity  of  an  ordinance  signed  by  a  mayor  pro  tem.  is  defec- 
tive which  fails  to  allege  that  the  mayor  had  not  been  absent  three  days. 

4.  Construction  of  ordinance— It  is  only  in  extreme  cases  that  courts  have 
the  power  to  declare  a  municipal  ordinance  passed  pursuant  to  express  leg- 
islative authority  void  on  the  ground  that  it  Is  unreasonable,  arbitrary  and 
oppressive,  and  no  such  condition  is  shown  to  exist  in  this  case. 

W.  H.  Wadsworth  for  appellant. 

£.  L.  Worthington,  A.  E.  Cole  &  Son  and  Thos.  M.  Wood  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  ourt  by  Judge  Burnam. 

The  board  of  oouncilmen  of  the  city  of  Maysville  passed  the  following  or- 
dlDaooe : 

"Section  1.  Be  it  ordained  by  the  board  of  council  of  the  city  of  Maysville, 
that  any  and  all  railroad  companies,  corporations  or  persons  engaged  in 
<>perating  or  in  control  of  any  line  of  railroad  extending  along  and  over 
third  street  in  the  city  of  Maysville,  and  crossing  Commerce,  Poplar,  Lex- 
ington or  Wood  streets  in  said  city,  shall  at  each  and  all  of  said  crossings, 
where  locomotives  or  trains  are  run,  provide  and  maintain  and  properly 
^iperate  safety  gates  of  the  design  and  mechanism  suitable  for  the  protection 
of  persons  riding,  driving,  or  on  foot,  from  train  and  locomotives  approach- 
log  said  crossings. 
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*'Seo.  2.  Be  it  further  ordained,  that  any  railroad  oompany,  corporation  or- 
person  failing  to  provide  and  maintain  and  operate  the  safety  gates  as  re- 
quired by  the  provisions  of  ^he  foregoing  section  shall  be  fined  not  less  than 
110  nor  more  than  |15  for  each  day  they  fail  to  do  so." 

Warrants  for  violating  the  ordinance  at  the  various  streets  named  therein 
were  taken  against  the  appellant,  and  this  suit  was  brought  to  test  the 
validity  of  the  ordinance  and  to  restrain  the  city  from  prosecuting  appel- 
lant for  violations  thereof.  The  trial  court  sustained  the  validity  of  the  or- 
dinance and  dismissed  appellant's,  petition,  and  from  that  judgment  they 
have  appealed.  They  rely  upon  numerous  alleged  errors  for  reversal :  First* 
it  fs  contended  that  the  city  council  had  no  authority  to  pass  the  ordinance, 
that  the  jarisdiotion  to  do  so  was  lodged,  alone  with  the  railroad  oommis- 
sion;  second,  that  the  ordinance  was  not  legally  passed;  third,  that  It  U 
arbitrary  and  oppressive,  and  for  this  reason  an  illegal  and  unconstitutional 
exercise  of  the  police  power. 

Subsection  26  of  section  8490  of  the  Kentucky  Statutes,  whlqh  is  a  pro- 
vision of  the  charter  of  cities  of  the  fourth  class,  to  which  appellee  belongs^ 
expressly  provides  that  the  board  of  council  may  compel  any  railroad  to  erect 
and  maintain  gates  at  any  and  all  street  crossings.  It  .is  clear  that  under 
this  provision  of  the  charter  the  city  council  were  authorised  to  adopt  the 
ordinance  complained  of.  The  railroad  commission  are  only  authorised  by 
section  774  of  the  Kentucky  Statutes  to  require  the  erection  and  mainten- 
ance of  gates  at  highway  crossings  within  a  mile  of  the  corpprate  limits  of 
any  city  or  town  of  this  Common  wealth.  The  city  authorities  are  exclu- 
sively clothed  with  the  power  to  regulate  this  matter  within  the  city  limits. 

The  contention  that  the  ordinance  was  not  legally  passed  is  based  upon 
the  averment  of  the  petition  that  on  the  4th  of  March,  1897,  the  regular 
mayor  of  Maysville  was  absent  from  the  city,  and  that  the  board  of  oouncU 
elected  as  mayor  pro  tempore  Mr.  Henry  L.  'Newell,  member  from  the  fourth 
ward,  who  presided  at  the  meeting  of  the  council  at  said  date,  and  your 
plaintiff  charges  that  said  Newell,  upon  the  morning  of  the  5th  of  March, 
1897,  attested  and  approved  said  ordinance,  and  before  the  mayor,  W.  H. 
Cox,  had  been  absent  from  the  county  as  much  as  three  days  after  the  elec- 
tion of  said  Newell  as  mayor  and  chairman  pro  tempore. 

Section  8386  of  the  Kentucky  Statutes,  a  section  of  the  charter  of  cities  of 
the  fourth  class,  provides  that  "the  mayor  shall  be  chairman  of  the  board, 
and  in  his  absence  a  mayor  and  chairman  pro  tempore  shall  be  elected  from 
the  members,  but  such  person  shall  not  perform  the  functions  of  the  olBce  of 
mayor  unless  the  regular  mayor  has  been  absent  from  the  county  for  at 
least  three  days,  or  is  for  any  reason  unable  to  discharge  his  duties.'* 

The  statute  does  not  require  that  three  days  shall  elapse  after  the  election 
of  a  chairman  pro  tempore  before  he  can  exercise  the  functions  of  the  office 
of  mayor;  but  that  he  shall  not  do  so  unless  the  regular  mayor  has  been  ab- 
sent from  the  county  at  least  three  days.  The  petition  does  not  allege  that 
at  the  time  of  the  election  of  Newell  asohairinan  pro  tempore,  or  at  the  time 
he  signed  the  ordinance  in  question,  that  Cox  had  not  been  absent  from  the 
county  as  much  as  three  days.  The  averments  of  the  petition  on  this  point 
do  not  come  up  to  the  requirements  of  the  statute. 

It  is  not  contended  that  the  legislature  did  not  have  the  constitutional. 
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ligbt  to  oonfer  npoD  the  city  the  power  to  require  railroad  oompaiileB  to 
erec(  and  malDtain  safety  gates  at  street  orosslDgs,  and  to  fix  penalties  for 
their  refusal  to  do  so;  and  such  oontentlon  could  not  be  successfully  maln- 
taloed.  The  only  point  relied  on  is  that  the  ordinance  is,  under  the  facts  of 
the  case,  an  unreasonable  and  oppressive  exercise  of  the  police  power,  and 
for  this  reason  unenforcible.  The  ordinance  complained  of  was  passed  pur- 
saaot  to  express  legislative  authority,  and,  as  was  said  in  Hall  v.  Common- 
wealth, 101  Ky.,  386,  **it  is  a  well  settled  rule  that  an  ordinance  can  not  be- 
assailed  as  invalid  merely  because  it  may  be  considered  as  unreasonable,  or 
as  working  a  hardship  in  particular  cases.  In  other  words,  what  the  legis- 
lature expressly  authorized  can  not  be  set  aside  by  the  courts  because  they- 
deem  it  unreasonable. ' ' 

lo  the  case  of  the  Commonwealth  v.  Fowler,  96  Ky.,  179,  in  sustaining 
the  validity  of  a  statute  passed  in  the  exercise  of  a  police  power,  this  court 
said:  "We  can  not  hold  this  or  any  law  invalid  for  the  reason  simply  that  it 
violates  our  oplnion^of  justice  or  is  oppressive,  or,  in  our  opinion,  is  not  re- 
quired or  authorixed  by  public  necessity.  The  remedy  for  unwise  or  unjust 
legislation  is  not  to  be  provided  by  the  judiciary." 

In  L.  &  N.  R.  R.  Co.  v.  Kentucky,  161  U.  S.,  667,  the  court  said :  ''What- 
ever is  contrary  to  public  policy  or  inimical  to  tfie  public  interest  is  subject 
.to  the  police  power  of  the  State,  and  within  legislative  control,  and  in  the 
exercise  of  such  power  the  legislature  is  vested  with  a  large  discretion, 
which,  if  exercised  bona  fide  for  the  protection  of  the  public,  is  beyond  the 
reach  of  judicial  inquiry." 

It  is  only  in  extreme  cases  that  courts  have  the  power  to  declare  a  munic- 
ipal ordinance  passed  pursuant  to  express  legislative  authority  void  on  the 
ground  that  It  is  unreasonable,  arbitrary  and  oppressive,  and  no  such  con- 
dition iB  shown  to  exist  in  this  case. 

It  is  earnestly  insisted  that  under  the  ordinance  the  city  has  no  right  to 
have  a  warrant  issued  for  a  failure  to  provide  a  safety  gate  at  the  intersec- 
tion of  Wood  street  with' Central  avenue,  as  the  ordinance  only  requires 
safety  gates  at  the  intersection  of  Wood  and  Third  streets.  And  it  seems  to 
us  that  this  contention  does  not  involve  the  validity  of  the  ordinance,  but  its 
interpretation.  If,  as  appellant  contends.  Wood  street  does  not  intersect 
with  Third  street,  then  the  ordinance  does  not  require  the  erection  of  a  gate 
there,  and  no  prosecution  can  be  had  for  a  failure  to  do  so. 

For  reasons  Indicated  the  judgment  is  affirmed. 


GARNETT,  ADM'R,  &c.  v.  WILLS.  &o. 

(Filed  September  19,  1903— Not  to  be  reported.) 

Partnership— Confusion  of  accounts— Evidence— Decedents'  estates— G.  and 
W.  were  partners,  engaged  in  buying  and  selling  horses.  Each  partner  had 
equal  control  of  ^and  access  to  the  books.  The  partnership  continued  five 
years,  and  G.  subsequently  died.  W.  instituted  this  action  against  the  estate 
of  G.,  setting  up  a  claim  against  the  partnership  for  moneys  advanced  to 
the  firm  in  excess  of  his  share.  In  support  of  it  he  testified  as  to  all  the 
transactions  had  with  his  partner.  The  books  furnish  very  unsatisfactory 
data  from  which   to  make  a  settlement  of  partnership  accounts,  and   the 

vol.  24—40 
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claims  of  each  partner  la  involved  in  maob  confusion.  Held— That  W.  la 
Incompetent  to  testify  as  to  any  transaotions  had  with  bis  pawner  who  la 
now  deceased,  and  the  proof  does  not  entitle  him  to  any  claim  against  the 
•estate  of  decedent.  The  court  will  not  take  the  hazard  of  guessing  at  a 
fiolution  In  order  to  relieve  one  of  the  parties.  Such  states  of  case  Id  the 
oourts  have  given  rise  to  the  principle  that  where  the  partners  fail  to  keep 
books,  or  fail  to  keep  such  books  as  will  show  the  status  of  the  firm's  affairs, 
and  they  postpone  a  settlement  till  one  of  them  dies,  or  important  witnesses 
die,  or  until  necessary  records  be  lost  or  destroyed,  equity  will  not  interfere 
to  relieve  such  misfortune.  It  will  be  assumed  that,the  partners  have  them- 
selves settled  their  affairs,  or  that  the  affairs  have  so  settled  themselves  as 
to  be  substantially  satisfactory  to  the  partners. 

Galvin  &  Galvin  and  Blanton  and  Berry  for  appellants. 

Swinford  &  Osborne  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

In  September,  1889,  appellee,  R.  H.  Wills,  and  T.  A.  Garnett,  deceased, 
formed  a  co-partnership  for  the  purpose  of  buying,  handling  and  selling 
horses.  Appellee  had  had  large  experience  in  that  business,  and  was  at  that 
time  owner  of  a  livery  stable.  Decedent  is  not  shown  to  have  had  any  pre- 
vious experience  in  the  business,  and  was  then  engaged  in  selling  groceries 
and  liquors.  Decedent  continued  in  the  grocery  business,  giving  it  his  time, 
for  about  a  year  after  the  partnership  was  formed.  Appellee,  during  that 
year,  gave  bis  time  to  the  firm  business.  Indeed  he  says  that  he  did  most 
of  the  buying  and  selling  for  the  firm  throughout  its  existence.  The  opera- 
tions continued  until  the  summer  of  1893.  The  firm  then  quit  business,  ex- 
cept that  it  held  some  of  its  horses  for  a  year  or  two  till  sold.  Appellee  had 
charge  of  them,  so  he  says,  and  sold  the  last  of  them  in  1895.  The  volume  of 
the  business  done  by  the  firm  was  ever  $60,000. 

From  1893  till  his  death  in  1896  decedent  lived  in  Cynthiana,  Ey.,  also 
appellee's  home.  It  is  claimed  that  they  made  some  effort  to  settle  the  part- 
nership accounts,  but  failed.  After  the  death  of  Garnett  appellee  brought 
this  suit  for  a  settlement  of  the  partnership,  claiming  that  it  had  lost 
money,  and  that  he  had  advanced  it  large  sums  in  excess  of  that  advanced 
by  the  decbdent.  The  cause  was  referred  to  the  master  commissioner  over 
the  objections  of  Gnrnett's  administrator,  who  denied  each  and  all  of  appel- 
lee's claims,  and  in  addition  claimed  that  a  settlement  had  been  made  by 
the  partners  in  the  lifetime  of  Garnett.  The  commissioner  was  directed  to 
ascertain  and  report  the  partnership  terms,  assets  and  liabilities,  including 
liabilities  to  the  partners. 

A  great  volume  of  proof  has  been  taken,  all  by  the  appellee.  From  that 
the  commissioner  reported  a  balance  owing  to  appellee,  and  the  court  ad- 
judged him  13,658.59  against  the  estate  of  Garnett  We  have  examined 
this  record  with  care  in  the  endeavor,  and  the  hope,  that  we  could  arrive  at 
a  satisfactory  conclusion  concerning  the  rights  of  the  respective  parties. 

The  books  kept  by  this  firm  are  practically  useless  as  aids  in  getting  at 
the  true  state  of  the  accounts.  Appellee  charges  that  they  are  Incomplete 
and  inaccurate.  They  are  certainly  incomplete.  As  far  as  they  go  they  are 
not  shown  to  be  particularly  inaccurate.    They  were   kept  in   the  main  by 
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^hd  decedent.  Appellee,  however,  bad  aooess  to  them,  personally  directed 
many  entries  upon  them,  and  had  the  privilege  and  right  to  direot  any 
^bm  that  ho  thought  proper.  Most,  or  nearly  all,  of  the  firm's  important 
^nnaaotions  having  been  by  him ;  the  duty  of  reporting  them  and  seeing 
thai  proper  entry  was  made  of  them  on  the  firm  books  was  his.  For  this 
iaok  of  accurate  and  necessary  data,  the  lack  of  books  of  account,  we  oon- 
^  nde  that  each  of  the  parties  was  equally  culpable. 

Appellee  himRelf  testified  at  length  and  in  detail  concerning  all  the  items, 
-of  his  account  brought  in  against  the  firm.  All  this  testimony  was  incom- 
peieol.  (Section  (XK),  Civil  Code.)  The  matters  involved  were  transactions 
^Itb,  statements  of,  or  acts  done  or  omitted  to  be  done  by  one  who  was  dead 
^beo  the  evidence  was  offered,  and  the  witness  was  testifying  for  himself. 

True,  many  of  the  items  of  appellee's  account  were  proven  suflSciently  by 
competent  witnesses.  On  the  other  hand,  many  were  not.  It  would  not  be 
^alaable  for  us  to  take  up  in  detail  the  innumerable  items  in  issue.  We  can 
lUoatrate  by  a  few  examples  a  suflSoient  number  of  incidents  to  point  the 
fovernlng  principles  of  law.  Many  of  the  items  ohargefd  by  appellee  were 
for  feed  bongbt  for  the  firm,  and  paid  for  by  him  out  of  his  individual  means, 
generally  by  his  personal  check.  Witness  being  asked  if  he  had  furnished 
the  firm  of  Wills  &  Garnett  any  feed,  answered  yes;  oom  or  hay.  Asked 
who  paid  for  it,  would  say,  sometimes.  Mr.  Garnett,  and  sometimes  Mr. 
Wills.  He  would  be  asked  to  identify,  and  generally  would  identify  the 
^heok  given  and  claimed  as  a  credit  by  Wills.  This  would  be  allowed.  But 
tiothlng  more  was  said  about  the  payments  made  by  Garnett,  and  no  allow- 
-iDce  mad«  therefor.    This  occurred  more  than  once. 

1%  was  shown  in  some  instances  that  the  witness  delivered  the  feed  to  Wills 
•^  Garnett'a  stables  where  the  members  of  the  firm  had  also  individual 
horses,  and  not  in  equal  numbers.  Nothing  being  shown  to  the  contrary,  it 
^OQld  naturally  appear  that  some  of  this  partnership  feed  was  used  for  the 
todlvidaal  stock.  No  account  is  made  of  that.  Wills,  in  at  least  one  ma- 
'terial  instance,  had  there  five  or  six  horses  more  than  Garnett  had.  For  how 
long  was  not  shown. 

In  other  instances  laborers  were  introdqp^d,  who  testified  that  Wills  paid 
then  the  items  charged  by  him.  They  also  testified  that  for  much  of  the  time 
tSarnett  paid  them.  No  credit  was  given  to  Garnett,  nor  was  it  shown  how 
iQQoh  be  paid,  nor  is  it  shown  that  this  information  can  now  be  had.  Credit 
vras  given  to  Wills.  Wills  charged  himself  wit^  something  over  $2,000,  pro- 
ceeds of  horses  sold,  the  proceeds  of  which  he  deposited  to  his  individual 
iiredit  or  used  personally,  thus  confusing  the  partnership  affairs  and  ao- 
-eounts.  The  firm's  passbooks  with  various  banks  show  that  Wills  drew  out, 
"Or  at  least  tliere  are  charged  to  him,  checks  of  about  $2,100  in  the  aggregate. 
He  makes  no  explanation  of  this.  It  was  not  charged  to  him  by  the  com- 
iQlBsioner.  Why  not?  It  is  not  shown,  save  it  is  suggested  in  argument, 
that  it  was  probably  applied  in  discharge  of  partnership  expenses.  But  be 
aeems  to  have  charged,  even  to  minutely  small  items,  all  such  expenses  paid 
by  Mm.  While  the  parties  were  trying  to  make  a  final  settlement,  or  state- 
Ueat  of  their  accounts,  in  the  lifetime  of  Garnett,  the  latter  presented  an 
^oooont;  itemized,  amounting  to  between  |2,000  and  18,000,  claimed  to  have 
haeo  paid  and  furnished  the  firm  by  him,  and  for  which  he  was  entitled  to 
ci^ldit.    He  died  before  it  was  considered  or  allowed  by  his  co-partner.    The 
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fiommissioner  If^nored  it,  and  Decessavlly  so.  But^  }t  illustratefl  that  tbere- 
must  have  been  a  considerable  claim  od  the  othet  side,  some  of  which  most 
assuredly  could-  have  been  satisfactorily  established  if  Garnett  were  alive. 
Wills  had  also  furnished  the  referee  a  similar  account.  On  this  Garnett 
had  marked  many  claims  as  subject  to  rejection  or  explanation.  His  mark- 
ing means  that  he  evidently  knew  something  to  their  discredit,  yet  raob 
marking  is  not  legal  evidence  on  this  trial. 

Wills  says  he  shipped  a  lot  of  young  horses,  the  last,  in  1896,  to  PennByl- 
vania  and  sold  them.  They  were  partnership  horses.  No  deposit  of  the 
money  is  shown,  nor  is  it  identified  as  being  accounted  for.  It  doubtlese 
was.  After  1893  the  firm  owed  a  debt  of  $4,000.  They  divided  it  equally, 
each  assuming  and  paying  one-half. 

By  one  witness,  introduced  by  Wills,  it  was  shown  on  orow-ez  ami  nation 
that  some  time  after  the  dissolution  two  horses  were  left.  They  the  part- 
ners divided,  each  taking  one.  They  being  of  unequal  value,  the  one  taking 
the  better,  paid  the  other  partner  a  sum  to  equalize  the  difference.  This  wit- 
ness testified  that  Wills  then  said^to  him  that  that  closed,  or  that  settled,  the 
partnership. 

Now  what  are  we  to  do  amidst  such  confusion  aud  uncertainty?  It  may 
be  that  Wills  has  paid  into  the  firm  more  than  Garnett,  and  that  Garnett 
drew  out  more  than  Wills.  But  that  fact  is  not  shown  in  a  suit  for  settle- 
ment, in  the  absence  of  books  of  account,  by  merely  showing  an  aggregate 
of  what  one  partner  paid  in,  and  assuming,  in  the  absence  of  all  evidence  on 
the  other  side,  the  other  partner  being  dead,  that  he  paid  in  nothing.  We 
are  necessarily  left  largely  to  spnoulation,  even  though  appellee's  proof  were 
more  convincing  than  it  is.  for  we  must  needs  then  speculate  that  the  other 
partner  paid  in  nothing,  and  drew  out  and  applied  to  his  own  use  all  that 
is  charged  against  him.  We  can  not  even  do  this,  without  violence  to  the 
facts,  for  there  has  cropped  out  in  the  evidence,  as  stated,  the  information 
that  the  dead  man  put  in  money  for  which  no  ore$lit  was  given  him  in  thla 
proposed  settlement.    How  much  is  not  shown. 

This  is  not  a  case  where  A's  claim  against  B  is  considered,  and  adjudged. 
It  is  an  accounting  in  equity,  in  which  it  is  the  duty  of  the  chancellor  to  as 
accurately  ascertain  and  state  B'%  account  as  it  is  A's.  Nor  is  it  possible 
in  this  class  of  case  to  truly  state  A's  claim,  however  clearly  A's  side  may 
be  proven,  unless  B'a  side  is  shown  equally  clearly.  A  settlement  of  a  part- 
nership necessarily  means  the  statement  and  adjustment  of  all  the  aooounta 
of  all  its  members. 

If  appellee  is  injured  in  fact  by  this  state  of  affairs,  it  must  be  manifest 
that  the  cause  of  it  is  not  that  the  court  adjudges  the  facts  erroneously,  but 
rather  that  because  of  an  absence  of  necessary  facts  the  court  can  not  adjudge 
at  all.  This  absence  of  facts  is  due  to  the  negligence  or  misfortune  of  the 
parties. 

The  court  will  not  take  the  hazard  of  guessing  at  a  solution,  in  order  to 
relieve  one  of  the  parties.  Such  states  of  case  in  the  courts  have  given  rise 
to  the  principle  that  where  the  partners  fail  to  keep  books,  or  fail  to  keep 
such  books  as  will  show  the  status  of  the  firm's  affairs,  and  they  postpone  a 
settlement  till  one  of  them  dies,  or  important  witnesses  die,  or  till  neeeesary 
records  be  lost  or  destroyed,  equity  will  not  interfere  to  relieve  such  mitfor* 
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tnoe.  It  will  be  assumed  that  the  partDers  have  themflelves  settled  their 
AlZaln,  or  that  the  affairs  have  so  settled  themselves  as  to  be  substaotially 
tttisfaotory  to  the  partners.  (Bradford  v.  Ware,  6  Ky.  Law  Bep.,  804;  Hall, 
Adm'rv.  Glaffett,  48  Md.,  888:  Stile's  Adm'rv.  Rlggs,  10  Ey.  Law  Rep., 
$99;  Hyatt  v.  Kennedy,  9  Ky.  Law  Rep.,  860;  Rpbblns'  Ex 'or  v.  Bobbins,  8 
Ey.  Law  Rep.,  64;  Wilson's  Adm'r  v.  Potter,  19  Ky.  Law  Rep.,  991.) 

By  tlie  laches  of  the  plaintiff  conditions  have  become  so  altered  that  the 
■Doort  can  not  now  proceed  to  a  judgment  in  this  case  with  that  deforce  of 
-aooaracy  which  a  court  of  conscience  is  bound  to  observe.  It  will  not  grope 
ita  way  in  the  dark,  risking  the  rights  of  the  decedent's  estate  upon  incom- 
plete evidence,  and  possibly  erroneous  conjecture. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  dismiss 
(the  petition. 
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(Filed  September  28,  1909— Not  to  be  reported.) 

Contracts  for  sale  of  logs— Appellant  made  a  written  <oontract  with  appel- 
lee and  D.,  bis  partner,  for  the  sale  and  delivery  to  it  of  sawlogs  in  which 
the  measurement  of  logs  agreed  to  be  delivered  is  particularly  set  out.  Ap- 
pellee brought  this  action  against  appellant  to  recover  a  balance  claimed  to 
he  due  him  on  a  settlement  of  accounts.  On  appeal,  Held— That  the  proof 
does  not  show  any  amount  due  appellee  on  account  of  logs  purchased  from 
Hayo  and  Martin.  The  claim  for  1600,  lesulting  from  mismeasurement  of 
logR,  also  for  |400  for  difference  on  400  logs  that  were  less  than  twenty  inches 
io  diameter,  are  disallowed  as  the  proof  shows  that  the  parties  agreed  on  the 
neaaurement  of  these  logs  which  were  accepted  by  appellant,  and  no  fraud 
or  mistake  shown.  The  claim  for  $563.50  for  "long  small  logs"  and  "short 
lacge  logs"  belonging  to  appellee,  which  were  rafted  and  sawed  by  appellant 
through'  negligence,  but  without  any  intentional  wrong,  is  allowed,  as  the 
finding  of  the  commissioner  fixes  that  sum.  Appellant  could  have  known, 
4iod  had  ample  means  at  its  mill  when  sawing  this  timber  to  have  learned, 
definitely  how  much  of  this  stray  timber  was  included  in  these  rafts,  but  this 
flam  should  be  credited  by  1300  paid  to  the  commissioner  by  order  of  appellee. 
The  claim  of  1100  paid  to  Harkins  by  appellant  should  not  have  been 
charged  to  appellee  as  the  same  was  not  authorized  by  appellee.  Appellant 
1b  not  entitled  to  charge  to  appellee  9  cents  per  foot  on  114,664  cubic  feet  of 
timber  which  was  claimed  for  deterioration  of  timber  from  sap  rot  by  laying 
out  in  the  weather  too  long.  The  contract  did  not  specify  the  time  within 
which  the  logs  were  to  be  delivered,  and  the  proof  shows  no  time  as  being  a 
'"custom"  within  which  sawlogs  must  be  delivered.'  The  logs  should  have 
been  delivered  within  a  reasonable  time,  and  the  proof  does  not  show  that 
they  were  not  delivered  within  a  reasonable  time. 

W.  S.  Harkins  for  appellant. 

Jas.  Goble  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  Yellow  Poplar  Lumber  Co.  is  a  manufacturer  of  lumber,  at  a  point 
-on  the  Ohio  river  below  Ashland,  drawing  its  supply  of  logs,  to  a  large  ex- 
tent,  from   the  Big  Sandy  valley.     Appellee   Stephens  and    his  partner. 
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I 
Daniels,  engaged  by  oontraot  In  writing  to  deliver  to  appellant  lawloga  a^ 
eTldenoed  by  the  following  memorandum  : 

*' Yellow  Poplar  Iinmber  Oo., 

"Ooal  OroYe,  Ohio,  May  88,  18S». 

"Yellow  Poplar  Lumber  Co.,  Coal  Grove,  O. : 

"Gentlemen— I  hereby  agree  to  deliver  to  you  at  the  mouth  of  Jenea'  Fork. 
Into  Main  Beaver  all  the  logs  I  now  have  in  that  oreek,  and  to  be  put  lnt<^ 
that  oreek,  ooming  from  the  trees  purchased  from  Dingus  and  other  parties^ 
and  any  other  suoh  trees  that  will  produce  good  merchantable  timber.  No- 
logs  to  be  under  twenty  inches.  In  other  words,  all  logs  to  be  twenty  inoboft. 
and  up  regardless  of  length,  and  to  be  measured  as  rulable  in  meafurliiir 
timber  in  Sandy  valley.  The  percentage  shall  not  exceed  over  00  per  cent.. 
of  the  small  sizes,  which  would  be  twency-flve  inches  and  up.  Paymento  to- 
be  made  with  four  months'  acceptances  when  measured  and  tallies  sent  to> 
your  office  at  Coal  Grove,  with  the  distinct  understanding  that  )d  oaae- 
these  logs  are  not  out  owing  to  want  of  water  in  Main  Beaver,  suoh  paper- 
as  you  have  given  in  settlement  should  be  renewed  in  four  months. 

"Measurements  to  be  made  monthly,  and  each  month's  measurements  to> 
be  settled  for  at  once  with  a  four  months'  acceptance. 

"Price  per  cube  12K  oents. 

"Witness:  J.  F.  DANIEL  &  STEPHENS. 

"JOHN  FINLAYSON. 

"Accepted.  YELLOW  POPLAR  LUJfBEH  CO., 

"F.  J.  O'CONNELL, 

Y.-Pres.  and  General  Manager.** 

This  suit  is  by  appellee  Stephens,  claiming  that  on  a  settlement  of  aocouDt% 
between  the  parties  appellant  is  indebted  to  him  in  a  considerable  Buni» 
made  up  of  various  items.  These,  so  far  as  they  are  presented  for  adjudloa^ 
tion  by  this  appeal,  may  be  thus  stated  and  disposed  of  i 

1st.  There  is  an  item  of  $1,848.50,  claimed  by  appellee,  growing  out  of  the- 
following  facts :  He  alleges  that  prior  to  May,  1802  ( the  date  of  the  eontraQt 
with  appellant),  May  &  Finlayson  had  contracted  to  appellant  oompaDy- 
oertain  poplar  timber,  then  standing  on  tributaries  of  Beaver  oreek.  in 
Floyd  or  Knott  counties:  that  May  &  Finlayson.  with  the  consent  of  ap* 
pellant,  transferred  their  contract,  and  sold  the  standing  timber  to  fulfill  It 
to  John  F.  Daniel  (subsequently  appellee's  partner),  who  likewise  sold  It  to. 
Mayo  &  Martin.  It  is  claimed  then  that  Mayo  &  Martin  sold  and  trails^ 
ferred  it  to  Daniel  &  Stephens;  that  before  the  sale  to  Daniel  Ss  Steph* 
ens,  and  before  May  S8, 1893,  Mayo  Ss  Martin  had  measured  up  to  Yellow 
Poplar  Lumber  Co.  two  lots  of  timber,  one  of  110  logs,  containing  4,948  oublo 
feet,  and  another  of  126  logs,  containing  6,631  cubic  feet;  that  for  these  loga 
the  appellee  (as  successor  to  the  property  rights  and  claims  of  his  flrm  of 
Daniel  &  Stephens)  was  entitled  to  be  paid  at  the  rate  of  13^  cents  per  oublo 
foot,  and  that  they  had  not  been  t)aid  for  them.  This  claim  was  disallowed 
by  the  commissioner,  but  on  esceptions  was  allowed  by  the  circuit  eourt. 
We  conclude  that  this  was  error,  for  the  following  reasons :  When  Mayo  & 
Martin  sold  out  to  Daniel  &  Stephens  they  scld  only  their  logs  and  traei,. 
not  choses  In  action.  Consequently,  under  appellee's  showing,  the  olalm. 
if  any,  against  the  Yellow  Poplar  Lumber  Co.  for  logs  sold  and  delivered  to. 
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Ift  bj  filayo  &  Martlo,  and  for  whlob  It  bad  not  paid  them,  did  not  pass. 
Appellee  not  having  shown  the  right  to  reoover,  failed.  But  It  was 
farther  shown  that  for  this  timber  so  measured  np  Mayo  Sc  Martin  had  re- 
oeived  advanoements  on,  or  part  pay  for,  It  before  or  at  the  time  of  Its  de- 
Uvery.  This  was  not  noticed  In  the  Judgment.  Farthermore,  appellee 
himself  testified,  at  page  119  of  the  reoord,  as  to  the  119  logs  that  "they  had 
been  aooonnted  for  by  the  oompnny."  This  claim  should  have  been  re- 
jected. 

id.  Two  Items  sued  for  by  appellee  may  lie  treated  of  together.  They  are, 
lint,  it  Is  claimed  that  appellant  so  falsely  measured  about  600  logs,  over 
twenty-two  feet  long,  as  to  reduce  their  actual  contents  by  about  40,000 
OQbes,  of  the  value  of  1600;  and,  second,  that  appellant  In  measuring  some 
400  other  logs  that  werd  less  than  twenty  Inches  In  diameter  at  the  tip,  or 
imall  end,  would  not  measure  nor  account  /or  any  part  of  the  logs  that 
were  less  than  twenty  Inches  in  diameter.  This  made  a  difference.  It  Is 
claimed,  of  39,000  cubes,  of  the  value  of  $400.  As  to  the  last  Item,  It  was 
shown  that  many  logs  presented  by  appellee  for  measurement  under  the  con- 
tract were  of  less  diameter  than  twenty  Inches  at  the  tip;  that  appellant  re- 
fused to  accept  and  measure  them  because  not  filling  the  requirements  ot 
the  oontrsct.  From  the  proof  we  find,  and  It  is  not  really  contradicted,  ap- 
pellee nrffed  the  representatives  of  appellant  to  measure  the  logs;  apirallant 
agreed  to  do  so,  provided  it  would  be  allowed  to  begin  the  measurement  at 
a  point  toward  the  tip  where  the  log  became  twenty  inches  In  diameter, 
and  account  for  only  so  much  of  it  as  fitted  the  contract.  This,  appellee, 
under  the  stress  of  his  necessities,  he  says,  agreed  to,  and  they  were  then  so 
measured  and  accounted  for  by  bdth  parties.  No  measurement  was  taken 
or  estimate  then  made  of  the  contents  of  these  tips,  nor  is  it  shown  what 
their  value  was  or  would  have  been  if  detached  then  and  there  from  the  logs 
to  which  they  belonged. 

As  to  the  other  item  under  this  head,  it  was  shown  that  there  occasionally 
arose  disputes  as  to  how  some  logs  should  be  measured— that  is,  how  much 
they  should  be  scaled  for  defects,  or  deficiency  in  length  in  even  feet.  It 
was  shown  by  appellan^j's  witnesses,  and  not  denied  by  appellee,  that  on 
these  occasions  the  parties  would  agree  on  the  measurement  of  each  particu- 
lar loK,  and  it  would  be  so  recorded,  and  accounted  for  and  charged  in  the 
respective  tallies  or  books  then  being  kept  by  the  pasties.  No  other  measure- 
ment was  then  made,  nor  other  estimate  at  the  time,  or  at  any  time  till 
years  afterwards,  when  appellee  alone  estimates  these  differences  when  he 
comes  to  testify.  Both  these  claims  were  allowed.  We  are  of  opinion  that 
this  was  error.  While  it  is  true  that  appellant's  views  or  contentions  of  the 
rale  of  measurement  was  not  to  control,  and  could  not,  yet  appellee  was  not 
bound  to  submit  to  it.  It  was  a  matter  about  which  it  appears  that  there 
was  an  honest  difference  of  opinion.  Appellee  could  have  kept  out  those 
logs  and  sold  them  elsewhere,  and  then  have  sued  appellant  to  recover  the 
loss,  if  any,  incurred  by  its  breach  of  the  contract  to  buy  them,  if  appellant 
vas  in  the  wrong.  But  this  was  not  done.  On  the  contrary,  the  parties 
agreed  on  the  measurement,  and  appellee  accepted  payments  therefor  on  that 
hasia.  There  was  no  misrepresentation;  no  concealment.  Eaob  party  knew 
exactly  the  facts  then  as  now.    Then  was  the  time  for  appellee  to  have 
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-withheld  bis  logs  till  properly  measured,  if  they  were  Dot  properly  meastired. 
Whatever  may  have  been  the  anfortunate  stress  of  appellee  for  money  at 
that  time,  and  however  much  it  may  enlist  one's  sympathies,  we  fail  to  see 
liow  that  fact  oan  change  the  law.  The  parties  had  the  right  to  agree.  In 
tact  it  was  their  duty  to  agree  and  settle  their  differences  if  possible.  Hav- 
ing agreed  then,  with  no  fraud  shown  or  charged,  and  no  mistake  not  then 
known  and  taken  into  account  by  the  parties,  it  is  too  late  now  to  complain. 
Both  of  tbese  claims  should  have  been  disallowed. 

Sd.  Appellee  claimed  that  he  had  other  logs  in  these  streams  (Jones*  Fork 
of  Beever  and  its  tributaries),  some  of  which  were  "long  small'*  logs  not  up 
to  the  contract  with  appellant,  and  others  "short  large  logs"  also  not  within 
the  contract.  He  claims  there  were  about  600  of  the  former  and  100  of  the 
latter,  and  charges  that  appellant's  servants  in  rafting  the  pontraoted  logs  at 
the  mouth  of  Beaver,  also  took  these  logs,  and  failed  to  account  for  them. 
This  item  has  given  us  much  more  trouble  than  any  of  the  others.  We  are 
satisfled  from  the  proof  that  appellant  did  get  some  of  these  logs— how  many 
is  not  shown.  The  case  was  for  a  time  before  a  special  commissioner,  B. 
S.  Friend,  whose  report  shows  evidence  of  unusual  care  and  exceptional  in- 
dustry. He  found  for  appellee  on  this  item  t663.60.  The  circuit  court  dis- 
allowed it.    Appellee  has  prosecuted  a  cross  appeal. 

The  evidence  shows  that  appellee's  firm  branded  all  their  logs  with   their 
individual  brands  as  measured;  appellant  branded  the  logs  bought  and  ac- 
cepted by  it  with  a  small  triangle,  made  with' a  metal  hammer.     Later,  that 
the  brand   might  be  more  easily  distinguished,  they  had  laborers  to  go  over 
the  logs  so  branded  and  paint  a  large  white  triangle  on  f'ach  end  of  the  logs 
accepted,  this  triangle  extending  through  the  diameter  of  the  log.     These 
logs  were  all  driven  loose  to  the  mouth  of  Beaver  creek  on  Big  Sandy  river, 
where  they  were  collected  in  booms,  and  rafted  to  be  floated   down  the  Big 
Sandy  and  Ohio  river  to  appellant's  mills.     They  had  a  great  many  of  these 
rafts.     It  wacr  sBown  by  the  evidence  that  in  the  hurry   incident  to  rafting 
the  logs,  which  must  have  been  done  when  "tides"  or  sudden   rises  in   the 
smaller  streams  would  wash  the  logs  down  to  the  booms,  ocoasionally  some 
logs  not  branded  with  either  the  metal  brand  or  the  painted  one  would   be 
included  by  appellant's  workmen.    Appellee  had  persons  there  at  the  same 
time  rafting  his  unsold  logs.    We  can  not  say  from   the  evidence  that  any 
logs  so  included   were  intentionally  taken   by  appellant's   servants,  with 
knowledge  of  the  fact  that  they  had  not  been  sold   to  appellant.     There  ap- 
pears no  reason  or  Inducement  for  them  to  have  done  so.    They  were  merely 
day  laborers,  having  no  personal  interest  in   the  logs,    in   any  event.    Men 
do  not  commit  larceny  for  other's  benefit  gratuitously.  Yet  it  was  shown,  we 
think,  that  some  logs,  despite  precautions,  were  so  included   in  this  hurry. 
We  oan  not  attach  any  blame  to  appellant's  agents  in   charge   for   the  fact. 
It  was  also  shown  that  some  logs  which  had  gotten  loose  below   the   booms 
were  taken  up  by  appellant's  agent,  Hiram  Lafferty,  under  a  mistake  as  to 
the  ownership,  and  w^re  converted  by  appellant.    In   the  great  volume  of 
such  business  doue  in  that  river  by  appellant,  and  done  at  times  of  rush  and 
excitement,  incident  to  sudden  raises  of  the  waters,  it  is  difficult  to  prevent 
euch  mistakes.    But  it  was  affirmatively  shown  that  about  150  of  these  logs 
were  actually  gathered  up  and  sold  by  appellee.     How   many  of  the  others 


YELLOW  POPLAR  LUMBEB  00.  V.    STEPHENS.  625 

^ere  taken  up  by  other  people,  or  lost,  Is  not  sbowD.  But,  appellant  could 
hm\e  known,  and  bad  ample  means  at  its  mill  wben  sawing  tbls  timber  to 
haTe  learned,  definitely  bow  muob  of  tbis  stray  timber  was  inolnded  in  tbese 
Taft&  Tbey  failed  eltber  to  keep  snob  an  aocount  or  to  render  it.  Tbere- 
fore,  tbe  court  sbould  indulge  against  appellant  every  allowable  presump- 
tion on  tbis  point.  From  all  tbe  facts  we  believe  tbe  finding  of  tbe  special 
ooBimistloner  on  tbis  point  was  as  accurate  and  just  as  is  possible  to  find 
under  tbe  oironm stances.  Tbe  judgment  is,  tberefore,  reversed  on  tbe  cross 
appeal  to  that  extent. 

4(h.  While  appellee  sbould  be  allowed  $662.60,  it  should  be  abated  or  cred- 
ited by  $800,  for  tbe  following  item  :  Daniel  &  Stephens,  before  completing 
their  contract,  and  before  delivering  tbe  logs  that  had  been  measured  at  tbe  * 
point  agreed,  became  involved  in  a  litigation  between  themselves  in  tbe 
Boyd  Circuit  Court,  wherein  tbey  procured  J.  C.  Hopkins  to  be  appointed 
reoeiver  to  take  charge  of  their  logging  business.  Hopkins  undertook  for 
them  to  deliver  these  logs,  and  diu  so.  This  $800  was  paid  to  Hopkins  on  ac- 
•oonnt  by  appellant,  and  used  by  him  in  getting  out  these  logs  to  the  point 
of  delivery  provided  for  in  tbe  contract.  Appellant  should  be  allowed  credit 
therefor. 

There  is  further  complaint  of  mismeasurement  of  the  logs  by  tbe  slipping 
■or  squeessing  of  the  calipers  by  appellant's  agents  when  measuring.  We 
-concur  with  the  circuit  court  and  the  commissioner  that  this  charge  is  not 
sustained  by  tbe  proof. 

Appellant  on  August  31,  1891,  "charged  up"  to  appellee's  firm,  Daniel  & 
Stephens,  2  cents  per  foot  on  114,664  cubic  feet  of  timber,  which  it  was 
<3laimed  was  not  delivered  within  the  time  provided  in  the  contract,  and 
that  that  sum  represented  the  deterioration  of  the  timber  from  sap  rot  by 
lying  out  in  the  weather  too  long.  On  April  18, 1894,  appellant  also  charged 
«p  to  Daniel  &  Stephens  $100  paid  to  W.  S.  Harkins,  making  in  all  $2,898.28, 
which  is  pleaded  as  an  offset  and  counterclaim  against  appellee. 

As  to  the  payment  made  to  Harkins,  it  Is  not  shown  to  have  been  author- 
lied  by  appellees,  nor  required  by  the  contract.  It  was  consequently  prop- 
erly disallowed.  Tbe  other  item  is  claimed  to  accrue  to  appellant  as 
damages,  and  properly  pleadable  as  a  counterclaim.  It  will  be  observed 
that  no  particular  time  is  provided  in  the  contract  within  which  the  timber 
was  to  be  delivered.  It  is  insisted  for  appellant  that  the  contract  must  be 
read  and  construed,  wherein  it  is  silent,  by  the  light  of  tbe  "custom"  in  the 
Big  Sandy  valley  as  to  time  of  delivery  of  logs.  It  is  sufficient  here  to  say 
that,  so  far  as  custom  is  shown,  It  is  merely  that  buyers  customarily  pay 
less  for  old  logs  than  for  new,  and  scale  their  prices  by  the  length  of  time 
the  logs  have  been  cut.  No  time  is  shown  as  being  a  * 'custom"  within 
which  saw  logs  must  be  delivered,  or  the  seller  charged  back  with  a  certain 
per  cent,  of  depreciation.  That  is  a  matter  of  contract.  It  is  also  con- 
tended that  then  the  contract  should  be  construed  to  mean  that  the  logs 
should  be  delivered  within  a  reasonable  length  of  time.  So  we  agree.  But 
there  is  a  total  failure  of  proof  in  tbe  record  as  to  what  would  have  been  a 
reasonable  length  of  time  within  which  to  deliver  these  logs  after  they  were 
cut  Nor  is  it  shown  that  they  were  not  delivered  within  a  reasonable  time 
after  they  were  cut.  Tbe  judgment  disallowed  appellant  this  claim,  and  we 
think  properly  so.  ' 
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It  follows  tfaat  the  jadKineDt  mtiBt  be  reversed  on  both  the  original  asA 
the  cross  appeal.  Cause  Is  remanded,  with  dlrectioDS  to  enter  jadsman^ 
for  appellee  for  1269.50,  and  interest  from  the  filing  of  this  snlt. 
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(Filed  September  88,  1002.) 

Monioipal  Kovernmeut— Damages— Location  of  pest  house— Pleading — Ap- 
pellant brought  this  action  for  damages  against  appellee  because  the  olty  1» 
alleged  to  have  located  a  pest  house  for  treatment  of  smallpox  patiente 
within  the  city  limits,  so  as  to  endanger  the  lives  of  appellant  and  bis  fam- 
ily, and  to  render  his  home  uninhabitable.    Held— That  the  petition  falls  to- 
stabe  a  cause  of  action,  as  it  is  not  alleged  that  the  city  adopted  a  resolution 
or  ordinance  requiring  the  establishment  of  a  pest  house.    A  city  can  aot  hy 
its  council  only.    Neither  the  individual  acts  of  the  members  (thoufirb  alt 
may  have  favored  the  act),  nor  of  its  ministerial  oflScers,  unless  ratified  by 
council  in  session,  should  bind  the  municipality.    Unless  so  adopted  or  rati- 
fied the  act  remains  as  that  of  the  individuals  perpetrating  only.    Besides^ 
cities  of  the  fifth  class  are  not  empowered  to  establish  or  maintain  pest- 
houses  or  hospitals  for  the  treatment  ofWuptive  diseases.    A  city  will  not  be 
liable  for  failure  to  enact  and  execute  an  ordinance  for  the  suppression  of  a 
nuisance. 

R.  H.  Tomlinson  and  Robt.  Harding  for  appellant. 

J.  B.  Paxton  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

'Appellee  is  a  city  of  the  fifth  class.  Appellant  sued  to  recover  damagea 
because  the  city,  it  is  alleged,  located  a  pest  house  for  the  treatment  of 
smallpox  patients  so  near  his  house,  within  the  city,  as  to  endanger  the- 
lives  of  appellant  and  his  family,  and  to  render  his  home  uninhabitable.  A 
demurrer  was  sustained  to  the  petition,  and  he  declined  to  plead  further. 
The  petition  does  not  aver  that  appellee,  by  action  of  its  council  in  adopting 
an  ordinance  or  resolution  to  that  effect,  directed  the  act  complained  of;  or 
that  the  council  by  ordinance,  resolution,  ratified  the  act.  In  such  matters 
a  city  acts  by  its  council  only.  Neither  the  individual  acts  of  the  members 
(though  all  may  have  favored  the  act),  .nor  of  its  ministerial  officers,  unless 
ratified  by  council  in  session,  should  bind  the  municipality.  Until  fK> 
adopted  or  ratified  the  act  remains  as  that  of  the  individuals  perpetrating 
it  only.  But  cities  of  the  fifth  class  are  not  empowered  to  establish  or 
maintain  pest  houses  or  hospitals  for  the  treatment  of  eruptive  diseases^ 
Cities  of  the  fourth  class  are  (subsection  6,  section  3490,  Kentucky  Stat- 
utes), as  are  cities  of  the  first  (section  2783,  Kentucky  Statutes),  second  (seo- 
tion  3058,  subsection  1),  and  third  (section  8290,  subsections  Sand  4).  The 
fact  that  the  legislature  at  a  session  when  the  statutes  governing  cities  of 
the  various  classes  were  passed  gave  the  power  specifically  to  some  oities^ 
and  did  not  mention  it  when  treating  of  the  powers  of  others,  in  whiob 
their  powers  are  enumerated  with  particularity,  indicates  a  legislative  de- 
termination to  withhold  the  power  where  it  was  not  expressed.  (State  v. 
Ferguson,  88  N.  H.,  434.) 
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SeotioD  8900,  Kenttioky  SStatnfteB,  forbids  the  location  of  a  pest  house  for 
the  finatmoDt  of'eroptiTe  or  oontaKious  diseases  within  the  corporate  limita 
of  any  incorporated  city,  or  within  a  mile  of  the  boundary  line  thereof.  The 
■aioe  leotlon  provides  a  penalty  against  the  ofSoer  or  person  who  shall  vio- 
late the  section.  In  the  absence  of  any  other  statutory  regulation  this  would 
leem  to  be  an  express  prohibition  against  the  city's  maintaining  or  erecting- 
the  pest  house  within  its  corporate  limits.  Should  the  council  attempt  even 
by  ordinance  to  do  so  the  ordinance  would  be  void.  They  could  not  bind 
the  city  by  it.  Where  oflSoers  of  the  city,  with  or  without  the  protection  of 
SD  ordinance,  should  do  an  act  expressly  prohibited  by  statute,  such  an  act 
woQld  not  be  within  the  scope  of  their  official  duty,  and  would  be  ultra 
yim.  The  city  can  not  be  bound  thereby.  (Hart  v.  Bridgeport,  18  Blatchf.^ 
989;  Goddard  v.  Harpwell,  84  Me.,  499.  80  Am.  State  Bep.,  878;  Thomson  v. 
City  of  Booneville,  61  Mo.,  888;  Hanly  v.  Bochester.  86  Barb.,  N.  Y.,  178; 
Dillon  Mun.  Corp.,  sections  968,  969,  970,  and  oases  there  collected.) 

The  case  of  Clayton  v.  Henderson,  20  Ky.  Law  Bep.,  87,  is  relied  on.  In 
that  ease  the  city  was  held  liable  for  establishing  a  pest  house  beyond  tho' 
olty  limits  in  such  proximity  to  plaintiff's  premises  as  to  create  a  privatje 
DQlsance.  Henderson  is  a  city  of  the  third  class.  This  court  held  the  city 
liable.  The  city  was  then  doing  what.it  had  the  legal  right  to  do.  In  do- 
iDff  it,  it  BO  acted  as  to  create  a  nuisance,  for  which  it  is  liable,  upon  the 
priDoiple  that  a  municipal  corporation  is  liable  for  its  wroDgful  act,  when 
done  within  the  soope  of  its  charter  authority,  as  an  individual  would  be 
boQDd  by  a  similar  act  if  done  by  its  agent  or  servant  acting  within  the- 
Kope  of  his  authority.  - 

This  act  sued  for  is  a  nuisance  under  the  facts  stated.  (Clayton  v.  City 
of  Henderson,  supra.)  But  not  being  the  act  of  the  city,  it  is  the  act  of 
those  who  actually  set  up  and  maintained  the  pest  house.  It  was  thus  a 
private  nuisance,  of  the  same  legal  character  that  the  establishment  of  a 
slaughter  house  by  Individuals  might  be.  It  is  admittedly  true  that  the 
oity  could,  by  ordinance  and  prosecutioo,  so  punish  perpetrators  of  nuisauoea 
within  its  jurisdiction  as  to  prevent  them.  For  a  failure  to  enact  and  exe- 
oata  SDoh  ordinances  will  the  oity  be  liable?  We  are  of  opinion  that  it  wll> 
not.  It  would  be  a  failure  to  discharge  its  political  duties,  for  which  it  i» 
Dot  liable  to  a  suit  at  law.  (Patch  v.  Covington,  17  Ben  Men.,  728;  Wheeler 
▼.  Cincinnati,  19  Ohio  St.,  19,  2  Am.  Bep..  868;  Bivers  v.  Augusta,  65  Ga., 
876;  Davis  v.  City  of  Montgomery,  57  Ala.,  139;  Dillon  Mun.  Corp.,  seotiona 
960-851.) 

In  Bivers  v.  Augusta.  65  Ga.,  876  (88  Am.  Bep.,  787),  the  city  council  had 
passed  an  ordinance  forbidding  cattle  running  at  large  in  the  streets,  but 
nbsequently  suspended  it.  During  the  suspension  the  plaintiff  was  gored 
by  a  oow  running  at  large  in  the  street.  It  was  held  that  the  city  was  not 
liable  for  a  failure  to  enact  and  enforce  an  ordinance  on  the  subject  of  cattle 
ninning  at  large  within  its  corporate  limits.  The  matter  was  held  to  be 
one  of  governmental  discretion. 

In  Davis  v.  City  of  Montgomery,  51  Ala.,  189  (28  Am.  Bep.,  545),  a  house 
was  destroyed  by  fire  set  by  sparks  from  an  engine  which  was  by  ordinance 
ft  nuisance  subject  to  abatement,  but  which  the  city  had  neglected  to  abate. 
It  was  held  that  the  plaintiff  could  not  maintain  an  action  against  the  city 
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for  its  failare  to  take  steps  to  abate  nuisances  within  its  limits,  unless,  per- 
haps, it  had  appeared  that  the  corporation  bad  acted  corruptly  and   abused 
Its  powers.    In  our  opinion  the  petition  failed  to  state  a  cause  of  action 
•Against  the  city  in  this  case.    • 
Judgment  affirmed. 
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(Filed  September  93,  1902— Not  to  be  reported.) 

Title— Patents— Adverse  possession— Appellee  in  this  action  seeks  to  recover 
^ogs  claimed  to  have  been  cut  from  land  embraced  in  an  8,000  acre  patent  to 

V^aite  in  1849.  Appellant  claims  under  P.,  who  is  alleged  to  have  held  same 
■adversely  and  acquired  title  thereto.    He  also  claims  title  to  a  100  acre  tract 

under  patent  granted  to  him  in  1869  which   he  has  held  notoriously   since. 

field— That  the  Waite  patent  is  valid  and  appellee's  title  to  same  is  perfect 
'except  as  to  the  100  acres  Included  in  the  patent  to  appellant. 

W.  O.  Bradley  for  appellants. 

O.  H.  Waddle  for  appellee. 

Appeal  from  Pulaski  Girooit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  action  was  instituted  by  the  appellee,  the  Central  Trust  and  Safety 
Deposit  Co.,  against  the  appellants,  William  Helton  and  J.  M.  Sloan,  to 
recover  certain  logs  alleged  to  have  been  cut  from  a  tract  of  land  patented  to 
Xj.  Waite  in  1849  upon  a  survey  made  in  August,  1847,  and  under  which 
they  claim  title,  and  to  enjoin  trespassers  on  the  ground  that  defendants 
;w6re  insolvent.  Appellees  answered,  averring  that  the  247  logs  were  cut  on 
the  Porter  survey,  an  older  one  than  that  under  which  plaintiff  claims; 
and  the  appellant,  Helton,  also  says  that  he  is  the  owner  and  in  possession 
X)f  600  acres  of  land  claimed  by  appellee  by  purchase  from  B.  D.  Powell,  who 
resided  upon  the  land,  and  bad  same  enclosed  and  claimed  title  thereto: 
that  immediately  after  his  purchase  he  took  possession  and  had  continued 
to  occupy  it  ever  since,  and  pleads  the  statute  of  limitation  as  a  bar  to 
plaintiff's  claim.  He  further  alleges  that  in  1869  there  was  surveyed  and 
patented  to  hiin  by  the  Commonwealth  100  acres  of  land  inside  of  the  600 
acre  boundary,  which  incloses  his  residence  and  improvements,  and  on 
which  he  has  resided  ever  since  the  date  of  his  patent,  and  now  besides:  and 
that  his  claim  thereto  has  been  notorious  and  adverse  to  all  the  world,  and 
relies  upon  the  statute  of  limitation  as  to  the  one  hundred  acres  covered  by 
the  patent.  The  plaintiff  replied  that  none  of  the  logs  were  cut  on  the  Porter 
survey,  but  claimed  that  it  was  the  owner  of  that  survey;  denies  ownership 
of  the  600  or  title  to  the  100  acres  covered  by  the  patent  ot  Helton. 

Appellant  Helton,  by  amended  answer,  pleaded  that  the  land  embraced  in 
the  Waite  patent  had  been  given  by  the  general  assembly  to  Pulaski  couoty 
in  1835  for  the  purpose  of  constituting  when  sold  a  fund  to  improve  the 
roads  and  bridges  In  that  county,  and  had  prescribed  the  manner  in  which 
they  should  be  disposed  of  by  the  county;  and  alleges  that  Waite  did  not 
comply  with  these  conditions  in  procuring  his  patent,  and  that  it  was  for 
that  reason  void;   that  the  patent  was  also  void  because  its  exterior  lines 
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embraoed  a  larice  amount  of  excluded  lalidSt  which  were  uot  speolfloally  de- 
scribpd  therein.    They  also  plead  that  the  deed  to  appellee  is  champertous. 

Appellees  trace  their  title  to  the  land  upon  which  the  logs  were  out  in  aa. 
anbroken  chain  to  the  patent  issued  to  G.  Walte  in  1849,  and  is  in  the  main 
nnenolosed  forest.  It  appears  from  the  testimony  of  R.  D.  Powell  that, 
about  1855  he  squatted  upon  this  land  and  erected  a  house  hereon,  and  en- 
closed and  cultivated  a  small  boundary  around  bis  dwelling.  It  appeara. 
that  about  1,100  acres  of  this  land  was  in  the  main  suiroucded  by  high 
mountains  that  had  precipitous  olifEs,  with  occasional  openings  or  depres- 
sioDs,  and  that  appellee  undertook  to  closethese  openings  by  cutting  down 
trees,  and  building  brush  and  log  fences  from  cliff  to  cliff,  which  serred  ta 
enclose  a  few  head  of  cattle  during  the  summer,  but  which  were  usually 
burued  up  in  the  fall  and  suffered  to  remain  in  this  condition  for  long  inter- 
vals of  time.  Powell  admits  that  he  had  no  paper  title  to  the  boundary  occu- 
pied by  him,  and  that  his  occupancy  was  for  the  purpose  of  ripening  a  title 
to  the  land  by  possession.  In  1864  he  sold  bis  possession  and  alleged  rights  to. 
the  appellant,  Helton,  who  took  possession  and  apparently  held  and  used  it 
in  tbe  same  way.  '  The  testimony  is  oonclusive  that  a  large  boundary  of  the 
land  was.  never  enclosed,  except  for  short  periods  and  for  temporary  pur^ 
poses.  In  1860  Helton  obtained  a  patent  for  100  acres  of  the  land  acquired 
from  Powell,  which  included  his  residence  and  the  land  which  heenlosed  for 
purposes  of  cultivation,  which  he  continued  to  oocupy  continuously  until 
tbe  institution  of  this  suit,  claiming  under  his  patent.  It  was  adjudged  by 
tbo  trial  court  that  the  apppellees  recover  of  the  appellants^  Helton  and 
Sloan,  the  logs  sued  for,  and  they  were  adjudged  to  be  the  owners  of  the  en^ 
tire  tract  of  land  set  up  and  described  in  their  petition,  which  included  not 
only  the  boundary  of  1,100  acres  claimed  by  Helton,  but  also  the  lOOaorea 
covered  by  his  patent,  and  to  reverse  that  judgment  this  appeal  is  prosecuted^ 

Nearly  all  the  points  relied  on  for  reversal  by  appellee  have  been  elab* 
orately  considered  by  the  court  in  the  recent  cases  of  the  Breathitt  Coal  and 
Iron  Go.  v.  Strong,  21  Ky.  Law  Rep.,  802;  Reynolds,  Register  v.  Uhl,  sa 
Kj.  Law  Rep.,  2331,  and  in  Kidd  v.  Gentral  Trust  and  Safety  Deposit  Go.» 
83  Ky.  Law  Rep.,  1403.  The  validity  of  the  Waite  patent  under  which  ap- 
pellees claim  was  passed  upon,  the  same  defenses  being  made  as  are  relied 
upon  in  this  proceeding,  and  were  decided  adversely  to  the  contention  here 
made,  the  patent  being  held  valid.  It  is,  therefore,  unnecessary  that  we 
sbould  consider  these  questions. 

We  are  of  the  opinion  that  the  lower  court  properly  adjudged  that  appellee 
recover  of  the  appellants  the  logs  sued  for,  and  that  they  were  the  owners  of 
the  lands  covered  by  the  exterior  lines  of  Gyrenius  Waite  8,000  grant,  not 
excluded  therefrom  by  prior  grants  as  against  the  defendant,  except  as  to 
the  tract  of  100  acres  covered  by  the  patent  issued  to  the  appellant*  Helton, 
in  1880.  As  to  th^s  tract  of  land,  the  testimony  warrants  the  conclusion 
that  the  possession  of  appellant  Helton  has  been  notorious  and  adverse  foiN 
more  than  the  statutory  period,  and  his  plea  of  limitation  should  have  been 
upheld. 

For  reasons  indicated  the  judgment  is  reversed  in  so  far  as  it  adjudged 
plaintiff  to  be  the  owner  of  the  100  acres  covered  by  the  patent  Issued  to  the. 
appellant,  Helton,  in  1869. 
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HOWTON  V.  GILPIN,  &c. 
(Flied  September  28,  1902— Not  to  be  reported.) 

1.  Title— Adverse  pofiseBsioD— E.  died  about  fifty  years  a^o.  the  owoer  of 
one  hundred  acres  of  land.  His  wife  survived  him  and  five  childreD.  One 
of  his  SODS  died  leaving  a  child,  which  died  in  in/anoy.  The  widow  held 
possession  of  the  land  until  her  death  in  1881.  Appellant,  a  son  of  a  daugh- 
ter of  E.,  who  is  entitled  to  one-fourth  interest  in  the  land,  claims  the  whole 
by  reason  of  a  contract  made  by  £.  with  appellant's  father,  that  if  be  would 
defend  a  suit  brought  against  £.  and  defray  the  expenses  of  the  salt,  that 
he  could  have  the  land.  Held— That  as  this  contract  was  in  parol  it  is  nol 
enforcible.  nor  is  it  shown  by  the  proof  that  appellant  has  had  adverse  pea* 
session  of  the  land  long  enough  to  perfect  his  title. 

2.  Divorce— Clerical  error— The  misepelling  of  a  wife's  name  in  a  judg- 
ment of  divorce  was  a  clerical  error,  and  does  not  invalidate  the  same. 

3.  Evidence— Presumption  of  validity  of  marriage— Where  a  marriage  Is 
shown  in  fact,  the  law  raises  a  strong  presumption,  especially  after  a  lapse 
of  forty  years  in  favor  of  its  legality,  and  the  burden  is  with  the  party  ob- 
jecting to  its  validity.  This  presumption  is  not  conclusive,  liut  is  sufficieot 
to  shift  the  burden  of  proof.  An  attack  on  the  validity  of  the  marriage  of 
two  of  the  grantors,  on  the  ground  that  the  wife  had  a  former  husband  from 
whom  she  has  not  been  divorced,  will  not  prevail  after  a  marriage  of  forty 
years. 

J.  W.  Bush  and  G.  G.  Grassham  for  appellant. 

G.  W.  Watts,  W.  T.  Gooper  and  J.  G.  Hodge  for  appellees. 

Appeal  from  Livingston  Gircuit  Gourt. 

Opinion  of  the  court  by  Judge  Hobson. 

Isaac  Evans  died  the  owner  of  one  hundred  acres  of  land  in  Livingston 
county  some  fifty  years  ago.  His  wife,  Sarah  Evans,  survived  him  and  tiye 
children.  One  son,  John  Evans,  died  after  his  father,  leaving  surviving  him 
an  infant  son,  who  died  in  infancy.  The  other  four  children  left  issue. 
This  is  a  controversy  between  them  and  their  vendees  as  to  the  ownership  of 
the  land.  The  widow  lived  until  about  the  year  1881,  and  held  the  land 
until  then.  Appellant,  George  Howton,  is  the  only  surviving  child  and  heir 
at  law  of  one  of  the  daughters,  and  as  such  owns  one-fourth  of  the  land.  He 
claims,  however,  to  own  the  entire  title,  and  this  is  the  main  question  to  be 
determined  upon  the  appeal.  His  position  is  that  Bird  Jameson,  about  the 
year  1856,  brought  suit  in  the  Livingston  Circuit  Gourt  against  Sarah  Evans, 
widow  of  Isaac  Evans,  and  his  children,  and  that  it  was  agreed  between 
them  and  William  Howton.  the  appellant's  father,  that  if  he  would  defend 
the  suit  and  save  them  from  all  cost  he  might  have  the  land,  subject  to 
Sarah  Evans'  dower;  that  his  father  did  this,  defeating  the  suit,  and  that 
his  father  and  he,  claiming  under  him,  had  been  in  adverse  possession  of  the 
land,  claiming  it  as  their  own  for  something  like  twenty-five  years  before 
the  suit  was  brought,  the  widow,  Sarah  Evans,  having  surrendered  it  to 
them  about  the  year  1875. 

The  alleged  contract  b«ing  in  parol,  is  void  for  that  reason.  But  although 
the  contract  is  void,  still  if  there  was  an  adverse  possession  of  the  land  for 
the  statutory  period  by  appellant  or  his  father,  it  is  a  good  defense  to  the 
action.    On  this  question  the  chancellor  found  against  the  appellant,  and 
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In  tbe  whole  case  we  are  inclined  to  oononr  in  tbat  oonoluBion.  It  la  at 
leut  A  case  where,  on  the  whole  evidence,  the  mind  is  left  in  doubt  a'a  to  tbe 
trnfih,  and  under  the  rule  the  ohanoellor'a  oonolnsion  can  not  be  disturbed. 

Tiie  proof  leaves  no  doubt  in  our  minds  that  Mrs.  Jones  claimed  the  right 
to  control  the  land  as  long  as  she  lived,  and  that  appellant  did  not  claim  the 
land  as  his  own  for  a  number  of  years  after  her  death.  On  the  contrary, 
tiie  proof  tends  to  show  that  he  conceived  tbe  idea  that  by  paying  the  taxes 
-OD  the  land  he  would  after  a  while  acquire  title  to  it.  The  weight  of  the  evi- 
•donee  and  the  circumstances  established  by  it  strongly  sustain  the  chancel- 
lor'ii  judgment.  We,  therefore,  conclude  that  the  court  properly  held  that 
appellant  only  owned  one-fourth  of  the  land,  and  that  the  allowance  to  him 
of  ISO  on  account  of  the  taxes  paid  by  him,  with  no  charge  for  rent,  is  as 
faTorable  to  him  as  the  proof  warrants.  . 

It  is  insisted  that  Sarah  J.  Herron,  one  of  the  grantors  under  whom  ap- 
pellees claim,  was  not  legally  divorced,  and  that,  therefore,  her  deed  was 
Toid.  The  divorce  Judgment  is  produced,  and  her  name  is  there  stated  in 
tbe  caption  as  Ira  J.  Herron,  and  in  the  body  of  the  judgment  it  is  written 
Ira  Ann  Herron.  But  her  husband's  name  is  given  correctly  both  in  the 
caption  and  in  the  body  of  the  judgment  as  B.  H.  Herron,  and  as  it  appears 
tbat  she  and  her  husband  both  recognized  this  judgment  as  divorcing  them, 
it  roust  be  presumed  that  the  writing  of  her  name,  as  it  appears,  is  a  clerical 
error,  for  the  husband  is  correctly  described.  By  the  judgment  he  is 
dlToroed  from  his  wife.  Undoubtedly  his  wife  was  Sarah  J.  Herron,  and  as, 
CD  the  whole,  she  is  identified  by  tfie  judgment,  the  false  description  may  be 
rejected  as  surplusage. 

It  is  also  urged  that  Martha  Ann  Morris,  who,  together  with  Franklin 
Morris,  her  husband,  made  a  deed  to  her  interest  on  April  8,  1866,  had  at 
tbe  time  a  living  husband,  William  Trail,  from  whom  she  had  not  been 
divorced.  Neither  she  nor  any  one  claiming  under  her  has  attacked  this 
deed.  Appellant  has  no  interest  in  her  share.  The  proof  shows  that  she 
was  regularly  married  to  Morris.  After  forty  years  we  do  not  think  the 
presumption  of  regularity  should  be  deemed  overthrown  where  those  who 
bave  any  interest  in  the  matter  have  acquiesced  in  the  validity  of  the  deed, 
and  tbe  only  person  making  tbe  question  has  no  direct  interest  in  it.  When 
a  marriage  is  shown  in  fact,  the  law  raises  a  strong  presumption,  especially 
after  the  lapse  of  many  years,  in  favor  of  its  legality,  and  the  burden  is  with 
tbe  party  objecting  to  its  validity  to  prove  that  it  is  not  valid.  This  pre- 
sumption is  not  conclusive,  but  is  sufficient  to  shift  tbe  burden  of  proof. 
(Bishop  on  Marriage  and  Divorce,  last  edition,  section  956.)  In  the  Ency- 
clopedia of  Law,  volume  19,  page  1208,  2d  edition,  the  law  is  thus  stated :  "  It 
will  be  presumed  that  the  disability  of  a  prior  marriage  has  been  removed 
by  a  divorce  before  one  of  the  parties  had  contracted  a  second  marriage." 

Tbe  mme  rule  is  stat«)d  in  Bishop  on  Marriage  and  Divorce,  section  1145. 
(Also  Carroll  v.  Carroll,  20  Tex.,  781;  Blanohard  v.  Lambert,  22  Amer. 
Hep.,  246;  Coal  Run  Co.  v.  Jones,  127  111.,  879;  Boulden  v.  Mclntlre,  12 
Am.  St  Rep. ,  458,  and  cases  cited. ) 

Id  section  1148,  Mr.  Bishop  says:  "The  various  rules  of  law  which  fix  the 
time  for  presuming  a  record  at  twenty,  thirty  or  forty  years  after  it  must  have 
been  made  are  in  reason  only  partially  applicable  to  divorce  records.    They 
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depeod  simply  od  lapse  of  time  and  the  losses  wbicb  a  series  of  yean  may- 
brltiff.  But  the  law's  favorite  presumption  of  innoceDoe,  and  its  still  more- 
favorite  pressiDg,  even  of  mere  possibilities  into  tbe  support  of  marriage^ 
are  severally  forces  greater  tbau  tbe  otber;  so  that  in  legal  priDoiple  tbere 
sbould  be  no  speoiflo  waiting  for  years  to  pass  by  before  a  divorce  may  be 
presumed.  A  judicious  and  judicial  discretion,  varying  with  the  circum- 
stances, will  better  give  form  to  this  presumption^'tban  any  iron  rule  which 
it  would  be  possible  for  a  text-writer  to  suggest  in  advance." 

On  tbe  whole  case  we  see  nothing  in  tbe  record  to  the  substantial  preju- 
dice of  the  rights  of  appellant. 

Judgment  alBrmed. 


Tt)e  K^i^t>licky  IjaW  Reporter 
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[Reported  by  Wm.  Cromwell,  Esq.,  of  the  Frankfort,  Ky.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


EWING  V.  STANLEY. 
(Filed  September  28,  10O2~Xot  to  be  reported.) 

1.  Statute  of  frauds— GoDtracts—S.  made  an  assignment  for  the  benefit  of 
bis  creditors.  The  assignment  included  a  tract  of  about  500  aores  of  land. 
E.,  who  contemplated  buying  the  land,  agreed  to  let  the  wife  of  S.  have  150 
acres,  iDoluding  the  residence,  for  940  per  acre.  After  his  purchase  he  wrote 
and  signed  an  assignment  of  150  acres  of  land,  describing  same  particularly, 
and  directed  the  commissioner  to  convey  said  land  to  the  wife.  At  the 
same  time  he  received  the  check  of  the  wife  for  the  full  amount  of  the  pur- 
chase money.  The  commissioner  prepard  the  deed  which  was  signed  by  the 
judge,  but  Immediately  thereafter  attorney  for  appellant  took  possession  of 
the  papers  and  claimed  that  the  transaction  was  not  in  accordance  with 
their  agreement  because  the  wife  had  refused  to  sign  an  agreement,  leasing 
him  barn  room  sufiBcient  to  house  all  tobacco  raised  on  the  place  for  the  fol- 
lowing year.  Appellant  insists  that  the  agreement  to  sell  the  land  to  the 
wife  is  not  enforcible  under  the  statute  of  frauds.  Held— That  the  assign- 
ment describing  the  land  is  sufficient  to  take  the  case  out  of  the  statute  of 
frauds,  and  there  was  a  delivery  of  said  writing. 

2.  Consideration— Lease— Although  the  agreement  made  by  the  wife  to 
famish  barn  room  for  thirty  acres  of  tobacco  was  part  of  the  consideration 
for  the  sale  of  the  property,  it  was  not  required  by  the  statute  of  frauds  to 
be  stated  in  the  writing,  and  a  failure  to  state  same  in  the  writing  does  not 
invalidate  the  contract. 

Wilfred  Carrlco  and  Sweeney,  Ellis  &  Sweeney  for  appellant. 

J.  D.  Atchison  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

N.  0.  Stanley,  the  husband  of  appellee,  made  an  assignment  to  Z.  T. 
Hoberson  for  the  benefit  of  his  creditors.  The  assignment  Included  a  tract  of 
aboQc  500  acres  of  land,  on  which  he  and  his  wife  resided.  When  the  land 
was  to  be  sold  the  wife,  who  had  some  means  of  her  own,  desired  to  pur- 
chase the  front  150  acres  of   it,  which  included  the  Improvements,  and  mada 
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an  arraogement  with  the  appellant,  S.  R.  Ewing,  by  which  it  was  agreed 
that  he  would  bid  on  the  land,  and  if  he  purchased  it  he  would  let  her  have 
%he  part  she  wanted  at  $40  an  aore,  to  be  paid  just  as  his  bonds  were  pay- 
able. Appellant  purchased  the  land,  and  after  two  unsuccessful  efforts  to 
reduce  their  contract  to  writing,  it  was  agreed  between  them  that  she  would 
pay  her  entire  purchase  money  for  the  160  acres  cash.  Appellant's  attorney 
l)repared  an  assignment  of  his  bid  for  the  150  acres,  and  also  prepared  an 
-order  of*  court  to  be  entered,  making  her  a  deed  in  consideration  of  16,060 
paid,  the  $60  being  interest  from  the  day  of  the  sale  until  that  time.  The 
next  day  the  two  parties  met  to  close  up  the  transaction.  Appellant's  attor- 
ney was  called  away  and  the  attorney  of  the  Owensboro  Sanking  Co.,  wlio 
also  was  the  attorney  for  appellee,  agreed  with  him  to  attend  to  the  matter, 
and  if  any  hitch  came,  to  stop.  When  the  parties  got  together  appellant 
produced  the  transfer  of  his  bid  for  the  150  acres,  which  he  signed  and  de- 
livered to  the  attorney  ^  also  the  order  of  court  to  be  entered.  Appellee  then 
produced  her  check  for  $6,060,  which  was  delivered  to  appellant  and  deliv- 
ered by  him  to  Z.  T.  Boberson,  the  assignee.  The  master  oommissioner  was 
present  with  the  deed,  which  he  had  drawn  to  appellee,  and  be  and  the 
attorneys  then  went  to  the  courthouse  to  get  the  judge  tq  sign  the  deed  and 
«nter  the  order.  There  was  some  haste  in  this  to  get  to  the  court  before  he 
adjourned  for  the  day.  After  they  left  the  room  appellant  presented  to  ap- 
pellee a  written  contract  requesting  her  to  sign  it,  to  the  effect  that  she  had 
rented  to  him  for  the  next  year  so  much  of  the  barn  on  the  land  transferred 
to  her  as  might  be  necessary  to  house  all  the  tobacco  raised  on  the  remain- 
der of  the  farm.  She  did  not  understand  the  legal  effect  of  the  paper,  and 
declined  to  sign  it.  Appellant  then  hurriedly  left  the  room  and  went  to  the 
court  room,  reaching  there  just  as  the  judge  had  signed  bis  name  to  the 
deed.  He  demanded  the  papers,  saying  the  trade  was  off,  and  the  attorney, 
under  his  promise  to  appellant's  attorney,  who  was  absent,  allowed  him  to 
take  them.  Appellee,  as  soon  as  the  nature  of  the  written  contract  was  ex- 
plained to  her.  proposed  to  sign  tb^  paper  presented  by  appellant  if  be  would 
put  in  it  a  certain  number  of  acres,  it  having  been  previously  agreed  that  she 
would  furnish  him  barn  room  for  thirty  acres  of  tobacco.  Appellant  de- 
clined this  proposition,  or  to  entertain  any  proposition,  declaring  that  the 
trade  was  at  an  end.  Nothing  more  was  done  that  day.  She  renewed  her 
proposition  several  days  later,  but  with  the  same  result.  She  then  filed  this 
suit  for  the  specific  performance  of  the  contract,  and  the  court  adjudged  her 
the  relief  sought. 

There  is  practically  no  conflict  of  testimony  as  to  the  parol  agreement 
between  the  parties  as  above  stated.  It  is  insisted,  however,  that  there  was 
DO  written  memorial  of  the  contract  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.  The  written  transfer,  which  was  signed  by  appellant  and 
'delivered  to  the  attorney  at  the  time  that  appellee  delivered  to  him  the  check 
for  $6,060,  which  he  assigned  and  delivered  to  the  assignee,  Z.  T.  Roberson, 
Is  in  these  words : 
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"N.  G.  Stanley.  &c..  Assignee,  Plaintiffs, 

*T.  y     Transfer.    " 

'Hj.  M.  Stanley,  &o.,  Defendants.  J 

"For  and  In  oonslderatlon  of  $6,060,  this  day  paid  in  oasli,  the  receipt  ot 
which  is  hereby  acknowledged,  I  have  this  day  sold,  and  do  by  this  act  trans- 
fer, unto  Mrs.  Glendora  M.  Stanley  a  part  of  the  land  purchased  by  me  In 
this  action  on  the  2l6t  day  of  August,  1899,  and  I  hereby  request  the  master 
commissioner  of  this  county  to  convey  same  to  the  said  G.  M.  Stanley. 

'The  land  hereby  transferred  lies  In  Daviess  county,  near  the  town  of 
Stanley,  and  Is  bounded  and  described  as  follows :  Beginning  at  a  stone  on 
the  Eouth  margin  of  the  right  of  way  of  the  Louisville,  Henderson  &  St. 
Louis  railroad,  corner  to  the  forty-acre  tract;  thence  with  a  line  of  same 
S.  32  W.  70  3-5  poles  to  a  stake;  thence  N.  75^  W.  112  poles  to  a  stake  in  the 
<»ncer  of  the  French  Island  road ;  thence  along  the  center  of  said  road  S.  88 
W.  112  poles  to  a  stake  or  stone;  thence  S.  58  E.  158^  poles  to  a  stake  or 
fitoue  near  the  corner  of  the  Talbott  tract;  thence  N.  82  £.  229  2-5  poles  to  a 
stake  on  the  south  margin  of  the  Louisville.  Henderson  &  St.  Louis  R.  R.'b 
rIgbE  of  way;  thence  along  said  margin  N.  76^  W.  48  2-6  polos  to  the 
begiooing,  containing  150  acres. 

"Witness  my  hand  this  the  21sc  day  of  October,  1899. 

"S.  R.  EWING." 

This  paper  accurately  describes  the  land  sold.  The  language.  "I  have  this 
day  sold,  and  do  by  this  act  transfer,  unto  Mrs.  Glendora  M.  Stanley  a  part 
of  the  land  purchased  by  me  in  this  action  on  the  21st  day  of  August,  1899, 
and  I  hereby  request  the  master  commissioner  of  this  court  to  convey  same 
to  G.  M.  Stanley,*'  aptly  states  the  contract  between  the  parties  and  is  suffl* 
cient  without  the  aid  of  any  other  paper  to  take  the  case  out  of  the  statute 
of  frauds. 

That  this  paper  was  signed  by  appellant  is  undisputed,  and  it  is  equally 
dear  that  It  was  delivered  by  him.  No  particular  form  of  words  is  neoes- 
vry  to  constitute  a  delivery  of  a  deed.  The  whole  object  of  a  delivery  is  to 
indicate  an  intention  upon  the  part  of  the  grantor  to  give  effect  to  the  in- 
itrument.  When  appellant  signed  and  delivered  the  transfer  and  accepted 
and  endorsed  the  oheok  and  delivered  it  to  the  assignee  he  manifestly  Intended 
the  transfer  to  be  operative,  and  having  delivered  it  and  parted  with  control 
over  it,  he  could  not  recall  it  because  she  declined  to  sign  the  other  paper 
which  he  afterwards  presented. 

It  is  earnestly  insisted  that  the  contract  that  he  was  to  have  barn  room  for 
thirty  acres  of  tobacco  was  a  part  of  the  original  sale,  and  that  this  paper 
not  being  signed,  the  entire  contract  between  the  parties  has  not  been  re- 
duced to  writing.  It  is  manifest  from  the  evidence  that  it  was  agreed  that 
appellee  would  rent  him  free  of  charge  the  barn  room  for  thirty  acres  of 
tobacco,  and  that  this  was  a  part  of  the  consideration  of  the  transfer  of  the 
laud  to  her.  But  under  our  statute  it  is  unnecessary  that  the  conslderatioD 
of  the  contract  should  be  stated  in  writing;  it  may  be  proved  when  neoes* 
nry  or  disproved  by  parol  or  other  evidence.  (Kentucky  Statutes,  section 
470.)   The  form  of  the  contract  which  the  defendant  presented  and  asked 
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the  plaintiff  to  sign  reooffnized  ber  as  the  owner  of  the  land.  It  re«ds  air 
iollows:  "For  valine  received  of  S.  B.  Ewing  I  have  rented  to  him  for  the 
year  1900  so  muoh  of  the  harn  on  the  150  acres  transferred  to  me,  near  Stan- 
,  ley,  as  may  he  necessary  to  house  all  the  tobacco  raised  on  the  remainder  of 
the  Stanley  farm,  and  the  said  Ewing  is  to  have  the  right  of  ingress  and 
egress  to  and  from  said  barn." 

The  contract  between  appellant  and  appellee  was  that  he  would  transfer 
to  her  his  bid  for  the  150  acres  of  land,  and  that  she,  in  consideration  of  this, 
would  pay  the  assignee  $6,060,  and  let  him  have  free  of  charge  barn  room 
for  thirty  acres  of  tobacco.  When  he  signed  the  written  transfer  and  deliv- 
ered it,  and  she  delivered  the  check  for  S6,060,  and  he  accepted  it,  the  con- 
tract was  closed.  Though  the  paper  which  he  had  signed  did  not  set  out 
the  entire  consideration,  this  did  not  affect  the  validity  of  the  transaction, 
for  the  statute  does  not  require  this  part  of  the  contract  to  be  put  in  writing 
in  Older  to  make  the  transaction  valid.  A  case  not  unlike  this  was  Warren 
v.  Swett,  81  N.  H.,  332.  There  two  joint  owners  of  a  tract  of  land  agreed  to 
divide  it,  and  called  upon  a  lawyer  whom  they  requested  to  draw  the  deeds. 
The  deeds  were  drawn  and  properly  executed,  and  were  then  handed  by  the 
draftsman  to  each  of  them.  One  put  his  in  his  pocket;  the  other  laid  his  on 
the  table  by  him,  and  when  asked  about  the  bill  of  the  lawyer,  said  he  ought 
not  to  pay  half  of  the  bill.  Thereupon  the  other  one  took  the  deed  out  of 
his  pocket,  threw  it  down  on  the  table,  and  taking  up  the  other  deed  which 
he  bad  signed  immediatey  left  the  room.  It  was  held  that  the  deeds  were 
delivered. 

Judgment  affirmed. 


AKEBS  V.  AKEBS. 
(Filed  September  24,  1902— Not  to  be  reported.) 

1.  Appeals— Orounds  for  new  trial— Grounds  for  a  new  trial  which  simply 
allege  that  the  court  admitted  incompetent  evidence,  and  misinstructed  the 
Jury,  are  too  general  to  call  the  attention  of  the  lower  court  or  this  court  to 
specific  rulings  of  the  court,  and  will  not  be  considered. 

8.  New  trial— The  newly -discovered  evidence  relied  on  for  a  new  trial 
being  largely  cumulative,  it  was  not  error  to  refuse  a  new  trial. 

8.  Bills  and  notes— Beceipts— In  an  action  by  appellee  to  enforce  collection 
of  a  vendor's  lien  appellant  pleaded  payment  and  filed  several  receipts. 
Appellee  denied  the  payment  and  denied  signing  the  receipts.  A  verdict  in 
favor  of  appellant  and  refusing  appellee  credit  for  any  of  the  receipts  will 
not  be  disturbed  as  the  evidence  was  conflicting. 

W.  S.  Harkins  for  appellant. 

James  Goble  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  'White. 

In  this  action  to  recover  judgment  and  enforce  a  vendor's  lien  on  certain 
real  estate,  brought  by  appellee,  James  Akers,  the  appellant  pleaded  pay- 
ment in  several  different  sums,  amounting  in  a  total  sum  of  $1,870,  and  flled 
with  his  answer  receipts  for  suoh  payments.    Appellee  by  reply  denied  that 
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tbesesnms  had  been  paid  bim,  and  denied  that  be  bad  siloed  eitber  one  of 
the  six  receipts  exhibited .  Upon  this  issue  as  to  payments  there  was  trial 
by  jury,  and  a  verdiot  on  the  issue  in  favor  of  appellee.  Appellant  filed  his 
motion  and  reasons  for  a  new  trial,  accompanied  by  afSdavits  showing  evi- 
dence  that  had  been  discovered  after  tbe  trial. 

The  gronnds  for  new  trial  are:  Error  in  assessment  of  amount;  verdiot 
Dot  sustained  by  8u£fic!ent  evidence;  tbe  court  misinstructed  the  Jury;  the 
adroission  of  Incompetent  evidence,  and  tbe  newly -discovered  evidence 
shown  by  tbe  affidavits.  The  court  overruled  the  motion  for  new  trial,  and 
this  appeal  is  prosecuted.  The  reasons  for  new  trial,  that  the  court  admit- 
ted  iDcomptent  evidence  and  misinstructed  the  jury,  are  too  general  to  call 
tbe  lower  court  or  this  court  to  specific  rulings  of  the  court,  and  will  not  be 
considered.     (81  Ky.,  479. ) 

There  could  have  been  no  error  in  the  assessment  of  the  amount  found  by 
the  jury.  Tbe  amounts  in  dispute  wei'e  fixed  by  tbe  receipts  and  the  ad- 
mitted note.  The  only  question  was  as  to  tbe  payments.  If  tbe  jury  found 
for  appellant  on  that  issue,  he  would  have  been  entitled  to  credit  by  such 
scms.  As  the  verdict  was  for  appellee,  that  no  such  sums  were  paid,  no 
credits  were  allowed. 

Tbe  reason  that  the  verdict  is  not  sustained  by  sufficient  evidence  is  not 
supported  by  tbe  record.  Tbe  appellant  testified  to  tbe  payments  and  pro- 
duced the  receipts.  The  appellee  denied  the  naymentsand  denied  the  exeou- 
tioD  of  tbe  receipts.  Other  writing  of  appellee  was  introduced  to  show  bis 
signature,  and  tbe  originals  are  brought  here.  We  have  examined  these  re- 
cipts  and  the  other  signatures,  admittedly  by  appellee,  and  the  question  is 
not,  by  this  proof,  made  certain  either  way. 

With  this  directly  conflicting  proof  as  to  tbe  payment  and  execution  of  tbe 
receipts,  we  are  not  authorized  to  say  that  the  verdict  Is  not  supported  by 
the  evidence,  or  is  flagrantly  against  the  evidence.  The  newly-discovered 
evidence,  which  seems  to  have  been  discovered  the  day  after  the  trial,  is  very 
unsatigfaotory,  even  in  the  affidavits  filed.  It  is  cumulative  as  to  the  prob- 
ability of  tbe  payments  having  been  made,  and  the  statement  of  the  witness 
la  not  of  such  character  as  would  authorize  tbe  court  to  set  aside  the  judg- 
ment. We  are  of  opinion  there  was  no  error  in  overruling  the  motion  for  a 
Dew  trial. 

Finding  no  error  the  judgment  is  affirmed. 


TYE,  &c.  V.  TYE,  &c. 

(Filed  September  £3,  1902— Not  to  be  reported.) 

Advancements— Construction  of  statutes— T.  died  intestate,  leaving  nine 
children  by  bis  first  wife  and  five  by  his  last  wife,  and  his  last  wife  surviv- 
ing bim.  A  suit  for  settlement  of  tbe  estate  was  filed,  and  a  division  of 
land  among  tbe  heirs  was  had.  ^Seventy  acres  of  land  was  allotted  to  the 
widow  as  dow^r.  After  her  death  the  children  of  tbe  first  wife  filed  this 
suit  for  a  partition  of  the  dower  land.  Appellants  resisted  u  partition  of 
the  land  and  insisted  by  way  of  counterclaim  that  plaintiffs  should  be 
<^harged  with  advancements  of  money  and  rents  received  from  their  father. 
Appellees  admitted  receiving  the  amounts  charged,  but  insisted  that  they 
^ere  not  chargeable  with  same  as  advancements  under  section  1407,  Ken- 
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tuoky  Statutes.  Held— That  the  proof  sustains  charges  as  advanoemeDta 
against  both  apiyellants  and  appellees,  and  the  ooort  shonld  have  directed 
that  they  be  equalized  as  far  as  practicable  out  of  the  proceeds  of  the  laod. 

John  T.  Hays  for  appellants. 

Tinsley  &  Faulkner  and  B.  6.  Golden  for  appellees. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

George  Tye,  Sr.,  died  intestate  in  Knox  county,  Kentucky,  in  April.  1884^ 
the  owner  of  several  tracts  of  land,  and  a  small  personal  estate.    He  was 
twice  married.    By  his  first  wife  he  had  nine  children ;  by  his  second,  .Yir- 
ginia,  who  survived  him  about  ten  years,  he  had  five  children.    A  division 
of  his  land  among  his  children  was  had  in  a  proceeding  Instituted  in  the 
Knox  Circuit  Court  for  a  settlement  of  his  estate.    In  this  suit  seventy  acres 
of  land  was  allotted  to  his  wife  as  dower,  and  she  occupied  it  until  her 
death  in  1896.    Whereupon  the  appellees,  children  by  the  first  wife,  instituted 
the  suit  against  the  children  by  the  second  wife,  asking  a  partition  of  the 
dower  land.    The  defendants  in   their  answer  resisted  a  partition  of  the 
land,  and  asked  by  way  of  cross  petition  and  counterclaim  that  the  diver» 
gifts  from  their  father,  George  Tye,  to  his  children  of  money,  choses  in 
action,  personal  property,  rents  of  land,  should  be  charged  to  them  as  ad- 
vancements as  provided  by   section   1407  of  the  Kentucky  Statutes.    The 
plaintiffs,  by  way  of  reply  to  so  much   of  defendants'  answer  as  sought  to 
charge  them  with  advancements,  deny  liability  therefor.    Whilst  admitting 
they  had  received  some  property  from  their  father,  contend  that  it  was  not 
given  to  them  by  way  of  advancements,  and  they  also  plead  that  defendaots 
were  estopped  from  asking  such  relief  because  this  question  was  properly 
before  the  court  and  should  have  been  determined  in  the  suit   instituted  for 
a  settlement  of  the  estate  of  George  Tye,  Sr.,  immediately  after  his  death, 
and  that  it  is  now  too  late  to  go  into  that  question.    The  case  was  referred 
to  a  special  commissioner,  who  made  an  elaborate  report  to  the  court  of  the 
alleged  advancements  received  by  the  children,  after  taking  a  large  amouDt 
of  evidence  by  way  of  depositions,  which  accompany  his  report.     Numerous 
exceptions  were  filed  thereto  by  both  appellants  and  appellees.    Those  filed 
by  appellants  were  overruled,  and  those  by  appellees  sustained,  and  a  Judg- 
ment entered  directing  a  sale  of  the  seventy  acres  of  land  and  a  division  of 
the  proceeds  equally  among  all  the  heirs  at  law. 

The  evidence  taken  before  the  special  commissioner  clearly  shows  that  the 
children  of  George  Tye  received  from  their  father  t|)e  various  items  reported 
by  tlie  commissioner  as  advancements.  Indeed  they  do  not  controvert  the 
receipt  of  the  property,  but  only  that  it  was  given  as  an  advancement.  Sec- 
tion 1407  of  the  Kentucky  Statutes  is  as  follows:  *'Any  real  or  persoosl 
Iiroperty  or  money,  given  or  devised  by  a  parent  or  grandparent  to  descend- 
ants, shall  be  charged  to  the  .descendant  or  those  claiming  through  him  In 
the  division  and  distribution  of  the  undevised  estate  of  the  parent  or  grand, 
parent;  and  such  party  shall  receive  nothing  further  therefrom  until  the 
other  descendants  are  made  proportionately  equal  with  him,  according  ta 
bis  descendible  and  distributable  share  of  the  whole  estate,  real  and  per- 
•ooal,  devised  and  undevised.     The  advancement  shall  be  estimated  accord' 
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ing  to  the  value  of  the  property  when  given.  The  maiDtaiblng  or  eduoatlng* 
or  giving  of  money  to  a  child  or  grandchild,  without  any  view  to  a  portion 
or  settlement  in  life,  ehall  not  he  deemed  an  advancement." 

We  think  that  under  this  provision  of  the  statute  that  the  special  oommis- 
sioner  properly  charged  both  appellants  and  appellees  with  the  various  sums 
received  by  them  as  advancements,  and  that  the  trial  court  erred  in  not  over- 
mling  the  exceptions  filed  thereto,  and  the  various  children  and  devisees 
sboDld  be  equalized  as  far  as  practicable  out  of  the  proceeds  arising  from  the 
sale  of  the  dower  land.  But  we  are  of  the  opinion  that  they  are  estopped 
from  asserting  any  claim  to  property  distributed  among  the  heirs  at  law 
Qoder  the  judgment  rendered  in  the  suit  instituted  for  a  settlement  of  the 
estate  of  Geo.  Tye,  Sr.,  shortly  after  his  death. 

For  reasons  indicated  the  judgment  is  reversed  and  cauKe  remanded  for 
proceedings  consistent  with  this  opinion. 


LOCKNANE.  &c.  v.  HOSKINS,  &c. 

(Filed  September  98,  1902— Not  to  be  reported.) 

Attacbments— Refusal  of  infant  to  accept  conveyance  of  land— In  1876  the 
father  of  G.  being  in  debt,  conveyed  for  "love  and  affection"  two  tracts  of 
land,  reserving  to  himself  and  wife  a  life  estate  therein.  Several  years 
thereafter  attachments  were  issued  and  levied  on  the  land  to  secure  debts 
agalDst  G.  G.  claims  that  he  never  accepted  said  conveyance  and,  therefore, 
said  lands  can  not  be  subjected  to  pay  his  debts.  Held— TJiat  while  the 
law  will  imply  an  aoceptance  by  an  infant  of  a  deed  beneficial  to  him,  he 
tuay  reject  the  grant  upon  his  arrival  at  age.  The  grantee  must  elect, 
though,  within  a  reasonable  time  after  becoming  twenty -one  years  of  age^ 
and  after  having  had  knowledge  of  the  conveyance,  or  he  will  be  held  to 
have  accepted  the  deed.  In  this  case  G.  acquiesced  for  three  or  four  year8» 
with  knowlwdge,  which  was  equivalent  to  an  acceptance.  Especially  is  this 
tree  after  the  rights  of  creditors  have  intervened. 

Beckner  &  Jouett  for  appellants. 

Atkinson  &  Spencer  for  appellees. 

Appeal  from  Powell  Giicuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

In  two  cases,  of  Hoskins  v.  Locknane,  and  Mastln  v.  Looknane,  consolida- 
ted, the  resx)ective  plaintiffs  who  had  simple  debts  against  G.  W.  Locknane, 
sued  to  recover  thereon,  and  procured  attachments  to  be  issued  and  levied 
OD  the  interest  of  6.  W.  Locknane  In  two  tracts  of  land.  The  circuit  court 
sustained  the  attachments,  and  adjudged  the  land  sold  as  the  property  of  G. 
W.  Locknane.  The  sole  question  here  for  determination  is  the  title  of  Q. 
W.  Looknane  to  this  land. 

In  1876  J.  W.  Locknane,  the  father  of  G.  "W.,  being  in  debt,  conveyed  for 
"love  and  affection,"  two  tracts  of  land,  that  In  controversy,  to  his  son, 
then  aged  seventeen  years,  the  grantor  reserving  to  himself  and  wife  a  life 
estate  therein.  J.  W.  Locknane  put  the  deed  to  record.  It  was  never  de- 
llTered  otherwise.  It  is  not  shown  that  the  debts  sued  on  were  either  con- 
traoted  on   the  faith  of  the  said   title.    When  apprised  of  the  fact  that  the 
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deed  had  been  made  to  him,  and  being  pot  to  it  to  elect  whether  he  would 
accept  it,  the  son  now  repudiates  the  transaction. 

In  Owlngs  V.  Tucker,  90  Ky.,  299,  it  was  held  that  although  "equity  ^ill 
Imply  an  acceptance  of  a  grant  made  to  an  infant,  if  beneficial  to  bSio,  but 
he  may  reject  the  grant  upon  his  arrival  at  age  if  he  has  not  done  some  act 
which  will  estop  him." 

The  grantee  must  elect,  though  within  a  reasonable  time  after  becoming 
twenty-one  years  of  age,  and  after  having  had  knowledge  of  the  conveyanc«?, 
or  he  will  be  held  to  have  accepted  the  deed.  Acquiescence  for  three  or  four 
years,  with  knowledge,  in  our  opinion,  is  equivalent  to  an  acceptance.  Es- 
pecially is  this  true  after  the  right  of  his  creditors  have  intervened. 

The  judgment  is  affirmed. 


DAY  &  CONGLETON  LUMBER  CO.  v.  MACK.  STRADLER  &  CO. 
(Filed  September  34,  1902— Not  to  be  reported.) 

1.  Mortgages  on  personal  property— Constructive  notice— Appellants  claim 
a  saw  mill  by  purchase  under  a  mortgage  which  was  recorded  in  Powell 
county  when  the  mortgagor  resided  in  Wolfe  county.  Appellees  claim  the 
mill  by  purchase  under  a  mortgage  which  was  recorded  in  Wolfe  county,  thp 
county  of  the  mortgagor's  residence.  In  a  contest  as  to  the  priority  of  these 
claims.  Held— That  appellees,  as  claimants  under  the  mortgage  executed  Id 
Wolfe  county,  have  the  better  right.  In  the  eye  of  the  law,  the  situs  of  per- 
sonal property  is  the  domicile  of  its  owner.  It  has,  therefore,  been  uni- 
formly held  in  this  State  that  the  recording  of  a  mortgage  of  personal 
prope'rty,  to  be  valid  as  constructive  notice,  must  be  in  the  county  of  the 
owner's  residence,  if  he  have  a  place  of  residence  in  this  State. 

2.  Judgments— Practice— A  judgment  enforcing  a  mortgage  on  personal 
property  is  not  void  beoaus^^  the  petition  fails  to  describe  the  propeity.  as 
there  is  no  provision  of  the  Code  requiring  a  description  of  personal  prop- 
erty in  the  petition  as  required  in  case  of  land  sought  to  be  sold.  A  descrip- 
tion of  personal  property  subjected  to  sale  by  a  decree  of  court,  when  found 
In  the  judgment,  is  sufficient.  Under  section  120,  Civil  Code  of  Practice, 
the  mortgage  being  the  foundation  of  the  action  was  filed  with  the  petition 
and  became  a  part  of  the  record. 

3.  Practice — Indorsement  of  clerk  on  papers  filed— Section  669,  Civil  Code 
of  Practice,  requires  that  the  clerk  shall  endorse  on  every  paper  filed  In  an 
action  the  day  of  filing  it.  But  a  paper  is  filed  by  lodging  it  with  the  clerk. 
His  endorsement  is  evidential  only  of  the  fact  and  time  of  filing. 

4.  Res  judicata— Where  the  vendors  of  appellants  litigated  the  validity  of 
a  judgment  with  appellee,  and  it  was  decided  in  favor  of  appellee,  appellants 
are  bound  by  it. 

A.  F.  Byrd  for  appellants. 

Z.  T.  Hurst  for  appellees. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  a  contest  between  equities.  G.  T.  Center,  who  resided  in  Wolf© 
county,  this  State,  owned  a  saw  mill.  Ho  mortgaged  it  iu  1893  to  Harry 
Hawes.    The  mill  was  portable,  and  was  then    situated   in  Powell  countv 
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The  mortgage  "was  recorded  In  Powell  oouDty  only.  Afterwards  Center 
sold  the  mill  to  Godsey,  also  a  resident  of  Wolfe  county.  Godsey  was  told 
of  the  fact  of  the  Hawes  mortgage,  which  Center  agreed  to  have  released  in 
time.  To  secure  Center  in  the  payment  of  two  $700  notes,  evidencing  part 
of  the  purchase  money,  Godsey  mortgaged  the  mill  to  Center.  This  mort- 
gage was  recorded  in  Wolfe  county.  Center  assigned  these  two  notes  to  ap- 
pellees for  value. 

Godsey  resold  the  mill  to  Center,  the  latter  apprising  Godsey  of  the  trans- 
fer of  the  notes  to  appellees,  and  agreeing  to  take  them  up.  But  he  failed 
to  do  it.  Hawes  brought  suit  to  enforce  his  mortgage.  He  did' not  make 
Mack,  Stradler  &  Co.  parties,  nor  Godsey  A  sale  was  decreed  and  bad  to 
satisfy  Hawes'  debt.  •  Kelly  Fulks,  a  half  brother  of  Center,  bought  the  mill 
at  this  sale,  but  Center  paid  for  it,  continued  to  exercise  acts  of  ownership 
over  it,  and  from  the  evidence  we  conclude,  as  the  circuit  court  did,  that 
Center  was  the  real  purchaser. 

Mack,  Stradler  &  Co.  then  brought  suit  to  enforce  the  mortgage  securing 
the  two  1700  notes  of  Godsey  assigned  to  them  by  Center.  Godsey  and  Center 
were  the  only  parties  defendant  The  petition  did  not  describe  the  property 
mortgaged,  a  blank  having  been  left  evidently  to  be  filled  in  later.  But  the 
oriffiDal  mortgage  was  filed  in  the  record  (though  not  marked  so),  and  ^vas 
used  in  the  preparation  of  the  judgment.  The  court  decreed  a  sale  of  the 
mill  to  satisfy  the  SI, 400  evidenced  by  the  Godsey  notes.  An  amended  peti- 
tion filed  set  up  that  Center  had  repurchased  the  mill  from  Godsey.  Center 
failed  to  answer. 

This  judgment  has  never  been  executed,  though  rendered  in  September,' 
1895.  Center  and  Fulks  brought  a  suit  to  enjoin  the  execution  of  the  judg-- 
ment  of  sale,  on  the  ground  that  the  judgment  was  void  because  of  a  failure 
to  describe  the  property  in  the  petition,  or  in  an  exhibit  marked  "filed;" 
also  to  vacate  so  much  of  the  judgment  as  was  a  personal  judgment  for  the 
xnoney  against  Center.  A  temporary  injunction  was  granted,  but  was  dis- 
solved on  final  hearing,  the  court  adjudging  that  the  judgment  of  sale 
should  be  enforced,  deciding  against  Center  and  Fulks  on  that  point,  but 
vacating  the  personal  judgment  against  Center.  With  the  latter  action  we 
have  not  to  do  in  this  case. 

Center  (or  Fulks)  subsequently  sold  the  property,  and  through  suKse- 
quent  sales  it  has  been  bought  by  appellants.  Appellees  being  relieved  of 
the  injunction  just  mentioned,  took  steps  to  execute  their  judgment  of  sale. 
Appellants  then  brought  this  suit  to  enjoin  the  sale,  claiming  that  they  are 
innocent  purchasers  under  the  Hawes  mortgage  foreclosure,  and  that  the 
Godsey  mortgage,  under  which  appellees  are  proceeding,  is  junior  to  appel- 
lant's claim;  and,  besides,  that  the  judgment  of  sale  in  favor  of  appellees  is 
void  for  the  same  reasons  urged  by  Center  and  Fulks  in  their  suit.  A 
temporary  injunction  was  granted  to  appellants  and  the  sale  was  stayed. 
On  final  hearing  the  circuit  court  dismissed  appellants'  petition,  dissolving 
their  injunction.  The  first  question  to  be  decided  is,  as  between  these  liti- 
gants, which  of  the  mortgages  is  superior? 

Section  496,  Kentucky  Statutes,  Is:  **Xo  deed,  or  deed  of  trust,  or  mort- 
gage conveying  legal  or  equitable  title  to  real  or  personal  estate,  shall  be 
^alid  against  a   purchaser   for  a   valuable   consideration,    without    notice 
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thereof,  or  afcalDBt  creditors,   until   snoh   deed   shall  be  acknowledged    or 
proved  according  to  law,  and  lodged  for  record." 

Both  of  these  mortgages  were  acknowledged  by  the  owners  of  the  property 
at  the  time,  and  were  recorded.  But  only  one,  the  Oodsey  mortgage,  was 
recorded  in  Wolfe  connty,  the  connty  of  Godsey's  residence,  and  the  oonnty 
of  Center's  residence  when  he  executed  the  mortgage  to  Hawes. 

Section  495  of  the  statute  provides  that  all  deeds  and  mortgages,  to  be 
effectual  against  purchasers  or  creditors,  shall  be  recorded  in  the  clerk's 
olSoe  of  the  court  of  the  county  where  the  property,  or  the  greater  part 
thereof,  shall  be. 

In  the  eye  of  the  law  the  situs  of  personal  property  is  the  domicile  of  its 
owner.  It  has,  therefore,  been  uniformly  held  in  this  State  that  the  record- 
ing of  a  mortgage  of  personal  property,  to  be  valid  as  constructive  notioe« 
must  be  in  the  county  of  the  owner's  residence,  if  he  have  a  place  of  resi- 
dence in  this  State.  (Vaughn  v.  Bell,  9  B.  Mon.,  447;  Singleton  v.  Young's 
Ex'or,  8  Dana,  659;  Coppage'v.  Johnson,  21  Ky.  Law  Rep.,  1857.) 

It  is  not  shown  that  either  appellants  or  appellees  had  actual  notice  of  the 
mortgage  under  which  the  other  is  claiming.  It  follows,  therefore,  that 
appellees'  mortgage  is  superior  to  the  title  acquired  under  the  Hawes  mort- 
gage by  appellants,  although  the  latter  is  the  elder.  The  next  question  l8» 
is  appellees'  judgment  of  sale  void  because  of  a  failure  of  the  petition  to 
describe  the  property,  or  because  of  the  failure  of  the  clerk  to  endorse  the 
exhibit,  the  original  mortgage,  as  "filed?" 

There  is  no  Code  provision  requiring  the  petition  to  enforce  a  lien  upon 
personal  property  to  contain  a  description  of  the  property,  although  it  is 
undoubtedly  better  practice  to  do  so,  and  a  petition  so  deficient  might  be 
demurrable. 

Section  125  of  the  Civil  Code  does  require  that  "a  petition  for  the  recovery 
of  land,  or  for  its  subjection  to  a  demand  of  the  plaintiff,  must  describe  it 
so  that  it  may  be  identified."  Yet  under  this  section  it  has  been  held  that 
a  description  contained  in  an  exhibit  filed  with  the  petition  (although  there 
is  no  description  in  the  petition)  is  a  sufficient  compliance  with  the  section. 
(DeHaven  v.  DeHaven,  20  Ky.  Law  Rep.,  625.) 

In  Posey  v.  Green,  78  Ky.,  155,  it  was  held  tbat  a  description  of  land  de- 
creed to  be  sold,  by  referring  to  a  commissioner's  report  in  the  case,  would 
be  valid.  But  we  can  perceive  no  reason  for  requiring,  as  a  jurisdictional 
fact,  that  personal  property  sought  to  be  subjected  in  a  suit  should  be  de- 
scribed in  the  petition.  The  contrary  is  true  as  to  land.  The  reason  for  the 
distiDction  is  obvious.  But  even  if  such  a  description  were  required  the 
failure  to  do  so  would  not  render  the  judgment  void,  and  subject  to  collat- 
eral attack.  (Buckner,  &c.  v.  Samuels,  6  Ky.  Law  Rep.,  668.)  We  con- 
clude that  a  description  of  personal  property  subjected  to  sale  by  a  decree  of 
court,  when  found  in  the  judgment,  the  court  having  obtained  jurisdiction 
of  the  person  of  the  owner,  is  sufficient.  The  property  adjudged  to  be  sold 
in  this  case  is  the  identical  property  mortgaged  by  Godsey  to  Center.  That 
fact  is  not  disputed.  The  mortgage  found  in  the  record  is  the  genuine 
document.  Nor  is  that  fact  questioned.  Under  the  Code  (section  ISO)  the 
mortgage  being  the  foundation  of  the  suit,  was  required  to  be  filed  with  the 
petition,  and  when  done  becomes  a  part  of  the  record.  (Gilbert  v.  Bam- 
berger, 19  Ky.  Law  Rep.,  1836.) 
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Section  669  of  the  CIyII  Code  requires  that  ''the  olerk  shall  endorse  upon 
every  paper  filed  in  an  aotion  the  day  of  filing  it."  A  paper  is  filed  by 
lodging  it  with  the  olerk  of  the  oonrt,  where  it  is  permissible  to  be  done. 
His  endorsement  is  evidential  only  of  the  fact  and  time  of  filing.  (Hanover 
Firs  Ins.  Co.  v.  Shrader,  Tex.,  88  S.  W.,  112;  Thompson  v.  Foster,  6  Ark., 
208:  Hook  v.  Fenner,  18  Colo.,  888;  Franklin  County  v.  State,  34  Fla.,  55; 
Reed  V.  Curry,  36  111..  586;  Building,  Ac,  Co.  t.  Buber,  43  Mo.  App.,  483.> 

The  act  of  1809  required  the  olerk  to  endorse  on  every  pleading  the  time 
when  filed,  and  to  enter  upon  the  order  book  that  such  pleading  is  filed.  In 
Miller,''&o.  v.  Foley,  4  Bibb. ,  800,  it  was  held  that  a  failure  of  the  clerk  to 
make  suoh  an  endorsement  and  order  as  to  the  filing  of  the  defendant's  plea 
would  not  eyen  be  a  reversible  error,  when  the  court  had  treated  It  as  filed. 
This  was  followed  in  Carter  v.  Stennet,  &o.,  10  B.  Mon.,  368,  and  in  Bowler 
V.  Lane,  8  Met.,  311.  In  this  case  the  oourt  treated  the  mortgage  as  filed, 
and  used  it  as  an  exhibit,  and  the  clerk  copies  it  into  the  record  as  a  part  of 
il  We  conclude  that  this  paper  was  filed,  and  was  a  part  of  that  record. 
There  is  another  reason  why  appellant's  title  is  defective.  They  claim 
through  a  purchase  from  Fulks  and  Center.  Fulks  and  Center  had  litigated 
this  identical  question  of  void  judgment  with  appellee,  and  the  matter  was 
adjudged  against  them.    Their  Tendees  are  bound  by  that  decision. 

The  judgment  is  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  CRADY. 

■    (Filed  September  34,  1902— Not  to  be  reported. ) 

Railroads— Negligence— Instructions— Appellee,  while  riding  on  a  freight 
train  accpmpanyini;  a  car  of  liva  stock,'  was  injured  by  the  sudden  slam- 
ming of  the  door  of  the  caboose  and  his  thumb  mashed  off.  An  aotion  to  re- 
cover damages  for  said  injury  resulted  in  a  verdict  and  judgment  for  $350. 
from  which  this  appeal  is  prosecuted.  Held— That  the  court  properly 
toRtructed  the  jury  that  In  riding  on  a  freight  train  appellee  assumed  the 
ordinary  dangers  and  discomforts  of  that  mode  of  travel,  and  that  to  entitle 
him  to  recover,  the  sudden  stopping  and  jerking  must  faaye  been  more  than 
the  usual  jerks  and  jars  of  such  trains;  must  have  been  extraordinary.  As 
the  evidence  relating  to  the  care  exercised  by  appellee,  also  as  to  the  violence 
of  the  shock  which  caused  the  injury,  were  peculiarly  within  the  province  of 
the  jury,  their  finding  will  not  be  disturbed,  on  account  of  failure  of  testi- 
mony, as  the  verdict  is  not  flagrantly  against  the  evidence. 

J.  M.  Dickinson,  W.  H.  Marriott,  Twyman.  &  Handley  and  Pirtle  &  Tra- 
bue  for  appellant. 

McCandless  &  James  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  appellee,  Crady,  while  riding  on  a  freight  train,  accompanying  a  car 
of  live  stock,  was  injured  by  the  sudden  slamming  of  the  door  of  the  caboose, 
and  bis  thumb  mashed  off.  For  this  injury  this  action  is  brought  to  re- 
cover damages.  The  cause  of  action  is  stated  to  be  the  negligence  of  the 
agents  and  employes  in  suddenly,  violently  and  unnecessarily   stopping  iht> 
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train  with  a  jerk  and  jar  so  as  to  cause  the  door  to  shut  wUh  great  force 
and  violence,  whereby  appellee's  thumb  was  caught  and  injured.  It  la  al- 
leged that  at  the  time  of  this  Injury  appellee  was  in  the  act  of  openlns  the 
<door,  intending  to  go  out  and  see  about  his  stock  in  the  oar,  which  he  at- 
tended, and  that  in  so  doing  he  was  in  the  exercise  of  due  care.  The  answer 
a.irnitted  that  appellee  was  a  passenger;  denied  negligence  on  the  part  of  its 
employes,  and  pleaded  contributory  negligence.  By  reply  contributory 
negligence  was  denied.  A  trial  resulted  in  a  verdict  and  judgment  for  f850, 
and  after  appellant's  motion  for  new  trial  had  been  overruled  it  prosecutes 
this  appeal. 

The  principal  question  argued  by  counsel  in  his  brief  is  that  the  evidence 
is  not  sufficient  to  sustain  the  verdict  and  judgment.  He  argues  that  be- 
cause of  a  lack  of  evidence  to  sustain  appellee's  cause  of  action  the  trial 
oourt  should  have  given  a  peremptory  Instruction  to  find  for  defendant,  and 
falling  in  that,  the  court  should  have  set  the  verdict  aside.  It  Is  next  In- 
sisted that  the  evidence  shows  that  appellee  was  guilty  of  such  negligence 
contributing  to  his  injury  as  precluded  a  recovery^ 

lu  our  opinion  the  evidence  of  appellee,  if  true,  is  sufficient  to  authorize 
a  verdict  in  his  favor  He  was  a  passenger  on  the  freight  train,  and  it  was 
his  duty,  and  so  known  to  the  apfiellant,  to  look  after  the  condition  of  the 
car  of  live  stock.  To  attend  to  this  duty  it  was  necessary  to  go  out  of  the 
caboose  and  make  an  Inspection  of  the  stock  in  the  oar.  According  to  ap- 
pellee, when  the  train  stopped  at  West  Point,  he  put  his  hand  on  the  door 
knob  to  open  it,  and  when  he  had  done  so  the  sudden  and  unusual  jerk 
cnnie  and  shut  the  door,  and  mashed  his  thumb.  If  this  be  true  (a  question 
for  Che  jury  to  determine),  appellee  was  in  the  exercise  of  care,  and  bis  In- 
jury was  caused  by  some  act  of  negligence  on  the  part  of  the  appellant's 
j-ervants.  The  court  instructed  the  jury  »that  in  riding  on  a  freight  train 
appellee  assumed  the  ordinary  dangers  and  discomforts  of  that  mode  of 
travel,  and  that  to  entitle  him  to  recover  the  sudden  stopping  and  jerking 
must  have  been  more  than  the  usual  jerks  and  jars  of  such  trains;  must 
have  been  extraordinary. 

While  this  testimony  of  appellee  is  contradicted  by  appellant's  witnesses, 
it  was  not  the  province  of  the  court  to  pass  on  the  conflict  in  the  evidence, 
hut  to  submit  that  to  the  jury.  It  has  been  repeatedly  held  that  if  there  is 
evidence  tending  to  show  a  right  of  recovery,  the  case  must  go  to  the  jury, 
and  a  peremptory  instruction  should  be  refused.  (19  Ky.  Law  Rep.,  22;  20 
Ky.  Law  Kep.,  1478,  and  cases  cited.) 

We  do  not  feel  authorized  to  say  that  the  verdict  is  flagrantly  against  the 
evidence,  and  unless  that  be  the  case,  we  will  not  reverse  a  judgment  on  ac- 
ountof  failure  of  testimony.  The  instructions  given  fairly  presented  the 
law  of  this  case.  There  appears  no  error  in  the  record  prejudicial  to  the 
substantial  rights  of  the  appellant. 

The  judgment  is  affirmed,  with  damages. 


THOMPSON  V.  THOMPSON.  64S 

O'BRYAN,  CLERK  v.  CITY  OF  OWENSBORO,  &o. 
(Filed  September  19,  1903— Not  to  be  reported. ) 
Cbapeze  Wathes  for  O'BryaD,  clerk. 
Wilfred  Carrlco  aod  W.  S.  Morrison  for  Lancaster,  &c. 
G.  W  Jolly  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
The  court  delivered  the  following  response  to  petition  for  rebeariuR : 

The  petition  for  rehearing  urges  that  the  current  expenses  of  the  cliv  for 
the  current  year  must  be  included  in  the,  city's  Existing  indebtedness,  which 
section  158  of  the  Constitution  forbids  to  be  increased  beyond  a  stated 
maximum  percentage  of  the  taxable  property  in  such  city.  None  of  the  cases 
cited  80  bold.  If  this  should  be  held  to  be  the  proper  construction  of  the 
Constitution,  it  would  follow  necessarily  that  if  the  city  had  reached  the 
maximum  indebtednass  permitted  by  section  168,  it  could  not  Incur  indebt- 
edness for  current  expenses,  though  not  beyond  the  income  and  revenue  pro- 
vided for  the  current  year.  This  could  not  have  been  the  intent  of  the 
provision. 

Petition  overruled.  ' 


THOMPSON  V.  THOMPSON. 

(Filed  September  84,  1902— Not  to  be  reported.) 

Appeals— Supersedeas— In  an  action  in  the  lower  court  appellee  was  ad- 
judged to  be  entitled  to  the  possession  of  a  mare.  Appellant  prosecuti  d  an 
appeal  which  was  dismissed  because  not  prosecuted  in  time.  Subsequent 
to  this  appellee  obtained  possession  of  the  mare  by  an  order  of  delivery. 
Appellant  afterwards  sued  out  an  appeal  in  the  clerk's  office  of  the  Cuurt 
of  Appeals  and  a  new  supersedeas  issued.  This  motion  was  for  a  rule  to 
restore  the  possession  of  the  mare.  The  effect  of  the  supersedeas  is  to  pre- 
serve the  status  in  quo  pending  the  appeal.  It  can  not  retroact.  The  mo- 
tion was  denied. 

E.  L.  England  for  appellant. 

C.  S.  Hill  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Judge  DuKelle  delivered  the  following  opinion  on   motion  for  rule: 

Upon  an  award  by  arbitrators  a  judgment  was  entered  in  the  circuit  court 
by  which  appellee,  Agnes  Thompson,  was  adjudged  entitled  to  the  possession 
of  a  bay  mare  named  Maud.  An  appeal  was  taken  in  the  lower  court  and 
■upersedeas  issued,  but  the  appeal  was  dismissed  because  not  perfected  In 
due  time.  A  second  appeal  was  sued  out  in  the  clerk's  office  of  this  court 
and  a  new  supersedeas  issued,  but  before  this  was  done  an  order  of  delivery 
was  executed  and  appellee  obtained  possession  of  the  mare.  Appellant  now 
asks  for  a  rule  to  restore  the  possession.  The  effect  of  the  supersedeas  is  to 
preserve  the  status  in  quo  pending  the  appeal.  It  can  not  retroact.  The 
condition  of  affairs  which  is  preserved  Is  the  condition  at  the  time  the  su- 
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persedeas  Issued.    It  can  oot  undo  "what  has  been  already  done  DDder  the 
judgmeDt.    (2  Gyc,  908,  and  oases  there  oited.) 
The  motioi)  is  overruled. 


AFRICAN  BAPTIST  CHURCH  OF  LEBANON,  &o.  v.  WHITE,  &c. 

(Filed  September  24,  1902— Not  to  be  reported. ) 

Religious  organizations— Election  of  trustees— Burden  of  proof— In  this 
action  appellants  admit  that  appellees  were  adjudged  to  be  duly  elected 
trustees  of  a  colored  church.  They  claim  that  they  have  since  said  judgment 
was  rendered  been  duly  elected  trustees  of  said  church,  and,  therefore,  fn- 
ticled  to  the  control  of  the  property.  The  burden  of  proving  that  appellants 
had  been  elected  devolved  on  appellants,  and  the  ^roof  failed  to  sustain  their 
contention. 

S.  A.  Russell  for  appellants. 

John  McChord  and  H.  S.  McElroy  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  action  is  brought  by  appellants,  Ray,  Gates  and  Morgan,  claSming 
to  be  trustees  of  the  African  Baptist  Church  of  Lebanon,  against  the  appel- 
lees, seeking  an  injunction  to  prevent  an  interference  with  plaintifi  In  the 
control  and  management  of  the  church  property.  The  answer  denied  that 
Ray.  Gates  and  Morgan  were  the  trustees,  or  were  members  of  the  church, 
but  alleged  that  the  trustees  of  said  church  were  Frank  White,  John  Hughes, 
Joe  Johnson,  George  Griives  and  Pompey  Elder,  and  that  in  an  action  in 
the  Marion  Circuit  Court  between  these  same  parties  it  was  adjudged  at  the 
January  term,  1901,  that  these  parties  were  the  legal  trustees,  and  denied 
that  since  that  judgment  was  rendered  there  had  been  an  election  of  church 
officers  and  trustees  to  fill  their  places.  On  this  single  issue  as  to  which  set 
were  the  duly  elected  trustees  of  the  church  much  proof  was  taken,  the 
judgment  of  January,  1901,  being  admitted.  It  was  claimed  by  appellants 
that  they  had  been  elected  after  the  judgment  was  rendered. 

On  trial  on  the  proof  the  court  below  dismissed  the  petition,  and  hence 
this  appeal.  It  being  admitted  that  the  Marion  Circuit  Court  adjudged  in 
January,  1901,  that  appellees  were  the  trustees  of  the  church  and  as  such  were 
entitled  to  have  control  of  the  property,  the  burden  was  on  appellants  to 
show  that  at  an  election  regularly  called  and  held  according  to  the  rules  of 
the  church  they  had  been  elected  to  succeed  the  appellees.  In  our  opinion  this 
they  fail  to  do.  By  virtue  of  that  judgment  the  appellees  are  trustees  of 
that  church  until  their  successors  are  regularly  and  duly  selected  by  the 
church  according  to  its  rules. 

There  appears  no  error  in  the  judgment  and  the  same  is  aflQrmed. 
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RANKIN,  &o.  V.  ANDERSON. 
(Filed  September  24,  1903— Not  to  be  reported.) 

1.  Contracts— Statute  of  limitation— In  this  aotion  for  services  reodered 
appellees  allege  that  appellant  wob  indebted  to  her  foi-  the  sums  claimed, 
which  were  due  from  the  time  she  might  demand  same,  and  that  he  had  re- 
peatedly promised  to  pay  same,  and  that  she  had  not  demanded  the  payment 
of  any  of  the  sums  due  oi?vlng  her  until  within  five  years  before  the  filing  of 
the  suit.  Appellant  claims  that  the  action  being  founded  on  a  new  promise 
after  the  debt  was  barred,  and  that  the  acknowledgment  by  the  debtor  must 
be  80  positive  and  unqualified  as  to  unquestionably  raise  an  implied  promise 
if  It  does  not  contain  an  express  promise  to  pay  a  certain  sum.  Held— That 
the  suit  is  not  brought  on  a  new  promise,  but  upon  the  original  debt  which 
was  not  due  until  demand  made. 

8.  Verdict— The  case  having  been  twice  tried  by  a  jury,  which  found  for 
appellee  on  both  trials,  and  the  proof  being  conflicting,  the  verdict  will  not 
be  disturbed. 

Montgomery  Merritt  for  appellants. 

John  F.  Locket t  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

In  this  suit  to  recover  for  personal  services  extending  over  a  period  of 
more  than  five  years  it  was  alleged  in  the  petition  that  defendant  Rankin 
^'repeatedly  promised  that  he  would  pay  her  ( plaintiff )  what  he  owed  her, 
as  claimed  in  the  petition,  as  amended  with  interest  on  same  from  the  end 
of  each  month,  when  same  was  due,  at  such  time  as  she  might  demand  it, 
and  that  at  no  time  during  said  services  did  as  much  as  five  years  elapse 
between  the  making  of  such  promises,  and  that  within  the  last  five  years 
next  before  the  filing  of  this  amendment  he  so  promised  to  pay  her. " 

By  a  second  amendment  it  was  alleged  that  the  defendant  '*at  the  time 
he  made  the  promises  to  pay  her  for  her  services,  as  stated  in  the  original 
and  amended  petition,  agreed  to  pay  her  for  her  services  what  was  then 
owing  her  by  him  at  the  time  said  promises  were  made,  with  interest  on 
same  at  the  end  of  each  month's  service." 

It  was  further  alleged  that  she  had  not  demanded  the  payment  of  any  of 
the  sum  so  owing  her  until  within  five  years  before  the  filing  of  this  suit. 
Taking  these  allegations  as  true  for  the  purpose  of  testing  the  sufiSciency  of 
(he  petition,  it  follows  that  plaintiff's  cause  of  aotion  did  not  accrue  until 
ahe  had  demanded  the  payment  of  her  wages,  and  that  nut  having  demanded 
them  until  within  five  years  before  the  bringing  of  the  suit,  the  statutory 
bar  bad  not  been  completed.  We  consequently  construe  the  action  to  be  not 
npon  the  new  promise  to  pay  a  debt  already  barred  by  limitation,  but  upon 
the  original  undertaking  which  had  never  been  barred.  In  our  judgment 
there  is  a  misconception  by  counsel  for  appellant  as  to  the  nature  of  this 
action.  They  assume  that  it  is  an  aotion  upon  a  new  promise  to  pay  a 
^ebt  that  has  been  barred,  and  that  the  acknowledgment  by  the  debtor  must 
be  80  positive  and  unqualified  as  to  unquestionably  raise  an  implied  promise, 
if  it  does  not  contain  an  express  promise,  to  pay  a  sum  certain.  Promises 
&iade  before  a  debt  is  barred,  or  acknowledgments  made,  serve  to  suspend 
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the  ruDDlDff  of  the  statute,  to  prolong  the  statutory  liinltatloD  by  out- 
tiog  off  the  auteoedeut  time.  Therefore,  If  as  muoh  as  five  years  had  Dot 
elapsed  between  any  renewal  of  promise  or  aoknowledgment  of  the  obli- 
gation, the  action  would  rest  upon  the  original  undertakina;.  (Hopkins  v. 
Stout,  6  Bush,  378;  Garr  v.  Robinson,  8  Bush,  274,  Gilmore  v.  .Green.  14 
Bush,   772;    Jones  v.  McCrocklin,    16   Ky.    Law  Rep.,  285.) 

This  case  was  twice  tried  before  a  jury,  each  time  resulting  in  a  verdict 
for  appellee.  The  evidence  is  conflicting,  but  there  is  evidence  that  was  ad- 
mitted and  admissible  before  the  jury  to  sustain  appellee's  contract.  It  doea 
not  appear  to  us  that  the  jury  gave  undue  weight  to  appellee's  evidence. 
At  any  rate  we  can  not  say  that  the  verdict  is  contrary  to  the  evidence. 

Judgment  affirmed,  with  damages. 


COMBS  V.  DAVIS,  &o. 

(Filed  September  36,  1902— Not  to- be  reported.) 

Husband  and  wife— Fraudulent  conveyances— In  this  action  appellant 
seeks  to  subject  to  the  payment  of  a  debt  held  against  the  husband  a  house 
and  lot  alleged  to  have  been  conveyed  to  her  by  her  husband  in  fraud  of  the 
rights  of  his  creditors.  Held— That  the  decree  of  the  chancellor,  refusing  to 
subject  the  property,  will  not  be  disturbed  as  the  consideration  for  same 
was  paid  by  her  sons. 

J.  J.  C.  Bach  for  appellant. 

J.  B.  Marcum  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  William  M.  Combs,  held  an  unbatisfled  judgment  against  Wiley 
O.  Davis,  the  husband  of  appellee,  Susan  Davis,  and  filed  this  suit  to  subject 
to  the  debt  a  tract  of  land  conveyed  to  her  by  R.  R.  Smith  on  the  ground 
that  it  was  the  husband's  property  and  conveyed  to  the  wife  for  the  purpose 
ot  defrauding  his  creditors.  The  court  on  final  hearing  dismissed  the  peti- 
tion, and  on  all  the  evidence  we  deem  it  improper  to  disturb  the  chancel- 
lor's conclusion. 

The  property  consists  of  a  half  acre  of  ground  near  the  mouth  of  Lost 
creek  in  Breathitt  county,  which  is  the  home  of  Susan  Davis,  the  appellee, 
her  husband  having  died  several  years  ago.  It  is  worth  about  $200,  and  was 
conveyed  to  her  for  that  price.  One  of  her  sons  paid  a  mule  on  the  purchase 
price  at  180  and  another  son  paid  a  horse  on  it  at  |90.  The  rest  of  the  pur- 
chase money  was  paid  in  a  saddle  at  15  and  in  an  order  on  a  store  paid  by 
the  two  sons.  The  sons  were  undoubtedly  the  owners  of  the  mule  and  horse. 
The  father  had  nothing  to  do  with  this  property.  They  were  in  business  for 
themselves,  and  seem  to  have  acted  in  the  transation  with  a  view  to  secure 
their  mother  a  home.  It  is  true  that  she  testifies  that  she  repaid  them,  and 
it  is  urged  that  the  means  she  used  to  repay  them  were  legally  the  property 
of  the  husband.  But  we  are  satisfied  the  entire  transaction  was  in  good 
faith.  She  was  a  midwife,  and  made  some  money  in  this  way.  She  bad  re- 
ceived  some  money  from  her  father's  estate;  she  had  ahorse  which  she  rode» 
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and  the  husband  was  not  required  to  convert  her  earnings,  but  might  let 
her  ^eep  them  as  her  separate  estate.  This  he  seems  to  have  done,  and  when 
she  used  her  horse  and  some  of  the  money  she  had  to  repay  her  boys  for 
what  they  had  expended  in  buying  her  a  home,  she  did  only  what  she  felt  to 
be  just,  and  violated  no  light  of  appellant.  Fraud  is  never  presumed,  and 
taklDg  all  the  eivdence  we  agree  with  the  ohanoellor  that  it  is  Insuffloient 
to  show  any  fraud  in  the  transaction. 
Judgment  afBrmed. 


TOLER,  &o.  V.  HYDEN. 

(Filed  September  2A.  1902— Not  to  be  reported.) 

Fraudulent  convey anoes— In  this  action  a  tract  of  land  conveyed  by  T.  to 
his  two  sons  was  subjected  to  the  payment  of  a  debt  against  T.,  which  was 
assiRDod  to  appellee  on  proof  that  said  conveyance  was  made  to  the  sous  in 
fraud  of  the  creditors  of  T.  Held— That  the  decree  of  the  chancellor  will 
not  be  disturbed. 

H.  L.  Wheeler  for  appellants. 

J.  K.  Roberts  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Bnrnam. 

Henry  Fulks  obtained  a  judgment  against  J.  C.  Toler  for  |90  and  cost,  on 
whiob  execution  issued,  which  was  returned  no  property  found.  He  subse- 
quently assigned  the  judgment  to  the  appellee  for  value,  who  instituted  this 
suit,  seeking  to  subject  to  bis  demand  a  tract  of  387  acres  of  land  purchased 
by  J.  C.  Toler  from  the  Central  Lumber  Co. ,  which  was  deeded  by  his  di- 
rwtiOQ  to  bis  two  sons,  R.  M.  and  J.  W.  Toler,  upon  the  ground  that  the 
conveyance  to  his  sons  was  a  subterfuge  to  avoid  the  payment  of  his  liabili- 
ties. The  real  ownership  of  the  land  sought  to  be  subjected  is  the  sole 
question  at  issue. 

•T.  C.  Toler  and  his  two  sons  all  testify  that  in  making  the  purchase  be 
was  the  agent  of  his  sons,  and  that  the  land  was  paid  for  by  them.  Appel- 
lee, on  the  other  hand,  introduced  quite  a  numlier  of  witnesses  who  testify 
to  facts  which  show  that  J.  C.  Toler  is  the  real  owner  of  the  property.  And 
the  trial  judge  so  held,  and  subjected  the  property  to  the  payment  of  the 
debt.  After  a  earful  perusal  of  the  testimony,  we  have  reached  the  conclu- 
>loc  that  this  judgment  should  not  be  disturbed. 

Judgment  affirmed. 


FARMER  V.  ETHERIDGE,  &c. 

(Filed  September  26,  lOOS— Not  to  be  reported.) 

1.  Partnership— Warehousemen— Liens— A.  and  B.  were  engaged  in  the  to- 
bacco, warehouse  commission  business  as  partners  in  Paduoah.  B..  with  the 
knowledge  and  consent  of  A.,  bought,  prized  and  shipped  to  the  warehouse 
1]8  hogsheads  of  tobacco  in  the  name  of  C. ,  the  son  of  B.  The  firm  had  no 
interest  in  this  tobacco  and  advanced  no  money  for  its  purchase.    After  its 

vol.  24—42 
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arrival  in  the  warehoase  the  flrin  loaned  $1,100  to  B.,  under  an  agreezneDt 
that  this  Bum  should  be  repaid  out  of  the  proceeds  of  the  sale  of  the  tobacco. 
Afterwards  B.  and  G.  borrowed  from  G.  &  T..  warehousemen  in  Clarksvllle, 
Tennessee,  $5,000,  and  G.  executed  his  note  therefor,  and  at  the  same  time  B. 
executed  and  delivered  to  G.  a  warehoase  receipt  in  the  name  of  A.  dnd  B., 
which  G.  endorsed  to  G.  &  T.,  to  seoure  said  loan.  B.  seems  to  have 
conducted  the  transaction,  inoluding  the  signature  of  the  name  of  G.  (who 
was  an  infant)  to  the  note  and  the  endorsement  on  the  receipt.  A.  resists 
the  claim  of  G.  &  T.  to  the  tobacoo,  olairaing  that  on  a  settlement  of  the 
partnership  aooounts  B.  is  indebted  to  him,  and  that  he  is  entitled  to  the 
prior  Hen  on  said  tobaoco.  Held— That  B.,  as  partner,  had  full  authority  to 
execute  to  G.  a  warehouse  receipt  as  G.  occupied  the  relation  of  any  other  ship- 
per to  the  warehouse,  and  the  endorsement  nf  the  receipt  by  him  to  G.  &  T., 
placed  it  on  the  footing  of  a  bill  of  exchange,  and  they  having  no  knowledge 
of  the  fraud  practiced  by  B.  on  his  partner,  are  entitled  to  the  tobaoco. 

2.  GonJQiot  of  laws— The  statute  placing;;  warehouse  receipts  on  the  footini? 
of  bills  of  exchange  was  not  intended  to  operate  within  the  State  only  as 
the  act  was  designed  to  advance  the  commercial  interests  of  the  State,  and 
as  the  contract  was  to  be  performed  in  the  State  by  the  delivery  of  the 
goods,  the  law  of  the  place  the  contract  was  to  be  performed  will  govern  its 
oonscruction. 

John  K.  Hendrick  and  Thos.  E.  Moss  for  appellant. 

Haraphrey,  Burnett  &  Humphrey  for  appellees,  Gill  &  Turnley. 

Appeal  from  McCracken  Glrou^b  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

For  sevttral  years  prior  to  the  institution  of  this  suit  J.  W.  Farmer  and  C. 
L.  EcherldgB  were  eogiged  in  the  tobaoco  warehouse  commission  busineiss 
as  partners  in  Padaeah.  In  1896  G.  L.  Etheridge.  with  the  knowledge  and 
consent  of  Farmer,  bought,  prized  and  shipped  to  the  warehouse  of  the  firm 
in  Faduoah  for  sale  on  commission  118  hogsheads  of  tobacoo,  which  was 
purchased  in  the  neighborhood  of  Paris,  Tenn.,  the  money  to  make  the  pur- 
chuBH  being  obtained  from  banks  in  that  city  upon  the  notes  of  G.  L.  Ether- 
idge and  W.  B.  Etheridge.  These  purchases  were  made  in  the  name  of  W. 
B.  Etheridge,  a  son  of  G.  L.  Etheridge,  who  was  not  quite  twenty-one  years 
of  age,  and  the  hogsheads  were  marked  with  his  initials,  and  credited  upon 
the  books  of  Farmer  &  Etheridge  to  the  account  of  W.  B.  Etheridge.  The 
firm  had  no  interest  in  this  tobacco  and  advanced  no  money  for  its  purohaFe, 
but  on  the  12th  of  July,  1896,  after  its  arrival  in  the  warehouse,  the  firm 
loaned  G.  L.  Etheridge  $1,100  under  an  agreement  that  this  sum  should  be  re- 
paid out  of  the  proceeds  of  the  sale  of  the  tobacco.  On  the  25th  of  July, 
thereafter,  G.  L.  Etheridge  and  W.  B.  Etheridge  borrowed  from  Gill  & 
Turnley,  tobacco  warehousemen  of  Glarksville,  Tenn.,  $5,000,  and  executed 
the  following  note : 

"Glarksville.  Tenn.,  July  26,  1896. 

"One  day  after  .date,  I  promise  to  pay  to  Gill  &  Turnley  $5,000,  advance 
on  my  tobacoo  now  in  Paducah,  supposed  to  be  110  hogsheads.  This  ad> 
vance  shall  constitute  a  lien  on  my  said  tobacco,  and  I  bind  myself  to  prize 
and  deliver  the  same  to  their  warehouse  in  Glarksville.    Should  I  not  do  so. 
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I  agree  to  pay  them  all  of  the  oommissloDS  whloh  would   result  froto   its 

nle,  estimated  at  1,500  pounds  to  each  hogshead. 

•'W.  B.  ETHBRIDQE. 
*'Offioe  address  Puryea,  Ky." 

And  pursuant  to  the,agreemeDt  made  wh^u  the  money  was  adTanced,  and 

«§  security  for  it<*  payment,  Ether Idge  transferred  to  them   the  following 

warehouse  receipt : 

•'Paducah,  Ky.,  July  22,  1806. 

"Received  on  storage  of  W.  B.  Btheridge  110  hogsheads  of  tobaooo.  marked 

W.  B.  E.  and  numbered  as  follows:  *    •    •  Whloh  we  will  deliver  to  bearer 

on  presentation  of  this  certificate. 

"FARMER  &  ETHERIDGE." 

On  the  back  of  the  receipt  was  the  following  endorsement : 
"Please  deliver  all  the  within  tobacco  to  Gill  &  Turnley. 

••W.  B.  ETHERIDfJE." 

"Deliver  to  agent  N.  C.  St.  Louis  R.  R.  for  shipment. 

'•GILL  &  TURNLEY." 

The  signature  of  the  firm  name  to  this  warehouse  receipt  is  in  the  hand- 
wrtcing  of  C.  L.  Etheridge,  as  is  also  the  name  of  W.  B.  Etheridge,  endorsed 
en  the  back.  The  testimony  is  uncontradicted  that  both  C.  L.  and  Vi.  B. 
Etheridge  were  present  when  the  money  was  borrowed  and  the  note  for  the 
money  delivered  to  Gill  &  Turnley.  The  Northern  Bank  of  Tennessee,  at 
the  request  of  Gill  &  Turnley,  mailed  to  C.  L.  Etheridge,  a  draft  for  $5,000, 
^hlch  he  subsequently  collected,  and  the  bank  took  the  note  of  Gill  & 
Turnley  for  the  money  so  advanced.  On  the  day  that  the  money  was 
forwarded  to  Etheridge,  Gill  &  Turnley  transferred  the  warehouse  receipt  lo 
the  railroad  company,  with  directions  that  they  should  take  possession  of 
the  tobacco  and  transport  it  to  their  warehouse  in  Clarksvllle,  Tennessee. 
In  due  course  the  railroad  company  presented  this  warehouse  receipt  to 
Farmer  &  Etheridge,  and  demanded  the  110  hogsheads  of  tobacco.  Neither 
Farmer  nor  Etheridge  were  present  at  their  place  of  business,  and  their 
bookkeeper,  Hubbard,  after  the  delivery  of  the  warehouse  receipt  to  him  by 
the  railroad  company,  refused  either  to  return  the  receipt  or  deliver  the  to- 
baooo, and  immediately  telegraphed  Farmer  that  the  W.  B.  Etheridge  to- 
baooo had  been  ordered  out  of  the  warehouse  for  shipment  to  Gill  &  Turnley. 
On  receipt  of  this  telegram  Farmer  came  to  Paducah  and  Instituted  this  suit 
for  a  settlement  of  the  partnership,  and  sued  out  a  general  attachment  against 
the  property  of  C.  L.  Etheridge,  which  was  levied  by  the  sheriff  at  his  in- 
stance on  the  108  hogsheads  of  tobaooo  named  in  the  warehouse  receipt,  and 
also  on  a  large  amount  of  other  property  belonging  to  C.  L.  Etheridge.  At 
Farmer^s  instance  the  tobacco  was  sold  by  a  receiver  for  a  net  proceeds  of 
13,646.70.  In  January,  1807,  Gill  &  Turnley  intervened  in  this  proceeding 
and  asked  that  they  be  made  defendants,  setting  out  in  their  petition  their 
tJlaims  to  the  tobaooo.  At  this  time  the  warehouse  receipt  was  still  In  the 
poasesfllon  of  Farmei,  and  neither  Gill  nor  Turnley  were  present  in  Paduoah, 
and  by  mistake  of  their  attorney  it  was  alleged  that  the  16,000  was  loaned 
by  Gill  ft  Turnley  to  Farmer  &  Etheridge.  This  allegation,  however,  was 
fubsequently  corrected  by  an  amended  petition  setting  out  the  facts  detailed 
«boTe.    Upon  final  trial  the  circuit  court  adjudged  the  warehouse  receipt 
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valid;  and  that  by  its  delivery  to  Gill  &  Turnley  the  title  and  constmotfrcr 
possession  of  the  108  hogsheads  of  tobacoo  passed  to  them ;  and  also  adjudged 
that  as  no  lien  for  the  11,100  advanced  by  the  firm  to  Etheridge  was  noted  In 
the  warehouse  receipt,  and  that  this  claim  was  subordinate  to  the  claim  of 
appellees.    From  that  judgment  Farmer  appeals. 

And  the  contention  is  made  for  him  that  the  judgment  appealed  from 
should  be  reversed,  first,  because  the  tobacco  stored  in  the  name  of  W.  B. 
Etheridge  was  in  reality  the  property  of  his  father.  G.  L.  Etheridge,  and  the 
warehouse  receipt  was  issued  by  him  for  the  purpose  of  defrauding  the  ap- 
pellant; second,  that  the  statute  making  warehouse  receipts  negotiable  in- 
Kentucky  was  enacted  solely  for  the  benefit  of  citizens  of  this  Common* 
wealth,  and  that  as  the  money  borrowed  upon  the  faith  of  the  warehouse- 
receipt  was  in  Tennessee  and  from  citizens  of  Tennessee,  they  are  not  pro- 
tected thereby.  The  contention  is  also  made  that  the  transaction  wich  Gill 
&  Turnley  was  not  bona  fide,  and  that  they  in  fact  advanced  nu  money  on 
the  warehouse  receipt,  or  if  they  did,  their  debt  was  secured  in  some  other 
way. 

Section  4768  of  the  Kentucky  Statutes,  which  is  the  first  section  of  the 
chapter  on  warehouses  and  warehousemen,  provides:  "Any  person  or  cor- 
poration who  shall  receive  cotton,  tobacco,  *  *  *  or  any  kind  of  produce* 
wares,  merchandise,  commodity  or  other  kind  or  description  of  personal- 
property,  or  thing  whatever  in  store,  or  undertake  to  reoeive  or  take  oare  of 
same  with  or  without  compensation  or  reward  therefor,  shall  be  deemed 
and  held  to  be  warehousemen." 

Section  4769  provides  that  "every  warehouseman  receiving  anythlnir 
enumerated  in  the  preceding  section  shall,  on  demand  of  the  owner  thereof, 
or  the  person  from  whom  he  receives  the  same,  give  a  receipt  therefor,  set- 
ting forth  the  quantity,  quality,  kind  and  description  thereof,  if  known, 
and  which  shall  be  designated  by  some  mark,  and  which  receipt  shall  be 
evidence  in  any  action  against  said  warehousemen.*' 

Section  4770  provides:  "All  receipts  issued  by  any  warehouseman  as  pro- 
vided by  this  chapter  shall  be  negotiable  and  transferable  by  endorsement 
in  blank  or  by  special  endorsement  with  like  liability  as  bills  of  ezohanne 
and  with  like  remedy  thereon." 

Section  477^  provides:  "If  there  be  a  lien  on  the  property,  then  the  char- 
acter and  existence  of  the  lien  shall  be  fully  set  forth  and  explained  in  the 
receipt  or  voucher." 

It  is  not  denied  that  C.  L.  Etheridge  was  a  full  partner  in  the  businesa, 
and  that  he  possessed  all  the  rights  of  appellant,  including  the  right  and 
power  to  execute  and  deliver  warhouse  receipts  in  the  name  of  the  firm. 
But  even  if  it  be  conceded  that  all  of  the  tobacco  covered  by  the  warehouse 
receipt  issued  to  W.  B.  Etheridge  was  in  reality  the  property  of  G.  L. 
Etheridge,  it  is  not  apparent  that  the  conduct  of  G.  L.  Etheridge  invali- 
dated the  receipt,  as  Figrmer  admits  that  he  was  fully  informed  of  C.  L. 
Etheridge's  purpose  to  buy  and  prize  the  tobacco  in  contest  in  the  name  of 
W.  B.  and  consented  that  the  firm  should  reoeive  the  tobacco  shipped  In  tfant 
name  upon  the  same  terms  and  conditions  as  that  of  other  customers.  In 
other  words,  for  the  purpose  of  deceiving  other  customers  of  the  bouse,  he 
consented  that  G.  L.  Etheridge  in  his  individual  capacity  should  buy,  prlie 
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«nd  shlif  to  the  firm  tabaooo  under  the  Dame  of  W.  B.  Etherldge.  And  oer- 
telDly  Gil)  &  Torn  ley,  who  parted  with  their  money  on  the  stiength  of  this 
paper,  oan  not  be  made  to  suffer  because  appellant  has  been  deceived  and 
perhaps  overreached  by  his  partner.  So  far  as  this  tobacco  was  concerned, 
G.  L.  Etheridge's  relation  to  the  firm  of  Farmer  &  Etherldge  was  exactly 
the  same  as  any  other  customer  storing  tobacco  with  them.  He  was  entitled 
to  demand  a  receipt  therefor  by  the  express  terms  of  the  statute.  Such  re- 
tjelpts  when  issued  by  the  warehouseman  are  negotiable  at  common  law  and 
are  put  upon  the  footing  of  bills  of  exchange,  with  like  remedies  thereon  by 
the  statute.  As  said  by  this  court  in  Cochran  &  Fulton  v.  Hlpy  &  Hardie, 
•&a,  76  Ky.,  495 :  "The  act  was  designed  to  advance  commercial  Interests  of 
the  State,  in  affording  facilities  for  making  sales  of  personal  property  in 
warehouse  without  actual  delivery,  and  to  enable  the  owners  by  transfer  of 
Ihe  warehouse  receipts  to  pledge  the  property  for  the  advance  of  money  or 
the  payment  of  tSebts. ' ' 

And  there  is  nothing  in  the  statute  which  limits  their  negotiable  charac- 
ter to  transactions  had  in  this  State  with  citizens  thereof,  and  such  a  oon- 
ftmction  would  be  at  variance  with  the  intention  of  the  statute.  Besides, 
the  tobacco  was  stored  in  this  State,  and  the  contract  was  to  be  performed 
in  this  State,  and  It  Is  a  well-settled  rule  of  law  that  the  law  of  the  place 
where  the  contract  is  to  be  performed  is  the  law  which  must  govern  its  con- 
itmction. 

That  C.  L.  Etherldge  in  issuing  the  warehouse  receipt  may  have  perpe- 
trated a  fraud  on  his  partner  oan  not  affect  the  validity  of  the  receipt  in  the 
hands  of  a  bona  fide  purchaser  for  value.  This  question  has  been  frequently 
considered  by  this  court.  In  Early  Times  Distillery  Co.  v.  Early,  31  Ky. 
Law  Rep.,  1700,  the  contention  was  that  the  warehouse  receipts  were  ob- 
tained by  fraud  and  misrepresentation,  an6  in  considering  this  question 
the  court  said  :  "Practically  the  only  defense  that  can  be  made  to  a  ware- 
house receipt  in  the  hands  of  a  third  party  is  that  such  holder  and 'the  orig- 
inal purchaser  were  in  collusion  to  defraud  the  warehousemen." 

In  Collins  &  Co.  v.  Rosenbraun,  19  Ky.  Law  Rep.,  1445,  the  court  said: 
"Having  issued  and  given  currency  to  a  negotiable  instrument,  and  appel- 
lants oan  not  escape  liability  thereon,  at  the  suit  of  a  purchaser  for  value 
without  establishing  by  proof  that  the  holder  had  actual  notice  that  the  pur- 
-ohase  money  had  not  been  paid,  and  that  it  was  the  agreement  that  it 
tbould  be  paid  before  the  whisky  should  be  delivered." 

Whilst  there  is  some  intimation  in  the  case  that  appellees  did  not  in  good 
faith  advance  the  money  on  the  warehouse  receipt,  it  is  not  supported  by 
testimony,  and  is  expressly  denied  by  appellees,  who  give  a  clear  and  plaus- 
ible statement  of  the  transaction.  We  think,  therefore,  that  appellees  were 
properly  adjudged  the  owners  of  the  tobacco  by  virtue  of  the  warehouse  re- 
tselpt.  And  as  it  did  not  disclose  any  claim  in  favor  of  the  firm  of  Farmer 
«&  Etherldge  for  the  11,100  claimed  to  have  been  advanced  on  the  faith  of  it, 
4M  required  by  statute,  the  trial  court  properly  refused  to  allow  this  claim. 

For  reaions  indicated  the  judgment  is  affirmed. 
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LOCKE  V.  COMMONWEALTH. 
(Filed  September  26,  1903.) 

1.  Local  option— Indiotment— An  indictment  for  violation  of  a  local  option 
law  is  not  defective  because  it  does  not  show  that  tbe  petition  nnder  'whloh 
the  vote  was  taken  was  filed  in  the  county  court  at  the  term  preceding  tba%. 
at  which  tbe  election  was  ordered.    Said  allegation  is  not  necessary. 

2.  Res  judicata— Appellant  contends  that  the  local  option  law  is  not  tn 
force  in  Barren  county  on  account  of  defective  proceedings  had  in  tbe  crleo- 
tion  to  take  the  sense  of  tbe  people  thereon.  Appellant  claims  that  altboDsb 
said  election  was  contested  by  other  parMes,  and  the  election  decided  to  b» 
valid,  they  are  not  bound  thereby.  Held— That  when  a  contest  is  instituted 
under  thee  local  option  act,  the  persons  who,  according  to  the  statute,  are 
made  contestants  and  contestees,  become  the  legal  representatives  of  the 
territory  afiect-ed.  The  judgment  determines  whether  or  not  tbe  law  haa 
been  put  in  force.  The  judgment  would  have  been  conclusive  upon  all 
parties.  Neither  party  will  be  allowed  to  show  that  the  board  made  a  mis- 
take, or  that  the  facts  were  not  properly  gotten  before  it.  It  has  been 
settled  and  determined  in  the  manner  provided  by  statute  that  the  law  la 
in  force  and  the  question  can  not  be  relitigated  in  each  prosecution  that 
may  be  instituted  for  its  violation.  To  allow  this  would  lie,  in  effect,  to 
nullify  that  judgment  and  to  ignore  the  rule  that  tbe  well  being  of  society 
requires  that  matters  once  judicially  settled  shall  not  be  relitigated. 

3.  Instructions— Evidence— The  prosecuting  witness  having  testified  that 
he  walked  into  appellant's  house  and  behind  a  desk  or  something,  and  laid 
down  his  money,  when  a  little  pale  fellow,  who  was  the  only  one  in  oharge» 
handed  him  a  bottle  of  whisky,  without  witness  calling  for  same,  the  oonrt 
properly  instructed  the  jury  that  if  the  sale  was  made  by  an  authorised 
agent  or  clork,  in  tbe  regular  course  of  business,  the  appellant  was  gtuHty. 
The  jury  were  authorized  in  finding  that  the  party  furnishing  the  whisky 
was  an  agent  of  appellant,  and  the  transaction  was  a  sale;  besides,  nnder 
sections  2570  and  2571,  Kentucky  Statutes,  the  conviction  may  be  sustained 
against  Xbe  person  in  possession  of  the  house  in  which  the  liquor  is  obtained. 

J.  A.  Conyers  and  Herman  Morris  for  appellant. 

D.  J.  Wood  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  was  indicted  and  convicted  in  the  Barren  Circuit  Court  for  vlo« 
lating  the  local  option  law.  It  is  insisted  for  him  that  the  indictment  Is  in- 
suflioient  because  it  does  not  show  that  the  petition  under  which  the  vote 
was  taken  was  filed  in  the  county  court  at  the  term  precedijg  that  at  which 
the  election  was  ordered.  In  Commonwealth  v.  Cope,  21  Ky.  Law  Rep., 
845,  the  previous  rulings  were  reviewed  and  the  court  pointed  out  what  al- 
legations were  necessary  in  an  indictment.  This  allegation  is  not  one  of 
thosu  held  to  be  necessary.  Since  that  case  was  decided  the  legislature  has 
greatly  simplified  these  indictments.    (Acts  1902,  page  41.) 

It  is  also  insisted  that  there  was  no  evidence  to  warrant  a  oonvlotion. 
The  proof,  by  the  Commonwealth's  witness,  was  in  substance  that  he  went 
into  appellant's  drug  store,  and  without  telling  his  business,  walked  back 
behind  and  laid  his  money  on  a  desk,  or  something  of  that  kind  baok  there* 
and  a  little  pale  fellow,  who  was  the  only  person  in  there,  handed  him    tba- 
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bottle  of  whisky.  He  did  not  call  for  whisky;  just  laid  down  his  money 
and  the  fellow  handed  the  bottle  to  him.  He  guessed  he  was  a  olerk  in  the 
ston>,  as  he  waited  on  him.  He  went  there  hunting  for  Whisky.  This  was 
safficient  evidence  to  warrant  the  submission  of  the  case  to  the  jury,  al- 
tbootfb  the  defendant  himself  was  not  present;  for  as  this  little  pale  fellow 
was  tM  only  person  in  the  store,  thH  jury,  as  well  as  the  witness,  were 
warranted  in  concluding  that  he  was  a  olerk,  and  from  the  peculiar  form  of 
the  transaction  they  were  also  warranted  in  concluding  that  such  sales  were 
Dot  unusual  there. 

The  court  instructed  the  jury  that  if  the  sale  was  made  by  an  authorized 
agent  or  clerk,  in  the  regular  course  of  business,  the  defendant  was  guilty. 
This  was  proper.  The  statute  provides  that  no  trick  or  device  shall  be  al- 
lowed to  defeat  the  law,  and  that  a  conviction  may  be  sustained  against  the 
person  in  possession  of  the  house  in  which  the  liquor  is  obtained.  (Ken- 
tucky Statutes,  sections  2570  and  2571. )  These  sections  were  evidently  in- 
teoded  to  make  the  owners  of  stores  liable  in  cases  like  this,  in  the  absence 
of  evidence  showing  that  the  sale  was  unauthorized. 

It  is  also  earnestly  argued  that  the  local  option  law  was  not  in  force  in 
Barron  county.  This  contention  is  based  on  the  fact  that  the  petition  for 
the  election,  though  delivered  to  the  county  judge  in  proper  time,  was  not 
filed  in  the  county  court  at  the  term  preceding  the  one  at  which  the  election 
was  ordered,  and  upon  the  authority  of  Wilson  v.  Hines,  09  Ky.,  221;  Cress 
T.  Commonwealth,  18  Ky.  Law  Rep.,  633;  Commonwealth  v.  Green,  17  Ky. 
Law  Rep.,  579,  it  Is  urged  that  the  election  was  void.  But  after  the  election 
was  held  it  was  contested.  The  contest  was  heard  by  the  county  contest 
board,  who  decided  against  the  contestants.  An  appeal  was  taken  from 
their  judgment  to  the  circuit  court,  and  from  it  to  this  court,  with  the  same 
result.  (Murray  V.  Waller,  21  Ky.  Law  Rep.,  783.)  It  is  insisted  for  ap- 
pellant t^at  the  judgment  in  the  contest  proceedings  does  not  conclude 
him  upon  three  grounds :  First,  the  election  was  void  and  the  judgment  in 
the  contest  case  could  give  no  vitality  to  that  which  was  null;  second,  the 
qnesrlon  was  not  presented  or  determined  in  the  contest  case;  third,  appel- 
lant was  not  a  party  to  that  suit. 

1st.  The  petition  not  having  been  properly  filed  and  the  county  judge  hav- 
ing no  authority  to  order  the  election,  it  was  void,  as  held  in  the  cases 
above  referred  to.  Being  void,  the  judsment  in  the  contest  case  could  not 
cure  the  vice  in  it,  but  that  Is  not  the  effect  of  the  judgment.  A  judgment 
estops  the  pafties  against  whom  it  is  rendered  to  raise  the  question  that  has 
been  adjudicated  against  them.  Thus  if  a  note  is  a  forgery,  yet  if  a  judg- 
oieot  has  been  rendered  upon  it  by  default,  the  defendant  will  not  be  allowed 
to  plead  that  it  is  a  forgery  in  a  subsequent  proceeding,  for  the  reason  that 
he  is  concluded  by  the  judgment.  So,  though  a  patent  is  issued  without 
proper  legal  authority,  jet  if  one  action  to  quash  it  has  been  defeated,  the 
aamo  parties  will  not  be  allowed  to  raise  the  question  in  a  subsequent  suit. 
The  doctrine  of  estoppel  by  former  judgment  rests  upon  the  maxim  that 
there  must  be  an  end  to  litigation.  The  object  in  having  courts  of  justice 
is  that  litigated  questions  shall  be  decided,  and  that  when  once  decided  they 
shall  not  be  again  brought  under  discussion.  The  judgment  is  a  bar  because 
the  peace  and  prosperity  of  society  and  public  policy  forbid  the  relitigaiion 
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of  matters  ODoe  decided.    (1  Freeman  od  Judsments,  section  847;  Hardwiok 
V.  Young,  23  Ky.  Law  Rep.,  1906.) 

2d.  The  rule  is  elementary,  that  when  a  matter  is  in  litigation  parties  are 
required  to  bring  forward  their  whole  case  and  "the  plea  of  res  judicata 
applies  not  only  to  the  points  upon  which  the  court  was  required  by  the 
parties  to  form  an  opinion  and  pronounce  judgment,  but  to  evyry  point 
which  properly  belonged  to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  forward  at  the  time." 
(Davis  V.  McCorkle,  77  Ky.,  746;  Williams  v.  Rogers,  77  Ky.,  776;  Hard- 
wick  V.  Young,  23  Ky.  Law  Rep. ,  1906. ) 

The  same  rule  is  laid  down  in  Freeman  on  Judgments,  section  249.  Near 
the  close  of  that  section  the  learned  author  says:  "So  where  the  character 
and  effect  of  a  writing  is  settled  by  the  judgment  of  a  court  of  competeDt 
jurisdiction  it  can  not  be  shown  in  another  aclrion  between  the  same  parties 
that  it  ought  to  be  given  a  different  effect,  and  a  judgment  in  favor  of  de- 
fendants in  a  suit  against  county  commissioners  to  enjoin  an  assessment  for 
road  improvements  on  the  ground  of  their  want  of  jurisdiction  to  make  it 
id  a  bar  to  a  subsequent  suit  claiming  their  want  of  jurisdiction  upon  a 
ground  not  before  urged." 

Whether  the  petition  for  the  election  was  properly  filed  and  the  election 
regularly  ordered  was  a  ground  of  contest,  and  should  have  been  preaented 
in  the  contest  proceeding.  The  judgment  in  that  case  is  none  the  less  effec- 
tive because  all  the  grounds  of  contest  which  existed  were  not  presented. 

3d.  B^  section  S666,  Kentucky  Statutes,  elections  under  the  local  option 
law  may  be  contested  by  any  number  of  the  citizens  and  legal  voters,  not 
less  than  ten,  of  the  territory  to  be  affected,  and  written  notice  of  the  con- 
test must  be  given  to  the  county  judge  and  published  as  therein  directed. 
Under  this  provision  any  one  in  the  district  affected  may  have  himself  made 
a  contestant,  for  the  number  of  contestants  is  unlimited.  The  statute  also 
provides  that  any  number  of  citizens  and  legal  voters,  not  less  than  ten, 
may  become  contestees.  The  judgment  that  is  rendered  is  either  that  the 
majority  of  the  legal  votes  cast  at  the  election  were  against  the  sale  of  in- 
toxicants or  were  in  its  favor.  In  other  words,  the  judgment  is  in  favor  of 
the  law  or  against  it,  and  puts  it  in  force  in  the  whole  territory  or  declares 
that  it  is  not  in  force.  It  is,  therefore,  a  judgment  binding  the  entire  terri- 
tory. What  then  is  its  effect  as  to  persons  not  in  fact  a  party  to  the  contest* 
In  Freeman  on  Judgments,  section  176,  it  is  said:  "In  many  instances  the 
relation  of  the  nominal  parties  to  the  suit  to  other  persons  is  such  that  the 
latter  are  conclusively  bound  by  a  judgment  against  the  former  in  the  ab- 
sence of  fraud  or  collusion,  although  they  are  not  notified  of  the  pendency 
of  the  suit,  and  are  not  called  upon  to  conduct  its  prosecution  or  defense. 
In  respect  to  the  question^  who  are  those  parties  whose  interests  are  thas 
Inseparably  associated,  the  decisions  are  often  inconsistent;  but  undonbtedly 
the  general  principle,  sanctioned  by  a  vast  preponderance  of  authority,  is  that 
every  person  who  has  made  an  unqualified  agreement  to  become  responsible 
for  the  result  of  a  litigation,  or  upon  whom  such  a  responsibility  is  cast  by 
operation  of  law,  in  the  absence  of  any  agreement,  is  conclusively  boand  by 
the  judgment." 

Then  after  showing,  in  section  177,  that  a  stockholder  is  so  far  an  integral 
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part  of  the  corporatioti  that  \n  vjew  of  the  law  he  is  bouod  by  a  judgment 
«gaiDBt  the  oorporation  reqairlDg  it  to  levy  and  collect  unpaid  assessmentfi 
00  his  stock,  he  takes  up,  in  section  178,  the  relation  of  citizens  in  political 
dlTislons  of  tjae  State,  and  says:  ''A  judgment  against  a  county  or  its  legal 
lepiesentatives  in  a  matter  of  general  interest  to  all  its  citizens  is  bifiding 
upon  the  latter,  though  they  are  not  parties  to  the  suit.  *  *  *  An  action 
having  been  brought  by  certain  taxpayers  of  a  town  to  enjoin  the  issue  of 
bonds,  a  judgpaent  against  them  was  held  to  be  conclusive  upon  all  other 
taxpayers.  «  *  *  Either  this  must  be  true  or  each  citizen,  and,  perhaps, 
'each  citizen  of  each  generation  of  citizens,  must  be  at  liberty  to  commence 
an  action  and  litigate  the  question  for  himself  either  in  his  own  name  or  in 
that  of  the  municipality  or  of  the  people  of  the  State,  or  in  some  other  mode 
adapted  to  the  litigatfon  of  the  question." 

When  a  contest  is  instituted  under  the  local  option  act  the  persons  who, 
•according  to  the  statute  are  made  contestants  and  contestees,  become  the 
legal  representatives  of  the  territory  affected.  The  judgment  determines 
whether  or  not  the  taw  has  been  put  in  force.  If  the  decision  on  the  con- 
test Id  question  had  been  against  the  law  being  in  force,  appellant  could 
not  have  been  indicted.  The  Commonwealth  would  not  have  been  allowed 
to  show  that  the  board  made  a  mistake  or  that  the  facts  were  not  properly 
gotten  before  it.  The  judgment  would  have  been  conclufiive  upon  all  parties. 
The  judgment  that  the  law  was  in  force  is  etiually  conclusive  upon  all 
parties.  It  has  been  settled  and  determined  in  the  manner  provided  by  the 
statute  that  the  law  is  in  force  and  the  question  can  not  be  relitigated  in 
<6aoh  prosecution  that  maybe  instituted  for  its  violation.  To  allow  this 
would  be  in  effect  to  nullify  that  judgment  and  to  ignore  the  rule  that  the 
well  being  of  society  requires  that  matters  once  judicially  settled  shall  not 
be  relitigated. 

Judgment  affirmed. 
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(Filed  September  26,  1903— Not  to  be  reported.) 

Local  option— PaTtner8"~Appellant  and  his  partner,  Bowe,  who  were 
^Arryiog  on  a  drugstore  as  partners,  under  the  name  of  Ellison  &  Rowe, 
«re  each  liable  for  a  violation  of  the  local  option  law  of  Barren  county  if 
(he  sale  of  liquor  was  made  by  one  of  the  partners  or  a  clerk. 

J.  A.  Conyers  and  Herman  Morris  for  appellants. 

D.  J.  Wood  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants  were  indicted  for  violating  the  local  option  law  of  Barren 
^Qnty.  The  proof  showed  that  they  were  running  a  drugstore  as  a  firm, 
under  the  name  of  Ellison  &  Rowe.  The  prosecuting  witness  went  in  and 
laid  his  money  down ;  he  saw  Dr.  Ellison  and  told  him  what  he  wanted.  The 
footer  went  on  back  to  the  back  end  of  the  house  to  where  there  was  some 
little  young  fellow,  and  he  fixed  the  whisky  up  and  brought  it  out  in  a 
l>ottle  wrapped  up  in  a  piece  of  paper  and  handed  it  to  the  witness.    On 
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these  faots  the  oourt  instrnoted  the  jary  that  If  the  defendants  were  par^ 
ners  in  the  drug  business,  and  they,  in  person  or  by  their  authorized  agent » 
in  the  regular  course  of  business,  sold  the  whisky  to  the  witness,  the  JQ17 
should  find  them  guilty.  It  is  true  that  defendant  Rowe  was  not  present^ 
but  if  the  sale  was  made  by  his  partner  and  clerk  in  their  store,  he  is  liable^ 
under  the  statute.  (Looke  v.  Commonwealth,  ante,  654.)  The  other  ques- 
tions made  are  all  disposed  of  by  the  opinion  in  the  case  referred  to. 
Judgment  affirmed. 


AMERICAN  NATIONAL  BANK  v.  MORBY. 
(Filed  September  26,  1902. ) 

1.  Banks— Dan^ages— Failure  to  pay  check— M.  deposited  tl50  in  the  defend- 
ant bank  to  the  credit  of  his  wife.  Afterwards  M.  raised  a  check  given  him 
from  1^00  to  $1,800.  Subsequently  she  deposited  $72,  and  it  was  credited  on 
her  pass  book  under  the  f  150.  She  went  to  Chicago  and  had  given  two 
checks  of  $J6  each,  which  had  been  paid.  She  subsequently  drew  a  check 
for  $30,  and  gave  it  to  her  teacher  in  payment  for  lessons  received  and  ma- 
terials purchased.  Appellant  refused  to  pay  the  check,  and  returned  same 
indorsed  "has  but  $12  to  her  credit."  Appellee  was  taken  with  a  nervous 
chill  when  sHe  learned  of  the  refusal  to  honor  her  check,  and  was  taken  to 
her  motber-ln-law  at  Englewood.  Money  was  finally  sent  to  her  from  rela- 
tives in  Louisville.  She  filed  an  action  to  recover  the  balance  of  her  de- 
posit; also  this  action  to  recover  damages  for  refusal  to  pay  the  $30  check. 
charging  that  the  statement  of  the  defendant,  returned  with  the  check,  waa 
fals^  and  malicious,  made  with  the  intent  to  injure  her;  that  by  reason 
thereof  her  credit  had  been  injured,  she  had  been  greatly  humiliated  and 
had  endured  great  mental  suffering,  to  her  damage  in  the  sum  of  $1,000. 
The  balance  of  deposit  was  paid  to  appellee,  and  the  trial  of  the  damaii^ 
suit  resulted  in  a  verdict  and  judgment  for  $600,  to  reverse  which  this  appeal 
is  prosecuted.  The  reason  that  the  bank  did  not  pay  the  $30  check  was  that 
it  conceived  the  idea  that  the  $150  deposited  to  appellee's  credit  by  her  hus- 
band was  his  money,  and  that  it  bad  the  right  to  setoff  against  it  the  $1,000 
it  had  lost  by  reason  of  his  raising  the  check. 

2.  Instructions—The  court  should  have  given  an  instruction  authorizing 
ooa:pensation  to  appt^llee  for  any  loss  or  impairment  of  credit  she  sustained. 
But  there  was  nothing  in  the  case  to  indicate  actual  malice,  oppression  or 
bad  motive  on  the  part  of  the  bank,  and  no  instruction  should  have  been 
given  as  to  punitive  damages.  There  should  have  been  no  instruction 
given  authorizing  a  recovery  for  humiliation  or  mortifloation  of  feelins,  aa 
compensatory  damages  only  should  be  allowed  in  such  case.  The  fact  that 
the  plaintiff  had  a  nervous  chill  when  her  check  was  protested  and  returned 
to  her,  and  had  to  be  taken  to  her  mother-in-law's,  was  immaterial,  as  the 
nervous  chill  was  not  the  natural  result  of  the  protest  of  the  check,  or  such  a 
thing  as  should  havo  reasonably  have  been  anticipated  from  persons  of  ordi- 
nary health  and  strength.  Appellee  may  recover  for  any  time  she  lost,  or 
any  expense  she  incurred,  or  for  any  loss  of  business  or  instruction  that  she 
sustained  by  reason  of  the  dishonor  of  the  check. 

Humphrey.  Burnett  &  Humphrey  for  appellant. 

K.  C.  &  J.  J.  Davis  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hobson. 
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Od  April  4, 1900,  Joseph  W.  Morey  deposited  with  appellant,  the  Amerioan 
Xadonal  Bank,  $160  to  the  credit  of  the  appellee,  Virginia  B.  Morey,  who 
was  his  wife.  In  the  latter  part  of  April,  Morey  raised  a  check  given  him 
1)T  Belknap  &  Co.  from  $800  to  $1,800,  and  drew  the  money  on  it  from  appel- 
lint  On  May  4  he  committed  suicide.  Appellant  settled  with  Belknap  & 
Co.  for  the  loss.  On  May  84  appellee  deposited  with  the  hank  $72,  and  this, 
was  credited  on  her  pass  book  underneath  the  $160,  which  had  theretofore 
been  entered  on  It.  In  the  month  of  September,  1000,  she  was  In  Chicago, 
III.,  taking  lessons  with  Mrs.  Leonide  C.  Lavaron,  with  the  idea  of  coming 
back  to  Louisville  and  doing  burnt  wood  work.  On  September  15,  when 
she  had  been  there  one  week,  and  expected  to  continue  a  month  longer,  she 
gave  Mrs.  Lavaron  a  check  for  $30  on  appellant  to  pay  for  two  weeks'  lessons 
and  materials  bought  of  her.  She  had  previously  drawn  two  checks  for  $25 
each,  which  had  been  paid.  When  the  $30  check  reached  appellant,  it  en- 
dorsed on  it  "has  but  $12  to  her  credit,"  and  refused  to  pay  it.  The  check 
was  returned  from  Chicago,  and  after  passing  through  the  hands  of  the 
different  endorsers  was  returned  by  Mrs.  Lavaron  to  appellant.  She  was 
among  strangers,  had  no  friends  in  Chicago,  was  very  much  mortified,  had 
a  nervous  chill,  and  finally  had  to  be  taken  to  her  mother-in-law  at  Engle- 
wood,  111.  She  telegraphed  to  Louisville,  but  appellant  persisted  in  refus- 
Idk  to  pay;  and  finally  money  was  forwarded  to  her  from  some  relatives  in- 
Loaisville  with  which  she  paid  Mrs.  Lavaron,  and,  as  we  understand  the 
evidence,  returned  to  Louisville.  In  November  she  filed  a  suit  against  ap- 
pellant to  recover  the  balance  of  her  deposit,  and  also  filed  this  suit  to  re- 
oover  damages  for  the  refusal  to  pay  the  check  of  $30,  charging  that  the 
statement  of  the  defendant  returned  with  the  check  was  false  and  malicious, 
made  with  the  intent  to  Injure  the  plaintifi;  that  by  reason  thereof  her 
credit  bad  been  injured,  she  had  been  greatly  humiliated,  and  had  endured 
Rreat  mental  suffering  to  her  damage  in  the  sum  of  $1,C00.  After  the  suit 
to  recover  the  deposit  was  filed,  appellant  paid  to  her  the  balance  due  as 
shown  by  her  pass  book,  $169,  and  filed  answer  in  the  suit  for  damages, 
denying  the  allegations  of  the  petition.  That  case  was  tried  later,  resulting 
in  a  verdict  and  judgment  for  $600,  to  reverse  which  this  appeal  is  prose- 
CDted. 

The  reason  that  the  bank  did  no€  pay  the  check  was  that  it  conceived  the 
Idea  that  the  $160  deposited  to  appellee's  credit  by  her  husband  .was  his 
money,  and  that  it  had  a  right  to  set-off  against  it  the  $1,000  it  had  lost  by 
reason  of  his  raising  the  Belknap  check.  So  it  charged  off  the  $150  in  her 
acGoant  and  credited  it  to  his  account.  But  it  gave  her  no  notice  of  this, 
and  it  manifestly  had  no  right  to  do  so,  as  far  as  the  proof  shows. 

The  court  instructed  the  jury  that  if  at  the  time  the  check  was  presented 
to  the  defendant  the  plaintiff  had  money  in  the  bank  deposited  to  her  credit 
sufficient  to  pay  the  check  and  the  defendant  refused  to  honor  it,  then  they 
shonld  find  for  her  such  a  sum  in  damages  as  would  fairly  compensate  her 
for  any  loss  or  impairment  of  credit  she  sustained  and  for  any  huniiliation 
or  mortification  of  her  feelings  she  had  been  subjected  to  by  reason  of  the 
refusal  to  honor  her  check,  and  if  the  defendant  maliciously  refused  to  honor 
the  check,  then,  in  addition  to  compensatory  damages,  they  might  award, 
such  additional  sum  by  way  of  punitive  damages  as,  in  their  discretion,  they. 
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'xleemed  proper.  The  propriety  of  these  iostructioos  Is  the  chief  question  on 
the  appeal. 

In  Mt.  Sterling  National  Bank  v.  Qreen.  99  Ky.,  263,  It  was  held    that   If 

^  bank  refuses  to  honor  the  oheck  of  l^is  customer  without  sufficient  justlfloa- 
tion  he  has  his  action  for  damages  against  the  bank,  citing  Moss  on  Bank- 
ing, section  458.  But  In  that  case  the  measure  of  damages  was  Hot  deter- 
mined.   The  authorities  are  uniform   that  the  relation  between  the  bank 

-<aDd  the  depositor  is  that  of  debtor  and  creditor.  They  are  equally  uniform 
that  when   the  bank  fails  to  honor  the  check  of  Its  depositor,  when    he  has 

-funds  with  it  sufficient  to  pay  the  check,  a  right  of  action  accrues  at  once, 
and  that  the  recovery  Is  not  to  be  limited  to  nominal  damages.  Mr.  Bishop 
says  the  banker  for  this  may  be  sued  in  tort,  though  the  wrong  Is  belieyed 
to  be  without  name.  CBlshop  on  Nonooutract  Law,  section  491.)  In  the 
Amer.  &  £ng.  Ency.  of  Law,  volume  5.  page  1060,  the  rule  as  to  the  meas- 
ure of  damages  is  thus  stated:  "The  depositor  by  proving  special  loss   Is 

-  always  entitled  to  recover  substantial  damages.  But  if  unable  to  show  any 
special  loss  or  Injury,  the  better  opinion   seems  to  be  that  he  would  still  he 

^entitled  to  recover  such  moderate  damages  as  the  jury  should  judge  to  be  a 
fair  and  reasonable  compensation  for  the  Injury  which  he  must  have  sus- 
tained, for  it  is  almost  impossible  for  a  check  to  be  dishonored  without  re- 
flecting upon  the  character  and  credit  of  the  drawer,  the  extent  of  the  injury 
being  within  the  peculiar  province  of  the  jury  to  determine.*' 
This  is  taken  from   the   language  of  Lord   Campbell,  C.  J.,  in  Rolin  v. 
^Stewart,  14  (J.  B.,  59,  and   seems  to  be  supported   by  the  later  oases  in  Kn- 
•glaud  and  in  this  country. 

In  Patterson  v.  Marine  National  Bank,  130  Pa.,  419,  17  Am.  St.  Sep.,  778, 
^a  judgment  for  $800  for  dishonoring  a  check  was  affirmed.  The  trial  court 
'Charged  the  jury  that  the  plaintiff  was  entitled  to  recover  substantial  dam- 
-ages,  and  that  they  might  find  punitive  damages  "if,  under  all  the  clrcnm- 

-  stances  in  the  case,  the  defendant  unnecessarily  and  unreasonably  acted  in 
-tlisregard  of  the  rights  of  plaintiff  and  with  partiality  against  him."  The 
court  said:  "A  bank  is  an  institution  of  a  quasi  public  character.  It  is 
chartered  by  the  government  for  the  purpose  inter  alia  of  holding  and  safely 
keeping  the  moneys  of  individuals  and  corporations.  It  receives  such 
moneys  upon  an  implied  contract  to  pay  the  depositor's  checks  npon  de- 
mand. Individual  and  corporate  business  could  hardly  exist  for  a  day  with- 
•out  banking  facilities.  At  the  same  time  the  business  of  the  commuDity 
would  be  at  the  mercy  of  banks  if  they  could  at  their  pleasure  refuse  to 
faoaor  their  depositors'  checks,  and  then  claim  that  such  action  was  a  mere 
breach  of  an  ordinary  contract  for  which   only  nominal  damages  could  be 

^recovered  unless  special  damages  were  proved.  There  Is  something  more 
than  a  breach  of  contract  In  such  cases;  there  is  a  question  of  public  policy 

involved  as  was  said  in  First  National  Bank  v.  Mason,  95  Pa.  St.,  118,  40 
Amer.  Rep.,  68*3;  and  a  breach  of  the   implied  contract  between  the  bank 

-and  Its  depositor  entitles  the  latter  to  recover  substantial  damages.    In  this 

'tiase   the  jury  do  not  appear  to  have  given  more;  they  evidently  did  not 

'nwavd  punitive  damages." 

In  Schafner  v.  Ehrman,  189  111.,  109,  88  Amer.  St.  Rep.,  198,  a  jadgment 

'*ior  |450  damages  was  affirmed  where  the  dishonor  of  the  obeeks  was  due  to  a 
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miitake  of  the  bookkeeper  Id  oharging  the  cheeks  of  another  oustomer  to. 
the  acooDDt.  It  was  held  that  there  was  no  eTidenoe  of  malloe,  and  there, 
seems  from  the  report  of  the  case  to  have  been  little  proof  of  special  damage. 
TheooDrt  laid  down  as  the  proper  measure  of  damages  a  reasonable  com-> 
pensatiOD  for  the  Injury  the  customer  must  have  received  from  the  dishon- 
oriniE  of  bis  checks. 

Id  Bank  of  Commerce  v.  Goes.  89  Neb.,  437,  8S  L.  R.  A.,  190,  when  Goes* 
check  was  dishonored  he  was  arrested  and  placed  in  prison,  and  sewspapera. 
were  printed  and  sold  on  the  streets  publishing  the  fact.  The  court  reversed 
a  rerdict  for  the  plaintiff  on  the  ground  that  the  proper  measure  of  damagea. 
was  not  given  the  jury.  It  held  that  there  could  be  no  punitive  damages; 
that  his  arrest  and  imprisonment  could  not  be  considered,  and  that  he  could, 
ooly  reoover  such  temperate  damages  as  would  be  a  reasonable  compensation 
for  the  dishonor  of  the  check.  Substantially  the  same  rule  was  laid  down 
In  Svenden  v.  Statue  Bank,  64  Minn.,  40,  31  L.  R.  A.,  352;  James  v.  Con- 
tinental Bank  (Tenn.),  51  L.  B.  A.,  255;  Atlanta  National  Bank  v.  Davis^ 
&6Ga.,  334. 

There  was  some  evidence  as  to  loss  of  credit,  and  aside  from  this  the  in- 
stractioD,  so  far  as  it  submitted  this  as  an  element  ol  damage,  was  oorreot. 
Batthere  was  nothing  in  the  oase  to  indicate  actual  malice,  oppression  or  bad 
motive  on  the  part  of  the  bank,  and  no  instruction  should  have  been  givei^ 
as  to  punitive  damages.  None  of  the  cases  allow  a  recovery  for  humiliation. 
or  mortification  of  feeling  where  compensatory  damages  only,  are  allowed^ 
and  the  instruction  of  the  court,  in  so  far  as  it  allowed  a  recovery  for  this» 
was  iiDprcper.  The  fact  that  the  plaintiff  had  a  nerv^ous  ohill  when  her 
check  was  protested  and  returned  to  her,  and  had  to  be  taken  to  her  mother- 
in  law's,  was  immaterial,  as  the  nervous  chill  was  not  the  natural  ref^ult  ot 
the  protest  of  the  check,  or  such  a  thing  as  shoi^ld  leasonably  have  bei  n  an- 
ticipated from  persons  of  ordinary  health  and  strength.  On  the  oouirary^ 
the  plaintiff  may  recover  for  any  time  she  lost  or  any  expenses  she  incurred, 
or  for  any  loss  of  business  or  instruction  that  she  sustained  by  reason  of  the 
dishonor  of  the  check.  Her  pleading  does  not  appear  to  have  been  drawn 
under  the  view  of  the  law  we  have  indicated,  and  on  the  return  of  the  case. 
she  may  have  leave  to  amend  her  petition  and  set  out  her  damages  specially 
if  she  desires  to  do  so.  (Robinson  v.  Western  Union  Tel.  Co.,  24  Ky.  Law 
Rep.,  454.) 

The  action  rests  upon  the  ground  that  the  bank  is  charged  by  law  with 
certain  duties,  and  that  for  a  breach  of  these  duties  it  is  liable  to  the  party 
injured  fqr  the  damages  done  him.  The  measure  of  these  damages  is  the 
same  as  in  the  case  of  the  breach  of  othei  duties  imposed  by  law. 

Jadgment  reversed  and  cause  remanded  for  a  new  trial. 


T.  H.  FLOOD  &  Co.  v.  FIRST  NATIONAL  BANK. 

(Filed  September  80,  1902— Not  to  be  reported. ) 

Bills  and  notes— Negligence  of  bank— Waiver  of  claim  for  damages— A pn 
pellant  sent  to  appellee  a  draft  drawn  at  sight  on  H.,  with  bill  of  ladings 
attached,  for  books  shipped  in  care  of  bank,  with  instructions  to  allow  H^ 
ten  days  to  examine  the  books.    H.  lived  at   TompkinsvlHe,'  about  thir^ 
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miles  from  Glasgow,  the  plaoe  of  business  of  appellee.  Appellee  shipped  the 
books  by  stage  to  H.  H.  failed  to  either  pay  the  draft  or  retbrD  the  books. 
Appellee  wrote  to  appellant  informing  them  of  what  it  had  done,  and  asked 
inBtractions  whether  to  sue  for  the  money  or  possession  of  the  books.  Ap. 
pel  Ian  t  responded  that  they  had  written  H.  to  pay  the  draft,  stating  that 
they  were  at  a  loss  to  understand  the  action  of  H.,  as  their  det^llngs  thereto- 
fore had  been  satisfactory.  This  action  was  instituted  to  recover  of  appellee 
the  amount  of  the  draft.  The  books  were  sold  to  parties  in  Tennessee  by  H. 
Heild— That  the  appellee  was  guilty  of  negligence  in  shipping  the  books  to 
H..  as  it  should  have  collected  the  money  and  held  it  for  ten  days,  but  appel- 
lant waived  its  claim  for  negligence  by  subsequently  ratifying  the  action  of 
the  bank,  and  thereby  waived  claim  against  it  for  the  amount  of  the  draft. 

J.  A.  Conjers  for  appellants. 

W.  L.  Porter  for  appellee. 

Appeal  from  Barren  Circuit  Court 

Opinion  of  the  court  by  Judge  Whit«. 

On  August  16,  1900,  the  appellants.  T.  H.  Flood  &  Co.,  sent  by  mail  a- let- 
ter to  appellee  as  follows : 

''Please  collect  and  remit  for  enclosed  drafts,  Geo.  B.  Haile,  f-325.  B.  of  L. 

attached,  for  books  shipped  In  care  of  the  bank.     Please  allow  Mr.  Halle  ten 

days  in  which  to  examine  the  books,  and  oblige. 

"Yours  truly . " 

The  draft  was  enclosed,  drawn  payable  at  sight.  Halle  lived  at  Tompkins- 
ville,  which  is  some  thirty  miles  from  Glasgow,  the  place  of  business  of  ap- 
pellee. The  books  wsre  sent  by  appellee  by  way  of  stage  to  Halle  at  Toiup- 
klnsville,  with  information  that  he  had  ten  days  in  which  to  examine,  at 
the  end  of  which  time,  if  not  satisfactory,  they  might  be  returned;  but  if 
satisfactory,  appellee  held  a  draft  for  $226,  which  must  be  paid.  Haile  re- 
ceived the  books,  and  at  the  end  of  ten  days  failed  to  pay  for  them,  and 
refused  to  surrender  possession. 

It  apppears  that  on  August  16,  1900,  Haile  wrote  appellant  that  the  books 
must  come  to  Tompklnsville  for  inspection,  as  he  could  not  go  to  Glasgow. 
To  this  appellant  replied  to  Haile  to  pay  the  draft  and  instruct  it  to  hold 
the  money  for  the  ten  days,  at  the  end  of  which  time  the  books  might  be 
returned  if  unsatisfactory.  Appellee  never  saw  this  letter,  nor  was  any 
further  instruction  sent  it. 

On  September  32,  1900,  appellee  wrote  to  appellant  as  follows: 

"We  let  Geo.  B.  Haile  have  books  for  ten  days' examination  as  per  your 
instructions,  and  he  now  refuses  to  pay  us  or  to  give  up  the  books.  We  have 
written  him,  but  have  received  no  reply.  We  understand  that  he  has  left 
town,  leaving  instructions  with  parties  at  the  place  to  hold  books.  Shall 
we  instruct  our  attorney  to  take  steps  to  get  the  money  or  recover  the  books. 

'^Besp. ." 

To  this,  appellant  replied: 

"We  have  yours  of  22d  inst.,  and  have  to-day  written  Mr.  Haile  to  pay  tb« 
draft  which  you  hold  at  once.'  We  are  somewhat  at  a  loss  to  understand  bli 
action  regarding  the  transaction,  as  our  dealings  hitherto  have  been  satis- 
factory. '  • 

After  these  letters  there  were  various  letters  passed  between  the  parties,  in 
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i?b!cb  appellant  would  nr^e  a  payment  of  the  draft  or  return  of  the  books, 
«od  appellee  would  ask  for  authority  to  sue  for  tbe  money  or  to  reoover 
posseasIoD  of  tbe  books,  denying  its  liability  in  any  way,  and  insistin^^  it 
bad  followed  Instructions  in  delivering  tbe  books  to  Haile  for  examination. 
Appellee  employed  attorneys  to  look  into  tbe  matter,  and  they  found  that 
Haile  bad  sold  tbe  books  to  a  lawyer  in  Tennessee,  and  upon  pressing  Haile 
for  settlement  he  sent  to  the  attorneys  two  notes,  one  for  $100  and  one  for 
tl^,  with  surety,  due  in  twelve  and  eighteen  months,  to  satisfy  the  claim. 
The  attorneys  notified  appellee,  and  the  appellee  notified  appellant  of  these 
notes  made  payable  to  appellant,  but  the  notes  were  never  accepted  in  satis- 
faction of  the  draft.  This  action  was  then  brought  by  appellant,  seeking 
to  bold  appellee  liable  for  the  amount  of  the  draft  on  account  of  negligence 
in  delivering  tbe  books.  Appellee  resisted,  and  denied  its  liability.  The 
case  was,  by  agreement,  tried  by  the  court  without  a  jury,  and  judgment 
r«*ndered  for  appellee. 

Tbe  findings  of  fact  by  the  court  are  that  appellee  was  guilty  of  negli- 
feence  in  the  delivery,  but  that  tbe  appellant,  with  full  knowledge  of  all  the 
facts,  waived  this  negligence  and  declined  to  authorize  an  action  of  claim 
and  delivery  for  the  books,  but  wrote  direct  to  Haile,  urging  him  to  pay, 
etc.,  and  that  afterwards  appellee  had  exercised  all  care  and  diligence  to  re- 
toxer  the  books  or  collect  the  draft,  but  had  failed  to  do  so.  Upon  these 
facts  judgment  was  rendered  for  appellee,  and  from  that  judgment  this 
appeal  is  prosecuted. 

There  is  no  proof  of  usage  or  custom  among  banks  as  to  drafts  with  bill 
lading  attached  when  examination  is  to  be  permitted,  and  in  the  absence  of 
such  usage  the  bank  was  left  to  construe  the  instruction  to  permit  ten  days' 
examination,  according  to  its  understanding  of  the  language  used.  Appellee 
understood  that  language  to  mean  that  Haile  was  to  have  possession  of  the 
books  for  ten  days  in  which  to  examine  the  books.  This  was  also  understood 
by  appellant  and  by  Haile,  as  is  shown  by  the  correspondence  between 
them,  but  tbe  difference  of  opinion  is  as  to  whether  Haile  should  pay  the 
draft  on  delivery  of  the  books,  or  at  tbe  end  of  ten  days.  Tbe  bank  might 
have  reasonably  concluded  that  appellant  was  willing  to  risk  the  honesty 
of  Haile  so  as  to  let  him  have  possession  of  the  books  tor  ten  days  for  exami- 
nation, but  was  not  willing  to  risk  his  solvency,  and  so  sent  the  books  with 
draft  attached.  But  the  trial  court  found  the  fact  to  be  that  payment  must 
be  made  before  any  delivery,  and  that  appellee  was  guilty  of  negligence  in 
tbe  delivery.  In  our  view  of  the  case  it  is  not  necessary  to  discuss  the  cor- 
rectness of  this  finding. 

It  is  clear  that  after  the  books  had  been  delivered  without  payment  of  the 
draft,  and  aftier  Haile  had  refused  to  return  the  books,  appellant  bad  full 
notice  of  all  the  facts  and  was  asked  for  instructions  in  the  matter,  and  with 
tbis  knowledge  and  request  for  further  instructions,  remained  silent  as  to 
tbe  delivery  and  fall.ed  to  give  further  instructions  or  to  even  claim  that 
-appellee  had  rendered  itself  liable  to  it  by  the  delivery.  Instead,  appellant 
wrote  "we  have  written  to  Haile  to  pay,"  etc.  This  was,  under  the  oiroum- 
stances,  a  waiver  of  any  action  of  the  bank  in  the  delivery.  (Bank  v.  Bank 
13Biieb,  626,  and  cases  cited.) 

If  appellant  had  meant  to  repudiate  tbe  delivery,  and  had  on  September 
^  10  written  appellee,  it  might  have  easily  gotten  the  books,  then  in  Tomp^ 
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klDSville,  aooording  to  Its  iDformatiob.  iDBtead  of  bo  doing,  apjiellan^ 
writes  that  the  dealings  with  Haile  ''bad*  hitherto  been  satlsfaotory,  and  eo 
we  have  written  him  direct  to  pay  the  draft."  This  letter  of  appellant  waa 
confirmatory  of  the  idea  of  the  bank  that  appellant  would  risk  Halle's  hon- 
esty, and  had,  therefore,  intended  for  him  to  have  possession  of  the  books  for 
tep  days.  The  notes  seem  to  have  been  executed  by  Haile,  and  his  father  aa 
surety,  without  authority  from  any  person,  and  have  never  been  accepted, 
and,  therefore,  have  no  bearing  on  the  case. 

We  perceive  no  error  in  the  judgment  prejudicial  to  appellant,   and  the- 
same  is  affirmed. 


HANCOCK  V.  HANCOCK'S  ADM'R. 
(Filed  September  SO,  1902— Not  to  be  reported.) 

1.  Appeals— Cross  appeals— A  cross  appeal  can  not  be  prayed  in  the  circuit 
court.  Under  section  766,  Civil  Code  of  Practice,  a  cross  appeal  can  be 
granted  only  by  the  Court  of  Appeals. 

8.  Partnership— Appellant  and  his  brother  were  partners,  engaged  in 
hauling  freight  until  the  death  of  his  brother,  and  this  action  was  brought 
by  his  administrator  to  recover  on  an  account  for  articles  of  personal  prop- 
erty sold,  amounting  to  9276.  In  his  answer  appellant  admitted  the  account, 
but  attempted  to  plead  as  a  set-ofF  and  counterclaim  a  note  for  $100,  alleged 
to  be  owing  by  deceased  to  him;  also  a  claim  for  twenty-three  months' 
board  at  $10  per  month.  He  also  claimed  $40  for  personal  services  rendered 
the  administrator  after  decedent's  death  in  looking  after  the  freight  busi- 
ness, which  was  continued  by  the  administrator  for  a  time.  He  further 
claimed  $14  for  rent  of  stable  for  team  of  decedent  from  decedent's  death 
until  the  administrator's  sale,  and  prayed  for  a  settlement  of  partnership 
accounts. 

8.  Contract— Board— No  proof  showing  an  agreement  by  decedent  to  pay 
board,  under  section  2178,  Kentucky  Statutes,  no  recovery  can  be  bad  for 
board  furnished  by  appellant,  as  he  was  not  a  tavernkeeper  or  a  keeper  of  a 
private  house  of  entertainment. 

4.  Counterclaim— Set-off— With  the  exception  of  the  claim  of  $40  for  ser- 
vices and  $14  for  rent  of  stable,  the  other  items,  including  board  and  the 
$100note,  could  not  constitute  a  counterclaim  against  the  debt,  or  articles 
bought  at  the  administrator's  sale,  as  they  do  not  grow  out  of  the  same 
transaction  as  required  by  section  90,  Civil  Code  of  Practice,  nor  could  they 
constitute  a  set-ofl  because  not  against  the  same  person  The  demands  are 
not  mutual.  A  debt  contracted  to  the  administrator  can  not  be  discbariced  by 
setting  ofi  against  it  a  liability  of  his  decedent.  The  $40  claim  for  services 
and  rent  of  stable  should  not  be  charged  to  the  administrator,  as  appel- 
lant, under  the  partnership  contract,  was  to  furnish  these  matters. 

6.  Pleading— Departure— The  action  for  settlement  of  the  partnership 
might  have  been  dismissed  without  prejudice  by  the  court  as  a  departure 
from  the  original  cause  of  action  under  section  101,  Civil  Code  of  Practice^ 
but  this  objection  was  waived  by  the  parties. 

Kelley  &  Son  for  appellant. 

Fenton  Sims  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear.     ^  :^ 
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Appellaot,  E.  L.  Hancock,  and  his  brother,  J.  P.  Hancock,  now  deceased, 
were  partners,  engaged  in  hauling  freight  and  express  packages  between 
Cadis  and  Graoey,  this  State,  from  November  10,  1894,  to  October,  1896,  the 
date  of  the  death  of  J.  P.  Hancock.  The  administrator  of  J.  P.  Hancock 
sold  to  apppellant  various  articles  of  personal  property,  amounting  to  about 
t275.  The  administrator  brought  suit  to  recover  this  sum,  with  interest. 
Appellant  answered,  admitting  the  account  sued  on,  but  attempting  to 
plead  as  a  set- off  and  counterclaim  a  note  for  $100  alleged  to  be  owing  by  J. 
P.  Hancock,  deceased,  to  him.  He  also  claimed  that  he  had  boarded  dece- 
diiDt  for  about  twenty-three  months  at  110  per'  month.  He  claimed  thai 
this  was  under  an  express  contract  with  decedent.  He  also  claimed  140  fop 
peraonal  servioes,  rendered  to  the  administrator  after  the  death  of  J.  P.. 
HaDoook,  in  looking  after  the  freight  business,  which  he  says  was  continued 
by  the  administrator  for  a  time.  He  further  claimed  $14  for  rent  of  stable,, 
for  use  of  teams  of  decedent,  used  by  the  administrator  from  the  death  of  J.- 
P.  Hancock  till  the  administrator's  sale.  By  a  reply  filed  the  administrator- 
denied  the  foregoing  except  the  $100  note,  and  charged  that  upon  a  settle- 
ment of  the  partnership  the  firm  would  be  indebted  to  decedent's  estate  at 
least  $600.  He  asked  for  a  settlement.  The  cause  was  referred  to  a  commis- 
sioner to  hear  proof  and '  report  the  state  of  the  accounts.  The  commis- 
sioner's report  and  the  proof  therewith  indicates  a  substantial  balance  due 
from  the  firm  to  J.  P.  Hancock's  estate.  But  the  commissioner  did  not 
sum  up  any  conclusion,  and  more  strangely,  the  judgment  of  the  court  com- 
pletely ignored  that  branch  of  the  litigation.  The  final  judgment  was  for 
the  administrator  of  J.  P.  Hancock  for  $365.95.  $10  less  than  was  admitted 
by  defendant's  answer  (not  considering  counterclaim  and  set-off),  and  allow« 
ioj(  nothing  in  the  way  of  interest. 

The  court  might  have  properly  ignored  all  of  the  so-called  counterclaim 
and  setoff,  except  the  claim  for  services  of  $40,  and  rent  of  stable,  $14.  The.^^e 
two  items  only  were  against  the  administrator.  The  other  items  for  board-— 
even  had  they  been  proven— could  not  constitute  a  counterclaim  or  set-off 
aKainst  the  debt  created  to  the  administrator  for  articles  bought  at  the 
administrator's  sale.  The  $l00-note  is  subject  to  the  same  objection.  None 
of  these  items  could  be  a  counterclaim  because  they  do  not  grow  out  of  the 
same  transaction  as  the  account  sued  on.  (Section  96,  Civil  Code.)  Nor 
coald  they  constitute  a  set-off,  because  not  against  the  same  person.  The 
demands  are  not  mutual.  A  debt  contracted  to  the  administrator  can  not  be 
dlschaiged  by  setting  off  against  it  a  liability  of  his  decedent.  ( Cummin h 
V.  Wilson,  6  J.  J.  Mar.,  384;  Lee  v.  Russell.  18  Ky.  Law  Hep.,  961.) 

However,  the  board  matter  was  not  proven.  There  was  no  express  agree- 
ment or  contract  shown.  The  written  contract  of  partnership  between  ap- 
pellant's decedent  provided  that  decedent  was  to  furnish  certain  services  ta 
the  firm,  and  was  "to  board  himself."  It  is  argued  for  appellant  that  this 
expression  constitutes  an  express  contract  on  the  part  of  decedent  to  pay  ap- 
pellant for  board.  In  the  absence  of  the  expression  quoted,  decedent  would 
bave  been  required  to  "board  himself,"  at  least  appellant  would  have  been 
under  no  obligation  to  board  him.  Nor  did  the  language  quoted  obligate 
appellant  to  furnish  decedent  board  at  any  price,  or  at  all.    It  does  not  ap- 
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pear  from  it  that  the  parties  had  entered  into  any  contract  on  that  subject. 
It  rather  negatives  such  an  idea,  indicating  that  they  had  not  oontraoted 
on  the  suhject.  Section  2178,  Kentucky  Statutes,  which  is  a  substantial  re- 
enactment  of  the  Virginia  act  of  1683,  known  as  "The  Virginia  Hospitality 
Act,"  provides  as  follows:  "Any  person  other  than  the  keeper  of  a  tavern 
■or, house  of  private  entertainment,  who  shall  entertain  in  his  house  another, 
«r  furnish  him  with  diet  or  storage  for  his  goods,  not  making  an  agreement 
for  compensation  therefor,  shall  not  recover  anything  against  the  person  so 
-entertained  or  furnished  with  diet  or  storage,  or  against  his  estate,  but  the 
person  so  furnishing  another  shall  be  considered  as  doing  the  same  of  cur- 
tesy." 

In  order  that  the  entertainer,  other  than  a  tavernkeeper  or  keeper  of  a 
private  house  of  entertainment,  may  recover  of  his  guest  under  this  section. 
there  must  be  an  express  contract  that  the  guest  is  to  pay  for  the  entertAln- 
ment.  The  fact  that  the  host  will  demand  pay  for  his  entertainment  must 
be  understood  by  the  parties,  and  assented  to  at  the  time.  (Henderson  v. 
Stringer,  2  Dana,  292.) 

The  $40  for  services  was  not  proven,  nor  was  the  $14  item  for  rent.  It 
seems  that  the  surviving  partner  and  the  administrator  continued  the  busi- 
ness of  the  partnership  for  a  short  while,  and  these  items  represent  mattei-s 
that  appellant,  under  the  partnership  contract,  was  to  furnish.  These 
olnims  were  properly  disallowed. 

The  action  for  settlement  of  the  partnership  might  have  been  dismissed 
Avithout  prejudice  by  the  court,  as  a  departure  from  the  original  cause  of 
action.  (St^ction  101,  Civil  Code.)  But  the  parties  seemed  to  have  made  no 
objection  to  any  of  these  informalities  in  pleading,  and  the  court  may  have 
undertaken  to  decide  the  whole  controversy.  Appellee,  in  the  circuit  court, 
at  the  foot  of  the  judgment,  prayed  a  cross  appeal  to  this  court.  A  cross 
appeal  can  not  be  prayed  in  nor  granted  by  the  circuit  court.  That  can  be 
granted  only  by  this  court.  (Section  765,  Civil  Code.)  No  cross  appeal  was 
^iravrtd  or  granted  here.  Consequently  that  branch  of  the  case  Involving 
the  partnership  settlement  is  not  passed  upon.  There  is  no  error  In  the 
record  against  appellant. 

Let  the  judgment  be  afiQrmed,  with  damages. 


GRIFFITH'S  EX'OR  v.  BYBEE. 

CFiled  September  30,  1903— Not  to  be  reported.) 

Guardian  and  ward— A  guardian  is  permitted  to  expend  the  income  on  his 
ward,  but  no  more  unless  there  be  great  necessity.  In  this  action  the  de- 
cision of  the  chancellor,  refusing  to  charge  a  guardian  interest  on  funds  In 
his  hands  during  the  minority  of  his  xyard,  will  not  be  disturbed  as  it  ap- 
pears that  he  paid  out  sums  for  her  in  excess  of  the  interest.  Where  the 
female  ward  married  during  her  minority  and  the  guardian  paid  out  sums 
towanls  setting  her  up  to  housekeeping,  which  were  not  strictly  within  the 
law  as  to  expenditures,  yet  th«y  are  such  as  the  chancellor  would  have  au- 
thorized if  asked,  and  were  properly  allowed. 

W.  L.  Porter  for  appellant. 
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Basil  HiohardsoD  for  appellee. 
Appeal  from  Metcalfe  Circuit  Court. 
OplDioD  of  the  court  by  Judge  White. 

The  appellaot,  W.  T.  Button,  was  the  executor  of  the  estate  of  W.  C.  A, 
Griffith,  aud  was  also  the  guardian  of  appellee,  Minnie  M.  Bybee,  a  devisee 
under  the  will  of  Grifiltb.  This  action  was  brought  tq  surcharge  the  settle- 
ments of  appellant  Button  as  executor  and  as  guardian.  There  was  a 
reference  to  a  commissioner,  who  reported  a  full  settleiuent  of  both  ao- 
tiounts.  Exceptions  to  this  settlement  were  filed  to  this  report  by  appellee  as 
to  most  of  the  items  of  credit  allowed  appellant  as  guardian.  These  exoep- 
tioos  were  sustained  in  part  and  overruled  in  part,  judgment  being  rendeied 
In  favor  of  appellee  for  $800,  with  interest,  and  appellant  prosecutes  this  ap- 
peal, and  appellee  prosecutes  a  cross  appeal. 

By  the  settlement  of  appellant's  accounts  as  executor  there  was  in  bis 
hands  due  appellee  the  sum  of  11,729.39.  To  this  sum  the  commissioner 
Added  interest.  $219.52,  being  interest  from  July  SI,  1895,  to  May  25,  1897, 
roakiog  a  total  of  $1, 948. 91.  The  report  then  allows  credits  by  various 
ic-fms,  in  all  amounting  to  $1,900.77,  and  ascertains  a  balance  due  of  $48.14. 
The  credits  allowed  by  the  commissioner,  which  are  also  allowed  by  the 
Judgment,  are  items  as  follows:  Mule,  $40;  horsa,  162;  cow,  $25;  wagon,  $20; 
plow,  $5;  lumber  from  Bushing,  $20;  lumber  from  Depp,  $22;  painting  house, 
$8;  farm,  $30:  furniture,  P.  L.  Hodges,  $85.12;  lumber,  R.  D.Shannon, 
1:^.70.  Cash  to  appellee  after  she  arrived  of  age,  $81.58,  a  total  of  $648.40, 
for  property  now  on  hand,  including  the  farm  deeded  to  apppellee,  and  cash 
paid  her  after  she  reached  majority.  The  court  allowed  further  credit  of 
Ii81.91  for  various  items  of  medicine,  medical  attention,  cash,  setting  up 
housekeeping,  and  also  Including  allowance  of  $100  made  to  the  guardian  by 
the  county  court  as  commissions.  The  total  credits  allowed  amounted  to 
I9S9.S1.  leaving  due  appellee  the  sum  of  $800  after  refusing  to  allow  to  appel- 
lee any  interest  on  the  fund  up  till  she  arrived  at  twenty-one  years.  The 
«ourt  sustained  exceptions  to  various  items  of  credits  claimed  by  appellant, 
on  account  of  payments  made  on  orders  and  accounts  of  appellee  during  her 
minority. 

It  is  perfectly  clear  from  the  proof  that  the  appellant  paid  out  on  account 
t)f  his  ward  more  than  the  interest  on  the  sum  in  his  hands  by  several  hun- 
dred dollars.  In  our  opinion,  therefore,  there  was  no  erior  in  refusing  to 
tsbarKC  appellant  with  interest  on  the  fund  in  his  hands  when  at  the  same 
time  he  is  not  allowed  credit  for  sums  paid.  Under  the  law  the  guardian 
^aa  permitted  to  expend  the  income  on  his  ward,  but  no  more  unless  there 
be  great  necessity,  which  does  not  appear  in  this  case.  In  our  opinion  the 
credits  for  farm,  $300;  horse,  $62;  mule,  $40;  cow,  $25;  wagon,  $20,  and  the 
t)tber  articles  above  set  out,  were  proper  in  view  of  the  fact  that  it  appears 
^bat  appellee  had  thlsproperty,  amounting  to  $648.40,  at  the  time  this  suit 
was  brought,  and  bad  not  returned  it  or  repudiated  the  purchase  thereof  for 
her  after  she  reached  majority.  The  item  of  $100  allowance  to  the  guardian, 
^bile  slightly  more  than  legal  commissions,  is  not  excessive,  and  will  not 
he  disturbed.  The  various  items  for  medicines,  medical  attention,  paid 
^sh,  setting  up  housekeeping,   amounting  in  all   to  $181.91,    while   not 
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Btrlotly  withlD  the  law  as  to  expoDdl tares,  we  think  are  euoh  ezpeDflea  a» 
the  ohaDoellor  would  have  authorized  if  asked,  aud  so  oau,  and  should  be, 
allowed  now.  (Freeder  v.  Harbison,  98  Ky.,  480.)  The  facts  appear  to  be 
that  appellee  married  during  minority,  and  these  sums,  including  that  foi^ 
the  horse,  mule,  oow,  etc.,  were  expended  in  giving  this  young  couple  some- 
thing to  furnish  their  home,  and  for  necessary  medicines  and  attention  dur- 
ing appellee's  illness.  Under  these  circumstances,  the  chancellor  would 
probably  have  directed  such  expenditures.  Interest  was  allowed  on  the  $80(K 
after  appellee  became  tT\enty-one  to  the  date  of  the  judgment,  tl08.  Jud|p- 
ment  was  theq  rendered  for  $998  and  costs. 

We  perceive  no  reversible  error  in  the  judgment  and  the  same  is  affirmed^ 
with  damages. 


JOHNSON  V.  MUTUAL  LIFE  INS.  CO.  OF    KENTUCKY,  &o. 

(Filed  September  80,  1902.) 

1.  Married  women— Separate  estate— Mortgages— Appellant,  with  her  hus- 
band, executed  a  mortguge  to  appellee,  the  insurance  company,  for  $10,000* 
on  certain  real  estate.  They  also  executed  a  second  mortgage  to  appellee 
bank  for  $3,600.  In  this  action  to  foreclose  the  mortgage  the  wife  alleges 
that  under  the  will  of  her  father  she  bad  no  power  to  execute  said  mortgages 
to  secure  the  debts  of  her  husband.  The  provision  of  said  will  is  to  the  ef- 
fect that  the  property  shall  vest  in  his  daughters  as  separate  estate  for  their 
own  separate  use  and  1)tiboof  in  fee,  free  from  the  use,  debts  and  liabilities 
of  their  husbands,  or  any  they  loay  hereafter  marry,  and  ever  to  remain  free- 
and  exempt  from  said  husband's  liabilities,  and  not  to  be  sold,  mortgaged  or- 
encumbered  for  the  payment  or  satisfaction  uf  any  of  said  husband's  debts 
or  liability,  whether  said  debts  or  liabilities  be  existing  at  the  time  of  suob 
■ale,  mortgage  or  eocumbranoe  or  thereafter  contracted.  The  deed  of  parti- 
tion to  appellant  contained  the  same  limitation.  She  and  her  husband  sub- 
sequently executed  a  deed  to  B.  for  the  recited  consideration  of  $16,000  casli 
in  hand  paid,  and  on  the  same  day  B.  conveyed  said  property  to  the  hus- 
band for  the  same  consideration,  and  that  afterwards  he  and  appellant 
united  in  executing  the  mortgages  sued  on.  Held— That  under  section  17, 
article  4,  General  Statutes,  which  was  in  force  when  these  mortgages  were 
executed,  the  separate  estate  of  a  married  woman  was  subject  to  her  sole 
control  and  disposition  in  any  manner  that  she  might  choose  to  make  of  it, 
■abject  to  one  restriction  (that  it  should  not  be  used  by  her  husband),  and 
one  condition  that  the  husband  and  trustee,  if  any,  should  join  in  the  con- 
veyance of  it.  Anything  that  she  might  have  done  with  it,  had  she  been 
■ingle,  she  could  do.  The  conveyance  of  the  property  by  the  husband  and 
wife  to  B..  as  the  wife  had  no  trustee,  passed  an  absolute  title  to  B.,  and 
there  was  nothing  in  the  transaction  to  show  bad  faith  that  a  subsequent 
purchaser  or  incumbrancer  would  discover.  In  the  enactment  of  the  General 
Statutes  it  was  the  evident  purpose  of  the  legislature  to  enlarge  the  powers 
of  married  women  in  disposing  of  their  separate  estates.  Statutes  are  HbeV- 
ally  construed  in  order  to  effectuate  their  purpose. 

9.  Estoppel— In  a  deed  conveying  her  separate  property,  when  executed  as 
required  by  statute,  a  married  woman  may  estop  herself  as  against  subse- 
quent innocent  purchasers  by  recitals  of  essential  facts  in  the  deed.  The 
law  permits  her  to  sell  her  land  and  convey  it.  To  make  that  conveyance 
valid  the  bargain  and£sale,  the  consideration  and  grant  therein  recited,  are^ 
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essential.  As  against  a  subsequent  iDUooent  purchaser,  who  has  relied  on 
ber  statement  as  to  the  requisite  oonslderation  and  oonveyanoe  named,  she 
flight  not  to  be  heard  to  deny  It.  To  permit  It  would  be  to  suffer  her  to 
nullify  the  very  thing  she  had  been  permitted  to  do,  and  to  commit  a  fraud. 

Eohn,  Baird  &  Spindle  for  appellant.  ^ 

Gordon  &  Gordon  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  action  was  brought  by  the  Mutual  Life  Insurance  Co.  of  Kentucky 
itgainst  Darwin  W.  Johnson  and  his  wife,  Mary  Louise  Johnson,  for  the 
purpose  of  foreclosing  a  mortgage  lien  on  certain  real  estate  which  had  been 
mortgaged  by  Darwin  W.  Johnson  and  his  wife,  Mary  Louise  Johnson,  the 
appellant,  to  said  company  to  secure  a  debt  of  the  said  Darwin  W.  Johnson. 
The  German  National  Bank  held  a  second  mortgage  on  this  property,  eze- 
Duted  by  Johnson  and  his  wife  to  it,  and  for  that  reason  R.  H.  Courtney, 
receiver  of  that  bank,  was  made  a  party  defendant,  and  has  filed  a  petition 
seeking  to  foreclose  his  mortgage  lien  on  the  same  property. 

The  appellant,  Mary  Louise  Johnson,  answered  both  the  petition  of  the 
iDflurance  company  and  the  petition  of  Courtney,  receiver,  and  alleges  that 
iwcau^e  of  the  express  restriction  of  her  power  to  alienate  the  property  in- 
volved, contained  in  her  father's  will,  under  which  she  holds  the  property, 
«nd  the  deed  of  partition  made  in  pursuance  of  that  will,  she  had  no  power 
to  sell  or  mortgage  said  property  for  her  husband's  benefit,  such  power  being 
-expressly  taken  away  from  her  by  said  will,  and  that,  therefore,  her  deed 
«Dd  mortgages  upon  which  the  appellees  relied  are  of  no  effect. 

The  will  of  Richardson  Burge,  deceased,  the  father  of  Mrs.  Johnson,  and  the 
deed  of  partition  referred  to,  contained  the  following  limitation  and  restric- 
tion on  the  powers  of  Mrs.  Johnson  to  encumber  this  property  for  the  pay- 
ment of  her  husband's  debt:  "And  I  will  and  direct  that  the  two  stores, 
which  shall  be  decreed  under  said  partition  to  each  of  my  said  children, 
«hall  vest  in  said  child  or  children  under  this,  my  will,  as  follows :  That  is 
io  say,  the  two  stores  which  shall  be  decreed  and  deeded  under  said  partition 
«uit  to  each  of  my  said  daughters  shall  vest  in  them,  and  each  one,  as  her 
separate  estate,  for  her  own  separate  use  and  behoof  in  fee,  free  from  the 
use,  debts  and  liabilities  of  their  husbands,  or  any  they  may  hereafter 
marry,  and  ever  to  remain  free  and  exempt  from  said  husband's  liabilities, 
«nd  not  to  be  sold,  mortgaged  or  encumbered  for  the  payment  or  satisfao- 
tioo  of  any  of  said  husband's  debts  or  liability,  whether  said  debts  or  lia- 
bilities be  existing  at  the  time  of  such  sale,  mortgage  or  encumbrance  or 
thereafter  con  tracted . ' ' 

Some  years  prior  to  the  execution  of  the  mortgages  sued  on,  and  after  the 
^eed  of  partition  had  conveyed  the  property  to  appellant,  she  and  her  hus- 
band, Darwin  W.  Johnson,  executed  a  deed  to  one  David  Bartley,  In  which 
the  consideration  was  recited  as  being  116,000  cash  in  hand  paid,  and  in 
which  they  conveyed  the  fee-simple  title  to  the  property  involved  in  this 
litigation.  Thereafter,  and  on  the  same  day,  Bartley  executed  the  deed  to 
Darwin  W.  Johnson,  husband  of  appellant,  in  which  he  conveyed  to  £aid 
Johnson  the  same  property,  reciting  that  the  consideration  was  116,000  in 
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hand  paid.  It  was  showD  at  the  trial  by  Mrs.  Johnson  that  she  Id  fact  re- 
oelyed  nothing  as  consideration  for  the  conveyance  exeonted  to  Bartloy. 

After  this  eonveyance  to  Darwin  W.  Johnson  he  borrowed  110,000  from 
the  Mutual  Life  Insuran'ce  Go.  of  Kentucky,  and  executed  the  xnortgtkgB 
sued  on  by  it  herein  to  secure  the  payment  of  the  same.  He  also  executed 
to  the  German  National  Bank  the  mortgage  sued  on  herein,  hyR.  CourtDey, 
receiver  of  that  bank,  to  secure  the  payment  of  12,500,  a  part  of  which  "waa 
an  old  debt  of  ,his'.  and  a  part  of  which  was  a  debt  thereafter  created  by  the 
loan  of  an  additional  sum  to  Johnson. 

When  the  application  for  the  loan  was  made  to  the  appellee  life  insurance 
oompany  by  Darwin  W.  Johnson  he  represented  the  title  as  being  in  him- 
self.  The  insurance  oompany  referred  the  matter  to  their  counsel,  the  late 
Judge  Mix,  who  Investigated  the  state  of  the  record,  and  reported  that  I>ar- 
win  W.  Johnson  had  the  fee-simple  title  to  the  land  and  unencumbered  save 
a  mortgage  to  the  trust  company,  which  was  to  be  settled  out  of  the  loan 
then  being  sought.  Upon  this  state  of  record  and  facts  the  loan  was  made 
to  Darwin  W.  Johnson.  His  wife,  appellant,  joined  in  the  mortgages.  The 
following  questions  are  raised  by  appellant,  and  interestingly  discussed*, 
but  were  all  decided  unfavorable  to  her  by  the  chancellor,  to  wit:  She  ur^es, 

Ist.  That  the  deed  from  Johnson  and  his  wife  to  Hartley,  and  the  deed 
from  Hartley  immediately  back  to  Johnson,  was  one  colorable  transaction: 
was  had  for  the  purpose  of  avoiding  the  limitations  and  restrictions  of  Mrs. 
Johnson's  title,  and  they  were  not  effective  to  pass  the  title  of  Mrs.  Johusou 
to  her  husband,  or  to  destroy  the  restrictions  and  limitations  in  her  father's 
will. 

dd.  That  Mrs.  Johnson  Is  not  estopped  by  the  recital  in  her  deed,  or  other- 
wise, from  showing  that  she  did  not  receive  any  consideration  for  the  con- 
veyance to  Hartley,  or  for  the  conveyance  from  Hartley  to  her  husband,  or 
from  showing  that  the  whole  transaction  was  colorable,  and  done  for  the 
purpose  of  avoiding  the  limitations  and  restrictions  on  her  title  contained 
in  the  will  of  her  father. 

8d.  That  the  public  record,  which  shows  the  limitations  and  restrictions 
oontained  in  the  will  of  Richardson  Hurge,  and  which  shows  the  simul- 
taneous execution  and  recording  of  the  deeds  from  Johnson  and  wife  to 
Hartley,  and  from  Hartley  back  to  Johnson,  was  sufficient  notice  to  the 
Mutual  Life  Insurance  Co.  and  to  the  German  National  Hank  of  the  fHCt 
that  the  transactions  by  which  these  two  deeds  were  executed  was  coloraMe, 
and  that  they  are  bound  by  all  the  knowledge  which  they  could  have  ob- 
tained had  they  made  diligent  inquiry,  as  a  reasonable  and  prudent  man 
Would  have  made  under  the  circumstances. 

These  questions,  embodying  the  defense  of  appellant,  present  the  question 
of  the  nature  of  Mrs.  Johnson's  title,  and  whether  it  has  passed  from  her; 
or  whether,  so  far  as  appellees  are  ooncerned,  she  is  estopped  from  denying 
that  her  title  has  been  conveyed. 

The  will  of  Kichardson  Hurge  created  in  appellant  a  separate  estate  In  this 
property.  Its  sole  limitation  was  that  it  should  be  free  from  the  debts  and 
liabilities  of  any  husband  that  she  might  have.  The  words,  "as  her  separate 
estate,  for  her  own  separate  use  and  behoof  in  fee,  free  from  the  use"  of 
her  husband,  served  only  to  create  a  separate  estate  in  fee.    These  estates 
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cnme  into  more  favorable  re^sard  by  the  legislature  for  a  period,  'wben  It  ^as 
provide!  (Revised  Statutes,  chapter  47,  article  4,  seotiou  17),  that  the  sep- 
arate estate  of  a  married  woroau  could  not  be  alienated  by  her,  even  though 
bnr  husband  joined  in  the  conveyance,  nor  could  it  be  charged  or  encum- 
bered but  by  order  of  a  court  equity,  and  then  only  for  the  purpose  of  ex- 
change and  re-investment,  which  was  required  to  be  under  the  supervision 
of  the  court.  If  the  property  was  a  gift  to  her,  and  the  donor  or  his  per- 
sonal representative  consented  to  it,  the  wife  might  convey  her  separate 
estate.  Thus  substantially  the  state  of  the  law  on  this  subject  continued 
till  the  adoption  of  the  General  Statutes,  when  a  radical  departure  was 
adopted,  section  17,  article  4,  chapter  53,  providing:  ''Separate  estates  and 
trust  estates  conveyed  or  devised  to  married  women  may  be  sold  and  con- 
veyed in  the  same  manner  as  if  such  estates  had  been  conveyed  or  devised 
absolutely,  if  there  be  nothing  in  the  deed  or  will  under  which  they  are  held 
forbidding  the  same,  and  if  the  husband  and  trustee  (if  there  be  one)  unite 
with  the  wife  in  the  conveyance.  But  her  interest  shall  be  the  same  in  the 
proceeds  as  it  was  in  the  estate." 

Independent  of  specific  limitations,  the  effect  of  the  deed  or  will  creating 
the  separate  estate  was  merely  to  exclude  the  husband  from  what  would 
have  been  his  legal  right  with  respect  thereto  (lad  the  estate  been  the  wife's 
general  property,  that  is,  the  right  to  use  the  wife's  land  rent  free,  or  to 
himself  appropriate  the  rents;  and  in  case  of  personal  property,  to  convert 
it,  title  and  possession,  to  his  own  use.  Save  during  the  time  when  the  Re- 
vised Statutes,  supra,  were  in  effect,  and  unless  restricted  specifically  by  the 
Instrument  creating  the  estate,  the  wife  could  bargain,  barter,  sell,  or  ex- 
change her  separate  estate,  her  husband  (and  trustee,  if  any)  joining  in  the 
conveyance.  She  could  mortgage  it.  She  could  dispose  of  it  by  will,  even 
to  her  husband.  (Section  4,  chapter  118,  General  Statutes;  Parrott  v.  Kel- 
ley,  79  Ky.,  490. )  For  aught  that  we  can  see  to  the  contrary,  she  could 
make  a  valid  deed  of  gift,  provided  her  husband  or  trustee,  if  any,  joined  in 
the  conveyance.  (2  Story's  Eq.  Jur.,  section  1S98. )  This  section  of  the 
General  Statutes  was  in  force  when  the  mortgages  sued  on  were  executed, 
aod  when  the  will  creating  this  estate  became  effective. 

Id  addition  to  the  necessary  limitation  upon  this  estate  to  make  it  a  sep- 
arate estate,  to  wit,  the  exclusion  of  the  husband's  legal  dominion  and  title, 
the  will  creating  it  bad  Imposed  an  additional,  and  customary,  one,  viz., 
that  it  should  not  be  charged  for  any  debt  or  liability  of  the  husband.  This 
limicatlon  was  necessarily  confined  to  the  time  while  the  wife  held  the  title, 
fur  it  was  intended  not  as  a  charge  upon  the  property,  but  as  a  protection  of 
the  wife's  interest  while  she  owned  it.  If  she  in  fact  had  sold  it  for  $15,000, 
us  she  undoubtedly  had  the  legal  right  to  do,  and  the  husband  had  subse- 
quently acquired  the  title,  it  would  not  be  urged  that  the  limitation  im- 
posed by  this  deed  would  apply  then  to  the  property,  therefore,  we  conclude 
that  the  wife  had  the  right  to  sell  this  property,  to  mortgage  it  (but  not  for 
the  husband's  debts),  or  to  convey  it  by  deed  of  gift.  There  being  no  trus- 
tee, it  was  only  necessary  that  her  husband  join  in  the  conveyance.  When 
conveyed,  the  property  was  no  longer  separate  estate.  It  became  subject,  as 
any  other  property,  to  any  lawful  use  to  which  its  owner  saw  proper  to  put 
it.  In  other  words,  the  separate  estate  of  a  married  woman  under  the  Gen- 
t^ral  Statutes,  supra,  was  Eubject  to  her  sole  Qontrol  and  disposition  in  any 
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manner  that  she  mifzhtohoose  to  make  of  it,  aubjeot  to  one  restriction  (that  it 
should  not  be  used  by  her  husband),  and  one  condition,  that  the  husband 
and  trustee,  If  any,  should  join  in  the  conveyance  of  it.  If  she  sold  it,  the 
proceeds  were  by  statute  impressed  with  the  same  character.  She  was  not 
prohibited,  as  she  was  under  the  Revised  Statutes,  from  encumbering  It  for 
her  own  liabilities,  from  selling  or  ezohanfcinR  it  at  an  inadequate  price. 
Anything  that  she  might  have  done  with  it.  had  she  been  single,  she  ooQld 
do.  (Pomeroy's  Equity  Jurisprudence,  volumes,  section  36:  Lillard  v.  Tur- 
ner, 16  B.  Mon.,  878.)  If  the  will  or  deed  creating  the  estate  imposed  con- 
ditions or  rastrictions  other  than  the  statutory  ones,  the  terms  of  the  creating 
instrument  must  be  looked  for  to  their  extent. 

In  the  important  case  of  Scarborough  v.  Watkins,  &c.,  9  B.  Men..  540, 
opinion  by  Judge  Simpson,  the  court  treats  of  various  phases  of  oonveyanoes 
of  married  women's  property  by  deeds  of  bargain  and  sale  or  gift.  That 
case  Involved  a  transaction  where  the  wife  and  her  husband  conveyed  her 
land  to  a  stranger  for  the  purpose  of  reconveying  it  to  the  husband,  so  as 
to  invest  him  with  the  title.  It  was  her  genera]  estate.  On  one  partionlar 
point  the  decision  in  that  case  strikes  us  as  being  aptly  In  point  here.  It 
is :  ''The  statutes  authorizing  a  married  woman  to  execute  a  deed  of  codv«^j- 
ance,  in  conjunction  with  her  husband,  make  the  deed  when  acknowledi^ed 
by  the  parties,  with  certain  legal  formalities  upon  the  part  of  the  wife,  and 
recorded,  as  effectual  for  every  purpose  as  if  she  werti  an  unmarried  woman. 
These  statutes  are  sufHciently  comprehensive  to  empower  a  married  woman 
to  make  a  deed  of  any  description;  not  merely  a  deed  of  bargain  and  sale, 
founded  upon  a  valuable  consideration,  but  a  deed  of  gift  or  of  mortgage,  or 
release,  or  a  deed  of  conveyance  for  any  purpose  whatever.*' 

The  statute  there  construed,  in  its  extent  as  empowering  a  married  woman 
to  convey  her  general  pstate.  is  in  no  particular  more  comprehensive  than 
the  one  involved  in  this  case,  treating  of  her  power  to  convey  her  separate 
estate.  In  the  same  case  and  opinion  it  was  further  held  :  *'Upon  the  ques- 
tion of  a  supposed  improper  influence  by  the  husband,  in  cases  like  the  pres- 
ent, the  rule  in  equity,  as  to  the  power  of  a  married  woman  to  bestow  her 
separate  property  upon  her  husband,  has  an  important  bearing.  Her  right 
to  give  her  separate  estate  to  her  husband  is  firmly  established.  It  is  true, 
courts  of  equity  examine  every  such  transaction  with  great  caution,  and 
with  some  apprehension  of  undue  influence,  but  unless  such  influence  is 
evinced  the  gift  will  be  considered  valid."  (2  Story's  Equity  Jurisprudence, 
76*  5;  Clancy  on  Married  Women.  350.) 

We,  therefore,  conclude  that  appellant  had  the  right  to  sell  her  separate 
property,  upon  any  terms  that  were  satisfactory  to  her,  or  to  convey  It  by 
deed  of  gift,  provided  only  that  her  husband  joined  in  the  conveyance.  The 
wisdom  or  folly  of  this  transaction  is  no  more  subject  to  the  court's  approval 
or  disapproval  than  is  that  of  other  contracts  between  competent  persons. 

It  is  argued  that  this  transaction  is  colorable;  is  patently  an  attempt  to 
defeat  the  provision  of  the  will  restricting  the  estate  from  encumhranoe 
for  the  debts  of  appellant's  husband ;  that  the  two  deeds  were  in  fact  but 
parts  of  one  transaction,  and  were  without  consideration ;  that  the  facts 
shown  as  above  stated  are  sufficiently  apparent  from  an  inspection  of  the 
record  of  the  two  conveyances,  Johnson  and  wife  to  Bartley,  and  Hartley  to 
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DarwlD  W.  Johnson,  that  the  purpose  of  the  parties  to  make  the  wife's  prop- 
«rt7  liable  to  the  husband's  debts,  in  spite  of  the  provisions  of  the  father's 
will  Riving  her  the  property,  that  the  subsequent  ptirchaser,  or  mortgagee, 
must  be  charged  with  notice  of  the  facts,  and  that  the  conveyances  are  void. 
Watviog  for  a  time  whether  the  wife  might  not.  by^  deed  of  gift  properly 
«xecated,  have  invelted  herhusband  with  the  title  to  this  property,  we  come 
to  an  examination  of  appellant's  contention  above  outlined. 

We  have  stated,  and  it  will  not  be  gainsaid,  that  Mrs.  Johnson  had  the 
legal  rigbt  to  sell  her  property,  her  husband  joining.  Suppose  she  had  sold 
it  for  115,000  in  faob,  which  was  really  the  husband's  means,  and  to  satisfy 
the  notion  of  counsel,  say  they  caused  the  conveyances  to  be  made  exactly 
as  appears  in  this  case,  what  is  there  in  the  will  quoted  that  prevents  the 
title  from  passing?  It  undoubtedly  would  have  been  a  valid  transaction  in 
law  and  equity.  We  may  as  well  say  here  that  there  is  no  question  of  bad 
faith  or  fraud  practiced  or  attempted  against  the  wife,  nor  question  that 
$13,000  was  a  fair  and  adequate  consideration  for  the  property.  What  was 
there  in  the  appearance  of  this  transaction  to  indicate  other  than  that  the 
husband  was  buying  tbis  property  and  actually  paying  for  it,  and  took  this 
method  of  taking  over  the  title,  from  the  fact  that  the  wife's  conveyance 
direct  to  her  husband  might  be  void,  because  of  her  lack  of  ability,  under 
the  statute,  to  convey  her  separate  estate,  unless  the  husband  joined  in  the 
lostrument  as  grantor f  To  our  minds  the  conveyances  do  not  present  such 
AD  appearance  as  should  arouse  the  suspicions  of  an  ordinarily  cautious  in- 
quirer. But  if  they. had  aroused  this  suspicion,  to  what  would  his  inquiry 
probably  have  led  him?  For,  it  is  tu  b&  noted,  that  tbe  purobiaFer  put  on 
inquiry  is  chargeable,  not  necessarily  with  the  truth,  but  with  such  knowl- 
«d^  as  he  would  probably  have  gained  had  he  inquired.  Here  he  would 
likely  and  most  reasonably  have  gone  to  the  contracting  parties.  To  learn 
what?  Whether  the  recited  consideration  had  actually  passed^  That  ques- 
tion they  had  already  answered.  Each  of  them  had  said,  the  wife  on»privy 
examination  before  the  officer  taking  the  acknowledgment,  that  the  consid- 
eration named  had  been  paid  at  the  time  the  deeds  were  made.  These  state- 
ments were  as  unequivocal  as  any  other  the  parties  could  have  made  on  that 
fiabjeot,  and  were  such  as  to  settle  and  not  to  raise  doubts.  If  these  state- 
ments could  not  be  believed,  then  why  ask  them  any  questions,  or  could  tbe 
inquirer  have  gone  to  the  draftsman  of  the  deed,  if  a  lawyer,  even  if  known 
<there  is  nothing  showing  who  the  draftsman  was),  for  his  information 
gained  from  his  clients  was  privileged,  and  he  could  only  have  referred  him 
to  tbe  parties.  We  hold  that  this  transaction  presented  no  such  peculiar 
feature  as  to  reasonably  raise  a  doubt  of  the  bona  fides  of  the  transaction, 
and  that  a  subsequent  purchaser  had  the  right  to  accept  as  true  what  tbe 
parties  to  the  transaction  had  unequivocally  asserted  to  be  the  truth. 

Tbis  section  of  the  General  Statute  (cbapter  62,  article  4,  section  17)  was 
passed  to  enlarge  the  rights  of  married  women  with  respect  to  their  geparate 
estates.  It  was  the  evident  purpose  of  the  legislature  to  remove  those  re- 
strlotions  contained  in  the  Revised  Statutes  that  had  been  found  burden- 
«)me  to  married  women  because  they  hampered  the  use  and  defeated,  in 
many  instances,  the  practical  enjoyment  of  this  class  of  property  by  its  own- 
ers.   When  the  legislature  determined   to  again  permit  married  women  to 
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deal  with  aod  Fell  their  separate  estates,  subeot  only,  to  the  "Teto  right* '  of 
the  husband,  in  requiring  that  he  should  join  in  the  oonvejanoe.  it  must  be 
presumed  that  it  was  intended  by  the  law-making  body  to  facilitate  and  not 
to  uselessly  embarrass  or  impair  this  new  privilege.  When  she  was  thus 
allowed  to  sell  her  property,  it  would  be  to  frustrate  tlie  beneficent  purpose 
of  the  legislature  to  hold  that  the  purchasers  of  a  married  woman's  i^eparate 
property  would  be  subjected  to  harrassing  doubts,  and  possible  lltitzrations 
and  losses  not  involvtsd  in  similar  transactions  with  unmarried  women  or 
men.  It  would  be  to  detract  from  its  selling  value  in  proportion  to  the 
doubts  and  difficulties  encountered  by  purchasers.  The  rule  is,  statutes  are 
liberally  construed  in  order  to  effectuate  their  purpose.  (Section  460.  K«»n- 
tuoky  Statutes. )  Therefore,  a  construction  of  a  statute  intending  to  enlarge 
the  property  rights  and  contractual  ability  of  a  class  will  be  rejected  -which 
tends  to  destroy  or  impair  the  value  of  those  very  rights  and  privileges. 

The  circuit  court  based  its  judgment  in  part  upon  the  principle  of  estop- 
pel. It  is  claimed  that  appellee  having  acted  upon  the  faith  of  the  recitals 
in  Mrs.  Johnson's  deed,  that  she  had  received  the  full  cash  consideration  of 
Si 5,000  recited  in  the  deed,  she  would  not  be  heard  now  to  say  to  appellee 
that  her  previous  statement  was  not  true,  and  thereby  reclaim  the  property 
from  appellee.  The  question  is,  to  what  extent  may  a  married  woman,  by 
her  conduct  or  statements,  estop  herself  from  subsequently  asserting  the 
-cbntrary,  where  the  rights  of  those  misled  by  her  are  to  be  affected? 

It  is  not  questionable  that  a  single  woman,  or  a  man,  would  have  been 
estopped  by  the  concurrence  of  facts  shown  in  this  case.  Why  not  the  mar- 
ried woman,  too?  But  for  her  conduct,  her  voluntary  and  willful  statement, 
solemnly  declared,  and  made  a  public  record  for  the  purpose  of  being  acted 
on,  ami  with  the  knowledge  that  it  woald  be  acted  on  by  others  in  dealings 
with  reference  to  this  property,  appellees  would  not  have  parted  with  thf-lr 
raonfey  upon  these  mortgages.  The  courts  have  not  been  uniform  In  apply- 
ing the  doctrine  of  estoppel  to  acts  of  married  women.  We  shall  not  attempt 
I  a  discussion  of  the  question  further  than  it  affects  her  separate  property. 

Pomeroy's  Equity  Jurisprudence,    section   418,   thus  states   the   matter: 
'  "Upon  the  question    how  far   the  doctrine  of  equitable  estoppel  by  conduct 

1  applies  to  married  women,  there  is  some  conflict  among  the  decisions.     The 

tendency  of  modern  authority,  however,  is  strongly  towards  the  enforcement 
of  the  estoppel  against  married  women  as  against  persons  sui  juris,  witti 
little  or  no  limitation  on  account  of  their  disability.  This  is  plainly  so  in 
States  where  the  legislature  has  freed  their  property  from  all  Interest  or  con- 
trol of  their  husbands,  and  has  clothed  them  with  partial  or  complete 
capacity  to  deal  with  it  as  though  they  were  single." 

In  Herman  on  Estoppel  and  Kes  Adjudioata,  section  1105,  It  Is  stat«-d: 
*' Under  various  statutes  removing  the  common  law  disabilities  from  mar- 
ried women,  corresponding  liabilities  have  necessarily  been  imposed  on 
them.  They  take  the  civil  rights,  and  privileges  conferred,  subject  to  all 
the  incidental  and  corelative  burdens  and  obligations,  and  their  rights  and 
obligations  are  to  be  determined  by  the  same  rules  of  law  and  evidence  by 
which  the  rights  and  obligations  of  their  other  sex  are  determined  under 
like  circumstances.     To  the  extent  and  in  the  matters  of  business  in  which 

I  they  are  permitted  by  law  to  engage,  they  owe  the   same  duty  to  those  with 

t 
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whom  they  deal,  and  to  the  public,  and  may  be  bound  in  the  same  manner 
as  if  they  were  unmarried.  Their  common  law  incapacity  can  not  serve  as 
a  shield  to  protect  them  from  the  consequences  of  their  acts,  where  they 
have  statutory  capacity  to  act.  A  married  woman  is  sui  juris  to  the  ex- 
tent of  the  enlarged  capacity  to  act  conferred  by  statute,  and  may  be  so  es- 
topped by  her  acts  and  declarations,  and  is  subject  to  all  the  presumptions 
whioh  the  law  indulges  against  others  with  full  capacity  to  act  for  them- 
Belves." 

In  Bigelow  on  Estoppel  it  is  observed  :  "At  common  law  a  married  woman, 
BocordiDg  to  the  weight  of  authority,  is  not  estopped  at  law  or  in  equity  by 
her  covenants  of  warranty,  or  by  her  recitals,  except  in  regard  to  her  equi- 
table separate  estate. ' ' 

As  to  statutory  separate  estates  substantially  the  same  doctrine  is  applied. 
(Kelly  V.  Turner,  74  Ala.,  513;  Hardin  v.  Darwin,  77  Ala.,  472.)  This  ques- 
tion seems  to  have  been  discussed  by  this  court  only  incidentally,  and  we 
might  say  collaterally,  some  two  or  three  times.  ^ 

In  Wright  v.  Arnold,  14  Ben  Mon.,  517,  the  wife  stood  by  without  objec- 
tion and  suffered  her  husband  to  sell  her  chose  in  action.  She  did  not  con- 
trovert her  husband's  right  to  sell  it.  The  court  said:  "She  must  be 
rffi^rded  as  having  induced  the  purchaser  to  make  the  contract,  and  under 
Ruch  oircumstanoes  it  would  be  clearly  inequitable  to  deprive  him,  at  her 
instance,   of  the  benefit  of  the  purchase." 

The  court  further  declared  that  "the  doctrine  is  well  settled  that  neither 
infancy  nor  coverture  will  constitute  any  excuse  for  conduct  which  in  other 
persons  would,  as  it  regards  purchasers  for  a  valuable  cousideration,  be 
deemed  unjust  and  fraudulent." 

In  Heck  v.  Fisher,  78  Ky..  646,  it  was  said:  "While  it  is  true,  as  said  in 
Kennedy  v.  Ten  Broeck.  11  Bush,  251,  that  a  feme  covert  can  only  dispose 
of  her  lands  in  this  State  in  the  manner  pointed  out  by  the  statute,  it  does 
Dot  follow  that  she  may  not  be  estopped  to  assert  title  which  her  conduct 
has  misled  innocent  parbies  to  their  prejudice. " 

In  that  case  the  wife  hiid  suffered  the  husband  to  place  valuable  improve- 
ments on  her  land,  and  in  the  suit  of  his  creditors  to  subject  it  she  objected 
that  she  could  be  deprived  of  title  In  the  manner  only  pointed  out  by  the 
statute. 

In  Connelly  v.  Brentzler,  3  Bush,  702,  the  court  held  the  wife  estopped 
from  asserting  dower  iu  her  husband's  estate,  she  having  announced  at  the 
sale  of  his  lands  that  she  would  not  claim  dower  against  any  one  who  would 
become  a  purchaser.  This  court  said  :  "Although  her  declaration  to  the 
bidders  did  not  legally  alienate  her  dower,  yet  the  sale  being  made  on  the 
faith  of  it,  she  is  equitably  estopped  from  asserting  dower  against  the  pur- 
chaser, for  the  disability  of  coverture  could  not  exonerate  her  from  fraud." 
While  it  is  true  that  these  cases  seem  to  concern  only  the  general  estate  of 
the  married  woman,  we  fail  to  perceive  why  the  salutary  principles  an- 
ooonced  may  not  be  applied  as  well  to  cases  where  her  separate  estate  is  in- 
volved. Estoppel  operates  not  so  much  upon  the  estate  as  upon  the  con- 
science. Another  nearer  in  point  so  far  as  dealing  with  the  question  of 
estoppel  and  the  separate  estate  of  the  feme,  is  Louisville,  &c.,  Railway  Co." 
V.  Stevens,  96  Ky.,  403.     In  that  case  Mrs.  Minor,  a  married  woman,  under- 
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took  to  ooDvey  a  right  of  way  to  her  land  (held  as  her  separate  estate)  to 
appellant  railway  company.  Her  husband  Joined  in  the  deed.  It  was  noTer 
acknowledf<ed  as  required  by  statute  nor  lodged  for  record.  The  railway 
oompany  having  entered  on  the  land  and  built  its  road,  she  sued  to  reooTer 
the  damages.  The  plea  of  estoppel  was  urged  against  her  recovery  and 
xlenied  I)y  this  court.  The  deed  of  the  married  woman  to  be  effective  as  a 
-deed  must  have  been  acknowledged  and  lodged  for  record.  (Section  607, 
Kentucky  Statutes;  chapter  d4,  section  21,  General  Statutes.)  The  court 
^aid :  "The  case  is  to  be  determined  as  if  she  never  signed  the  instrument. 
*  *  *  She  is  not  charged  with  the  perpetration  of  any  fraud  or  misrepre- 
sentation. If  she  has  attempted  to  convey  her  lands,  and  failed  to  do  so  in 
-a  manner  required  by  the  statute,  it  is  as  if  she  had  not  made  the  attempt." 

The  court  will  not  substitute  any  other  act  for  the  one  provided  by 
statute  for  the  conveyance  of  the  married  woman's  property.  But  where 
she  has  complied  with  the  statute  in  every  particular,  then  she  is  acting 
within  the  scope  permitted  to  her.  In  all  connected  with  that  deed  she  aou 
as  a  feme  sole,  the  prior  conditions  to  her  acting  at  all  having  been  first 
satisfied.  (Grant  v.  Townsend,  2  Hill,  N.  Y.,  552.)  The  niason  for  this 
seems  to  us  to  be  sound  and  just.  The  law  iKjrmits  her  to  sell  her  land,  and 
to  convey  it.  She  has  conveyed  it  in  the  manner  pointed  out  by  the  statute. 
To  make  that  conveyance  valid  the  bargain  and  sale,  the  consideration  and 
grant  therein  recited,  are  essential.  As  against  a  subsequent  innocent  pur- 
chaser who  has  relied  on  her  statement  as  to  the  requisite  consideration  and 
conveyance  named,  she  ought  not  to  be  heard  to  deny  it.  To  permit  it, 
would  be  to  suffer  her  to  nullify  the  very  thing  she  had  been  permitted  to 
do.  and  to  commit  a  wrong,  characterized  in  Connelly  v.  Brentzler.  supra, 
as  a  fraud.  (A  highly  interesting  and  learned  discussion  of  this  question 
may  be  found  in  Williamson  v.  Jones,  4  Am.  &  Eng.  Decisions  in  Equity, 
369.) 

The  language  of  the  Supreme  Court  of  Indiana,  in  King  v.  Bay,  66  Ind., 
1  (although  that  case  has  not  escaped  criticism  by  both  Judge  Seymour  D. 
Thompson  in  Central  Law  Journal,  and  Mr.  Blgelow  In  his  work  on  Es- 
toppel), appears  to  us  a  fair  statement  of  the  correct  principle.  Said  that 
court :  "The  statute  which  enables  her  (a  married  woman)  thus  to  convey, 
during  coverture,  the  lands  held  in  her  own  right,  imposes  upon  her  as  a 
-corrallary  all  the  obligations  of  the  conveyance,  save  those  which  the 
statute  Itself  excepts,  for  it  would  be  an  absurdity  to  say  that  she  bad  passed 
her  lands,  if  she  could  take  them  back  again,  and  the  estoppel  does  not 
depend  upon  the  obligation  of  the  covenant  of  warranty,  although  the  books 
sometimes  loosely  say  so.  It  depends  upon  good  faith,  right  conacieDoe, 
fair  dealing  and  sound  justice.  When  a  person  competent  to  act,  has  solemn- 
ly made  a  deed,  he  shall  not  be  allowed  to  gainsay  it  to  the  injury  of  those 
whom  he  had  misled  thereby."  (Citing  among  others  Massie  v.  Sebastiao, 
4  Bidd.  433;  Grout  v.  Townsend,  2  Hill,  N.  Y.,  654;  Van  Bensaellear  v. 
Kearney,  11  How.,  U.  S.,  297.) 

We,  therefore,  hold  that  in  a  deed  conveying  her  separate  propertyt  when 
executed  as  required  by  statute,  a  married  woman  may  estop  beraelf  as 
against  subsequent  innocent  purchasers  by  recitals  of  essential  facta  in  the 
^eed. 
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The  judgment  of  the  olronlt  court  being  tn  aooord  with  these  oonclnBlons*. 
Ib  affirmed. 


LONG,  &o.  V.  LONG'S  EX 'OR. 

SAME  Y.  LONG'S,  EX'OR,  &o. 

(Filed  October  1,  1902— Not  to  be  reported.) 

Personal  repre^sntatlves— Wills— L. ,  by  his  will,  gave  his  wife  power  to» 
(iispoae  of  tSO.OOO  of  his  estate.  She,  by  her  will,  directed  her  ezecator  to^ 
dispose  of  said  sum  of '130,000  as  therein  directed,  and  this  action  was  instl- 
tnsed  by  her  executor  to  compel  her  husband's  executor  to  pay  over  said  sum 
to  them.  Held— That  under  the  terms  of  the  wills  the  executor  of  the  wifo- 
bad  the  right  to  receive  said  sum  for  distribution. 

Wallace  &  Miller  for  appellants. 

W.  L.  Reeves,  W.  P.  Sandidge  and  W.  S.  Pryor  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

OplDion  of  the  court  by  Judge  Hobson. 

Nimrod  Long  bequeathed   to  his  wife  an  annuity  of  $3,000,  and  gave  her 
power  to  dispose  by  will  of  $30,000  of  his  estate.    She,  by  her  will,  after  re 
ferring  to  this  clause  of  her  husband's  will,  and  setting  It  out,  proceeded  as 
follows:  *' I  will   the  amount,  that  is,  the  $80,000  as  follows"  (here  follow 
bequests  1  to  16): 

"16.  I  bequeath  to  Hall  W.  Walters  $1,000,  to  be  paid  to  him  by  my  execu- 
tor, free  from  any  or  all  debts  or  obligations  that  he  may  owe  or  have  in^ 
carred  at  tho  date  of  my  death.  In  the  event  he  should  die  without  issue 
before  the  money  could  be  paid  over,  I  will  that  this  $1,000  shall  be  converted 

ioto  my  estate  and   divided  as  provided  in  section of  my  will.    (Here- 

tollow  some  other  devises  of  the  $30,000.) 

"I  appoint  the  Deposit  Bank  and  Trust  Co.  of  Russellville  my  executor, 
under  the  contract  made  with  them  in  my  paper,  and  empower  them  to  carry 
oat  the  provisions  of  this  my  last  will."    •    ♦    • 

After  her  death  the  executors  of  Nimrod  Long  refused  to  pay  to  her  execu- 
tor the  $30,000,  to  be  distributed  by  it  to  the  devisees  according  to  her  will, 
SDd  this  suit  resulted  to  determine  whether  the  executor  of  Nimrod  Long 
BboDld  pay  over  to  her  executor  this  fund.  The  court  adjudged  in  favor  of 
bar  executor.  Neither  her  executor  nor  the  executors  of  Nimrod  Long  have 
appealed  from  that  judgment,  although  both  excepted  to  the  ruling  of  the 
coQrt  on  some  of  the  points  involved,  but  two  of  the  devisees,  Edmonia  B. 
LoDg  and  Nannie  E.  Cochran,  have  appealed,  complaining  that  the  money 
was  turned  over  to  the  executor  of  Mrs.  Long  for  distribution  on  account  of 
tbe  increased  cost  thus  entailed  and  also  complaining  of  the  fees  allowed  the 
ezeontor's  counsel  in  the  case. 

Where  a  general  power  is  given  by  will  to  another  to  dispose  of  a  fund 
tbere  is  some  oonflict  in  the  authorities  as  to  the  interest  which  the  donee 
of  the  power  takes  in  the  fund.  The  weight  of  authority  seems  to  be  that- 
where  the  donee  of  a  power  dies  insolvent  it  may  be  subjected  to  his  debts, 
though  this  is  questiohed  where  the  debts  were  not  created  upon  faith  of  the- 
power.    (Wales  V.  Bowdlsh,  4  L.  R.  A.,  8£5.)    But  however  this  may  be,. 
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"Where  the  power  of  appointment  is  unlimited  and  the  donee  is  at  liberty  to 
appoint  his  executor  to  execute  it,  it  is  clear  that  he  may  by  will  Em- 
power his  executor  to  collect  and  distribute  the  fund.  It  has  often  been 
held  that  where  the  donee  of  a  f^eneral  power  of  appointment  over  personalty 
executes  the  power  and  appoints  an  executor  the  executor  is  entitled  to  re- 
ceive the  fund.  (Farwell  on  Powers,  page  825;  In  re  Hoskins,  Trust,  5 
Law  Reports,  Chancery  Dlv.,  229;  6  Law  Reports,  Chancery,  281;  Wllday  v. 
Barnett,  6  Law  Reports,  Equity  Gases,  192;  Clapp  v.  Ingraham,  126  Mass., 
200.) 

In  this  case  it  seems  evident  to  us  that  Mrs.  Long's  wiy  empowers  ber 
executor  to  receive  the  $30,000.  In  the  devise  to  Hall  W.  Walters  it  is  ex- 
pressly stated  that  the  money  fs  to  be  paid  to  him  by  her  executor  free  from 
■all  debts  or  obligations  he  may  have  incurred  at  ber  death,  and  then  in  the 
clause  appointing  the  executor  under  contract  made  with  the  biuik  it  is  ex- 
pressly stated  that  she  empowers  it  "to  carry  out  the  provisions  of  this  mv 
last  will. "  These  .words  immediately  following  the  bequests  of  the  $S0,000 
can  not  logically  be  understood  not  to  include  these  bequests.  We,  there- 
fore, conclude  that  the  circuit  court  did  not  err  in  directing  tbe  money  to 
b9  paid  to  Mrs.  Long's  executor. 

As  to  the  appeal  in  regard  to  the  attorneys'  fees,  we  do  not  see  that  any 
substantial  rights  of  appellants  were  prejudiced.  This  appeal  is  mainly 
r.'sted  on  the  ground  that  the  court  erred  in  ordering  the  fund  paid  to  Mrs. 
Long*s  executor,  end,  therefore,  that  the  cost  thus  incurred  was  erroneously 
adjudged  to  be  paid.  This  contention,  as  we  have  seen,  can  not  be  main- 
tiiued,  and  without  elaborating  the  matter,  it  is  suflScient  to  say  that  the 
j  idgment  of  the  court  as  to  the  payment  of  the  cost  was  as  favorable  to  ap- 
pellants as  the  law  warranted  under  the  view  of  the  case  that  we  have  in- 
dicated. 

Judgment  affirmed. 


EDWARDS  V.  LOGAN. 
(Filed  October  1,  1902— Not  to  be  reported.) 

1.  Contested  elections— Dismissal  for  failure  to  file  transcript  in  time— A 
transcript  of  a  record  on  appeal  filed  in  the  Court  of  Appeals  on  July  28, 
1902,  from  a  judgment  rendered  on  June  28,  1902,  was  filed  too  late,  but  a 
motion  to  dismiss  which  was  made  after  an  order  eubmitting  the  case  bad 
been  entered,  with  ten  days'  leave  to  brief,  will  be  overruled.. 

2.  Subpoena  duces  tecum— Where  it  does  not  appear  from  the  record  that 
the  ballots  were  ever  filed  in  the  case,  or  that  they  were  in  proof,  or  that 
they  were  received  from  the  custody  of  the  proper  officer,  a  subpoena  duoes 
tecum  will  not  be  granted  to  bring  up  the  ballots. 

John  £.  DuBose,  W.  B.  Gaines  and  Edward  W.  Hines  for  appellant. 
Wilkins  &  Lay,  D.  W.  Wright  and  Wm.  Cromwell  for  appellee. 
Appeal  fiom  Edmonson  Circuit  Court. 
Opinion  of  the  cjourt  by  Judge  O'Rear. 

This  is  a  contested  election  case.  The  judgment  in  this  case  was  rendered 
on  June  28,  1902.    The  transcript  was  filed   in  the  ofiBce  of  the  clerk  of  the 
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CoDrt  of  Appeals  July  S6,  lfi02.  After  the  case  was  submitted  Id  this  court 
appellee  moved  to  disiuiss  the  appeal  because  the  transcript  had  not  beeu 
filed  withio  the  time  prescribed  by  the  statute,  thirty  days.  Had  this  mo- 
tion been  made  before  the  case  had  been  submitted  upon  its  merits  it  must 
have  prevailed.  (Board  of  Councilmen  of  the  City  of  Frankfort  v.  Farmers 
Bank  of  Kentucky,  20  Ky.  Law  Bep.,  1635.)  But  it  has  been  held  in  Biz- 
Ier'8  Adm'r  v.  Parker.  8  Bush.  166,  and  followed  in  Nickel,  &c.  v.  Citizens 
Bank  of  Kuttawa.  22  Ky.  Law  Rep.,  1553:  *'A  failure  to  make  motion  to  di&- 
misB  the  appeal  because  the  record  was  not  filed  within  the  time  prescribed 
by  law  until  after  the  case  was  submitted  on  final  hearing;  must  be  regarded 
as  a  waiver  of  the  riffbt." 

This  case  was  submitted  for  decision  on  final  hearing  on  September  19, 
l^fi,  with  ten  days  leave  to  file  briefs.  On  i-'eptember  aS,  1902,  appellee  en- 
tnred  this  motion  to  dismis^s  the  appeal.  Following  the  cases  above  cited, 
the  motion  tp  dismiss  must  be  overruled.  Appellee  has  asked  for  a  sub- 
P'PDa  daces  tecum  to  require  Che  clerk  of  the  circuit  court  to  transmit  to 
this  court  all  the  ballots  in  this  case.  The  petition  under  which  the  present 
statute  (section  12,  act  approved  October  24,  1900,  of  the  acts  of  the  extraor- 
dinary session  of  the  general  assembly  of  1900)  takes  the  place  of  the  notice 
of  contest  formerly  provided  by  statute.  That  section  provides:  "Such 
petition  shall  be  filed  and  process  issued  in  the  case  of  an  ofiScer  elective  by 
the  voters  of  the  whole  State,  or  any  district  comprising  more  than  one 
county,  within  thirty  days  after  the  final  action  of  the  board  of  canvassers, 
arid  in  case  of  any  other  office,  within  ten  days  after  such  < action;  and 
«ball  state  the  grounds  of  the  contest  relied  on,  and  no  other  grounds  shall 
afterwards  be  relied  upon."  ' 

The  petition  in  this  case  enumerates  a  number  of  specific  charges  of  illegal 
voting  occurring  in  certain  precincts;  also  certain  alleged  errors  of  election 
offitiers  and  oanvassinsie  officers  in  certain-named  precincts.  These  charges 
are  set  out  with  particularity  and  detail.  The  petition  then  adds  that  the 
oounty  canvassing  board  "made  grave  errors'*  in  the  count  and 'tabulation 
of  the  vote  of  the  county,  to  plaintiff's  loss  and  disadvantage.  It  is  als^ 
charged  that  many  voters  of  the  opposite  political  faith  "crossed  over  and 
vottKl  for  him  (plaintiff),  and  that  by  counting  and  tabulating  for  hini 
crossed  voters  by  such  lights  as  are  usually  provided  for  the  officers  of  elec- 
tion to  count  the  vote  by,  it  is  easy  to  make  a  mistake  to  the  hurt  of  thti 
man  for  whom  the  stray  party  men  are  crossing  over  and  voting  for.  Plain- 
tiff asks  and  prays  the  court  ior  a  recount  of  each  and  every  precinct  in  Ed- 
nionson  county  at  the  November  ejection,  1901. " 

The  allegations  above  set  out  are  not  sufiSdent,  in  our  opinion,  to  constitute 
A  specific  charge  that  would  apprise  the  opposite  party  of  its  nature,  and 
that  would  enable  him  to  prepare  a  defense.  Commissioners  were  appointed 
hy  the  court  on  its  own  motion  to  examine  and  count  the  ballots.  They  did 
so,  at  least  they  so  reported,  but  exceptions  were  sustained  to  their  report. 
It  does  not  appear  from  the  record  that  these  ballots  were  ever  filed  In  the 
case,  nor  does  it  appear  that  they  were  in  proof,  nor  that  they  were  received 
from  the  custody  of  the  proper  officer. 

Upon  these  facts  the  court  is  of  opinion  that  the  original  ballots  have  no 
proper  place  In   this  record  on  appeal;  that  the  only  matters  that  this  court 
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l8  authorized  to  pass  upon  are  the  issues  speoifioally  made  and  Joined  by  th» 
pleadings  of  the  parties  and  the  proof  that  was  filed  by  the  respeotlve  parties 
within  the  time  presoribed  by  the  statute,  to  wit,  within  the  sixty -five  daya 
mentioned  in  the  section  above  quoted.  Any  other  practice  would  foster 
and  encourage  speculative  contests,  based  not  upon  known  facts  or  reasons, 
but  made  in  the  hope  that  something  might,  be  discovered.  It  would  beta 
make  this  court  a  canvassing  board,  and  to  substitute  commissioDers  ap- 
pointed by  the  court  for  the  canvassing  boards  created  by  law.  The  motion 
for  the  subpoena  duces  tecum  is  overruled. 

The  matters  involved  in  this  record  are  such  apparently  as  are  involved  ii> 
other  records  which  have  been  and  are  now  pending  before  this  court.  They 
do  not  appear  to  the  court  to  be  novel.  The  motion  for  an  oral  argument  1» 
overruled. 

In  view  of  the  delay  in  passing  upon  this  action  the  court  grants  a 
further  extension  of  ten  days  to   the  parties  to  file  briefs. 


COX.  JR.  y.  COMMONWEALTH. 
(Filed  October  1.  1902— Not  to  be  reported. ) 

1.  Criiuiiial  law— Instructions— On  the  trial  of  appellant  for  murder, 
which  resulted  in  a  judgment  of  conviction  and  sentence  to  confinement  in 
the  penitentiary  for  life,  appellant  complains  on  appeal  that  the  lower  court 
erred  in  refusing  to  give  to  the  jury  an  instruction  authorizing  a  conTlctloD 
for  manslaughter.  Held— That  as  the  facts  show  the  homicide  was  unpro- 
voked and  atrocious,  it  was  not  error  to  give  an  instruction  on  man- 
slaughter. The  law  is  well  settled  in  this  State  that  where,  on  a  trial  for 
murder,  there  is  no  evidence  tending  to  show  that  the  act  of  killing  was 
committed  in  hot  blood,  under  provocation,  that  it  is  not  proper  for  the 
court  to  instruct  the  jury  on  this  theory. 

3.  Evidence— The  father  of  appellant  having  testified,  the  Commonwealth's 
attorney  asked  him  if  he  had  not,  since  the  killing,  told  the  mother  of  de- 
ceased that  no  one  regretted  more  than  he  did  the  occurrence;  that  he  would 
prefer,  if  such  a  thing  were  possible,  that  it  was  his  boy  that  was  shot,  as  he 
had  been  a  bad,  unruly  boy.  Upon  his  denying  it,  the  mother  of  the  de- 
ceased was  permitted  to  establish  the  fact.  Appellant  complains  of  this  evi- 
dence. Held— That  said  evidence  was  competent  only  to  contradict  tbe- 
Btatement  of  the  witness,  and  the  court  should  have  so  stated  to  the  jury,  but 
a  failure  to  do  so  was  not  prejudicial  to  appellant. 

B.  6.  Williams  and  Jas.  A.  Scott  for  appellant. 

Clifton  J.  Pratt  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant,  John  Cox,  Jr.,  had  been  in  the  employ  of  the  Louisville  & 
Nashville  Railroad  Co. ;  was  one  of  a  gang  of  laborers,  who  were  bossed  by 
the  deceased.  Bradford  Reed.  Some  days  previous  to  the  19th  of  February, 
1901,  he  was  discharged  from  the  employment,  and  became  very  angry  in 
consequence  thereof,  and  was  very  solicitous  to  find  out  who  had  been  In- 
strumental in  having  it  done,  avowing  to  divers  persons  that  he  Intended  to 
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flDd  out  the  cause.  On  the  19th  of  February,  1901,  about  one  hour  and  a 
half  before  the  bomloide,  he  purchased  a  thirty-eight  caliber  pistol  from  the 
CoIUds  hardware  store  in  Frankfort,  and  stationed  himself  at  the  end  of  a 
car  near  by  the  path  he  knew  Beed  would  take  in  going  to  his  home  when 
be  quit  work.  Several  persons  belonging  to  the  section  gang,  and  who  were 
with  the  deceased  at  the  time  he  was  shot,  testify  that  as  they  were  walking 
by  the  oars  the  appellant  stepped  out  in  front  of  Reed,  and  said:  "Brad, 
why  did  you  fire  me?"  That  the  deceased  responded:  *'I  did  not  fire  you; 
Mr.  Stevenson  did  It.  You  know  as  much  about  that  as  I  do.  Go  home;  I 
don't  want  to  have  any  trouble  with  you."  That  the  appellant  responded  : 
"No,  by  G— ,  you  won't  have  any  trouble  with  me;  I  am  going  to  kill  all  of 
you  G—  d^  s—  b—,"  and  immediately  opened  fire  upon  the  deceased,  hitting 
bim  four  times,  from  which  shooting  he  died.  One  of  the  parties  present > 
Pope,  grabbed  him  in  an  effort  to  prevent  further  shooting,  when  the  de^ 
fendant  turned  upon  him  and  said:  "0—  d—  you,  I  want  you,  too."  But 
Pope  succeeded  In  wresting  the  pistol  from  him  and  throwing  him  to  the 
KTound.  There  is  no  testimony  in  the  case  conducing  to  show  that  the  de- 
oeased  did  or  said  anything  to  provoke  the  desperate  attack  made  upon  him 
by  appellant  at  the  time.  He  was  unikxmed  and  peacefully  going  from  his' 
work  to  bis  home,  with  his  dinner  pail  in  his  hand.  On  this  testimony  the 
appellant  was  indicted  by  the  grand  jury  of  Franklin  county  and  at  the 
September  term,  1901,  was  tried  and  convicted,  and  was  by  a  verdict  of  a 
iary  sentenced  to  confinement  in  the  penitentiary  for  life.  We  are  asked  to 
reverse  the  judgment  rendered  pursuant  thereto  on  two  grounds : 

1st.  Because  of  the  refusal  of  the  trial  court  to  give  an  instruction  based 
upon  the  theory  that  the  homicide  was  the  result  of  heat  of  passion,  which 
riidaoed  it  to  manslaughter. 

2d.  Because  the  Commonwealth's  attorney,  upon  the  cross-examination  of 
the  father  of  appellant,  was  permitted  to  ask  him  if  he  did  not  say  to  the 
mother  of  the  deceased,  between  the  day  when  he  was  shot  and  the  day  of 
bl8  death,  that  no  one  regretted  more  than  he  did  the  occurrence;  that  he 
would  prefer,  if  such  a  thing  were  possible^  that  it  were  his  boy  that  was 
sbot.  as  he  had  always  been  a  bad,  unruly  boy.  And  when  the  witnesa 
deDied  making  the  statement,  permitting  Mrs.  Beed  to  be  called  to  establish 
the  faot. 

It  is  Dot  contended  that  appellant  acted  in  self-defense,  but  that  before^ 
and  at  the  time  of  the  homicide  he  was  so  insane  as  not  to  have  had  suffi- 
cient will  power  to  control  his  action;  and  this  defense  was  submitted  to 
the  jary  by  Instructions  which  are  not  complained  of  upon  this  appeal.  The 
Bister  of  appellant  testified  that  several  weeks  before  the  homicide  she  went, 
to  his  house  on  Sunday  during  his  absence,  and  found  the  door  locked :  and. 
that  she  peeped  through  the  shutter  and  saw  the  deceased  talking  to  the  ap-. 
pellant'B  wife,  and  that  when  the  door  was  opened  he  seemed  very  much, 
embarrassed;  that  she  informed  her  brother  of  this  occurrence  immediately,, 
sod  also  mentioned  it  to  him  on  the  afternoon  of  the  homicide.  The  state- 
nients  of  this  witness  are  flatly  contradicted  by  the  testimony  showing  that> 
the  deceased  was  nvt  present  at  the  house  of  appellant  on  the  occasion  re- 
ferrpd  to.  and  there  was  nothing  In  the  conduct  of  appellant  either  before  or 
At  the  time  of  the  commission  of  the  homicide  conducing  to  show  that  he. 
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dcrached  any  importance  to  this  alleficed  inforinatioD.  On  the  coDtrarj,  hi? 
only  complaint  was  that  he  had  been  dlscbAr^ed  from  his  employment  by 
the  deceased.  And  the  law  is  well  settled  in  this  State  that  where  on  a  trial 
for  murder  there  is  no  evidence  tending  to  show  that  the  act  of  killing  was 
committed  in  hot  blood  under  ftreat  provocntlon,  that  it  is  not  proper  for 
the  court  to  instruct  the  jury  on  this  theory,  and  a  refusal  to  do  so  is  not 
error.  (Robertson's  Criminal  Law,  volume  1,  page  336,  and  casen  there 
cited. ) 

The  statements  of  the  father  of  tha  accused  to  Mrs.  Reed  were  not  com- 
petent as  subf^tantive  testimony,  but  it  was  competent  to  go  to  the  jury  to 
contradict  the  statement  of  the  witness  that  the  nccused  was  at  the  date  of 
homicide  and  previous  thereto  insane.  And  whilst  the  trial  court  should 
have  explained  the  purpose  of  this  testimony  to  the  jury,  and  would  doubt- 
less have  done  so  if  requested,  we  can  not  see  that  appellant  was  prejudiced 
materially  by  his  failure  to  do  so.  As  it  is  perfectly  clear  from  the  undis- 
puted testimony  attendinpr  the  killing  that  if  he  was  not  insane  ajt  the 
time,  he  was  guilty  of  willful  murder. 

After  a  careful  consideration  of  the  record  and  brief  of  counsel,  we  con- 
clude that  the  judgment  must  be  affirmed,  and  it  is  so  ordered. 


EXCELSIOR  COAL  MINING  CO.  v.  GATLIFF. 

(Filed  October  1,  1902— Not  to  be  reported.) 

Contrnots- Settlement— In  this  action  for  the  settlement  of  balance  due  on 
a  mining  lease  the  case  was,  by  agreement,  submitted  to  a  special  judge 
without  the  intervention  of  a  jury,  whose  finding  is  sought  to  be  tet  aside  on 
this  appeal.  Held -That  said  judgment  will  not  be  disturbed.  It  is  a  rule 
of  long  standing  in  the  Court  of  Appeals  that  where  both  the  law  and  facts 
are  submitted  to  the  trial  judge  without  the  intervention  of  a  jury  his  find- 
ing? of  fact  will  be  treated  as  the  verdict  of  a  properly  instructed  jury. 

G.  W.  Saulsberry,  J.  W.  Alcorn,  N.  B.  Hays  and  C.  W.  Metcalfe  for  ap- 
pellant. , 

J.  R.  Sampson  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  28tb  of  October,  1897,  the  appellee,  Gatlifl,  by  written  oontract, 
leased  to  John  M.  Brooks,  for  the  purpose  of  mining  coal,  a  tract  of  land  in 
Bell  county.  By  the  terms  of  the  written  contract  the  lease  was  to  run  for 
a  period  of  twenty-flve  years,  at  an  annual  rental  of  not  less  than  |1,S20,  to 
be  paid  in  monthly  installments  of  $165.  The  contract  provided  that  a  roy- 
alty of  9  cents  per  ton  should  be  paid  for  ooal  shipped  away  from  the  mine 
and  5^  cents  per  ton  for  coal  used  by  the  railroad  company;  and  if  the 
amount  of  ooal  taken  out  realized  at  these  rates  more  than  $165  per  month, 
then  the  extra  amount  should  be  paid;  and  that  a  monthly  report  should  be 
made  to  the  appellee  on  the  10th  of  each  month,  showingnbe  amount  of  ooal 
mined  in  the  preceding  month,  and  a  set  of  books  kept  showing  the  amount 
of  ooal  sold,  which  should  be  open  to  the  inspection  of  appellee.    Brooks 
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assigned  this  lease  to  the  appellant,  the  Excelsior  Coal  Mining  Co.,  od  July 
1,  1898.  and  they  began  operations  thereunder  on  the  Ist  day  of  January, 
1899. 

It  Is  conceded  that  all  royalties  due  appellee  were  paid  up  to  the  1st  day  of 
February,  1900,  and  the  controversy  in  this  action  is  over  a  balance  alleged 
to  be  due  to  appellee  for  the  months  of  February,  1900,  to  December,  1900, 
inclusive.  The  appellee  alleges  in  substance  that  there  was  due  to  him 
under  his  contract  for  coal  taken  out  during  this  period  11,966.40;  and  that 
of  this  sum  there  had  been  paid  $1,437.80,  leaving  a  balance  due  of  $525,  for 
wbiob  he  asks  judgment.  Appellants  in  their  answer  deny  this  alleged  bal- 
ano^,  and  allege  that  on  the  Ist  day  of  July,  1900,  a  full  settlement  was  had 
between  the  parties,  in  which  it  was  ascertained  that  there  was  due  to  ap- 
pellee 1487.06,  which  was  paid  to  his  attorney  and  receipt  in  full  given 
therefor.  Appellee,  in  his  reply,  denied  the  alleged  settlement,  and  said 
that  instead  of  $487.06,  appellant  actually  owed  him  $863.98  en  the  Ist  day  of 
July,  1900;  and  that  his  attorney,  by  mistake,  executed  a  receipt  in  full. 
The  case  by  agreement  was  submitted  to  a  special  judge  without  the  Inter- 
Tention  of  a  jury,  both  parties  requesting  a  separate  finding  of  the  law  and 
facts.  The  special  judge  found  that  between  February  1, 1900,  and  December 
21,  1900,  inclusive,  there  was  due  to  appellee,  under  his  contract  for  coal 
taken  out,  $9,233.03,  but  that  appellants  were  entitled  to  a  deduction  of 
1266.23  from  this  amount  to  make  up  deficits  in  coal  taken  out  under  the 
contract  in  the  corresponding  month  of  the  preceding  year,  leaving  due  to 
apDellee  a  net  balance  of  $1,966.80  for  royalties,  and  that  during  this  period 
of  time  he  had  received  in  payment  on  this  amount  $1,489.80,  and  that  he 
wns  entitled  to  a  judgment  for  the  difference.  He  also  found  that  there  had 
been  no  final  settlement  on  the  Ist  of  July. 

There  seems  to  be  no  contradiction  as  to  the  amount  of  coal  which  was 
actually  taken  out  of  the  mines  during  this  period,  and  little  conflict  in  the 
evidence  as  to  the  amount  due  therefor  under  the  contract;  and,  in  our  opin- 
ion, the  testimony  supports  the  finding  of  the  special  judge.  And  it  is  a  rule 
of  long  standing  in  this  court  that  where  both  the  law  and  facts  are  sub- 
mitted to  the  trial  judge  without  the  intervention  of  a  jury,  his  finding  of 
fact  will  be  treated  as  the  verdict  of  a  properly  instructed  jury.  Applying 
this  rule  in  this  case,  there  is  no  ground  for  a  reversal  of  the  judgment 
appealed  from. 

Judgment  affirmed. 


PADUAOH  BANKING  CO.  v.  RAGSDALE,  &c. 

(Filed  October  1,  1902— Not  to  be  reported. ) 

Usury —Appellants  borrowed  several  sums  of  money  from  appellee  and 
^ored  same  by  a  mortgage  on  three  tracts  of  land.  A  settlement  between 
the  parties  was  made  by  which  the  note  was  surrendered  by  appellant  and 
«  ooQveyanoe  to  appellant  was  made  by  appellees  of  two  pieces  of  said  prop- 
^ty.  Appellees  now  sue  to  recover  usury  paid.  In  defense  appellant  urgei 
that  no  valuation  of  the  property  was  made,  but  the  parties  made  a  lumping 
trade  in  oompromiae  of  the  entire  claim.  Held— That  the  chancellor  fixed  a 
proper  valuation  on  the  land  and  charged  appellee  with  $644  as  usury. 

W.  D.  Greer  and  W.  M.  Beed  for  appellant. 
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OIlveT  &  Olivdz  and  J.  C.  HusbandR  for  appellees. 
Appeal  from  MoCraoken  Olroult  Court. 
OplDioD  of  the  oourt  by  Judge  Burnam. 

This  action  was  instituted  by  the  appellees,  Ragsdale,  against  the  appel^- 
lant,  the  Paduoah  Banking  Co.,  to  recover  $038.18  of  usury,  which  they 
claim  to  have  paid  to  appellant  on  certain  loans. 

It  appears  from  the  testimony  that  on  the  8th  of  January,  1890,  the  appel- 
lees borrowed  from  appellant  1664  and  executed  their  note  therefor;  and  tbat> 
on  the  7th  day  of  September,  1890,  they  borrowed  the  additional  stim  of 
11,000.  for  which  they  executed  note.  And  on  the  S7th  day  of  April,  1891, 
they  wished  to  borrow  11,000  more.  The  appellant  agreed  to  make  the  addi- 
tional loan,  but  required  that  the  interest  should  be  counted  upon  the 
two  previous  loans  and  the  entire  indebtedness  of  appellants  to  the  bank 
should  be  consolidated  into  one  note,  and  secured  by  a  mortgage.  This  waa 
agreed  to,  and  on  that  day  appellants  executed  their  note  to  the  bank  for 
$8,000,  due  six  months  after  date,  the  note  being  secured  by  a  mortgaice  on 
three  separate  parcels  of  real  estate  on  Ninth  street  in  the  city  of  Paduoah. 

Appellant  charged  interest  on  all  of  these  loans  at  the  rate  of  8^  per  cent. 
per  annum,  and  after  deducting  all  the  credits  the  balance  due  the  bank  on 
the  26th   of  July,  1899,  amounted   to  $2,879.13.    On   that  day  Ragsdale    and 
wife  conveyed  by  deed  to  the  bank  two  of  the  houses  and  lots  mortgaged  to< 
them  for  the  recited  consideration  of  $1,800.    No  money,  however,  passed; 
the  bank  surrendered  the  $3,000  note.     Calculating  interest  on  the  various 
loans  up  to   the   date  of   this  conveyancu  at  6  per   cent,   discloses   a    bal- 
ance due  by  appellee  amounting  to  $1,366.    The  appellees  sought  in  this  suit 
to  recover  the  difiPerence  between  $1,866  and  $2,279.13  as  usury,  on  the  ground 
that  by  the  conveyance  of  tlie  land  they  had  paid  to  the  bank  the  entire  bal- 
ance due  them  at  the  rate  of  S]4  per  cent.    The  bank  by   way  of  defense 
claim  that  the  lots  conveyed  to  them  were  not  worth  exceeding  the  balance 
due  upon  their  notes  calculated  at  the  legal  rate;  that  they  had  learned  the 
purpose  of  appellant  to  plead  usury,  and  that  for  the  express  purpose   of 
avoiding  a  suit  for  usury  they  took  the  lots  by  way  of  compromise  and  pay- 
ment of  their  debt.    The  testimony  shows  that  at  the  date  of  the  settlement 
BUd  transfer  of  the  lots  there  was  no  discussion    between   the  parties  as  to 
the  valuation  placed  upon  the  lots.    It  was  simply  a  lumping  trade,  appel- 
lees conveying  the  lots  and  appellants  surrendering  the  note.    The  testimony 
as  to  the  value  of  the  lots  at  the  time  is  very  conflicting,  varying   from 
$1,600  to  $2,600.    ^be  circuit  Judge  fixed  the  value  of  the  lots  at  the  date  of 
the  transfer  at  $1,900.  and  deducted   the  balance  due  to  appellants,  tl.866, 
therefrom,  found  a  difference  of  $644  illegal  interest  collected  by  the  bank. 
Both  parties  appealed. 

After  a  careful  perusal  of  the  record  we  have  arrived  at  the  conclusion 
that  the  valuation  placed  upon  the  lots  by  the  circuit  judge  is  supported  by 
the  evidence,  and  to  the  extent  that  this  valuation  exceeded  the  true  amount- 
due  appellants  upon  their  debt,  calculating  at  6  per  cent.,  the  payment  waa 
usurious,  and  they  are  entitled  to  recover  this  sum. 

For  reasons  indicated  the  judgment  is  affirmed  both  or  original  and 
appeals. 
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CITY  OF  LOUISVILLE  v.  JOHNSON. 
(Filed  October  1,  1909— Not  to  be  reported.) 

1.  Mnolcipal  goverDmeDt—Negllfcenoe— Injury  from  fall  of  gutter  covering 
— At  the  Intersection  of  Grayson  and  Eleventh  streets  in  the  olty  of  Louis- 
ville'a  guttering  is  covered  by  a  heavy  iron  plate  which  is  sometimes  used 
«i  a  footway.  A  wagon  while  passing  across  the  end  of  one  of  these  plates 
oanaed  the  other  end  to  fly  up  and  fall  on  appellee's  foot,  crushing  it,  for 
which  he  brought  this  suit  for  damages.  The  stone  supporting  the  plate 
had  become  worn  and  broken,  causing  the  plate  to  be  lifted  up  and  fall  on 
appellee's  foot.  Held— That  the  city  was  properly  held  liable  for  said  injury. 
The  defect  in  the  gutter  was  the  proximate  cause  of  the  injury.  While  the 
wagon  running  over  the  gutter  lifted  the  plate  and  caused  it  to  fall  on  ap- 
pellee's foot  th^  plate  was  put  there  for  wagons  to  run  over  and  it  was  negli- 
gence in  the  city,  after  notice  of  the  situation,  to  suffer  it  to  remain  In  a 
dangerous  condition.  The  negligence  of  the  city  in  maintaining  the  plates 
Id  a  dangerous  condition  was  the  eflQcient  cause  of  the  injury. 

2.  Instructions— The  court  properly  instructed  the  jury  that  it  was  the 
doty  of  the  city  to  keep  its  streets  and  public  highways  in  such  a  condition 
that  they  may  be  used  by  the  public  with  reasonable*  safety.  The  court 
properly  refused  to^lnstruct  the  jury  that  it  was  negligence  on  the  part  of 
appellee  to  walk  on  the  plate  instead  of  on  the  crossing,  as  a  pedestrian  Is 
not  confined  to  the  footway  crossing,  but  if  ignorant  of  any  danger  may 
cross  a  street  at  any  point  that  suits  his  oonvenience  without  imputation  of 
negligence. 

3.  New  trial— The  granting  of  a  new  trial  is  largely  a  matter  of  discretion 
with  the  trial  judge,  and  in  this  case  that  discretion  seems  not  to  have  been 
abused. 

H.  L.  Stone  for  appellant. 

Bennett  H.  Young  and  E.  C.  Waide  for  appellee. 

Apiieal  from  Jefferson  Circuit  Court,.  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hobson. 

At  the  intersection  of  Qrayson  street  with  Eleventh  street  in  Louisville 
the  gutter  runs  across  Grayson  street  and  is  covered  by  iron  plates  weighing 
from  800  to  1,000  pounds.  Grayson  street  at  this  point  is  paved  with  granite 
blocks,  and  these  blocks  next  to  the  gutter  covering,  and  for  about  eight  feet 
back  from  it,  are  raised  somewhat  for  a  footway  crossing,  this  raised  portion 
being  opposite  the  sidewalk;  but  as  the  iron  covering  over  the  gutter  is 
smooth  and  better  walking,  many  persons  cross  on  it.  Appellee,  Ben  John- 
BOD,  while  crossing  It  was  seriously  injured  by  one  of  the  iron  plates  falling 
upon  his  foot  in  such  a  manner  as  to  crush  and  permanently  injure- it.  The 
reason  the  plate  fell  upon  him  was  that  by  the  running  of  wagons  over  it 
the  stone  upon  which  it  rested  had  been  broken  or  worn  away  so  that  the 
plate  did  not  set  level  and  when  a  wagon  ran  over  the  other  end  the  end 
next  to  him  was  thrown  up  and  as  the  wagon  left,  it  fell  upon  his  foot.  On 
the  first  trial  of  the  case  there  was  a  verdict  for  the  defendant.  The  court, 
-on  motion,  granted  a  new  trial,  and  on  the  second  trial  there  was  a  verdict 
for  the  plaintiff  for  $1,600,  on  which  the  couttlentered  judgment. 

It  is  insisted  for  the  city  that  the  court  erred  in  granting  a  new  trial.  The 
ceoord  does  not  show  on  what  ground  the  court  acted.  We  are  left  entirely 
io  Bunniae  his  reasons.    There  was  some  newly-discovered  evidence  after  the 
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Terdiot,  whlob  was  importaDt,  aDd  it  may  be  that  aside  from  this  the  court 
was  of  opinion  that  justice  had  Dot  been  done,  and  that  a  new  trial  should 
be  granted  on  all  the  evidenoe  before  it.  Where  the  trial  oourt  has  granted 
a  new  trial  In  a  case  like  this,  it  by  no  means  follows  that  a  reversal  of  the 
judgment  should  be  had  where  this  court  would  have  aflSrmed  his  judgment 
if  he  had  refused  to  grant  the  new  trial.  The  granting  of  the  new  trial  is 
largely  a  matter  of  discretion  with  the  trial  judge.  He  hears  the  witneues^ 
the  trial  is  had  in  his  presence,  he  sees  the  jury  and  he  necessarily  knows  of 
many  things  that  might  be  prejudicial  to  the  attainment  of  justice  whioh 
this  court  can  not  know.  On  all  the  facts,  we  can  not  say  that  the  learned 
oirouit  judge  abused  a  sound  discretion  in  granting  the  new  trial  com- 
plained of;  on  the  contrary,  the  result  of  the  second  trial  tends  strongly  ta 
sustain  his  action.  (L.  Ss  N.  R.  B.  Co.  v.  Gonnlff,  16  Ey.  Law  Rep., 
296;  Judd  v.  C.  &  O.  R.  R.  Co.,  18  Ky.  Law  Rep.,  748;  Berbericb  v. 
Louisville  Bridge  Co.,  20  Ky.  Law  Rep.,  467;  Vogt  Machine  Co.  v. 
Penn.  Iron  Works,  23  Ky.  Law  Rep.,  2168.) 

The  defect  in  the  gutter  was  certainly  the  proximate  cause  of  appellee's 
injury.  It  is  true  the  wagon  running  over  the  gutter  lifted  the  plate  up  and 
caused  it  to  fall  on  appellee's  foot,  but  the  plate  was  put  there  for  wagons 
to  run  over  and  it  was  negligence  in  the  city,  after  notice  of  the  situation,  to 
Bu£Eer  it  to  remain  in  a  dangerous  condition.  If  the  guttering  bad  been  In 
good  condition  it  would  not  have  been  thrown  up  when  the  wagon  strnok. 
It.  The  negligence  of  the  city  in  maintaining  the  plates  in  a  dangerous 
condition  was.  therefore,  the  elBcient  cause  of  the  casualty.  (1  Sedgewick 
on  Measure  of  Damages,  sections  128  129;  Davis  v.  Paducah  Rail  way  Co. , 
ante,  186. 

The  instruction  of  the  court,  that  it  was  the  duty  of  the  city  to  keep  Its 
streets  and  public  highways  in  such  a  condition  that  they  may  be  used  by 
the  public  with  reasonable  safety,  was  proper.  The  court  correctly  refused 
to  instruct  the  jury  in  effect  that  the  gutter  cover  did  not  form  a  part  of  the 
footway  for  pedestrians,  and  that  plaintiff  should  have  walked  on  the  foot- 
way crossing.  While  there  is  some  conflict  in  the  authorities,  the  weight  of 
authority  sustains  the  rule  heretofore  announced  by  this  court,  that  a 
pedestrian  is  not  confined  to  the  footway  crossing,  but  if  ignorant  of  any 
danger  may  cross  a  street  at  any  point  that  suits  his  convenience  without* 
Imputation  of  negligence.  (Glasgow  v.  Gillen water,  28  Ky.  Law  Rep. ,  2375 ; 
Lexington  v.  Anger,  4  Ky.  Law  Rep.,  24;  Shearman  and  Redfleld  on  Negli- 
gence, section  876;  Brusso  v.  Buffalo,  90  N.  Y.,  679;  Collins  v.  Dodge,  87 
Minn.,  503;  Combs  v.  Purrington.  42  Me.,  382;  Raymond  v.  City  of  Lowell, 
6  Cusb.,  624.  68  Am.  Dec,  57,  and  note,  page  67;  Bell  v.  Clarion  Iowa,  ^ 
American  Negligence  Reports,  256;  Olathe  v.  Mizee,  48  Kans. ,  486,  SO  Am. 
St.  Rep.,  808.) 

The  amount  of  the  recovery  is  not  excessive,  and  the  finding  of  the  jury  is 
supported  by  the  evidence. 

Judgment  a£9rmed. 


CALL  V.  SHEWMAKER,  &c. 

(Filed  October  1,  1902— Not  to  be  reported.) 

1.  Wills— Fraudulent  conveyances— The  father  of  appellant,  by  his  will, 
devised  a  share  of  his  estate  to  appellant  for  life,  and  also  provided  that  the* 
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beqoest  should  not  be  sold  until  the  devisee  had  been  Id  the  possessiou  Ol 
same  for  tweuty  years.  Within  twelve  years  after  the  testator's  death  ap- 
pellant made  a  deed  of  oonveyance  of  hie  land  to  appellee.  Appellant  insti- 
tuted this  action  to  set  aside  said  oonveyanoe,  alleging  that  while  he  was  in 
a  druoken  State  appellee  took  advantage  of  him  and  induced  him  to  sign 
Che  conveyance,  and  paid  him  only  140  and  a  bottle  of  whisky  for  the  prop- 
erty, worth  about  #6,000,  and  seeks  to  cancel  the  oonveyanoe  on  the  ground 
of  fraud.  Appellant  insists  that  appellee  is  not  entitled  to  any  relief  unless 
be  tenders  back  the  consideration  received.  Held— That  this  rule  can  not 
preveDt  the  chancellor  from  granting  the  relief  prayed  for  in  this  case,  as 
appellant  is  proven  to  have  possession  of  appellee's  property  for  many 
years,  rent  free,  when  same  was  fairly  worth  S400  per  year. 

3.  Estoppel— It  is  also  urged  as  a  defense  that  appellant  is  estopped  to 
deny  the  title  he  conveyed  is  Imperfect.  Held— That  one  of  the  exceptions 
to  this  rule  is  where  the  deed  is  obtained  by  fraud  or  where  the  weak  have 
been  imposed  upon  by  the  strong.  If  appellant  was  made  drunk  by  appel- 
lee, or  while  drunk  and  incapable  of  protecting  himself  advantage  was 
takeD  of  his  weakness,  a  court  of  equity  will  give  him  relief. 

4.  Limitation  on  con veya noes— Appellant  had  a  life  estate  in  said  property 
with  the  power  of  alienation  after  twenty  years,  and,  therefore,  the  convey- 
aoce  made  to  appellee  within  that  time  was  void.  This  limitation  on  the 
power  of  alienation  is  not  unreasonable. 

5.  Statute  of  limitation— The  defense  of  the  statute  of  limitation  must  be 
pleaded.    It  can  not  ordinarily  be  presented  by  a  demurrer  to  the  petition. 

I.  H.  Thunnan  and  J.  W.  S.  Clements  for  appellant. 

Nat  W.  Halstead  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Daniel  Call  by  his  will,  dated  November  7.  1879,  and  probated  in  Febru- 
ary, 1880,  devised  certain  land  to  appellant,  John  B.  Call.  The  provisions 
of  the  will  making  this  devise  are  as  follows  : 

"Sd.  I  will  and  bequeath  unto  my  brother  John  Call's  two  sons,  John 
B.  Call  and  Franklin  P.  Call,  fifty  acres  of  land  each,  John  B.  Call's 
fifty  acres  to  oome  oflf  of  the  home  farm  where  I  now  live. 

"4tb.  I  will  and  bequeath  all  the  balance  of  my  estate  in  land  unto  my 
brother  John  Call's  two  sons,  named  in  the  third  bequest  of  this  my  will, 
and  my  sister,  Mary  Garrett,  to  be  equally  divided  between  them,  my  sister 
Mary  to  receive  one-half  and  my  brother  John  Call's  two  sons,  John  B.  and 
Franklin  P.,  the  other  half,  and  this  property  is  hereby  entailed  as  follows* 
^iz. :  Mrs.  Mary  Garrett  Is  to  have  hers  for  her  use  and  benefit  as  a  home  so 
long  as  she  may  live,  and  the  same  not  to  be  subjected  to  sale  by  execution 
or  otherwise  for  her  own  debts  or  that  of  another,  and  when  she  dies  to  de- 
scend and  be  inherited  by  her  children;  and  the  property  hereby  bequeathed 
onto  John  B.  and  Franklin  P.  Call  is  to  be  held  by  them  during  their  nat- 
ural lives,  with  the  same  restrictions  of  my  sister,  Mary  Garrett,  with  only 
this  exception,  viz. :  If  John  B.  Call  dies  leaving  no  children,  then  his  share 
to  be  inherited  by  Franklin  P.  Call  and  his  children;  and  if  Franklin  P. 
Call  dies  leaving  no  children  to  inherit  his  part,  then  the  same  to  descend 
and  be  inherited  by  John  B.  Call  and  his  children;  and  if  neither  of  the 
sons  of  my  brbtber   John  leave  any  children,   then   the  same  to  go  to  my 
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fllster,  Mary  Garrett,  and  ber  children,  and  that  none  of  the  bequests  Id  this 
will  shall  be  sold  or  ooDveyed  to  any  person  until  they  have  been  in  the  po8- 
^session  of  the  same  for  twenty  years." 

On  November  12,  1889,  or  within  ten  years  after  the  devise  took  effect, 
John  B.  Call,  by  deed,  in  consideration  as  recited  therein  of  tl,660  cash  in 
hand  paid,  conveyed  to  R.  D.  Shewmaker  the  land  thus  devised  to  him,  and 
on  August  S,  1898,  and  within  less  than  fourteen  years  after  the  devise  took 
effect.  Call  and  Shewmaker  entered  into  a  written  contract  with  Mary  E. 
and  Shedricjc  Williams,  by  which,  as  recited  therein,  they  agreed  to  sell  and 
convey  the  land  to  them,  in  consideration  of  $3,500,  $1,000  cash  in  hand  paid. 
$784  to  be  paid  March  1, 1894,  and  the  remainder,  $838,  to  be  paid  without  In- 
terest when  the  deed  was  made,  and  in  this  contract  it  was  stipulated  tha 
the  deed  was  to  be  made  "when  the  expiration  of  the  twenty  years  expirpf. 
at  which  time  the  said  John  B:  Call  has  the  right  to  make  a  legal  transfer 
of  said  land  according  to  the  will  of  his  uncle,  Daniel  Call." 

On  December  2,  1899,  John  B.  Call  filed  this  suit  in  equity  against  B.D. 
Shewmaker  and  Mary  E.  and  Sbedrick  Williams,  in  which  he  set  up  the 
provisions  of  his  uncle's  will  above  quoted,  under  which  be  took  the  land, 
and  also  the  deed  made  by  him  to  Shewmaker  and  the  contract  made  by 
them  with  Mary  E.  and  Sbedrick  Williams,  and  alleged  that  the  fact  was 
that  Shewmaker  got  him  drunk  with  whisky,  and  that  the  deed  was  made 
when  he  was  in  such  condition  that  he  did  not  know  or  understand  what 
he  was  doing;  that  Shewmaker  paid  him  nothing  for  the  land,  except  140 
and  a  bottle  of  whisky,  and  he  immediately  borrowed  back  from  him  $20; 
that  the  contract  with  Mary  £.  and  Sbedrick  Williams  was  also  made  when 
ha  was  drunk  with  whisky,  and  in  such  a  condition  that  he  did  not  know  or 
understand  what  he  was  doing,  by  the  procurement  of  the  defendant,  Shew- 
maker; that  the  land  is  really  worth  about  $o,C00,  and  its  yearly  rental  value 
$400;  that  both  writings  were  obtained  by  fraud  and  passed  to  the  defendant 
no  right  or  interest  in  the  land.  He  prayed  that  he  be  adjudged  to  be  the 
owner  of  the  land  and  restored  to  its  immediate  possession,  and  that  the  de- 
fendants be  held  to  account  for  the  rents  which  they  bad  enjoyed  since  the 
making  of  the  deed.  The  court  sustained  a  general  demurrer  to  the  peti' 
tion. 

It  is  insisted  for  the  appellee  that  appellant  seeking  equity  must  do 
tpquity,  and  that  he  must  first  return  what  he  has  received  before  he  can 
have  a  rescission  of  the  contract  for  fraud.  This  Is  the  ordinary  rul]»,  but 
according  to  the  allegations  of  the  petition  the  defendant  only  received  in 
fact  $20  and  a  bottle  of  whisky,  and  the  defendants  have  enjoyed  the  use  of 
the  land  for  years,  worth  $400  a  year.  The  ground  of  the  action  is  not  only 
that  the  deed  and  contract  were  procured  by  fraud,  but  that  they  were  void, 
being  Inconsistent  with  the  provisions  of  the  will  under  which  the  land  was 
held,  and  passed  no  title.  The  papers  show  on  their  face  that  the  defendants 
had  notice  of  the  state  of  the  title  and  traded  at  their  peril.  If  they  got  no 
title  they  must  answer  for  the  rent  which  they  received  in  so  far  as  they 
are  not  barred  by  limitation  upon  equitable  principles,  and  as  upon  the  face 
of  the  petition  they  had  in  their  hands  more  of  these  rents  than  the  amount 
the  plaintiff  had  received  in  consideration  of  the  deed,  it  was  UDoeoessaiy 
for  him  to  tender  back  the  $20  or  bottle  of  whisky  which  he  had  reoelved. 
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It  1b  also  said  that  a  party  1b  estopped  to  question  his  owd  deed  or  to  say 
he  bad  no  title  to  convey.    This  general  rule  Is  snhjeot  to  some  exceptions. 

One  of  these  Is  where  the  deed  Is  obtained  by  fraud  or  where  the  weak 
have  been  Imposed  upon  by  the  strong.  If  plaintiff  was  made  drunk  by 
Shewmaker,  or  while  drunk  and  incapable  of  protecting  himself  advantage 
was  taken  of  his  weakness,  a  court  of  equity  will  give  him  relief.  It  is 
also  earncBtly  insisted  that  the  action  is  barred  by  limitation.  Limitation 
must  be  pleaded.  It  can  not  ordinarily  be  presented  by  a  demurrer  to  the 
petition. 

This  brings  us  to  the  pivotal  question  in  the  case,  and  that  is,  what  estate 
did  Call  take  in  the  land  under  his  uncle's  will?  It  is  earnestly  argued  that 
he  took  a  fee  under  the  will,  and  to  sustain  this  contention  we  are  referred 
to  Carpenter  v.  Hazelrigg,  108  Ey.,  588,  and  Wilson  v.  Hays.  32  Ky.  Law 
Rep.,  897,  and  the  authorities  there  cited.  But  the  difference  in  this" case 
from  any  of  those  oases  is  that  in  this  case  it  is  stipulated  in  the  will  that 
^*tbe  property  hereby  bequeathed  unto  John  B.  and  Franklin  P.  Call  is  to  be 
held  by  them  during  their  natuural  lives."  The  testator  having  in  ezpreas 
terms  limited  the  estate  granted  to  life,  the  rule  applied  in  the  cases  referred 
to  can  not  be  followed  here.  The  testator  in  express  terms  also  declares  that 
tbe  property  devised  shall  not  be  sold  .or  conveyed  to  any  person  by  the 
devisees  until  they  have  been  in  tbe  possession  of  it  for  twenty  years.  While 
there  is  some  conflict  on  the  subject,  the  rule  in  this  State  is  that  a  lim- 
ited restriction  upon  alienation   is  valid.    (Wallace  v.  Smith,  ante,  189. 

We  are,  therefore,  of  opinion  that  the  demurrer  to  the  petition  should  have 
been  overruled. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


BERG,  &c.  V.  FRANTZ,  i&c. 

(Filed  October  1,  1902.) 

Fraudulent  conveyances— Liens— A.  transferred  her  real  property  to  B., 
her  son-in-law,  without  a  valuable  consideration  for  tbe  purpose  of  prevent- 
ing the  creditors  of  her  husband  from  subjecting  same  to  their  debts.  Sev- 
eral years  afterward  B.  voluntarily  conveyed  said  property  to  A.  B. 's 
creditors  In  this  action  seek  to  set  aside  the  conveyance  to  A.  and  subject 
tbe  property  to  their  debts.  Held— That  said  creditors  are  not  entitled  to 
sabjeot  said  property  to  their  debts,  as  they  had  no  lien  on  same  prior  to  tbe 
coDveyanoe .  by  B.  The  decided  weight  of  authority  is  that  until  the  cred- 
itors of  the  fraudulent  vendee  obtain  a  lien  on  the  property  tbe  vendee's 
right  of  alienation  is  perfect  in  respect  to  it,  and  it  is  not  fraud  upon  his 
creditors  for  him  to  reconvey  it  to  bis  vendor.  Until  then  the  creditors  of 
the  vendee  have  no  legal  or  equitable  olaimln  respect  to  It  superior  to  that 
of  the  vendor. 

Augustus  E.  Wilson  and  Kohn,  Baird  &  Spindle  for  appellants. 

R.  C.  &  J.  J.  Davis  for  appellees. 

Appeal  from  Jefferson  Circuit  Court.  Chancery  division. 

Opinion  of  the  court  by  Judge  Burnam. 
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Id  March,  1891,  the  appellee,  David  Frantz,  ooDveyed  to  his  wife,  Annie 
Frantz,  in  consideration  of  II  and  love  and  affection,  a  house  and  lot  on 
Washington  street,  in  Louisville,  which  they  had  long  occupied  as  a  resi- 
dence. The  title  remained  in  the  wife  until  August,  1893,  when  she  con- 
veyed the  property  to  Chas.  L.  Monech,  her  son-in-law,  for  the  recited 
consideration  of  $7,000  cash.  At  the  date  of  this  transfer  to  Monsoh  he  was 
the  president  and  principal  stockholder  of  the  Farmers  Home  Hotel  Go. .  a 
corporation  conducting  a  hotel*  known  as  tbe  Farmers  Home.  The  articles 
of  incorporation  of  the  hotel  company  provided  that  before  the  stock  oould 
be  sold  to  an  outsider  it  should  first  be  offered  to  the  other  stockholders. 
And  it  appears  from  the  minutes  of  the  hotel  company  that  a  short  time 
previous  to  the  conveyance  of  the  Washington  street  property  to  Monsoh  he 
offered  to  sell  100  shares  of  his  stock  to  the  other  stockholders.  When  they 
declined  to  purchase,  he  transferred  100  shares  of  his  stock  upon  the  transfer 
book  of  the  company  to  his  mother-in-law. 

In  October,  1895,  Monsch  reoonveyed  the  property  to  Mrs.  Frantz  for  the 
recited  consiileration  of  17,000  cash.  About  the  same  time  the  hotel  stock 
was  transferred  to  Monsch  by  Mrs.  Frantz.  In  November,  1895,  the  appel- 
lant, Philip  Berg,  instituted  this  suit  against  Charles  L.  and  Henry  Monsch 
on  notes  aggregating  $3,500,  and  at  the  same  time  sued  out  a  general  attach- 
ment against  their  property.  On  the  18tb  of  February,  1896,  he  filed  an 
.  amended  petition,  in  which  he  alleged  that  the  conveyance  of  Charles  L. 
Monsoh  to  his  mother-in-law,  Mrs.  Frantz,  was  without  consideration,  and 
was  made  by  him  and  accepted  by  her  for  the  purpose  of  defrauding  his 
creditors.  He  also  alleged  that  Monsch  was  the  owner  of  ten  shares  of  the 
capital  stock  of  the  German  Security  Bank  of  Louisville,  upon  which  the 
original  attachment  had  been  served,  and  asked  that  Monsoh  be  required  to 
produce  his  certificate,  and  that  it  be  subjected  to  the  payment  of  bis  de- 
mand. Shortly  after  the  institution  of  this  suit  the  other  appellants  insti- 
tuted suit  against  Charles  L.  Monsoh,  all  seeking  substantially  the  same 
relief. 

The  appellee,  Mrs.  Annie  Frantz,  answered^  denying  the  alleged  fraud  in 
the  transfer  of  tbe  property;  and  further  stated  that  her  husband,  in  March, 
1891,  waF  not  individually  liable  in  any  sum  whatever,  but  was  bound  as 
guarantor  on  the  bonds  of  the  Kentucky  Cattle  Raising  Co.  for  a  large 
amount  of  money;  and  that  in  August,  1893,  fearing  financial  disaster  on 
account  of  this,  and  that  the  creditors  of  the  cattle  company  might  under- 
take to  subject  the  property  to  the  payment  of  their  debts,  she  was  persuaded 
by  her  husband  to  deed  the  property  to  their  son-in-law.  Monsch,  for  tbe 
pretended  consideratlun  of  $7,000,  but  that  as  a  matter  of  fact  nothing  was 
paid  by  Monsch  for  the  property,  and  that  the  conveyance  was  made  pur- 
suant to  an  express  understanding  that  he  was  to  hold  it  in  trust  for  her 
benefit,  and  was  to  reconvey  it  when  demanded;  that  the  sole  purpose  of  the 
conveyance  was  to  put  the  title  beyond  the  reach  of  her  husband's  creditors. 
Whilst  the  appellee.  David  Frantz,  answered  that  Charles  L.  Monsoh  bad 
pledged  the  ten  shares  of  bank  stock  to  him  on  December  24,  1894,  as  collat- 
eral security  for  a  note  of  $1,800,  given  on  that  day  for  borrowed  money, 
and  asked  that  his  lien  be  enforced  and  the  property  sold  for  the  purpose  of 
paying  his  debt.    The  circuit  judge  dismissed  the  petition  of  appellants. 
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Upon  this  appeal  they  rely  for  reversal  on  two  grounds :  First,  it  Is  cod- 
tended  that  the  oonveyanoe  from  Mr.  Frantz  to  Monsob,  on  August  14,  1803; 
was  an  ahsolnte  coDveyaooe,  made  In  good  faltb,  In  consideration  of  the 
transfer  to  her  of  the  hotel  stock,  without  any  understanding  that  It  should 
be  reconveyed ;  second,  that  even  if  it  be  conceded  that  the  facts  as  to  the 
transfer  were  as  alleged  by  Mrs.  Frantz,  that  this  defense  is  founded  in 
fraud,  and  the  creditors  of  Monsch  are  entitled  to  subject  the  property  to> 
the  payment  of  their  demands,  especially  those  which  were  created  whilst 
he  held  the  title  to  the  property,  notwithstanding  the  fact  that  he  had  re- 
conveyed  the  property  prior  to  the  institution  of  their  suits  and  the-«uing^ 
cat  of  their  attachment. 

To  support  the  first  contention  they  point  to  the  transfer  of  the  hotel 
stock,  and  show  by  the  testimony  of  one  of  the  employes  of  the  hotel  that  in 
1863  this  stock  had  some  pecuniary  value,  but  that  at  the  time  of  the  recon- 
veyance to  Monsch  the  stock  of  the  company  had  become  worthless  and  he 
himself  insolvent.  On  the  other  hand,  both  Mrs.  Frantz  and  Monsch  testify 
to  the  facts  relied  on  by  her,  and  that  Mrs.  Frantz  never  knew  anything 
aboat  the  transfer  of  the  hotel  stock  to  her;  that  during  the  interval  between 
the  two  deeds  a  dividend  was  declared  upon  this  identical  stock,  which  waa 
placed  to  the  credit  of  Monsch ;  and  that  he  voted  the  stock  and  controlled 
it  exactly  as  his  own.  It  is  also  shown  that  Mrs.  Frantz  continued  to 
oocapy  the  premises  exactly  as  she  had  done  before  the  deed  of  August,  1893. 
It  seems  to  us  that  there  can  be  no  doubt  that  there  was  no  real  considera- 
tion for  the  deed  of  August  14,  1898,  and  that  it  was  made  alone  for  the  pur- 
pose of  patting  the  property  beyond  the  reach  of  the  creditors  of  Mrs. 
Frantz's  husband.  And  there  can  be  no  doubt  that  any  credltior  of  David 
Frantz,  under  the  testimony,  could  have  set  aside  his  conveyance  to  his 
wife,  and  that  to  Monsch  by  his  wife,  as  without  consideration. 

Whilst  a  court  of  equity  will  not  grant  relief  to  a  party  who  has  made  a 
conveyance  in  secret  trust  for  the  purpose  of  defeating  his  creditors,  and  sa 
long  as  the  vendee  holds  title  thereto  It  is  subject  to  the  claims  of  his  cied- 
Iter  to  the  same  extent  as  any  other  property  to  which  he  has  title.  And 
whilst  there  is  some  diversity  of  opinion  in  the  judgments  upon  this  point,, 
the  decided  weight  of  authority  is  that  until  the  creditors  of  the  fraudulent 
vendee  obtain  a  lien  on  the  property  the  vendee's  right  of  alienation  is  per- 
fect in  respect  to  It,  and  it  is  not  fraud  upon  his  creditors  for  him  to  recon- 
vev  It  to  his  vendor.  Until  then  the  creditors  of  the- vendee  have  no  legal 
or  equitable  claim  in  respect  to  it  superior  to  that  of  the  vendor.  (Amer- 
ican &  English  En.  of  Law,  2d  edition,  volume  14,  page  259;  Lafayette  Sec- 
ond Nat.  Bank  v.  Brady,  96  Ind.,  498;  McGregor  First  Nat.  Bank  v. 
Hostetter,  61  Iowa,  896;  Cramer  v.  Blood,  48  N.  Y.,  684;  Davis  v.  Graves.  29 
Barb,  N.  Y.,  480;  Powell  v.  Ivey,  88  N.  C,  256;  Stanton  v.  Shaw,  8  Baxt., 
Tenn.,  12;  Peck  v.  Jones,  10  Tex.  Civ.  App.,  835.)  Bump  on  Fraudulent 
Conveyances.  4th  edition,  Gray,  section  208,  says :  "To  the  proposition  that  a 
conveyance  in  pursuance  or  in  consideration  of  an  agreement  which  can  not 
be  enforced  is  voluntary,  there  is  one  exception.  Whenever  there  is  a  moral 
obligation,  which  can  not  be'enforced  on  account  of  the  provisions  of  a  stat- 
ute, there  the  party  may  waive  the  benefit  of  the  statute,  and  the  transfer^ 
will  be  valid  as  against  creditors.    Thus  a  debt  which  is  barred  by  the  stat^ 
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nte  of  limitations,  or  a  disobarge  in  bankrtiptoy,  is  a  good  consideratlos  for 
a  convejanoe.  The  statute  of  frauds  is  a  defense  which  the  debtor  may 
waive,  and  if  he  does  so,  a  conveyance  in  consideration  of  a  claim  that  is 
within  the  statute  will  be  valid.  If  he  receives  the  title  to  land  which  Is 
paid  for  by  another,  upon  a  promise  to  hold  it  for  the  latter,  be  has  the 
riffht  to  perform  the  promise  and  convey  it  to  the  real  owner.  If  the  title 
to  property  is  improperly  taken  in  his  name,  he  may  convey  it  to  the  real 
t)wner,  or  to  a  trustee  for  his  benefit,  for  the  purpose  of  correctlns  the  mis- 
take, whether  a  trust  could  be  enforced  in  his  favor  or  not.  When  a  parol 
partition  has  been  made  of  land,  and  each  party  has  carried  it  out  by  taking 
possession  of  the  part  allotted  to  him,  a  deed  may  subsequently  be  made  in 
pursuance  of  it.  The  moral  oblifratlon  resting  upon  the  grantee  holding 
under  a  fraudulent  transfer  is  suffloient  to  support  a  reconveyance  against 
bis  creditors. "    (Also  the  case  of  Petty  v.  Petty,  28  N.  J.,  8. ) 

This  exact  question  was  considered  by  this  court  in  Clark *a  Adm'r  v. 
Rucker,  48  Ky.,  583.  In  that  case  John  Clark  made  to  his  brother  William  a 
bill  of  sale  of  all  his  slaves  for  the  purpose  of  placing  them  beyond  the  reach 
t)f  his  creditors,  with  a  secret  understanding  that  William  was  to  hold  them 
In  trust  for  the  benefit  of  the  vendor's  wife  and  Infant  child.  Shortly  after- 
wards John  Clark  died,  and  William  took  possession  of  the  slaves,  claiming 
them  as  hie  own. 

Subsequently  becoming  insolvent,  he  executed  a  bill  of  sale  to  the  slave  to 
the  widow  and  infant  child  of  John  Clark.  The  creditors  of  William  Clark 
sought  to  have  this  last  conveyance  set  aside  on  the  ground  that  It  was 
fraudulent  and  without  consideration.  In  that  case  it  was  held  that 'Mf 
the  fraudulent  vendee  had  still  retained  the  title  to  the  slaves  they  would 
have  been  liable  for  the  payment  of  his  debts,  because,  as  between  the  parties, 
this  contract  being  executed  would  have  been  obligatory  on  them,  and  rev- 
-ooable  at  the  instance  of  the  creditors  of  the  vendor  from  whom  the  title, 
passed  by  the  bill  of  sale.  But  as  the  slaves  could  have  been  subjected  to 
the  debts  of  the  fraudulent  vendor,  the  creditors  of  the  fraudulent  vendee 
t)ould  not  subject  them  after  the  title  and  possession  had  been  conveyed  to 
the  widow  and  children  of  the  fraudulei>t  vendor  before  the  creditors  of  the 
fraudulent  vendee  had  acquired  any  title  to  them." 

It  is  insisted  for  appellant  that  the  reasoning  in  this  case  is  not  sound, 
-and  that  it  was  repudiated  in  Anderson  v.  Anderson,  80  Ky.,  688,  although 
not  expressly  overruled.  In  the  Anderson  case  it  was  contended  for  Clay 
that  in  1870  he  procured  Holly  to  convey  a  tract  of  228  acres  of  land  to  A. 
H.  Anderson  to  hold  for  him  in  secret  trust  whilst  he  took  the  bankrupt 
law,  and  that  after  his  discharge  Anderson  had  conveyed  the  property  to 
him  pursuant  to  this  agreement.  The  creditors  of  Anderson,  on  the  other 
hand,  insisted  that  Clay,  in  liis  bankrupt  proceedings,  had  sworn  that  be 
had  no  interest  in  any  real  estate,  eith(*r  under  his  control  or  held  by  any 
x)ther  person  in  trust  for  his  use,  and  that  he  had  no  property  whatever  in 
reversion,  remainder  or  expectancy;  and  whilst  he  claimed  to  have  bad  a 
bond  for  a  title  from  Holly,  but  no  attempt  was  made  to  prove  Its  contents. 
In  that  case  his  contention  was  denied  purely  upon  the  facta  of  the  case. 
TThere  was  no  intimation  of  a  purpose  on  the  part  of  the  court  to  abandon 
the  law  as  announced  in  the  earlier  case  of  Clark  v.  Rucker. 
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After  a  oaref  d1  oonsideratioD  of  the  very  able  brief  of  oouDsel  for  appeU 
lant  and  the  authorities  relied  npoo,  we  are  of  the  oplnioD  that  the  law  aa 
heretofore  asnoDDced  Id  Clark  v.  Rncker  should  be  adhered  to.  Id  regard 
to  the  tBD  shares  *of  bank  stook  pledged  by  MoDSch  to  FraDtz  to  secure  th& 
tl,800  Dote,  we  thlDk  the  olalm  of  FraDtz  is  fully  substautiated  by  the  testis 
zDony. 

For  reasons  indioated  the  judgment  is  affirmed. 
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(Filed  Octobers.  1903.) 

Railroads— Negligence— Duty  to  persoDS  injured  Id  their  waitiog  rooms—. 
InstmotioDs— Appellee  brought  this  suit  for  damages  sustained  by  her  whlla 
waiting  at  appellant's  station,  by  being  assaulted  and  Insulted  by  a  number 
of  drunken  and  disorderly  persons.  The  proof  shows  that  appellee  and  her 
basband  came  to  Central  City  about  8  o'clock,  p.  m.,  and  inquired  of  the 
agent  at  what  time  the  train  left  for  Paducah,  when  they  were  Informed 
that  it  left  about  1  o'clock  the  next  morning;  that  they  then  left  the  station 
and  returned  abbut  10  o'clock,  and  shortly  thereafter  they  received  the  in- 
juries complained  of.  Appellant  insists  that  at  the  time  the  injuries  were 
received  they  owed  appellee  no  duty  as  a  passenger,  and,  therefore,  a  per- 
emptory instruction  to  find  for  appellant  should*  have  been  given.  Held-^ 
That  a  peremptory  instruction  to  find  for  appellant  should  have  been  given. 
A  common  carrier  is  not  an  Innkeeper.  It  can  not,  in  the  discharge  of  ita 
other  duties  required  by  the  law,  he  held  to  furnish  accommodation  for  the- 
entertainment  for  an  indefinite  length  of  time  of  those  who  contemplate  in 
the  future  becoming  its  passengers.  A  proposed  passenger  can  not  claim 
the  benefit  of  that  relation  by  coming  on  the  cariler's  premises  an  unreason 
able  length  of  time  before  the  train  which  he  expects  to  take  passage  nn  1 
due  to  depart,  and  such  reasonable  time  l^as  been  fixed  by  section  784,  Ken-< 
tacky  Statutes,  at  thirty  minutes  before  the  time  fixed  for  departuie  of 
trains. 

JonsoD  &  Wiokllfle  and  Pirtle  &  Trabue  for  appellant. 

R.  T.  Thomas,  Jr.,  for  appellee. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  claims  to  have  been  aflsaulted  and  insulted  by  a  number  of 
dmnken  and  disorderly  persons,  loafers,  while  she  was  waiting  at  appel- 
lant's station  for  a  train,  on  which  she  contemplated  taking  passage  over 
appellant's  line  of  road  from  Central  City  to  Paducah.  She  says  that  she 
arrived  at  Central  City  the  morning  of  the  16th  of  February,  1900,  her  hus- 
band arriving  later  in  the  day.  They  did  not  stop  at  any  hotel,  or  other 
plaoe,  it  seems,  but  loitered  about  appellant's  depot  at  Central  City,  and  at 
otber  points  in  the  town  during  the  day.  About  8  o'clock  in  the  evening 
they  went  to  appellant's  depot  for  the  purpose,  she  says,  of  waiting  for  the 
train  upon  which  she  and  her  husband  intended  taking  passage.  That  train 
was  not  due  till  about  1.06  of  the  clock  the  following  morning.  According 
^  ber  testimony  she  and  her  husband  were  in  the  public  waiting  room  of 
Appellant's  depot  after  8  o'clock  when  Mr.  Nunsz,   appellant's  station  agent 
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passed  through  the  room;  that  her  husband  asked  him  what  time  the  Pa- 
duoah  train  would  come  along,  and  whether  they  would  have  time  to  go  out 
In  the  town:  she  says  the  agent  answered  that  the  Paduoah  train  would  not 
be  due  till  "1?.05  or  1.05  in  the  morning/'  she  did  not  remember  which  he 
said.  They  went  out  in  the  town,  and  returned  about  10  o'clock,  or  earlier; 
that  no  other  notif  cation  was  given  to  the  company's  agent,  or  any  of  them, 
of  appellee's  intention  or  purpose  to  become  a  passenger.  She  says  she  and 
her  husband  had  money  enough  to  pay  their  passage  to  Paducah,  but  it  was 
taken  from  them  or  lost  in  the  fight  that  occurred  when  they  were  assaulted 
at  about  10.15  p.  m.,  while  still  in  the  depot  waiting  room  waiting  for  the 
train.  She  claimed  that  the  boys  who  assaulted  her  and  her  husband  were 
making  a  great  deal  of  noise,  carousing  and  swearing.  It  was  not  shown 
that  any  agent  of  appellant  knew  of  this  disturbance  before  the  assault,  or 
that  they  could  ha^e  known  it  by  the  exercise  of  ordinary  diligence,  except 
the  opinion  of  appellee  expressed  that  the  noise  was  loud  enough  for  them 
to  have  heard  it  in  the  adjoining  room  where  a  number  of  telegraph  io&tru- 
ments  were  at  work.  The  case  was  submitted  to  the  jury,  and  a  verdict 
was  awarded  appellee.    Appellant  asked  for  a  peremptory  instruction. 

This  appeal  raises  f  rst  the  question,  what  was  appellant's  duty  to  appel- 
lee? It  is  argued  for  her  that  it  was  that  duty  owed  by  a  ooihmon  carrier  to 
its  passenger;  that  she  was  the  passenger  of  appellant  from  the  time  she  en- 
tered its  depot  with  the  Intention  to  take  passage  on  a  train  over  a  portion 
of  its  road. 

It  may  be  stated  that  it  is  not  necessary  always  that  the  person  claiming 
the  protection  or  privileges  of  a  passenger  shall  have  purchased  a  ticket. 
(Section  558,  Hutchinson  on  Carriers.)  But  at  least  such  person  must  have 
«  bona  fide  intention  of  taking  a  train  shortly  to  leave  the  carrier's  station 
at  the  point  where  the  complainant  may  be,  and  that  such  person  has  the 
means  at  hand  with  which  to  pay  his  passage,  and  has  announced  to  the 
carrier's  agent  having  such  matter  in  charge,  or  that  such  agent  shall  be 
notified  of  such  person's  purpose.  Tliis  must  be  tru9,  because  the  carrier 
must  have  some  consideration  to  support  its  agreement  or  obligation  to  the 
proposed  passenger;  this  consideration  must  be  either  the  payment  of  the 
fare,  which  is  of  itself  notice,  or  the  communication  of  the  fact  of  such  pur- 
pose to  the  carrier  that  it  may  know  to  whom  it  certainly  owes  the  duties 
imposed  by  its  contracts,  and  to  whom  it  may  lawfully  look  for  such  pay- 
mcLt  on  demand.  (Section  565,  Hutchinson  on  Carriers. )  Even  this  state- 
ment must  be  subject  to  another  qualification  :  The  proposed  passenger  mast 
present  himself  at  the  place  appointed  by  the  carrier  for  receiving  such  pas- 
sengers, and  within  a  reasonable  time  therefor. 

By  statute  in  this  State  it  is  made  the  duty  of  all  common  carriers  to  pro- 
vide waiting  rooms  for  its  passengers.  These  rooms  must  of  neoessity  be 
open  to  the  public.  Generally  the  carrier  can  not  know  who  of  those  who 
attend  them  contemplate  taking  passage  on  its  trains.  Its  waiting  rooiDS 
are  in  consequence  used  more  or  less  by  persons  not  authorized.  To  this 
latter  class  the  carrier  owes  no  duty,  save  such  as  it  owes  to  licensees,  that 
is.  to  so  conduct  its  business  as  to  not  wantonly  or  purposely  or  leoklessly 
injure  them.  To  the  passenger,  whether  on  its  train  or  at  Its  station, 
its  duty  is  materially  different.    It  must  use  every  care  to    prevent  their 
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Injury,  and  if  it  has  Dotice  of  its  passenger  being  in  danger  of  violence,  or 
iDdeoent  treatment,  whether  at  the  bands  of  a  fellow  passenger  or  another 
on  its  premises,  or  within  its  control,  U  must  use  its  best  endeavors  to 
protect  the  passenger.     (Kinney  v.  R.  R.  Co.,  99  Ey.,  69.)  / 

In  Phillips  V.  Southern  Railway  Co.,  124  N.  C,  128  (45  L.  R.  A.,  163),  the 
plaintiff  was  ejected  from  the  carrier's  waiting  room,  although  he  had  pur- 
chased his  ticket  for  passage  on  one  of  its  trains.  The  facts  were,  thta  train 
which  plaintifT  was  to  take  was  not  due  for  some  five  hours  after  the  act 
complained  of.  The  carrier  had  a  rule  to  close  its  waiting  room  till  thirty 
uinates  before  the  time  of  departure  of  each  train.  The  plaintiff  was 
<>J6cted,  and  it  being  a  cold  night,  and  he  being  thinly  clad,  and  having  no 
place  to  go  to,  contracted  a  severe  cold,  and  lesultant  illness.  The  court 
held  that  the  rule  of  the  railway  company  was  not  an  unreasonable  one. 
Od  the  point  pertinent  to  the  case  in  hand  that  court  said:  "A  party  coming 
to  a  railroad  station  with  the  intention  of  taking  the  defendant's  next  train 
becomes,  in  contemplation  of  law,  a  passenger  on  defendant's  road,  provided 
that  his  coming  is  within  a  reasonable  time  before  the  time  for  departure  of 
raid  train.  To  constitute  him  such  passenger,  it  is  not  necessary,  that  he 
should  have  purchased  his  ticket,  as  seems  to  have  been  considered  by  his 
honor.  (1  Fetter  Carr.  of  Pass.,  section  223.)  But  the  purchase  of  the  ticket 
would  probably  be  considered  the  highest  evidence  of  his  intention.  But 
still  it  is  his  coming  to  the  station  within  a  reasonable  time  before,  with 
the  intention  to  take  the  next  train,  that  creates  the  relation  of  passenger 
and  carrier. ' ' 

But  we  have  in  this  State  what  may  be  regarded  as  legislative  construc- 
tion of  the  length  of  time  that  should  be  considered  reasonable  for  the  car- 
rier to  be  required  to  look  out  for  and  safeguard  its  passengers  before  they 
bave  taken  actual  passage. 

Section  784.  Kentucky  Statutes:  "All  companies  shall  keep  their  ticket 
offices  open  for  the  sale  of  tickets  at  least  thirty  minutes  immediately 
preceding  the  schedule  time  of  departure  of  all  passenger  trains  from  every 
regular  passenger  depot  from  which  such  trains  start  or  at  which  they  regu- 
larly stop;  and  shall  open  the  waiting  room  for  passengers  at  the  same 
time  as  the  ticket  office,  and  keep  It  open  and  comfortably  warmed  in  cold 
weather  until  the  train  departs." 

The  carrier  is  not  an  innkeeper.  It  can  not,  in  the  discharge  of  its  other 
duties  required  by  the  law,  be  held  to  furnish  accommodation  for  the  enter- 
tainment for  an  indefinite  length  of  time  of  those  who  contemplate  in  the 
future  becoming  its  pi^ssengers.  It  would  bave  been  just  as  reasonable  to 
bave  held  appellant  liable  for  the  safety  and  comfort  of  appellee  at  any  time 
while  at  its  depot  from  9  o'clock  in  the  morning  of  the  16th  to  12.80  in  the 
Diornlng  of  the  17th,  as  for  the  time  sued  for.  We  do  not  mean  to  hold  that 
if  the  carrier  agrees  to  accommodate  the  proposed  passenger  by  a  longer 
time  than  the  statute  provides,  that  it  would  not  be  liable  for  any  injuries 
•ustained  because  of  its  negligence  during  such  time.  But  in  the  absence 
of  8uoh  agreement,  express  or  implied,  we  hold  that  the  proposed  passenger 
oan  not  claim  the  benefit  of  that  relation  by  coming  on  to  the  carrier's 
premises  an  unreasonable  length  of  time  before  the  train  which  he  ezpeots 
to  take  passage  on    is  due  to  depart,  and  that  such  reasonable  time  has  been 
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fixed  by  the  statute  above  quoted.    It  follows  that  the  peremptory  infltruo* 
tion  asked  for  by  appellant  should  have  been  glveu.    Id  view  of  the  oodoId- 
sloo   to  whioh  we  have  arrived,  the  .other  errors  complained  of  need  not  b» 
noticed. 
Reversed  and  remanded  for  proceeding^  consistent  herewith. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  LALOGE. 
(Filed  October  9,  1902— Not  to  be  reported.) 
Jonson  &  Wioklifle  and  Pirtle  &  Trabue  for  appellant. 
R.  Y.  Thomas,  Jr.,  for  appellee. 
Appeal  from  Muhlenberg  Circuit  Court.' 
Opinion  of  the  court  by  Judge  O'Rear.  * 

This  case  grows  out  of  the  same  circumstances  as  shown  in  the  case  of 
Illinois  Central  R.  R.  Co.  v.  Elizabeth  Laloge,  ante,  693,  this  day  decided. 
The  facts,  so  far  as  they  affect  the  relation  of  the  parties  as  carrier  and 
passenger,  are  the  same  substantially. 

Upon  the  authority  of  that  case,  and  for  the  reasons  therein  given,  the  judg- 
ment in  this  case  is  reversed  and  cause  remanded  for  proceedings  consistent 
herewith. 


WARE  V.  LONG. 
'  (Filed  October  1,  1902— Not  to  be  reported. ) 

1.  Married  women— Liability  for  material  furnished  for  building  on  her 
land— Agents— The  wife  is  liable  on  a  written  contract  for  lumber  furnished 
to  build  a  house  on  her  land  which  was  signed  by  her  husband  only.  Where 
the  evidence  shows  that  the  contract  was  made  by  him  for  her;  that  she 
recognized  this  and  in  person  directed  the  delivery  of  a  part  of  the  lumber. 
Where  a  contract  is  made  by  an  agent  for  his  principal  without  dlBoloslng 
the  principal,  the  person  with  whom  the  contract  is  made  may,  on  learning 
who  the  principal  is,  sue  the  principal  and  not  the  agent  for  a  breaoh  of  the 
contract. 

2.  Construction  of  statutes— Under  section  3128,  Kentucky  Statutes,  which 
extends  the  rights  of  married  women  and  gives  them  the  power  to  contract 
and  sue  and  be  sued  as  a  single  women,  and  can  make  a  contract  for  the 
building  of  a  house  on  their  land  and  bind  themselves  thereby  without  the 
concurrence  of  their  husbands. 

3.  Attachment— Objections  to  the  sufficiency  of  an  attachment  not  raised 
in  the  lowei  court  will  not  be  considered  on  appeal. 

4.  Pleadings— Petition  cured  by  answer— The  petition  failed  to  allege  that 
defendant  agreed  to  pay -for  the  lumber,  or  that  it  was  delivered  at  her 
request,  but  these  defects  were  cured  by  the  answer  which  put  these  mat- 
ters in  issue. 

B.  F.  Day  &  Son  and  T.  C.  Johnson  for  appellant. 

Hazelrigg  &  Chenault  and  W.  W.  McGuire  for  appellee. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 


DIXOIJ,  AC.  V.  LABBY,  &0.  697 

Appellee,  7.  M.  Long,  filed  this  aoit,  alleging  tbat  he  had  furnished  to  ap* 
pellant,  Sally  Ware,  lumber  to  the  amount  of  $191.01,  with  which  she  had 
bailt  a  house  on  land  owned  by  her.  She  denied  buying  the  lumber,  or  that 
Loog  furnished  it.  and  on  final  hearing  Judgment  was  entered  in  favor  of 
Long. 

Though  the  petition  was  Insufficient  in  failing  to  show  that  the  defendant 
sgreed  to  pay  for  the  lumber,  or  that  it  was  delivered  at  her  request,  this 
defect  was  cured  by  the  answer  which  put  these  matters  in  issue.  In  the 
oase  a  written  contract  was  produced,  by  which  the  firm  of  Long  &  Amyx 
agreed  to  furnish  the  lumber,  and  Amyx  was  not  a  party  to  the  suit.  But 
it  was  pleaded  and  shown  that  the  lumber  was  the  property  of  Long,  and 
that  the  insertion  of  Amyz's  name  in  the  contract  was  a  clerical  error. 
Long  was,  therefore,  the  real  party  in  interest,  and  the  action  was  properly 
brought  in  his  name. 

The  written  contract  was  signed  by  N.  L.  Ware,  the  husband  of  appellant, 
Sally  Ware,  and  was  not  signed  by  her,  but  the  evidence  shows  that  the 
contract  was  made  by  him  for  her;  that  she  recognized  this  and  in  person 
directed  the  delivery  of  a  part  of  the  lumber.  Where  a  contract  is  made  by 
an  agent  for  his  principal  without  disclosing  the  principal,  the  person  with 
whom  the  oontracc  is  made  may,  on  learning  who  the  principal  is,  sue  the 
principal  and  not  the  agent  for  a  breach  of  the  contract.  The  proof  fully 
BQstaiDS  the  grounds  of  attachment,  and,  though  the  return  of  the  sheriff 
on  the  attachment  is  informal,  no  objection  seems  to  have  been  made  to  it 
on  this  ground  in  the  circuit  court,  and  it  having  been  tacitly  treated  as 
good  there,  the  question  can  not  be  made  for  the  first  time  in  this  court. 
The  property  was  described  in  the  petition,  and  It  is  perfectly  apparent  from 
the  whole  record  that  the  parties  understood  that  the  purpose  of  the  action 
was  to  subject  it. 

The  transaction  lu  controversy  took  place  since  the  act  extending  the 
rightii  of  married  women  and  giving  a  married  woman  the  power  to  con- 
tract and  sue  and  be  sued  as  a  single  woman.  The  exception  in  the  statute, 
"that  she  may  not  make  any  executory  contract  to  sell  or  convey  or  mort< 
gage  her  real  estate,  unleSb  her  husband  join  in  such  contract,"  has  no 
application  to  the  case  at  bar,  because  immediately  following  this  it  is  pro- 
vided tbat  ''she  shall  have  the  power  and  right  to  rent  out  her  real  estate 
and  collect  and  receive  and  recover  in  her  own  name  the  rents  thereof,  and 
make  contracts  for  the  improvement  thereof.  **  (Kentucky  Statutes,  section 
8128.)  The  wife,  therefore,  could  make  the  contract  for  the  building  of  the 
house  on  her  land  and  bind  herself  thereby  without  the  concurrence  of  her 
buBband. 

Judgment  affirmed. 

DIXON,  &c.  V.  LABRY,  &c. 

(Filed  October  8,  1902— Not  to  be  reported.) 

1.  Evidence— Claims  for  construction  of  drainage  ditob— This  action  was 
ioititutod  by  appellee  who  was  a  contruptor  under  order  of  the  county  court 
of  Henderson  county  to  construct  a  drainage  ditoh  through  appellant's 
lands,  they  having  refused  to  construct  same  after  it  had  been  located  and 
the  costs  assessed  as  provided  b^  le^yf  (9  recoy^)?  the  proportion  of  their  1 

yol.  34—45 
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xnpnt.  Id  defense  appellaots  claim  that  no  record  of  the  location  of  saSd 
dltob  or  asBeflsment  is  entered  on  the  order  book  of  said  conrt,  altboDfib 
said  orders  are  entered  in  the  ditch  book,  but  are  not  signed  by  the  ootmty 
>udge.  Held>-ThAt  nnder  section  2401,  Ken  tacky  Statutes,  the  clerk  la 
required  to  keep  a  separate  book  in  which  to  record  all  orders  relating  to 
drainage  ditches,  and  this  takes  the  place  of  the  order  book,  but  said  order* 
were  not  admissible  in  evidence  as  they  had  not  been  signed  by  the  ooDnty 
judge,  but  there  is  no  time  fixed  within  which  he  shall  sign  said  orders. 

2.  Pleadings— Blanks  In  the  petition  as  to  the  amount  of  the  aBBesoxieDt 
can  be  filled  on  a  return  of  this  action. 

Givens  &  Givens  and  Bobt.  D.  Vance  for  appellants. 

Thos.  E.  Ward  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellees  instituted  this  suit  in  the  Henderson  Circuit  Court  aRalnat 
the  appellants  to  enforce  a  contractor's  lien  for  the  construction  of  a  drain- 
age ditch  through  their  lands  pursuant  to  a  judgment  of  the  Hendereon 
County  Court.  They  allege  in  substance  that  certain  parties  petitioDed  the 
Henderson  County  Court  to  establish  a  public  ditch  to  drain  certain  laodt 
owned  by  the  defendants  and  others;  that  the  Henderson  County  Court  ap- 
pointed viewers,  as  required  by  the  statute,  who  on  the  day  named  in  the 
order  of  appointment  went  upon  the  lands  with  a  competent  oItII  engineer, 
who  made  an  accurate  line  of  the  proposed  ditch  from  its  source  to  ita 
mouth,  and  reported  that  its  construction  would  be  conducive  to  the  public 
health,  convenience  and  welfare;  and  that  the  lands  could  not  be  drained 
in  any  other  way,  and  recommended  its  construction ;  that  there  was  aaeeflsed 
against  the  lands  of  the  defendant  the  construction  of  so  much  of  the  pro- 
posed ditch  as  lay  between  stations  S86z68  and  248x86.  a  distance  of  888  feet 
in  length,  and  which  involved  the  removal  of  9,099  cubic  yards. of  earth; 
that  the  defendants  filed  their  remonstrance  against  the  report  and  oanaed 
reviewers  to  be  appointed,  who  confirmed  in  every  resi>ect  the  report  of  the 
viewers;  that  it  was  adjudged  by  the  county  court  that  the  ditch  should  be 
constructed  In  accordance  with  the  report  of  the  viewers;  that  the  defend- 
ants failed  to  build  that  part  of  the  ditch  which  was  assegsed  against  their 
land;  and  that  the  county  oourt  had  by  order  directed  that  the  work  be 
allotted  to  the  lowest  bidder,  and  that  W.  E.  Labry,  being  the  lowest  bidder, 
was  awarded  the  work ;  that  he  had  in  due  time  completed  it  In  acoordanoe 
with  the  specifications  of  the  engineer;  that  the  county  surveyor  had  aooepted 
the  work  and  had  given  him  a  certificate  of  the  amount  due  therefor,  and 
asked  for  an  enforcement  of  his  lien  for  $146,  the  amount  alleged  to  be  due 
for  the  work,  with  interest  from  the  date  of  Its  acceptance  by  the  surveyor, 
and  for  an  enforcement  of  his  Hen  against  the  lands  of  the  defendants. 

The  defendants  answered,  denying  liability  upon  various  grounds.  Upon 
the  trial  it  was  agreed  that  the  petition,  report  of  the  viewers,  and  review- 
ers, surveyors,  and  all  orders  of  the  county  oourt,  which  were  alleged  in  Ibe 
petition,  had  been  recorded  in  the  ditch  book  required  by  itstute,  hot  that 
these  orders  had  not  been  signed  by  the  county  judge,  and  did  not  appear 
upon  the  regular  order  book  of  the  county  court.  The  plaintiffs  offered  the 
ditch  book   and  everything  appearing  therein  with  reference  to  this  ditoh  in 
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eridenoe.  The  defeDdant  objected  on  the  ground  that  they  were  not  signed 
by  Ibe  oonnty  Judge.  This  objection  was  overrnled,  and  the  record  read, 
and  Jadgment  entered  subjeoting  the  land  to  the  plaintiff's  demand,  inolud- 
Ids  the  cost  of  a  former  suit,  and  this  appeal  is  prosecuted  to  reverse  that 
Judgment. 

The  petition  is  defective  in  failing  to  insert  in  the  blank  place  left  for  that 
purpose  the  amount  certified  to  be  due  by  the  surveyor  for  the  work  .per- 
formed, but  no  motion  was  made  to  require  the  plaintiff  to  fill  the  blanks, 
and  the  prayer  of  the  petition  is  sufficient  to  show  the  amount  claimed  for 
the  work  performed.  Section  9404  of  the  Kentucky  Statutes  provides:  ^'The 
olerk  shall  make  in  a  book  provided  for  that  purpose  at  the  expense  of  the 
oounty,  a  oomplete  record  of  each  ditch  improvement  made  in  his  county 
Qnder  the  provisions  of  this  act,  which  shall  include  the  petition,  bond,  re- 
port of  the  viewer,  surveyor  or  engineer,  and  all  record  entries  made,  to- 
gether with  all  plats  and  papers  necessary  to  show  a  complete  history  of  all 
that  is  done  in  each  case. " 

It  was  intended  that  this  book  was,  so  fares  the  ditches  are  concerned,  to 
dispense  with  the  necessity  of  keeping  records  thereof  upon  the  usual  order 
book  of  the  oourt.  But  it  was  necessary  that  the  records  entered  upon  the 
dltob  book  should  be  signed  by  the  Judge  who  presided  when  the  records 
were  made  or  by  his  successor,  and  they  were  not  competent  evidence  until 
•0  authenticated.  The  statute,  however,  does  not  require  that  they  shall  be 
ilgned  at  any  particular  time.  On  the  contrary,  it  provides:  "If  the  regu- 
lar Judge  should  for  any  cause  fall  to  sign  the  records,  they  may  be  signed 
by  his  suooesaor. " 

As  these  records  are  the  sole  evidence  Introduced  upon  the  trial  of  the 
osse,  there  is  no  competent  evidence  on  which  to  rest  the  Judgment  appealed 
from.  But  we  do  not  think  that  appellees  are  cut  off  from  collecting  an  ap- 
parently Just  claim  because  of  this  neglect  or  oversight  in  the  county  Judge 
to  properly  attest  the  records  of  his  oourt. 

For  reasons  indicated  the  Judgment  is  reversed  and  cause  remanded,  with 
Initruotlons  that  the  plaintiff  be  required  to  fill  the  blank  in  his  petition 
with  the  sum  oertlfled  as  due  him  by  the  surveyor,  and,  if  they  shall  so  de- 
sire, to  file  such  amended  pleading  as  may  be  necessary  to  set  out  their 
muss  of  action,  and  for  a  new  trial  consistent  with  this  opinion. 


DAVIDSON.  &Q.  V.  RICHMOND,  &c. 

(Filed  October  8,  190S-Not  to  be  reported. ) 

Partnership— Real  estate— Dower— Where  two  partners  Invest  partnership 
funds  is  real  estate  and  one  of  them  dies  and  there  is  sufficient  personal  es- 
tate to  settle  the  partnership  debts,  the  widow  can  not  claim  one-half  of  the 
deceased  partner's  real  estate  as  personal  estate,  but  said  property  retains 
Its  character  as  real  estate  and  descends  to  his  heirs,  and  the  widow  is  only 
entitled  to  dower  in  the  portion  of  land  belonging  to  her  husband. 

W.  S.  Harking  and  Alexander  Lackey  fbr  appellants. 

James  Goble  and  Hazelrlgg  &  Chenault  for  appellees, 

Appeal  from  Floyd  pirouit  Court. 
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OpiDlon  of  the  oourt  by  Jadge  Barnam. 

P.  D.  Harmlson  and  Isaao  Riobmond  were  equal  partDers  in  a  xnefoantDe 
buBlDess  which  was  carried  on  In  Prestonsburg  from  Fehraary,  1881,  to  Au- 
gust. 189d.  when  it  was  terminated  by  the  death  of  Harmlson.  Dorlag  the 
continuance  of  the  partnership  a  considerable  sum  of  money  arising  trata 
the  profits  of  the  business  was  Invested  in  real  estate  in  the  county  and  town 
in  which  they  did  business,  and  the  titles  thereto  were  taken  to  the  partners 
jointly.  Some  of  the  real  estate  purchased  was  Improved  town  proper^  and 
some  farming  land,  which  was  operated  upon  joint  aooonnt.  After  the 
death  of  Harkiison,  in  ISW,  there  was  sufficient  personalty  to  pay  off  all  the 
debts  uf  the  partnership.  Harmlson  left  no  children,  and  his  eatato  de- 
scended to  his  three  brothers  and  one  sister,  and  his  surviving  wife,  who, 
after  his  death,  married  the  appellant,  A.  J.  Davidson. 

The  wife  claims  that  as  the  various  parcels  of  real  eatato  were  purobaaed 
with  partnership  money,  the  earnings  of  the  partnership  store,  they  beoame 
impressed  with  the  charaoterlstios  of  personal  property,  and  should  be  ao 
treated  In  the  distribution  of  the  partnership  property;  and  that  she  abonld 
have  one-half  of  her  husband's  share  in  these  various  tracts  of  land  allotted 
to  her.  The  circuit  judge  held  that  she  was  only  entitled  to  dower  therein. 
and  dismissed  her  petition. 

The  only  question  to  be  decided  on  this  appeal  Is  whether  Mrs.  Davidson 
is  entitled  to  one-half  of  the  proceeds  of  these  lands  as  If  tbey  were  personal 
estate,  or  Is  entitled  to  dower  therein.  This  Identical  question  baa  been 
frequently  considered  by  this  court,  and  It  must  be  confessed  that  Its  rulings 
have  not  been  Atogether  consistent.  Some  of  the  earlier  oases  have  followed 
the  English  rule,  and  held  that  when  real  estate  Is  bought  w^tfa  partnersbip 
funds  to  be  used  In  carrying  on  and  enlarging  the  partnership  business,  it 
is  impressed  with  the  characteristics  of  personalty  for  all  purposes,  not  only 
as  between  the  partners  inter  se  and  the  firm  and  its  creditors,  but  also  as  to 
distribution  between  the  administrator,  dlsttlbutees  and  heirs.  (Cornwall 
V.  Cornwall,  6d  Ky.,  660.)  But  this  doctrine  has  been  repudiated  In  all  the 
later  cases,  and  the  rule  announced  that  where  partners  own  real  estate  as 
such,  it  can  not  be  treated  or  considered  as  personalty  except  for  the  pur- 
poses of  the  partnership,  and  then  as  assets  for  the  payment  of  tbe  Arm 
debts;  that  the  title  of  the  deceased  partner  in  such  real  estate  vested  In  bis 
heirs  at  law  subjpct  to  the  equitable  rights  of  the  firm  and  Ite  oreditors; 
that  where  there  are  no  debts  the  Interest  of  the  deceased  partner  In  the 
realty  of  the  firm  passes  to  his  heirs  at  law.  (Carter  v.  Flezner,  08  Ky., 
400;  Duncan  V.  Duncan,  93Ey.,S7;  Hill  v.  Cardwell,  06  Ky.,  604.)  And 
these  latter  decisions  are  In  accord  with  the  views  of  our  best  text-writers 
and  the  decisions  of  the  courts  in  other  States.  (Bates  on  Partnersbip,  907; 
Teldman  Real  Estate,  section  246. )  The  question  is  exhaustively  considered 
in  the  notes  to  Woodard  &  Holmes  Co.  v.  Nudd,  S7  L.  R.  A.,  840:  "Tbe 
general  rule  is  that  a  widow  of  a  deceased  partner  is  only  entitled  to  dower 
in  his  share  of  any  real  estate  of  the  firm  not  required  by  the  payment  of 
the  firm  debts  and  the  adjusting  of  equlteble  claims  as  between  tbe  partners 
themselves."  (Campbell  v.  Campbell,  80  N.  J.  Eq.,  415;  Uhler  v.  Semple,  SO 
X.  J.  Eq.,  2H8;  Buchan  v.  Summer,  9  Barb.  Ch.,  166;  Shearer  v.  Shearer, 
108  Muss.,  107;  Fosters  App.,  74  Pa..  891;  Qalbraltb  v.  Tiacy,  168  111.,  64; 
Helton  V.  Guinn,  65  Fed.  Rep.,  460.) 

Judgment  affirmed. 


kENTtJOKY  ttNtOiJ  00.  V.  tATtON,  &0.  70l 

KENTUCKY  UNION  CQ.  v.  PATTON,  &c. 

(Filed  October  8.  1902— Not  to  be  reported.) 

ContlDDanoe— Disability  of  attorney— Appellant  should  have  been  granted 
a  ooDtinnanoe  on  aooonnt  of  the  disability  of  bis  attorney  shortly  before  the 
trial  of  the  case  which  proven tpd  him  from  taking  the  deposition  of  an  im- 
portant witness.  Said  attorney  having  been  relied  upon  to  prepare  the  case 
for  trial,  a  refusal  to  grant  said  oon  tin  nance  was  prejudicial  to  appellant. 

W.  B.  Di:^n  and  Maroum  &  Pollard  for  appellant. 

J.  J.  G.  Bach  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  July  81,  1882,  Joe  Allen  conveyed  to  J.  M.  Thomas,  agent  for  appel- 
lant, a  large  boundary  of  land  in  Breathitt  county  on  which  he  had  lived 
for  more  than  thirty  years.  Appellee,  Biley  Patton,  who  was  one  of  Allen's 
^sons-in-law,  had  settled  on  a  part  of  this  land,  conveyed  his  claim  to  Allen, 
taking  other  land  for  it  in  order  that  Allen  might  make  the  conveyance. 
Appellant  took  possession  of  the  land  and  put  tenants  upon  it  On  Sep- 
tember 88,  1888,  appellee  made  two  surveys,  and  on  March  29,  1890,  obtained 
two  patents  for.  two  small  tracts  within  the  boundary  conveyed  to  appellant. 
Something  like  fifteen  years  after  the  conveyance  to  appellant  he  entered 
upon  tbeffu  two  tracts  and  began  cutting  timber.  Appellant  then  brought 
this  suit,  enjoining  him  from  trespassing  upon  its  land.  He  denied  its 
title  and  pleaded  that  the  land  was  his,  setting  up  the  patents  referred  to. 
On  filial  hearing  the  court  dismissed  plaintiff's  petition. 

It  \8  urged  that  appellee  is  on  his  own  showing  estopped  from  claiming 
the  land  by  reason  of  the  fact  that  he  conveyed  to  Allen  the  claim  he  then 
hAld,  and  assisted  Allen  in  making  the  trade  with  Thomas.  But  the  two 
patents  do  not  cover  the  land  which  appellee  then  claimed  and  conveyed  to 
Allen.  He  was  not  a  party  to  the  conveyance  which  Allen  made  to  Thomas, 
and  while  his  knowingly  standing  by  and  allowing  Allen  to  make  that  con- 
veyance, or  assisting  him  to  make  it,  would  estop  him  from  setting  up  a  title 
which  he  then  had,  we  do  not  see  that  this  should  estop  him  from  setting 
up  a  title  sujbsequently  purchased  to  another  part  of  the  land. 

The  plalntifiP  filed  an  aflSdavit  and  moved  the  court  for  a  continuance  of 
the  action  In  order  that  it  might  take  the  testimony  of  liVilliam  Craft,  a 
practical  surveyor  living  in  Morgan  county,  by  whom  it  could  prove,  as  it 
had  discovered  after  the  term  of  court  had  begun,  that  the  land  in  contro- 
versy was  covered  by  a  patent  issued  to  Samuel  P.  Duvall  by  the  State  of 
Kentucky  on  February  2,  1801;  that  it  knew  of  no  one  else  by  whom  it  could 
prove  this  fact;  that  there  is  no  railroad  from  the  county  seat  of  Breathitt 
county  to  Morgan  county,  and  the  only  way  to  go  there  is  on  horse  back 
over  the  mountains;  that  its  attorney,  J.  B.  Maroum,  who  was  relied  on  to 
prepare  the  case,  its  other  attorney,  O.  H.  Pollard,  being  absent  from 
Breathitt  county,  about  two  weeks  before  the  term  began,  had  both  his  feet 
frost  bitten  and  was  completely  disabled  and  confined  to  his  room  until  one 
or  two  days  before  the  beginning  of  the  term ;  that  he  had  not  yet  recovered 
trono  the  effects  of  the  frost  bite,  and  by  reason  of  this  misfortune  he  had 
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been  prevented  froin  attending  to  tbe  ease;  that  he  was  frost  bitten  on  bis 
way  borne  from  Leatberwood,  where  be  bad  gone  to  take  tbe  depositions  in 
another  oase,  tbe  weather  being  extremely  cold. 

This  testimony  was  of  vital  importance;  tbe  plalntifF  bad  failed  to  show 
these  facts  by  the  testimony  it  bad  taken,  altbongb  it  bad  attempted  to  do 
so.  If  tbe  land  in  controversy  was  covered  by  tbe  Dnvall  patent,  then  ap- 
pellee's patents  were  void  and  passed  no  title.  In  view  of  tbe  disability  of 
tbe  attorney  who  was  relied  on  to  prepare  tbe  case  ooonrrlng  so  shortly  be- 
fore tbe  term  began,  and  tbe  importance  of  tbe  evidence,  we  are  of  opinion 
that  tbe  court  erred  in  overruling  tbe  motion  for  a  continuance  and  in  forc- 
ing tbe  plaintiff  to  try  at  that  term  of  court.  It  is  earnestly  argued  for  tbe 
appellee  that  the  evidence  on  behalf  of  appellant  is  insulBoient  to  show 
that  Allen  bad  adverse  possession  of  tbe  land  to  tbe  extent  of  the  boundary 
conveyed  by  him,  although  be  had  lived  on  it  for  thirty  years.  But  this 
and  other  questions  discussed  by  counsel  we  need  not  now  determine,  as  the 
evidence  on  the  final  trial  of  the  case  may  be  materially  different  from  that 
which  is  now  before  us. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


\ 
BUSH  V.  COOMER.  ^  ^ 

(Filed  October  8,  1908— Not  to  be  reported. )  \ 

1.  Forcible  detainer— Description  of  property— In  this  action  by  a^Hai^ 
to  recover  possession  of  a  tract  of  land  from  appellee  by  a  writ  of  Voible 
entry,  where  the  description  of  the  land  wassufQclent  to  identify  it,  tl^^^^l' 
was  not  defective  because  it  failed  to  state  tbe  county  in  which  it  wasl^^* 
ate.  Proceedings  before  Justices  of  tbe  peaoe  are  not  held  to  that  acoutV 
which  is  expected  of  the  records  of  superior  courts. 

a.  Title— The  only  question  to  be  determined  in  this  case  is  posaesgioi 
Title  papers  are  never  competent  except  so  far  as  they  may  show  tbe  exten 
of  possession. 

8.  Conveyances— Partition— The  defendant  offered  in  evidence  a  judgment 
of  partition  of  lands  claimed  by  plaintiff.  Held— That  said  judgment  was 
not  competent  as  evidence.  Until  a  deed  is  made  oo  tenants  hold  the  entire 
property  jointly. 

Maroum  &  Pollard  and  W.  B.  Dixon  for  appellant.' 

B.  F.  Day  and  G.  C.  Turner  for  appellee. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  tbe  couri;  by  Judge  Hobson.  \ 

In  1896  appellee  Ccnmer  took  possession   of  a  large  tract  of  land  in   Wolfe 
county   under  a  lease  from  Thomas  Turner  and  the  other  joint  owners.  \  In 
the  spring  of  1899  appellee  Bash,  as  the  lessee  of  the  Kentuoy  Union  CoL., 
entered  upon  a  part  of  this  land  and  began  building  a  bouse.    Thereup^^ 
Coomer  instituted  this  proceeding  of  forcible  entry  against  him  before  a  X^ 
justice  of  tbe  peace  of  Wolfe  county.    Bush  demurred  to  the  warrant;  bis      ^ 
demurrer  was  overruled.    A  trial  resulted  in  favor  of  Coomer.    Bosh  trav-         \  I 
ersed  the  finding,  and  on  appeal  to  the  circuit  court  there  was  again  a  ver 
diot  and  judgment  in  favor  Coomeri  and  Baib  bai  uppealtd  to  ibiioourt. 
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It  1b  iBsltted  that  the  warrant  was  fatally  defeotive  in  not  desorlbing  the 
kud  or  showing  that  it  lay  in  Wolfe  oounty.  The  premises  are  thus  de- 
scribed in  the  warrant :  "A  house  and  small  field  of  land  of  about  one  acre 
sonoQiidlng  same,  situated  on  the  waters  of  Black  John  oreek,  a  tributary 
of  the  Middle  Fork  of  Bed  river,  and  near  where  William  Ledford,  Sr.,  now 
liYea.*'  This  desoription  was  suflSoient  to  identify  the  property  meant  so 
that  a  person  of  ordinary  prudence  would  not  be  misled.  The  proof  shows 
that  the  premlseB  were  in  Wolfe  oounty,  and,  while  this  should  have  been 
stated  In  the  warrant,  either  expressly  or  by  general  desoription  sufficient  to 
show  the  faot,  still  proceedings  before  justices  of  the  peace  are  not  held  to 
that  aoouracy  which  is  expected  of  the  records  of  superior  courts.  The  de- 
fendant was  not  prejudiced  by  the  irregularity.  ^'The  court  must  in  every 
stage  of  an  aotion  disregard  any  error  or  defect  in  the  proceeding  which 
does  not  affect  the  substantial  rights  of  the  adverse  party;  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  defect"  (Code  of 
Practloe,  section  184.)  In  Bowe  v.  Powell's  Heirs,  27  Ky.,  163,  where  this 
prBoioe  question  was  raised  before  the  adoption  of  the  Code  of  Practice,  the 
ooort  said:  *'The  omission  of  the  name  of  the  oounty  was  not  essential. 
The  land  is  suflQciently  described.  If  it  did  not  lie  in  the  county  of  Pike, 
the  appellant  should  have  shown  the  fact.  The  only  object  for  stating  the 
oounty  is  to  show  that  the  magistrate  had  jurisdiction. " 

It  was  shown  that  there  were  about  ten  thousand  acres  in  the  boundary 

on  which  Coomer  lived,  and  that  he  lived  within  the  John  Carnan  patent, 

under  which   his  lessors  claimed.    It  was  also  shown   that   Bush  entered 

within  the  Sam   Young  patent  under  which   it  is  said   that  his  lessors 

claimed;  and  it  is  insisted  that  a  settlement  within  the  Carnan  patent  out- 

i  side  of  the  lap  did  not  give  Coomer  possession  of  any  land  within  the  older 

patent  of  Young. 

On  this  ground  it  is  earnestly  claimed  that  the  verdict  is  against  the  evi- 

;io,       denoe.    The  court  refused  to  allow  appellant  to  read  in   evidence  the  title 

:teo      papers  of  his  lessors,  and  of  this  earnest  complaint  is  also  made. 

These  two  objections  will  be  disposed  of  together.     In  a  proceeding  of  this 
'character  title  is  not  in  issue.    The  only  question  to  be  determined  is  pos- 
lion.    Title  papers  are  never  competent  except  so  far  as  they  may  show 
extent  of  possession.     Appellant  did  not    connect  himself  with   the 
Dng  patent.    He  offered  a  deed  from  Young,  the  patentee,  to  Charles 
ancoover;    also  a  deed  from  Sylvanus  Shumway  to  Thomas  Duokham. 
Pt  Shumway  was  in  ho  way  connected  with  Charles  Vancoover.    He  also 
I  to  read  a  copy  of  a  deed  from  Thomas  Duckham,  as  guardian  for  his 
Samuel  Duckham,  in  whom   the  title  had  been  previously  vested;  but 
^re  is  no  authority  in  a  guardian  to  make  a  conveyance  of  the  land  of  his 
^nt  ward.    The  court,  therefore,  properly  refused  to  allow  the  other  deeds 
be  read,  for  no  connection  was  shown  with  the  patentee.    And  while  a 
fttlement  under  a  junior  patent  will  not  give  possession  as  against  an 
fler  patent,  where  the  settlement  is  without  the  lap,  this  principle  has  no 
IpUoatlon  to  strangers  to  the  title,  but  is  only  for  the  benefit  of  the  holders 
W  the  older  title,  but  is  only  for   the   benefit  of  the  holders  of  the  elder 
title.    The  extent,  therefore,  of  Coomer 's  possession   was  not  affected  by 
tbe  foot  that  bis  lettlement  was  without  the  Young  patent.   The  case  of 
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WilflOD  V.  stivers,  34  Ky.,  634,  is  not  In  point,  for  there  the  plaintiff  held 
under  the  elder  patent. 

It  is  also  urged  that  Goomer  was  in  faot  only  in  possession  of  fifty  aores 
wbioh  he  claimed  in  his  own  right.  He  entered  as  tenant.  No  deed  has 
been  made  to  him ;  he  was  to  have  the  fifty  aores  at  the  end  of  his  lease  for 
his  services  in  protecting  the  property.  He  still  held  as  tenant  the  whole 
boundary  just  as  he  did  when  he  first  entered.  The  refusal  of  the  court  to 
allow  the  plaintiff  to  read  in  evidence  the  Judgment  for  the  partition  of  the 
land  between  Turner  and  his  co-tenant  was  proper,  for  it  was  not  shown 
that  any  partition  had  been  in  fact  made,  and  until  conveyances  were  exe- 
cuted and  the  title  severed  the  parties  held  jointly  as  before  thai  snlt  was 
brought.  No  question  was,  therefore,  presented  as  to  what  would  have  the 
extent  of  Goomer's  possession,  while  living  on  Turner's  part  of  the  land  if 
deeds  of  partition  had  be^n  made  between  him  and  his  co-tenants.  On  the 
whole  record  we  see  no  substantial  error. 

Judgment  affirmed. 


CHESTNUT.  &c.  v.  RUSSELL,  &c. 
(Filed  October  8.  1903— Not  to  be  reported.) 

1.  Appeals—Mandate— Revivor— Pending  an  appeal  from  a  judgment  dis- 
missing a  petition  attacking  attachments  sued  out  as  acts  of  preference  in 
violation  of  the  statute  of  1856,  two  of  the  defendants  died  and  no  revivor 
was  had  against  them.  The  mandate  reversing  the  judgment  was  filed  at 
the  December  term,  18S0,  and  in  March,  1900.  plaintiff  took  two  depositions. 
At  the  April  term  following  exceptions  were  filed  to  these  depositions  on 
the  ground  that  no  notice  had  been  given  of  the  filing  of  the  mandate  as  re- 
quired by  section  761  of  Givil  Code  of  Practice;  also  because  no  revivor  was 
had  against  the  representatives  of  the  two  deceased  defendants.  Held— That 
the  exceptions  were  properly  overruled,  as  the  mandate  having  been  filed  in 
open  court  no  notice  is  required  to  be  given  to  the  adverse  party,  and  under 
section  500,  subsection  9,  Givil  Code,  plaintiff  had  the  right  to  prepare  the 
action  without  waiting  for  the  revivor  having  been  had  against  the  repre- 
sentatives of  the  two  deceased  defendants. 

2.  Fraudulent  preferences  under  the  statute  of  1856— The  relation  of  the 
parties  to  each  other  and  their  conduct  shows  that  there  was  oolloslon  be- 
tween the  parties  in  suing  out  attachments  herein  in  order  to  obtain  a 
preference  over  other  creditors  in  favor  of  the  attaching  creditors. 

W.  L.  Reeves  and  Jas.  H.  Bowden  for  appellants. 

Perkins  &  Trimble  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  August  22,  1896,  J.  B.  Russell,  known  in  the  record  as  Bnrney  Rus- 
sell, made  a  deed  of  assignment  to  S.  O.  Street  for  the  benefit  of  his  cred- 
itors. On  the  aist  of  August,  or  the  day  before  he  made  the  assignment,  be 
paid  C.  C.  Hitchcock  a  note  of  11.000  and  Mrs.  Ellen  Russell  a  debt  of  |1,2U0 
with  money  that  be  borrowed  on  that  day  from  Dr.  £  P.  Russell  on  a  mort- 
gage then  executed.  On  these  two  debts  bis  brother,  Ephriam  Russell,  wai 
surety.    On  the  sfternoon  of  the  day  the  aiilgnroent  was  made  S.  D.  Cbest 
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BQt.  aoouBin,  of  bis  and  Ephrlam  Ruasell,  his  brother,  sued  out  attaohments 
which  were  levied  shortly  before  the  assignment  was  made.  Appellee  Wis- 
dom, who  was  a  creditor  of  Barney  Russell,  filed  this  suit  attacking  these 
tnnsaotlons  under  the  act  of  1866,  as  done  with  the  fraudulent  intent  to 
prefer  the  creditors  named.  On  final  bearing  the  court  dismissed  the  peti- 
tion. There  was  a  motion  for  new  trial  on  the  ground  of  newly-discovered 
evidenoe,  which  was  overruled.  On  appeal  to  this  court  the  Judgment  was 
reversed,  the  court  holding  that  such  a  state  of  facts  was  presented  as  would 
entitle  the  plaintiff  to  a  new  trial  on  the  merits.  It  was  also  held  that  the 
creditor,  Wisdom,  might  maintain  the  action  in  his  own  name,  Street,  the 
assignee,  being  a  party  to  it  and  asserting  no  right  to  maintain  it.  (Wis- 
dom V.  Bussell,  21  Ey.  Law  Rep..  881.) 

During  the  pendency  of  the  appeal  Mrs.  Ellen  Russell  and  C,  d  Hitch - 
cook,  who  were  defendants  to  the  action,  died,  and  there  was  no  revivor 
against  their  representatives  in  this  court.  The  mandate  of  this  court  was 
filed  in  the  circuit  court  at  its  December  term,  1809.  In  March,  1000,  the 
plaintiff  took  the  depos^ion  of  two  new  witnesses  on  hie  behalf.  At  the 
April  term  of  the  circuit  court  exceptions  were  filed  to  these  depositions  on 
the  ground  that  no  notice  had  been  given  of  tLe  filing  of  the  mandate  pur- 
suant to  section  761  of  the  Civil  Code,  and  that  there  had  been  no  revivor 
against  the  representatives  of  C.  C.  Hitchcock  or  Mrs.  Ellen  Russell.  The 
action  was  subsequently  abated  as  to  them  and  the  exceptions  to  the  deposi- 
tions were  overruled. 

In  Baker  v.  Baker,  87  Ky.,  464,  it  was  held  that  when  the  mandate  and 
opinion  are  filed  of  record  in  open  court  no  notice  is  required  to  be  served  on 
the  adverse  party  in  order  to  give  the  case  the  same  ^position  on  the  docket 
as  it  had  before  the  appeal  was  taken,  for  both  parties  are  regarded  as  being 
present  in  court.  In  the  subsequent  case  of  Loyd  v.  Matthews,  68  Ky.,  800, 
it  was  held  that  a  case  did  not  stand  for  judgment  at  the  first  term  where 
no  notice  had  been  given  of  the  filing  of  the  mandate,  although  the  man- 
date simply  direct  a  ji^dgment  to  tie  entered,  and  so  much  of  the  Baker  case 
as  held  that  notice  was  unnecessary  for  the  entry  of  n  judgment  at  the  first 
term  pursuant  to  the  mandate  without  notice  was  disregarded  as  dictum. 
But  the  point  actually  decided  in  the  Baker  case  was  in  substance  adhered 
to.in  that  opinion,  because  the  court  carefully  distinguishes  the  Baker  case 
from  the  one  before  it  by  the  fact  that  the  judgment  was  entered  there  at 
the  succeeding  term.  These  two  cases  have  been  regarded  by  the  bench  and 
bar  as  settling  the  law  on  the  subject,  and  we  see  no  reason  for  departing 
from  them. 

When  the  action  was  abated  as  to  C.  G.  Hitchcock  and  Mrs.  Ellen  Russell 
.nothing  was^left  but  the  question  whether  the  attachment  sued  out  by  ap- 
pellants. Chestnut  and  Ephrlam  Russell,  were  fraudulent  and  preferential 
under  the  act  of  1856.  They  had  no  interest  In  having  the  action  kept  alive 
as  to  Hitchcock  and  Mrs.  Russell.  If  these  payments  were  preferential  acts 
and  operated  as  an  assignment,  appellants'  attachments  were,  of  course,  de- 
feated, because  they  were  taken  after  the  payments  were  made.  When  the 
action  was  abated  as  to  Hitchcock  and  Mrs.  Russell  one  of  the  grounds  for 
defeating  their  attaphment  was,  therefore,  abandoned  and  onl}  one  ground, 
the  validity  of  the  attaobmenti  themselves  was  left  to  be  tried.  Appellee 
was  not  required  to  wait  until  an  order  w«8  made  abating  the  Aotion  »•  to 
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Hltohoook  aDd  Mrs.  Bnisell  before  taking  his  proof  on  the  iBsue  with  ap- 
pellees. The  time  for  revivor  had  passed,  and  to  have  waited  for  an  order  of 
oonrt  abating  the  action  would  not  have  been  to  exercise  proper  dlllgeooe; 
becanse  there  was  no  obstacle  in  the  way  of  taking  proof  against  the  remain- 
ing parties  to  the  action.  The  case  falls  under  subsection  9  of  section  600  of 
the  Civil  Code:  ''Though  the  right  of  action  do  not  survive  to  or  aealnst 
the  remaining  parties,  the  court  may  render  judgment  as  between  them  if 
it  can  do  so  without  prejudice  to  others." 

Part  of  the  cause  of  action  having  abated,  the  court  had  power  to  render 
judgments  as  between  the  remaining  parties  on  the  issue  as  to  the  attach- 
ments,  which  concerned  them  alone.  Subsection  1  of  section  600  applies 
to  a  case  where  the  right  of  action  to  or  against  the  deceased  person  sur- 
vives to  or  against  the  remaining  parties.  It  has  no  application  to  a  oase 
like  this,  where  there  was  no  survivor  as  against  the  remaining  parties  of 
the  cause  of  actionagainst  the  deceased  defendants.  The  court,  therefore, 
properly  overruled  the  exceptions  to  the  depositions. 

It  is  earnestly  ineisted  that  the  judgment  is  not  sustained  by  the  evidence. 
The  following  facts  are  shown  by  the  proof  and  are  conoeded :  Bphriam 
Russell,  the  brother  of  Burney,  and  his  surety  in  the  notes  to  Hitohcook 
and  Mrs.  Ellen  Russell,  went  to  see  him  in  the  night  and  had  a  long  con- 
ference with  him  in  bed  at  his  house.  Shortly  thereafter  Ephriam  Russell 
went  to  see  F.  L.  Wilkinson,  a  lawyer  at  Blkton,  the  county  seat,  whose 
wife  was  a  cousin  of  theirs,  and  a  daughter  of  Dr.  B.  P.  Russell.  After  a 
conference  between  them  Hitchcock  placed  his  note  in  Wilkinson's  hands 
for  collection.  Wilkinson  and  Bphriam  Russell  then  got  in  a  buggy  and 
went  to  Burney  Ruseell's  house  and  an  arrangement  was  made  that  Bnmey 
would  borrow  99,300  of  Dr.  Rufcsell  on  a  mortgage  and  pay  off  the  two  debts 
of  Hitchcock  and  Mrs.  Ellen  Russell,  on  which  Ephriam  was  his  surety. 
Wilkinson  had  no  paper  with  him  to  write  the  mortgage,  so  he  went  to 
Trenton  and  got  the  paper,  and  a  deputy  clerk  drew  up  the  mortgage  and 
waited  on  the  road  while  Bphriam  Russell  and  the  clerk  went  down  to  Bar- 
ney's house  to  take  the  acknowledgment  of  himself  and  wife  to  the  mort- 
gage. This  occurred  on  the  night  of  August  20.  The  next  morning 
Wilkinson  and  Burney  Russell  went  to  see  Dr.  Russell  and  obtained  the 
t9,900  from  him  on  the  mortgage.  Returning  on  the  train  that  evening, 
Wilkinson  got  off  the  train  at  Trenton,  put  the  money  in  bank  there  and 
drove  home  after  night  in  a  buggy.  He  gave  up  the  Hitchcock  note  to  Bur- 
ney Russell  and  gave  Mrs.  Ellen  Russell  a  check  for  her  debt.  That  night 
about  midnight  S.  D.  Chestnut,  who  was  a  cousin  of  Burney  Russell  and 
lived  on  an  adjoining  farm,  went  to  see  Wilkinson  and  bad  an  interview 
with  him  at  his  house  on  the  outskirts  of  the  town  of  Elkton.  Chestnut 
had  a  debt  of  t700  against  Burney,  and  was  surety  for  him  for  something  like 
twice  as  much  more.  After  the  midnight  interview  with  Wiklnson,  Chest- 
nut went  to  see  Burney  Russell  and  reached  home  on  the  morning  of  the 
9dd,  just  as  his  wife  was  starting  to  Elkton  in  her  buggy.  He  got  in  the 
buggy  and  went  on  with  his  wife,  and  when  he  got  to  Wilkinson's  house  he 
got  out,  his  wife  going  on  down  town  alone.  He  found  Bphriam  Bussell 
there.  Ephriam  was  also  surety  on  some  other  debts  besides  the  two  larger 
ones  which  had  been  paid  off  the  day  before.    He  had  gotten  there  about  7 
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o'clock  that  morDing  and  before  WllklDson  went  down  town.  Wilkinson 
was  called  up  on  the  'phone  and  returned  abont  9  o'clock.  The  three  then 
vent  np  stain  In  an  upper  room  and  after  some  talk  Wilkinson  began  draw- 
ing an  attachment  snit  In  favor  of  Chestnut  against  Burney  Bussell  on  the 
S7Q0  debt,  and  sent  down  to  his  office  for  his  Code  of  Practice,  so  that  he 
might  write  out  more  accurately  petitions  on  the  notes  executed  by  Chest- 
nut and  Ephrlam  Bussell  as  surety  for  Burney  Russell.  While  they  were 
waiting  for  the  Code  of  Practice,  after  the  first  suit  had  been  prepared,  Bur- 
ney Bussell  was  seen  approaching  and  Ephrlam  went  out  and  stopped  him 
and  brought  him  In.  This  was  about  10  o'clock.  Burney  stayed  there 
nntil  Doon,  and  then  went  away  Just  before  dinner.  After  he  left  the  other 
parties  ate  dinner  and  about  l.SO  resumed  work  on  their  attachment  suits 
which  were  completed  between  4  and  6,  and  the  attachments  were  then 
taken  out.  lu  the  meantime  Burney  had  gone  to  Trenton,  ten  miles  off,  and 
Kid  his  crop  of  wheat  for  cash  and  put  the  money  In  his  pocket,  and  soon 
after  this  sent  a  telephone  message  to  Wilkinson.  Chestnut  went  on  home, 
and  on  the  way  met  3urney  coming  in  to  make  an  assignment.  He,  at 
Bumey's  request,  went  by  Burney's  house  to  tell  his  wife  of  what  had  oc 
onrred.  and  that  the  sheriff  was  coming  out  with  the  attachments.  Bph- 
rlam  Russell  went  out  with  the  sheriff  and  had  yie  land  and  everything  on 
it,  except  the  wheat,  levied  on.  In  the  meantime  Burney  had  gone  on  to 
Wilkinson's  that  night  and  made  the  deed  of  assignment. 

Barney  testifies  that  it  was  agreed  between  him  and  his  brother  Ephrlam 
and  bis  oousIb,  S.  D.  Chestnut,  that  morning  at  Wilkinson's  house  that  ihe 
was  insolvent  and  would  have  to  make  an  assignment;  that  he  should  go 
and  Mil  his  wheat  and  put  the  money  In  his  pocket,  and  they  would  then 
attach,  and  then  he  should  come  In  and  make  his  deed  of  assignment.  They 
deny  positively  all  this  and  minutely  explain  their  actions,  stating  that 
there  was  no  collusion  and  that  their  meeting  was  a  coincidence.  But  there 
area nomlaer  of  circumstances  besides  those  stated  which  confirm  Burney's 
tpstimony. 

It  was  agreed  between  Chestnut  and  Ephrlam  Bussell  that  Chestnut's  at- 
taobments  should  have  precedence.  It  is  also  shown  that  Chestnut  was  com- 
plaining to  Burney  of  his  having  secured  others  without  securing  him.  It 
it,  therefore,  clear  that  Chestnut's  attachments  were  given  a  precedence  be- 
oaose  Ephralm  had  already  gotten  released  from  a  large  part  of  his  liabili- 
ties on  account  of  Burney  Russell,  and  to  this  extent  at  least  Ephrlam  and 
Chestnut  were  acting  In  concert.  In  the  next  place,  when  Ephralm  went 
down  with  the  sheriff  he  did  not  have  the  wheat  levied  on,  although  great 
care  was  exercised  to  levy  on  everything  else.  Mrs.  Burney  Russell,  when 
the  sheriff  got  there,  told  hlni  that  the  wheat  had  been  sold ;  her  husband 
bad  not  been  at  home,  and,  so  far  as  the  proof  shows,  Chestnut  is  the  only 
person  from  whom  she  could  have  gotten  this  information.  This  confirms 
Burma's  testimony  that  Chestnut  agreed  with  him  to  tell  his  wife  this,  and 
takm  in  connection  with  the  fact  that  the  list  of  property  to  be  levied  on 
by  the  sheriff  which  Chestnut  assisted  in  nibking  out  before  they  left  Elk- 
too  did  not  Include  the  wheat,  seems  almost  conclusive  to  our  mind.  Thero 
was  DO  discussion  of  the  grounds  of  attachment.  The  only  ground  attempted 
^0  be  stated,  for  which  there  was  any  proof,  was  that  Buroey  RuFsell  wos 
naklog,  or  about  to  make,  a  fraudulent  diipooitloD  of  hii  propsrt^i  aDdVDtU 
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the  wheat  transaotioii  ooourrod  there  was  nothing  upon  which  to  base  this 
allegation.  There  was  an  evident  purpose  on  the  part  of  these  parties  to 
conceal  their  movements.  This  is  shown  not  only  by  the  night  meetings 
and  night  drives,  but  the  whole  transaction  at  an  upper  room  of  Wilkinson's 
house  is  so  out  of  keeping  with  the  ordinary  way  of  doing  business  that  we 
can  but  conclude  that  his  version  of  the  transaction  is  the  true  one,  and  that 
the  chancellor  properly  so  held. 

The  statute  Includes  not  only  every  sale  or  conveyance  of  property  made 
In  contemplation  of  insolvency  to  prefer  one  creditor  to  another,  but  every 
apt  done  or  device  resorted  to  for  this  purpose.  If  it  was  arranged  between 
the  three  that  the  debtor  should  sell  his  wheat  and  put  the  money  in  his 
pocket,  and  that  they  should  then  attach,  and  he,  after  they  attached,  should 
mak^  an  assignment,  thus  by  his  action  giving  them  ground  of  attachment 
and  securing  them  a  preference  over  the  other  creditors,  this  was  un- 
.doubtedly  a  device  forbidden  by  the  statute.  (Letcher  v.  Stagner,  2  Duvall. 
434;  Wilson  v.  Snelling,  3  Bush,  323;  Simmons'  Hardware  Go.  v.  Wbltaker, 
17  Ky.  LawBep.,  1391;  Calloway  v.  Galloway,  19  Ey.  Law  Hep.,  873;  Laugh- 
Un  v.  First  National  Bank,  30  Ky.  Law  Rep.,  365.) 

Judgment  affirmed. 


DODD  V.  HEWITT,  &c. 
(Filed  October  8,  Ifi03-Not  to  be  reported.) 

I  Judgments— Parties  to  actions— Appeals— On  a  former  appeal  it  was  de- 

•  cided  that  appellees  were  the  owners  of  two  notes  which  constituted  a  lien 
on  a  tract  of  land  which  had  been  owned  by  decedent,  and  his  wife  only  was 
a  party  to  that  appeal.  A  judgment  having  been  entered  adjudging  the 
whole  amount  of  the  notes  as  a  Hen  on  the  land,  appellees  became  the  pur- 
chasers of  it.  On  appeal  from  that  judgment  by  appellant,  a  daughter  and 
only  legal  heir  of  decedent,  claiming  that  the  court  erred  in  not  giving 

'  credits  for  payments  on  said  notes,  Held— That  the  judgment  Is  not  bind- 
ing on  appellant,  and  the  judgment  should  be  reversed  so  that  the  proper 
credits  should  be  entered  on  the  judgment,  as  she,  being  the  legal  heir  of  the 
obligor,  is  entitled  to  any  overplus  of  proceeds  of  the  land  after  paying  the 

.  two  notes. 

A'.  S.  Brandeis  for  appellant. 

*  L.  C.  Norman  for  appellees. 

Appeal  from  Lee  Girouit  Gourt. 

Opinion  of  the  court  by  Judge  Hobson. 

James  W.  Dodd  owed  four  notes  for  $970.60  each,  the  purchase  money  for  a 
tract  of  land  in  Lee  county.  These  notes  were  held  by  Thomas  F.  Carter. 
He  surrendered  two  of  them  in  payment  of  a  debt  due  by  his  father.  The 
other  two  he  sold  to  appellees,  and  induced  them  to  make  the  purchase  by 
representing  to  tbem  that  they  were  the  only  outstanding  notes  against  the 
land.  Dodd  having  died,  suit  was  filed  by  appellees  against  his  widow, 
Sallie  Payne  Dodd,  and  his  only  child,  Mattie  Payne  Dodd,  as  his  heir  at 
law  to  foreclose  the  Hen.  In  this  suit  the  widow  set  up  the  two  notes  which 
had  been  surrendered  to  her,  and  the  court  adjudged  the  land  sold  for  the 
payment  of  all  four  of  the  not«8.    The  sale  was  made  and  the  Uind  pnr 
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chand  by  appellees  for  13,406.  They  proseouted  an  appeal  to  this  court, 
mattog  the  widow  only  a  party  to  the  appeal,  com  plaining  that  any  part  of 
the  pnrctaaae  money  had  been  adjndffed  to  Mrs.  Dodd.  This  conrt  reTeried 
the  Judgment  below,  and  in  concluding  the  opinion  said :  "As  we  oonstrue 
the  testimony  and  the  written  evidenoe  of  the  transaction  the  only  lien  on 
the  land  after  the  surrender  of  the  two  notes  to  Mrs.  Dodd  was  a  Men  for. 
the  remaining  unpaid  purchase  money  notes  afterwards  sold  to  the  appel-f 
IsDts.  Wherefore,  the  Judgment  is  reversed,  with  directions  to  adjudge  the 
entire  pnrohase  money  to  appellants." 

On  the  return  of  the  case  to  the  trial  court  a  Judgment  was  entered  in 
obedlenoe  to  the  mandate,  and  from  this  Judgment  Mattie  Payne  Dodd.  the 
heir  at  law  who  was  not  a  party  to  the  former  appeal,  prosecutes  the  appeal 
now  before  us.  When  this  court  issued  its  mandate  directing  the  circuit 
court  *' to  adjudge  the  entire  purchase  money  to  appellants''  (here  appel- 
lees), it  apparently  acted  on  the  idea  that  the  amount  of  their  notes  was 
suiBcient  to  oorer  the  entire  sum  that  the  land  sold  for.  This  would  be  tiue 
if  there  were  no  credits  on  the  notes.  These  credits  are  not  referred  to  in 
•the  opinion,  and  seem  to  have  escaped  the  notice  of  the  court.  The  present- 
appellant  not  being  a  party  to  that  appeal  is  not  bound  by  that  Judgment, 
and  as  it  appears  that  there  will  be  a  surplus  of  the  purchasi"  money  after 
paying  appellees'  debt,  the  entire  purchase  money  should  not  have  been  ad - 
jndged  to  appellees,  but  only  so  much  of  it  as  was  necessary  to  pay  their 
debt  with  interest  and  cost,  including  the  cost  on  the  former  appeal  in  this 
court  The  deed  to  them  stands,  but  the  only  claim  that  they  have  to  the 
porohaae  money  is  their  debt,  and  when  that  is  paid  the  balance  of  the  pur- 
chase money  which  they  agreed  to  pay  for  the  land  belongs  to  appellant  as 
the  heir  at  law  of  James  W.  Dodd.  If  Dodd  had  lived  and  had  sold  the  land 
to  the  appellees  for  18,406,  they  would  undoubtedly  owe  him  the  balance  of 
the  agreed  prioe  over  and  above  their  debt  against  the  land.  The  same 
result  follows  when  he  had  died  and  the  title  had  descended  to  the  heir  and 
the  court  decreed  a  sale  of  the  land  for  the  payment  of  the  debt.  The 
former  Judgment  merely  determined  that  the  widow  was  not  entitled  to 
any  part  of  the  proceeds  of  the  sale,  but  this  can  not  entitle  appellees  to 
withhold  anything  more  than  their  debt  against  the  land,  ^ith  the  interest 
and  cost  as  above  indicated. 

Judgment  reversed  and  cause  remanded,  with  directions  to  enter  a  Judg- 
ment as  herein  indicated. 


CONKEB  V.  COMMONWEALTH. 

(Filed  October  9,  1908— Not  to  be  reported.) 

Criminal  law— False  swearing— Besidence  of  voter -Oath— The  facts  shown 
in  the  opinion  establish  that  appellant  had  substantially  moved  Into  a 
named  house  on  a  day  which  entitled  him  to  vote  at  an  election,  and  his 
statements  in  reference  thereto  did  not  constitute  false  swearing.  The  court 
should  have  peremptorily  instructed  the  Jury  to  find  the  defendant  not 
Rnilty.  To  constitute  false  swearing  under  the  statute  the  oath  should  be 
administered  before  the  statements  are  made.  The  oath  having  been  ad- 
ministered after  the  statements  were  made  is  not  sufficient. 

0.  J.  Wnddill,  J.  F.  Qordon  and  Wm.  J.  Cox  for  appellant. 
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John  L,  Orayot  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

OplDloo  of  the  court  by  Judge  O'Bear. 

Appellant  was  indicted  and  convicted  under  the  charge  of  false  swearlog. 
He  offered  himself  as  a  qualified  voter  at  Elk  precinct  of  the  city  of  Mad- 
isonviAe  on  a  registration  day,  and  was  interrogated  by  the  officers  of  elec- 
tion touching  his  place  of  residence.  He  represented  that  he  lived  in  Elk 
precinct  in  the  city  of  Madisonville,  and  that  that  was  his  residence  on  the 
6th  of  September,  1001.  After  he  made  these  statements  one  of  the  olBoers 
of  election  said  to  him:  '' George,  you  say  you  were  living  in  Elk  preoinet 
on  the  6th  of  September?'*  He  answered:  "Tes."  The  officer  then  aaid  : 
'*Well,  George.  I  will  have  to  swear  you."  Appellant  said:  *'Well."  Then 
the  officer  said:  "George,  you  swear  the  statements  you  have  made  are 
true?"  And  the  appellant  answered :  "Tes,  sir."  No  questions  were  asked 
appellant  after  he  was  sworn. 

The  facts  show  that  before  the  6th  of  September  appellant  was  a  single 
man,  living  in  Mill  precinct,  Hopkins  county.  To  have  entitled  blin  to 
vote  at  the  Elk  precinct  In  the  city  of  Madisonville  it  was  neoessary  for  him 
to  have  moved  into  that  precinct  on  or  before  the  6th  of  September.  Appel- 
lant rented  a  house  in  Elk  precinct  on  September  5,  at  which  time  the  land- 
lord delivered  to  him  the  keys,  the  house  then  being  vacant.  Appellant 
claims  earlier  than  that,  but  all  of  the  evidence  places  it  not  later  than  that. 
This  includes  the  evidence  of  the  Commonwealth. 

He  obtained  his  license  to  marry  and  was  married  on  the  6th  of  Soptem- 
ber.  On  the  evening  before  his  wedding  he  moved  his  trunk  and  clothing, 
which  was  all  the  goods  he  had,  to  the  house  which  he  had  rented  in  Elk 
precinct.  He  had  contracted  for  furniture  to  be  moved  into  the  house,  some 
of  which  was  delivered  there  on  the  6th,  but  not  set  up  until  the  following 
day.  Appellant  spent  the  night  of  his  wedding,  that  is,  the  night  of  the 
6th,  at  the  home  o^  his  bride,  and  went  to  bis  own  home  on  the  6th  of  Sep- 
tember. 

These  facts  being  admitted,  the  court  is  of  the  opinion  that  legally  and 
technically  the  residence  of  appellant  Was  in  Elk  precinct  on  the  6th  of 
September,  as  stated  by  him.  It,  th  refore,  follows  that  he  had  not  sworn 
falsely,  and  the  court  should  have  instructed  the  Jury  peremptorily  to  have 
found  the  defendant  not  guilty. 

All  of  the  evidence  showing  the  facts  above  stated,  the  legal  oonstmction 
of  appellant's  status  of  citizenship  was  a  question  of  law  for  the  court,  and 
it  should  have  found  and  instructed  the  jury  under  these  facts  that  appel- 
lant was  a  citisen  and  resident  of  Elk  precinct  on  the  6th  of  September. 
Furthermore,  we  doubt  whether  the  form  of  the  oath  in  this  case  would 
have  supported  a  charge  of  false  swearing.  Under  the  statute  the  oath  is 
required  to  be  administered  before  the  interrogation  of  the  voter. 

The  Judgment  is  reversed  and  cause  remanded  for  another  trial  under  pro- 
ceedings not  inconsistent  herewith. 


CRATE.  &c.  V.  STRONG.  &c. 

(Filed  October  0.  1002— Not  to  be  reported.) 

Title— In  Junction — Trespass— Appellants  claiming  to  be  the  owners  of  s 
large  body  of  landi  and  being  in  possession  of  same,  brought  this  action  to 
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enjoiD  appellees  from  trospasslnfc  on  the  land  and  onttlng  timber.  Held— 
That  as  appellees  show  no  color  of  title  appellants  are  entitled  to  the  In- 
Junotion  as  their  possession  is  snfBpient  to  maintain  an  action  against  ap- 
pellees as  trespassers. 

Maronm  St  Pollard  for  appellants. 

J.  J.  C.  Baoh,  A.  G.  Baker  and  W.  W.  MoGnlre  for  appellees. 

Appeal  fit>m  Breathitt  Circuit  Court. 

Opinion  of  the  oonrt  by  Jndge  Hobson. 

On  July  6,  1886,  Ira  Noble  and  wife  conveyed  to  William  Smith  a  tract  of 
land  in  Breathitt  county  of  8,600  acres.  Smith  having  died,  his  real  repre- 
§eotatives  on  July  81,  1887,  conveyed  the  land  to  Chas.  J.  Little.  In  the 
deed  of  Ira  Noble  there  is  this  exception  out  of  the  boundary  conveyed :  "All 
of  the  old  patented  land  is  specially  excepted  in  this  deed.''  In  the  deed 
made  by  Smith's  heirs  there  is  this  exception:  *' There  is  excepted  out  of 
this  oonveyance  all  lands  which  were  patented  prior  to  the  year  1868;"  and 
Id  this  deed  the  quantity  conveyed  is  put  at  8.800  acres.  On  May  1,  1889,  J. 
W.  Noble  and  wife,  Elijah  Miller  and  wife,  Samuel  Noble  and  wife  and 
Crockett  Blohie  and  wife  conveyed  to  C.  J.  Little  460  acres  of  land  which 
lay  within  the  larger  boundary  covered  by  the  two  above  deeds.  C.  J.  Little 
then  conveyed  to  J.  S.  Jones  and  D.  S.  Jones,  O.  R.  Clark  and  Taylor  A 
Crate  an  undivided  three* fourths'  interest  in  the  tract  of  8,600  acres,  he  re« 
tsining  one  fourth.  The  owners  pot  tenants  on  the  land  and  held  it  in  pos- 
isssioD  through  their  tenants,  claiming  to  the  boundary  called  for  in  their 
deeds  without  molestation  until  the  year  1897,  when  G.  T.  Strong  and  W, 
C.  Strong  entered  upon  the  boundary  and  made  some  surveys  on  which  they 
obtained  patents  from  the  Cbmmonwealth  and  began  cutting  the  timber,  in 
which  the  value  of  the  lands  chiefly  consisted.  Taylor  &  Crate  and  Jones 
sod  Little  thereupon  filed  this  suit  against  them,  charging  that  ^hey  were 
the  owners,  in  actual  possession  of  the  land,  and  praying  an  injunction 
against  their  further  cutting  of  the  timber.  The  defendants  answered,  and 
on  their  motion  an  injunction  was  granted  them,  restraining  the  plaintiffs 
from  cutting  timber  off  the  land  in  dispute.  The  timber  that  had  been  cut 
was  placed  in  the  hands  of  the  receiver  of  the  court  and  sold  for  $818.  On 
final  hearing  the  court  dismissed  the  plaintiff's  petition  and  adjudged  the 
proceeds  of  the  timber  to  the  defendants. 

It  is  shown  by  the  proof  that  G.  T.  Strong  and  his  father,  E.  C.  Strong, 
were  partners  with  Smith  in  the  purchase  of  the  land  from  Ira  Noble,  and 
that  the  Strongs  got  one-half  of  the  purchase  money,  11.840,  which  Little 
paid  for  the  land.  Smith  died  before  the  deed  was  put  to  record.  Strong - 
paid  Noble  and  had  the  deed  recorded.  It  is  also  shown  that  the  surveys  on 
which  the  patents  relied  on  by  them  were  obtained  were  all  made  by  the 
Strongs,  who  were  doing  business  as  partners,  and  that  they  bad  the  patents 
iNQed  in  the  names  of  their  hands  to  hide  the  real  nature  of  the  transac- 
tion. These  patents  issued  in  1897  were  void  under  the  statute,  as  has  been 
frequently  held  if  the  land  was  not  then  vacant ;  and  it  is  shown  by  the 
proof  that  the  land  is  all  embraced  within  two  patents  issued  by  the  State 
of  Virginia  to  Ross  A»  Currie  in  the  year  1790.  It  is  also  shown  that  the 
land  is  embraced  in  a  patent  issued  to  Stephen  G.  Keed  for  189,000  acres  in 
the  year  1878.    The  patents  under  which  appellees  claim,  obtained  in  the  year 
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1897,  a  few  days  before  the  briDglDfc  of  this  iDlt,  were,  therefore,  nnllltlei. 
Appellees  also  offered  Id  evidence  a  deed  from  John  Carpenter  and  wife  to 
defendant,  S.  L.  Staoy,  purporting  to  have  been  exeonted  February  16.  1867, 
but  this  deed  is  attacked  as  a  forgery,  and  the  proof  sustains  this  oonolDaion. 
The  deed  purports  to  have  been  executed  In  Breathitt  county  and  to  have 
been  recorded  in  book  No.  2  upon  an  acknowledgment  taken  before  Geo.  W. 
Barnett  as  deputy  clerk.  Barnett  is  dead.  The  principal  clerk  swears  that 
he  did  not  use  deed  book  No.  8  during  that  term  of  ofUce.  it  having  been 
filled  up  before  except  a  few  pages  at  the  back  left  blank,  and  that  they  were 
then  using  another  book.  He  also  testifies  that  the  signature  of  Barnett  Ss 
not  written  as  Barnett  wrote  hia  name.  Carpenter  swears  that  he  made  do 
such  deed;  that  he  and  his  wife  lived  in  Blliott  county  at  the  time  and 
neither  of  them  was  in  Breathitt.  Stacy's  testimony  is  very  vague  and  un- 
satisfactory. The  deed  calls  to  begin  at  a  conditional  line  between  Zaok 
Ritchie  and  Stacy;  and  it  is  shown  by  the  proof  that  this  conditional  line 
was  not  made  until  some  time  after  the  year  1874,  while  the  deed  purports 
to  have  been  executed  and  acknowledged  in  the  year  1867.  Besides,  the  cir- 
cumstantiality of  the  boundary  given  in  this  deed  is  so  out  of  keeping  with 
all  the  other  deeds  of  the  same  period  shown  in  the  record,  when  this  moun- 
tain land  in  Breathitt  county  had  little  market  value,  that  we  have  no 
doubt  it  is  the  product  of  a  later  day,  after  values  bad  risen. 

The  defendants,  therefore,  showed  no  title,  or  color  of  title,  to  the  land. 
The  plaintiffs  were  in  possession  claiming  to  a  marked  boundary,  which 
was  certainly  as  old  as  the  Smith  purchase  of  Noble  in  lb86,  and  is  claimed 
to  have  been  as  old  as  1868.  While  the  deed  which  Noble  made  to  Smith  ex- 
cepted out  of  its  operation  all  the  old  patented  land,  and  the  deed  made  by 
Smith's  heirs  to  Little  excepted  out  of  it  all'  lands  which  were  patented 
prior  to  the  year  1869,  it  is  clear  from  the  proof  that  after  the  purchase  of 
the  460  acres  from  J.  W.  Noble  and  others  plaintiffs  claimed  the  entire 
boundary,  and  no  one  was  on  the  land  but  their  tenants,  with  the  exoeptlon 
of  100  acres  patented  by  S.  L.  Stacy  about  the  year  1870.  If  the  plaintiffs 
were  required  to  show  a  title  it  would  be  incumbent  upon  them  to  looate 
the  exceptions  in  their  deed,  but  as  the  defendants  are  merely  trespassers 
without  color  of  title,  except  as  to  the  100-acre  patent  to  Stacy,  where  he 
lived,  the  question  is  simply  as  to  the  extent  of  the  possession  of  the  plain- 
tiffs. This  is  a  question  of  fact  and  the  proof  is  clear  that,  whether  right  or 
wrong,  the  plaintiffs  thought  all  the  old  patents  had  been  located,  and  were 
claiming  and  holding  to  the  extent  of  their  boundaries.  Being  on  the  land, 
they  were  thus  in  actual  possession. 

The  maxim  that  the  plaintiff  must  recover  on  the  strength  of  his  own 
title,  and  not  in  the  weakness  of  his  adversary's,  only  applies  to  actions  for 
the  recovery  of  the  land.  If  the  plaintiff  has  actual  prior  possession  of  the 
land  it  is  a  trespass  for  one  without  title  to  intrude  upon  him.  and  he  can, 
upon  his  prior  possession  alone,  recover  from  the  trespasser  for  a  wrong 
where  he  enters  without  color  of  title.  (Newell  on  Ujectment,  page  484; 
Hall  V.  Deaton,  84  Ky.  Law  Rep..  314.) 

We  are,  therefore,  of  opinion  that  the  court  should  have  perpetuated  plain- 
tiff's injunction  and  should  have  adjudged  to  them  the  proceeds  of  the  tim- 
ber that  had  been  cut,  except  the  seventeen  tiees  cut, from  the  Stacy  pateol 
of  100  acres. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  above  Indioated. 
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[Reported  by  Wm.  Cromwell,  BSbq.,  of  the  Frankfort,  Ey.,  Bar.] 
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JACKSON  V.  SHAPARD. 

(Filed  October  9,  1903— Not  to  be  reported. ) 

New  trial— DiBoretion  of  court— A  Jodgmest  bavlDg  been  rendered  agalDst 
appellee  Id  an  aotlon  instituted  by  blm  to  recover  a  tract  of  land  and  dani- 
axes  for  timber  removed  therefrom,  the  court  on  a  petition  filed  by  him  for 
a  oew  trial,  granted  the  new  trial,  from  which  this  appeal  is  proeecuted. 
Held— That  tbe  court  did  not  abuse  a  sound  discretion  itf  griintiog  a  new 
trial  on  the  grounds  alleged,  that  appellee  was  prevented  from  preparing  his 
case  for  trial  on  account  of  the  illness  of  his  child.  'This  court  is  less  in- 
clined to  interfere  with  the  action  of  the  lower  court  in  granting  a  new  trial 
than  when  he  refuses  it. 

W.  C.  Goad  for  appellant. 

R.  B.  Drake  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  August  2,  1900,  appellee  Shapard  filed  in  the  Allen  Circuit  Court  an 
aotloD  against  appellant,  W.  T.  Jackson,  to  recover  a  certain  tract  of  land 
and  damages  for  timber  removed  therefrom.  At  the  next  term  of  the  court 
JaoksoD  filed  answer,  claiming  a  lien  upon  the  land  for  certain  improve- 
ments made  by  him  on  it.  Shapard 's  attorney  lived  at  Russellville,  and 
about  January  1,  1901,  went  to  Soottsville,  accepting  notice  of  Jackson  ta 
take  depositions  and  cross-examined  the  witnesses.  He  took  the  depositions 
home  with  him,  and  wrote  Shapard  at  Nashville,  Tennessee,  what  bad  been 
done.  When  Shapard  got  this  letter  bis  daughter  wbe  very  sick  with  pneu- 
monia and  continued  so  sick  for  three  weeks  thereafter  that  he  dared  not 
leave  ber,  he  being  a  practicing  physician.  Tbe  Allen  Circuit  Court  began 
on  January  21.  and  no  proof  having  been  taken  on  appellee's  side  the  case 
was  submitted  and  judgment  given  against  him.  the  local  attorney  who  had 
been  employed  to  look  after  the  case  being  unable  to  secure  a  continuance 
from  the  f.ict  that,  ho  did  not  understand  the  facts.     After  tbe  term  closed 
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OD  March  11  Sbapard  filed  this  petitloo  for  a  new  trial  on  the  ground  atatod, 
and  the  oourt  having  heard  the  proof  awarded  the  new  trial. 

It  has  often  l^een  held  that  as  trial  courts  have  a  wide  discretion  In  the 
matter  of  granting  new  trials  where  for  any  casualty  or  misfortune  a  party 
has  been  uoable  to  appear  and  prosecute  his  case  or  prepare  it  for  trial,  and 
that  this  court  is  less  inclined  to  interfere  with  the  action  of  the  trial  judge 
when  he  grants  than  when  he  refuses  the  application.  The  new  trial  simply 
sets  the  parties  where  they  were  before  the  judgment  was  rendered  and 
leaves  the  case  before  the  court  to  be  determined  on  the  merits;  and  it  is 
only  in  a  case  of  palpable  abuse  of  discretion  that  this  court  will  interfere. 
On  the  showing  made  by  appellee  it  appeared  that  he  was  prevented  by  the 
sickness  of  his  child  from  preparing  his  case,  and  we  do  not  see  that  there 
was  any  abuse  of  discretion  In  the  granting  of  the  new  trial. 

Judgment  affirmed. 


CONNELLY  v.  AMERICAN  BONDING  AND  TRUST  CO. 

(Filed  October  10,  1002.) 

Oflioe  and  officer— Action  on  bond  of  policeman  for  unlawful  arrest — Plead- 
ing—Presumption in  favor  of  acts  of  officer—This  action  was  Instituted  od  a 
bond  ezecnted  by  a  policeman  of  a  second  class  city,  under  authority  of  an 
orul nance  passed  in  pursuance  of  section  8141,  Kentucky  Statuifs,  upon 
which  appellee  is  surety.  It  being  alleged  that  the  policeman  arrested  plaln<- 
tifl  "without  warrant,  judicial  order  or  other  authority  of  law;"  also  that 
said  officer  "without  warrant,  judicial  order  or  authority  of  law,  wroog- 
fully,  cruelly  and  severely  assaulted,  beat  and  bruised"  plaintiff.  It  is 
urged  that  this  bond  does  not  Indemnify  anybody  but  the  city,  and  that  the 
petition  does  not  state  a  cause  of  action  against  the  surety.  Held— That 
undei  sections  .S761  and  3762,  Kentucky  Statutes,  said  bond  is  broad  enough 
to  cover  an  unlawful  arrest,  or  unnecessary  and  illegal  punishment  by  an 
offincr.  The  presumptions  of  law  being  In  favor  of  the  legality  of  the  actiona 
of  tlif  officer,  the  allegations  of  the  petition  charging  him  with  a  vlolatiOD 
of  his  duties  must  clearly  show  such  violation;  nothing  will  be  presumed  Id 
favor  of  the  pleader.  In  the  absence  of  such  averments  the  court  must  pre- 
sume that  the  officer,  in  making  the  arrest  complained  of,  arrested  appellant 
either  for  an  ofiense  committed  in  the  presence  of  the  officer,  or  arrested  him 
under  a  charge  of  felony.  As  these  are  not  negatived  in  the  petition,  and 
as  under  certain  contingencies,  though  rare,  an  officer  is  Justified  in  nstDg 
force  against  a  prisoner,  and  as  the  averments  of  thn  petition  do  not  negative 
such  an  Instance  in  this  case,  the  law  presumes,  and  the  court  must,  there- 
fore, conclude,  in  the  absence  of  such  a  contrary  averment,  that  the  officer 
did  what  he  did  at  a  time  and  under  circumstances  which  legally  justified 
his  condnot.    The  petition  was  insufficient. 

Lucius  Desha  and  H.  H.  Deputy  for  appellant. 
C.  J.  &  W.  W.  Helm  for  appellee. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

Appi'llant  brought  this  salt  against  John  T.  Stapleton,  a  policeman  of  the 
city  of  Newport,  and  his  surety,  the  American  Bonding  and  Trust  Co..  of 
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Baltimore  City,  Maryland.  The  action  Is  upon  a  bond  ezeontad  by  the 
policeman,  wbloh  was  as  follows : 

"Wbereae,  pursuant  to  the  oharter  for  oltles  of  the  seoond  olass,  entitled 
*An  act  for  the  goTornment  of  cities  of  the  seoond  class  in  the  Common- 
vealtb  of  Kentnoky, '  approved  Maroh  10,  1894,  John  Stapleton  was  on  the 
Sd  dny  of  May,  1901,  duly  appointed  to  fill  the  position  and  oflSoe  of  member 
of  the  police  department  of  the  city  of  Newport,  Ky.,  for  the  term  ending 
the  :M  day  of  May,  190S,  unless  sooner  removed  by  the  police  and  fire  com- 
missioners of  said  city : 

'*Now,  therefore,  we,  the  said  John  Stapleton  and  the  American  Bonding 
and  Trust  Go. ,  of  Baltimore  City,  his  sureties,  do  hereby  bind  ourselves 
nnto  the  said  city  of  Newport,  Ky.,  in  the  sum  of  $1,000  lawiul  money  in 
the  United  States,  for  payment  of  which  we  bind  ourselves,  our  heirs,  exe- 
cutors, administrators  and  assigijs,  that  the  said  John  Stapleton  shall  well 
aoi  truly  perform  each  and  all  the  duties  of  said  office  of  member  of  th« 
police  department  of  the  city  of  Newport  as  are  now 'and  may  from  time  to 
time  be  required  of  him  by  law.  And  we  further  covenant  that  we  will  pay 
any  and  all  loss  the  fatd  city  may  sustain  by  reason  of  any  breach  of  this 
bond,  not,  however,  exceeding  the  sum  of  11,000. 

"Id  witness  whereof,  we  have  this  4th  day  of  May,  1901,  set  our  hands  and 
seals  hereto. " 

The  breach  is  alleged  to  be  this:  That  the  principal,  Stapleton,  and  another 
polioe  officer  of  Newport,  on  the  9th  day  of  June,  1901,  while  acting  as  such 
policemen  in  said  city,  "without  warrant,  judicial  order  or  other  author- 
ity of  law,  and  against  plaintiff's  will,  wron^ f  jlly  and  forcibly  arrested  the 
plaintiff  and  deprived  him  of  his  liberty,  to  his  great  humiliation,  disgrace 
and  bodily  and  mental  pain  and  Injury,  to  his  damage  in  the  sum  of  IfiOO;" 
also  that  the  said  officers,  "without  warrant,  judicial  order  or  other  au- 
thority of  law,  wrongfully,  cruelly  and  severely  assaulted,  beat  and  bruised 
plaintiff,  and  thereby  caused  plaintiff  to  suffer  great  physical  and  mental 
pain  and  anguish,  to  plaintiff's  damage  in  the  sum  of  $500;"  also  that  said 
officers,  "without  warrant,  judicial  order  or  other  authority  of  law,  wrong- 
tnlly  and  forcibly  compelled  plaintiff  to  go  with  them  through  the  public 
street  of  said  city  to  the  police  office  of  said  city  and  thence  conveyed  plain- 
tiff to  be  unlawfully  confined  in  said  jail  from  the  hours  of  IS  o'clock,  mid- 
night, until  9  o'clock  next  morning,  to  plaintiff's  great  hi^miliation, 
disgrace,  etc.*'  The  bond  above  quoted  was  executed  under  seotion  8141, 
Kentucky  Statutes,  as  follows:  "Bach  member  of  the  police  force,  before 
entering  upon  the  discharge  of  his  duties,  shall  take  an  oath  before  the 
mayor  to  well  and  truly  discharge  the  duties  of  his  office,  whioh  oath  shall 
be  sabscribed  by  the  person  taking  it,  and  shall  be  preserved  on  file  in  the 
-office  of  the  auditor.  Each  policeman  shall  give  such  bond  as  may  be  pre- 
«oril)ed  by  ordinance,  with  securities  satisfactory  to  the  police  and  fire  com- 
missioners, for  the  faithful  discharge  of  his  duties.  No  person  convicted  of 
felony  shall  be  eligible  as  a  policeman." 

Under  this  authority  the  city  of  Newport  passed  the  following  ordinance, 
approved  May  17.  1894,  to  wit : 

''Be  it  ordained  by  the  general  council  of  the  city  of  Newport,  Ky. : 

"Section  1.  That  each  member  of  the  police  force  of  Newport,  Ky.,  shall, 
More  beginning  the  discharge  of  his  duty  as  such,  give  bond  for  the  faith- 
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fnl  discharge  of  bis  duties  to  the  olty  of  Newport,  in  the  sqip  of  11,000,  wttH* 
good  and  approved  sureties,  satisfaotory  to  the  police  aud  fire  oommlnlon 
en.    Said  hoods  shall  be  takeD  by  the  police  aud  five  commissionerB  of  the^ 
olty,  aud  all  houds  shall  be  preserved  as  ao  oflScial  record. 

"Section  9.  This  ordinanoe  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval.*' 

It  is  thought  that  this  bond  does  not  indemnify  any  person  other  than  tbe- 
oity  of  Newport  because  the  undertaking  is  to  the  said  city  alone.  We  are» 
however,  of  the  opiniou  that  the  bond  is  controlled  by  the  following  eecilone> 
of  Kentucky  Statutes,  and  must  be  read  in  connection  therewith,  and  that 
nnder  the  provisions  of  these  sections  the  informality  of  not  namlnf^  the- 
Commonwealth  of  Kentucky  ae  the  obligee  of  the  bond  will  not  prevent  a 
recovery  thereon  by  the  person  aggrieved.    Said  sections  are  as  follows: 

'^Section  8751.  The  obligation  required  by  law  for  the  discharge  or  per- 
formance of  any  public  or  flduoial  oflBce,  trust  or  employment,  shall  be  a. 
covenant  to  the  Commonwealth  of  Kentucky  from  the  person  and  hla  anre^ 
ties  that  the  principal  shall  faithfully  discharge  the  duties  of  the  office,  tmBt- 
or  employmenc;  but  a  bond  or  obligation  taken  in  any  other  form  shall  be 
binding  on  the  parties  thereto  according  to  its  terms. 

"Section  8753.  Actions  may  be  brought  from  time  to  time  on  any  siicb 
covenant  or  bond  in  the  name  of  the  Commonwealth,  for  her  benefit,  or  for 
that  of  any  county,  corporation  or  person  injured  by  a  breach  of  the  oove- 
nant  or  condition,  at  the  proper  costs  of  the  party  suing,  against  the  partSea- 
jointly  or  severally,  together  with  the  personal  representative,  heirs  asA 
devisees  or  distributees  of  such  of  them  as  may  be  dead;  and  the  recovery 
against  principal  anjd  surety  shiill  not  be  limited  by  the  amount  of  the  pen- 
alty named  In  such  bond.  Nor  shall  the  recovery  be  restricted  only  to  such 
duties  or  responsibilities  as  belong  to  the  office,  post,  trust  or  employment 
at  the  date  of  the  covenant  or  bond,  but  may  include  any  duties  or  responsi- 
bilities thereafter  Imposed  by  law  or  lawfully  assumed." 

The  bond  is  broad  enough  to  cover  an  unlawful  arrest  or  unnecessary  and 
illegal  punishment  by  the  officer.  (See  cases  collected  and  discussed  in- 
Johnson  v.  Williams'  AdmY,  28  Ky.  Law  Rep.,  658.) 

The  demurrer  of  the  surety  to  the  petition  was  sustained.  The  ground  of 
the  court's  action  is  not  stated,  but  whatever  it  may  have  been,  we  are  of 
opinion  that  the  petition  failed  to  state  a  cause  of  action. 

Every  pleading  must  be  construed  most  strongly  against  the  pleader.  Ap> 
plying  this  rule  to  the  petition  in  hand,  we  find  that  it  is  averred  that  the 
policeman  complained  of  arrested  the  complainant  "without  warrant  or 
judicial  order."  Of  course  it  is  recognized  by  the  pleader  that  if  the  officer 
had  a  warrant  or  judicial  order,  the  judicial  officer  being  present  at  a  time 
and  place  when  he  could  legally  have  made  such  an  order,  that  such  waiTant 
or  order  would  have  justified  the  arrest,  however  erroneous  or  unfounded 
may  have  been  its  basis.  Bat  the  pleader  continues,  and  says  that  the  arrest 
was  without  "other  authority  of  law, "  and  was  "wrongful"  and  against 
plaintiff's  will,  and  by  force.  The  statements  that  the  arrest  was  without 
"other  authority  of  law,"  and  was  done  "wrongfully,"  are  but  oonclusiona 
of  the  pleader.  They  do  not  state  any  fact  upon  which  an  issue  might  be 
•olned.    It  might  be,  for  all  these  allegations  contained >  that  the  plalfttilt 
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ted  oommitted  an  offeDie,  either  a  miiidemeanor  or  a  felony.  Id  the  preseooe 
t>f  the  ofBoer,  in  whloh  event  he  ivonld  have  been  legally  Ja stifled  in  arrett- 
iDff  him  without  either  a  warrant  or  judiolal  order,  and  that  in  plaintiff's 
-opinion  snob  an  act  would  hare  been  wrongful  and  without  authority  of 
law.  This  oomment  will  also  apply  to  the  allegation  that  the  offloers,  "wltb- 
OQt  warrant,  Jnditsial  order  or  other  authority  of  law,  wrongfully  and 
fbrcihly  oompelled  plain titf  to  go  with  them  through  the  publio  street  of 
4aid  oity ,  etc  *  > 

Tbe  next  averment  of  the  petition  is  that  said  offloer  "wrongfully,  cruelly 
•and  severely  assaulted,  beat  and  bruised  the  platBtiff."  It  is  immaterial 
that  tbe  pleader  charged  that  this  assaulting  and  beating  was  without  war- 
rant or  Judicial  order,  because  no  warrant  or  judicial  order  could  justify  an 
assaulting  or  beating  of  another.  But  there  may  be  instances  in  which  o 
Iteace  offioer  may  lawfully  assault  and  severely  beat  and  bruise  another. 
As,  for  example,  if  he  lawfully  arrests  such  person  and  the  prisoner  resist! 
•and  attacks  the  oiBcer  and  puts  the  officer  in  danger  of  bodily  harm,  the 
-offioer  is  not  bound  to  retreat  or  to  make  bis  escape,  or  to  take  any  means 
for  his  self-defense  that  would  be  incompatible  with  bis  duty  to  safely  keep 
tbe  prisoner.  So  he  may  in  such  case  at  once  use  force  against  force,  using 
no  more  than  is  necessary,  and  although  In  doing  so  he  might  severely  as- 
^ult  and  beat  and  bruise  tbe  prisoner,  and  though  such  an  assault  might  be 
orael,  that  is,  heartless  and  unfeeling,  yet  it  would  not  be  illegal.  Or,  If 
tbe  prisoner  had  oommittbd  a  felony,  and  had  been  arrested,  and  was  at- 
tempting to  escape,  and  the  officer  could  not  prevent  it  otherwise  than  by 
-severely  assaulting,  beating  or  bruising  the  prisoner,  be  would  have  the 
legal  right  to  do  so. 

The  facts  attending  tbe  arrest  of  appellant  are  not  shown,  nor  is  the  charge 
upon  which  he  was  arrested  stated.  We  certainly  are  not  at  liberty  to  pre« 
some  anything  in  aid  of  his  statement  of  a  cause  of  action.  As  to  the  ofQoer 
the  rule  is  different. 

Id  Throop  on  Publio  Officers,  section  568,  it  is  stated  :  "T|ie  presumption 
Is  always  in  favor  of  the  correct  perforraance  of  his  duty  by  an  officer;  and 
every  reasonable  intendment  will  be  nMSde  in  support  of  such  presumption, 
60  it  will  always  be  presumed  that  in  any  official  act,  or  act  purporting  to 
be  olScial,  the  officer  has  not  exceeded  his  authority;' and  if  he  bad  power 
to  act  only  In  a  certain  contingenoy,  that  the  contingency  has  happened 
where  there  is  no  evidence  on  either  side  with  respect  thereto." 

Judge  Folger  In  Mandeville  v.  Reynolds,  68  N.  Y..  538,  said:  "The  pre- 
SQioption  is  that  no  official  person,  acting  under  oath  of  office,  will  do  aught 
which  it  is  against  his  official  duty  to  do,  or  will  omit  to  do  aught  whioh 
bis  official  du'ty  requires  should  be  done.  "  . 

In  Smyth  v.  Munroe,  84  N.  Y.,  854,  it  was  said :  "It  is  always  to  be  pre- 
sumed, that  a  public  officer  has  acted  with  ordinary  caution  and  in  good 
faith."    (Terry  v.  Bleight,  8  Mon.,  272.) 

This  presumption  is  one  of  law  that  necesFarily  continues  until  it  is  over- 
<come  by  proof  to  the  contrary,  and  as  proof  is  but  to  sustain  the  averment 
it  is  necessary  that  the  pleading  charging  the  breach  should  state  such  facts 
as  will  overcome  such  presumption.  In  15  Ency.  of  Pleading  and  Practice, 
19d,  under  title  "Official   Bonds,"  the  rule  as  to  pleading  is  fairly  stated 
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thus:  *'The  asslgnmentfl  of  breaohes  shoald  be  ooDolusiTe,  or,  In  other* 
wordi,  tfaey  sbould  ezolnde  every  other  oonolnsioii  than  tbat  of  a  breaoh  c€ 
the  bond." 

The  case  of  Hardin  v.  The  Governor,  for  thenae  of  Handley'a  Bz'or.  6  Lit- 
tell,  886,  was  an  action  against  the  enretiea  of  the  sergeant  of  the  Conrt  of 
Appeals  upon  his  ofBoial  bond.  The  breach  alleged  in  the  condition  of  the 
bond  was  that  certain  deputies  of  the  sergeant  had  collected  certain  money 
tinder  a  writ  of  execntion  delivered  to  them  and  directed  to  the  sergeant, 
and  had  failed  to  pay  it  over  to  the  execution  plaintiff.  The  allegation  was 
held  to  be  demnrrablb  because  it  did  not  show  that  the  principal  (the  ear- 
geant)  bad  not  himself  paid  over  to  the  demandant  the  sum  so  collected. 

In  the  absence  of  averments  to  the  contrary  the  court  must  presume  tbat 
the  officer  in  making  the  arrest  complained  of  arrested  appellant  either  for 
an  offense  committed  in  the  presence  of  the  officer  or  arrested  him  nnder  a 
eharge  of  felony.  As  these  are  not  negatived  in  the  petition  and  as  under 
certain  contingencies,  though  rare,  an  officer  is  justifled  in  using  force  against 
a  prisoner,  and  as  the  averments  of  the  petition  do  not  negative  such  an  in- 
stance  in  this  case,  the  law  presumes,  and  the  court,  therefore,  must  con- 
clude, io  the  absence  of  such  a  contrary  averment,  that  the  officer  did  what  he 
did  at  a  time  and  under  circumstances  which  legally  justifled  his  oondnot. 
To  hold  otherwise  would  be  to  withdraw  from  the  officer  the  legal  presump- 
tion with  which  the  courts  have  always  accompanied  his  official  acts. 

The  petition  having  failed  to  state  a  cause  of'  action  the  judgment  is. 
affinned. 


GRENBHAW  V.  DUPP'S  EX*OR. 

(Piled  October  10,  1900.) 

Decedents'  estates— Usury— Appellant  executed  a  note  toD.  for  $1,146.78  in* 
1809,  upon  which  he  made  payments  until  1880.  The  note  bore  interest  at- 
the  rate  of  10  per  cent,  per  annum.  A  new  note  was  executed  for  the  bal- 
attce  due  in  1880,  bearing  6  per  cent,  interest.  D.  died  in  1888  and  appellee 
beoame  his  executor.  Appellant  made  paymente  to  the  executor  until  1SQ9» 
When  he  made  the  flnal  payment.  Appellant  then  instituted  ibis  action^ 
claiming  1889. 40.  usury  alleged  to  have  been  paid.  Appellee  filed  an  affidavit, 
stating  that  no  demand  had  been  made  of  him,  accompanied  by  the  proof  re- 
quired under  sections  8870  and  8879,  Kentqoky  Statutes,  and  moved  to  dis- 
miss the  action.  The  court  sustained  his  motion,  from  which  this  appeal  la 
prosecuted.  Held—That  as  all  payments  on  notes  are  first  applied  to  the> 
payment  of  interest,  there  could  not  exist  a  claim  for  usory  paid  upon  tbe- 
debt  until  after  the  full  discharge  of  the  principal  sum  and  legal  Interest. 
The  right  of  action  t<ff  usury  accrued  against  the  executor,  aiid  tlie"1»w#ld 
not  require  that  a  demand  be  made  of  him  before  the  Institution  of  an  action, 
for  usury. 

J.  A.  Gonyers  for  appellant. 

Basil  Bichardson  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant.  J.   G.  Crenshaw,  and  his  brother,  H.  A.  Crenshaw,'  executed 
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tbelr  joint  note  to  Bdmnnd  Dnll  on  ^e  d6th  of  January,  1869,  for  11,146. 71), 
itipnlatlng  for  the  payment  of  Interest  at  the  rate  of  10  per  cent,  per  annum. 
It  to  allei9Bd  that  appellant  and  H.  A.  Crenshaw  made  various  payments 
on  that  note  nntll  its  renewal  on  the  10th  of  Jan  nary,  1880.  In  the  renewal 
the  old  note  was  surrendered,  and  a  new  note  executed,  bearlUR  6  per  cent, 
per  annum  from  date  until  paid.  During  the  year  1888  the  obligee,  Edmund 
Duff,  died  testate,  appointing  appellee,  George  T.  Duff,  as  his  executor. 
Appellant  alleges  that  he  continued  to  make  payments  upon  this  note  until 
November  10,  1899,  when  he  made  the  final  payment  of  1882.40.  These  pay- 
ments applied  to  the  original  debt,  counting  interest  at  the  rate  of  6  per 
cent,  per  annum,  would  have  discharged  the  debt  and  legal  Interest  before 
the  payment  nf  1283,40. 

It  Is  the  rule  in  this  State  that  in  the  application  of  payments,  when 
made  to  apply  upon  a  debt  carrying  a  greater  rate  than  legal  interest,  they 
ivill  be  applied  first  to  the  discharge  of  the  legal  interest  and  then  to  the 
priDolpal,  and  that  so  long  as  any  part  of  the  principal  remains  due  there  is 
no  payment  of  usury.  ( Farmers  Bank  v.  Calk,  4  ]l$y.  Law  Bep.,  617;  Ken- 
dall V.  Grouch,  S8  Ey.,  199;  Hill  v.  Cornwall,  96  Ky.,  618;  Ellis  v.  Bronnin's 
Sz'or,  1  Duval],  48;  Stone  v.  MoConnell,  1  Duv.,  66,)  It  follows,  therefore, 
that  the  payment  of  usury,  if  any  was  made  in  this  case,  was  made  in  tha 

latter  payment  or  payments. 

In  1900  this  suit  was  brought  by  appellant  against  appellee  to  recover  the 
ftt3.40  named  upon  the  ground  that  it  was  wholly  usury.  Appellant  was 
required  by  the  court  to  state  speoiflcally  in  his  petition  the  date  of  Edmund 
Doff's  death,  and  the  payments  made  on  the  debt  to  Edmund  Duff,  and 
those  made  to  Qeorge  T.  Duff,  his  executor.  Complying  with  that  rule,  ap- 
pellant alleged  that  all  payments  made  after  1888  (which  were  set  forth, 
amounts  and  dates  being  all  stated)  were  made  to  George  T.  Duff,  as 
•zeootor  of  Edmund  Duff.  Thereupon  George  T.  Duff  filed  his  affidavit 
that  no  demand  had  been  made  of  him.  verified  by  the  affidavits  required  by 
atatute,  and  upon  his  motion  the  action  was  dismissed,  and  Crenshaw  has 
appealed. 

Seotion  8870  of  Kentucky  Statutes  requires  that  all  demands  against  the 
estate  of  a  decedent  shall  be  verified  by  the  written  affidavit  of  the  claimant, 
eto.,  and  also  that  it  shall  be  verified  by  a  person  other  than  the  claimant 
where  it  is  other  than  an  obligation  signed  by  the  decedent,  or  a  jodgmenc. 

Seotion  S878  provides:  "Before  such  afSdavit  is  made  no  action  shall  be 
brought  or  recovery  had  on  any  demand,  nor  until  demand  of  payment 
thereof  has  been  made  of  the  personal  representative,  accompanied  by  the 
ie(Kiired<8fladsviC." 

Prior  to  the  adoption  of  the  General  Statutes,  the  provisions  of  which  are 
re-enacted  in  the  sections  above  referred  to,  the  Bevised  Statutes  required 
only  that  the  purging  affidavit  and  supporting  proof  should  be  made  before 
a  recovery  oould  be  bad.  Here  it  is  provided  that  they  shall  be  made  accom- 
panied by  the  demand  before  suit  may  be  brought. 

This  court  has  heretofore  had  this  question  before  it  only  collaterally.  In 
Proctor  V.  Terrill,  8  B.  Mon.,  463.  the  debtor  had  paid  part  of  the  debt,  in- 
cluding some  usury,  to  the  oreditor  in  his  lifetime,  and  i^aid  the  remaining 
neory  to  the  personal  representative.    The  court  held  that  the  debtor's  remedy 
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was  affainst  tbe  ezeontoni  personally  for  any  usury  exacted  by  them  after 
the  note  oame  to  their  bands,  and  tbat  the  estate  would  be  responsible  for 
the  usury  exacted  by  tbe  testator,  or  which  was  Included  In  tbe  note  when 
they  received  it. 

In  Berry,  &c.  v.  Graddy,  Adm'r,  1  Met.,  568,  a  demand  against  the  ad- 
ministrator was  for  a  liability  created  by  him  for  the  estate.  An  objeotion 
was  made  to  the  item  because  it  was  not  verified  by  the  written  affidavit  of 
the  claimant  as  required  by  tbe  statute.  Said  the  oourt:  '*Thls  objeotlon  is 
founded  on  a  misconception  of  the  class  of  claims  to  which  the  statute  ap- 
plies. Only  those  demands  that  were  created  by  tbe  decedent  himself,  and 
such  as  are  properly  demands  against  bis  estate,  are  embraced  by  It.  Whether 
such  demands  are  just,  or  contain  usury,  or  whether  there  be  any  offset  or 
discount  against  them,  the  personal  representative  may  not  know,  and, 
therefore,  the  law  requires  them  to  be  verified  by  tbe  oath  of  the  claimant, 
as  well  as  by  other  proof.  But  this  does  not  apply  to  debts  created  by  the 
personal  representative  himself,  nor  are  such  debts,  properly  speaking,  de- 
mands against  the  estate  of  the  decedent.  They  are  demands  against  the 
personal  representative  himself,  and  as  he  has  personal  knowledge  of  their 
correctness,  he  has  a  right  to  pay  them  without  any  verification  by  the 
claimant.*' 

In  Luoking's  Adm*r  v.  Gegg,  13. Bush,  SOO,  the  surety  in  a  debt,  after  the 
death  of  the  principal,  paid  off  the  debt.  This  creat<Ml  a  liability  by  tbe  de- 
cedent's estate  to  tbe  surety  for  the  sum  so  legally  paid.  The  question  was 
whether  the  surety,  before  he  could  maintain  an  action  against  the  deced- 
ent's estate  to  recover  this  sum,  should  make  the  affidavit  and  demand  pro- 
vided by  tbe  statute.  The  court  said:  *'The  court  properly  refused  to 
dismiss  his  amended  petition  upon  the  ground  that  he  had  not  made  de- 
maud  of  the  administrator  of  Iiuoking  before  suit.  His  right  of  action 
accrued  against  tbe  personal  representative,  and  not  against  the  deoeased, 
and  it  is  not  such  a  demand  as  is  contemplated  by  the  S7th  section  of  article 
9,  chapter  39  of  the  General  Statutes. "  (Same  as  section  3872,  Kentucky  Stat- 
utes. ) 

We  sum  up  the  case  at  bar  to  be  this:  Appellant's  cause  of  action  did  not, 
and  could  not,  exist  on  a  claim  for  usury  paid  upon  the  debt  mentioned  un- 
til after  tbe  full  discharge  of  the  principal  sum  and  legal  interest,  all  pre- 
vious payments  being  applied  first  to  the  discharge  of  legal  interest  accrued 
and  then  to  tbe  principal.  Therefore,  no  usury  was  paid  in  the  lifetime  of 
decedent,  Edmund  Duff,  but  it  was  paid,  if  any  was  paid,  to  the  executor, 
Oeorge  T.  Duff.  Tbe  executor  having  received  that  to  which  neither  he  nor 
his  teistator's  estate  was  entitled  (assuming  tbat  the  payments  were  made 
as  alleged  in  the  petition),  tbe  executor  was  bound  to  refund  to  appellant  the 
excess  which  constitutod  the  usury.  This  demand  was  against  the  executor, 
and  not  against  the  estate  of  the  testator.  Therefore,  it  is  not  of  that  class 
of  claims  embraced  in  the  provisions  of  sections  8870-8872,  Kentucky  Statutes. 
No  demand  or  veriflontlon  was  necessary. 

We  of  course  do  not  mean  to  say  tbat  if  an  issue  should  be  joined  upon  the 
averments  as  to  the  various  payments  and  renewals  that  plaintiff  would  not 
be  rt'quired  to  prove  tbem  by  competent  evidence.  It  follows  that  the  court 
erred  in  diBmlBslng  any  part  of  the  cause  of  action  sued  on  that  accrued  after 
tbe  death  of  Edmund  Duff. 
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The  jadgmeot  Is  reyeraed  and  oaase  remanded  for  fnrtber  proceedings  not 
lD€0xi8i8tent  with  this  opinion. 


COX,  &o.  V.  ANDERSON'S  ADM'R. 

(Filed  October  10,  1003— Not  to  be  reported.) 

Wills—After  gift  of  a  fee  effect  of  an  additional  dlgposition  of  same  prop- 
erty—A  testator  devised  bis  estate  as  follows :  "I  give,  devise,  beqneatb  to 
S.,  my  wife,  all  of  my  oasb,  notes  and  lands  and  bank  stock  and  my  other 
stocks  that  I  may  have,  and  also  all  my  live  stock,  growing  crops,  bonse- 
bold  and  kitchen  furniture,  to  have  and  to  hold  for  her  own  use  and  benefit. 
When  she.  S.,  is  done  with  )t,  I  give  to  Mt.  Zion  Church  as  an  endowment 
^1,000,  the  proceeds  of  which  are  to  go  towards  paying  the  expenses  of  the 
chnrch.  After  the  death  of  S.  this  action  was  Instituted  to  recover  11,000 
for  the  church  from  ber  administrator.  Held— The  church  could  not  recover 
said  sum.  After  devising  the  fee  simple  title  to  his  wife,  the  subsequent  ez- 
preflsion  of  a  desire  to  give  a  part  of  the  same  property  to  tbe  church  was  in- 
effectual. 

Grant  E.  Lilly  for  appellants. 

W.  B.  Smith  and  J.  A.  Sullivan  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

Thcs.  J.  Gibbd  by  his  last  will  provided  as  follows:  "Second.  I  give,  de- 
vlsi*,  bequeath  to  my  wife,  Sallle  Ann  Gibbs,  all  of  my  cash,  notes  and  lands 
«D'J  bank  ctock  and  my  other  stocks  that  I  may  have,  and  also  all  of  my 
live  stock,  growing  crops,  household  and  kitchen  furniture,  to  have  and  to 
bold  for  her  own  use  and  benefit.  When  she,  Sallie  Ann  Gibbs,  Is  done 
with  tt,  I  give  to  Mt.  Zion  Church  as  an  endowment  11,000,  the  proceeds  of 
wbioh  are  to  go  towards  paying  the  expenses  of  said  church." 

After  the  death  of  the  testator  Sallle  Ann  Gibbs  qualified  as  executor  and 
took  charge  of  the  property,  and  at  her  death  there  remained  some  twenty 
odd  thousand  dollars  in  value  of  the  property  devised  by  Thos.  J.  Gibbs. 
Saliie  Ann  Gibbs  married  a  second  time,  and  Thomas  Anderson,  her  hus- 
band, is  ber  administrator.  This  action  is  brought  by  appellants,  as  trus- 
tees of  Mt.  Zion  Christian  Church,  against  the  administrator  of  Sallie  Gibbs 
Anderson,  seeking  to  recover  11,000  under  tbe  will  of  Thos.  J.  Gibbs  as 
above  set  out. 

Tbe  trial  court  sustained  a  demurrer  to  tbe  petition  and  upon  failure  to 
plead  dismissed  the  action,  and  hence  this  appeal.  It  is  conceded  by  coun- 
sel that  the  sole  question  presented  arises  from  the  construction  of  the  will 
of  Tbos.  J.  Gibbs.  Does  that  will  devise  anything  to  appellant  church,  or 
did  the  devise  to  Sallie  Ann  Gibbs  give  to  her  the  whole  estate  in  fee? 

In  tbe  case  of  Barth  v.  Bartb,  &o.,  18  Ky.  Law  Hep.,  840,  this  court  said  : 
"We  recognize  the  force  of  tbe  argument  that  the  last  part  of  a  writins 
mast  control  rather  than  the  first,  when  there  is  a  contradiction  or  incon- 
sistency. In  this  case,  however,  the  wish  or  direction  as  to  the  disposition 
of  tbe  residue  of  the  estate  remaining  after  the  death  of  the  devisee  does  not 
contradict  the  preceding  portion  of  the  will,  and  can  not  amount  to  more' 
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tbaD  BD  ezpressioD  of  deBire  on  the  part  of  the  testator  as  to  the  dUpositloD 
of  property,  the  title  to  which  he  had  already  passed  to  another.  It  la, 
therefore,  clear  that  appellant  had  no  vested  Interest  in  remainder  in  the 
property  In  question,  hence  no  ground  of  complaint  on  that  account." 

The  will  under  consideration  in  that  case  provided:  "I  devise  and  be- 
queath to  my  wife,  Sarah  Ann  Barth,  all  my  property,  real  and  peraona], 
and  choses  in  action  of  every  description  of  which  I  may  be  the  owner,  or 
to  which  I  may  be  entitled  to  at  the  time  of  my  decease;  also  any  and  all 
Insurance  on  my  life  absolutely  and  forever,  and  all  property  of  whatever 
kind  and  description  which  remains  at  her  death  to  be  equally  divided 
among  my  three  sons,  etc." 

The  conclusion  of  the  court  was  that  the  devise  to  the  wife  was  absolute 
and  in  fee,  and  that  the  sons  took  nothing  under  the  will. 

In  the  case  at  bar  the  devise  is  to  Sallie  Ann  Oibbs  of  all  the  property  of 
every  kind  absolutely  and  in  fee.  The  words  "when  she  is  done  with  it" 
are  not,  and  can  not  be,  a  limitation  on  the  fee  already  given.  If  the  testator 
bad  intended  to  limit  the  devise  to  his  wife  to  her  life  he  oould  easily  have 
done  so.  We  have  no  doubt  that  the  testator  expected  for  the  church  to  get 
91,000,  but  he  did  not  devise  that  sum,  or  any  sum,  to  that  congregation. 
He  simply,  by  his  will,  expressed  a  desire  that  when  his  wife  was  done  with 
it,  that  is.  vrhen  she  desired  topairt  with  that  sum,  that  she  give  to  tlila 
oongregation  11,000  out  of  the  amount  he  gave  to  her. 

It  seems  to  us  that  the  opinion  in  the  Barth  case  supra  is  decisive  of  thla 
one,  and  the  judgment  is,  therefore,  afBrmed. 


MARKS.  &c.  V.  FIDDLER.  &o. 

(Filed  October  10,  IQOS-Not  to  be  reported.) 

Nuisance— Blacksmith's  shop— Injunction— An  injunction  will  '  not  be 
granted  to  prevent  the  erection  of  a  blacksmith's  shop  near  plaintiff's  rest- 
denoe,  as  said  shop  is  not  per  se  a  nuisance. 

Belcher  Ss  Harman  for  appellants. 

J.  M.  Roberson  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  action  was  instituted  by  appellants  to  enjoin  the  erection  of  a  black- 
■mlth  shop  near  appellant's  residence,  and  in  the  residence  part  of  the  oltj 
of  Pikeville,  on  the  ground  that  when  same  is  erected  it  will  beoonae  a 
nuisance.  The  court  below  sustained  a  demurrer  to  the  petition  and  upoi» 
failure  to  plead  further,  dismissed  same,  and  hence  this  appeal.  It  haa 
never,  so  far  as  we  know,  been  held  that  a  blacksmith  shop  is  per  se  a 
nuisance,  and  unless  we  could  so  hold  it  is  well  settled  that  a  court  of 
equity  will  not  enjoin  its  erection. 

In  the  case  of  Albany  Christian  Church  v.  Wilbom.  38  Ky.  Law  Rep.,  1880^ 
a  case  to  be  officially  reported,  that  the  erection  of  a  private  stable  would  not 
be  enjoined  as  a  nuisance.  The  court  quotes,  with  approval,  section  749  of 
High  on  InjunctioDs.  which  readn:  "When  the  injury  complained  of  Is  not 
I>er  se  a  nultonce,  but  may  or  may  not  beccme  so,  accoiding  to  olroum« 
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■taneeflt  and  when  It  is  nDoertaln,  Indeflnite,  or  ooo  tin  Kent,  or  productive, 
of  only  possible  injury,  equity  will  not  interfere/'  Tbe  same  doctrine  waa^ 
laid  down  in  P^nffbt  ▼.  Senn,  94  Ky.,  656.  We  do  not  think  that  a  blaok- 
smith  shop  is  per  se  a  nnisanoe,  and,  therefore,  the  petition  stated  no  oause. 
of  action,  and  the  demnrrer  thereto  was  properly  sustained. 
Judgment  afQrmed. 


PEPPER  V.  ORDER  OF  UNITED  COMMERCIAL  TRAVELERS  OF 

AMERICA. 

(Filed  October  14,  1009.) 

Insnranoe— Con  struct  Ion  of  policy—Appellant,  a  member  of  the  appellee  > 
company,  brought  this  action  on  a  oertiflcate  or  policy  insuring  appellant, 
against  injuries  from  accidental,  external  or  violent  means.  He  alleged 
that  he  was  injured  on  May  0,  1808,  while  a  member  of  the  order  in  good 
standing,  and  while  he  was  not  immediately  prevented  from  the  prosecution, 
of  every  part  of  his  business  and  was  prevented  and  disabled  for  the  period, 
of  sixteen  weeks,  from  June  SO,  1806,  to  October  10,  1808,  and  was  entitled ^o, 
receive  from  defendant  $400.  The  api)ellee  insists  that  it  is  not  liable  be- 
cause disability  did  not  in  point  of  time  immediately  follow  the  injury.. 
Held— That  in  the  clause  of  the  policy  giving  a  member  benefits  in  case  the 
disability  immediately  follows  the  injury,  the  word  "immediately,"  asused». 
refen  to4ime  rather  than  to  oatnatton,  and  means  that  the 'disability  shalli 
follow  within  a  very  short  time  after  reoelYing  the  injury. 

A.  E.  Cole  &  Son,  B.  L.  Worthington  and  Thos.  E.  Phister  for  appellant.. 

Edward  W.  Hines,  Sater  &  Sater  and  A.  M.  J.  Cochran  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  "White. 

The  appellant  pleads  in  Jiis  petition,  to  which  a  demurrer  was  sustained»^ 
that  he  was  a  member  of  appellee  organization  and  had  paid  all  fees,  dueas 
and  assessments  due  by  him  and  was  entitled  to  all  the  rights' and  beneflta. 
of  a  member,  and  that  by  the  constitution  and  laws  of  the  order  It  is  pro- 
vided "that  if  any  such  memlier  who  has  paid  all  fees,  dues  and  assessmenia. 
■hall  sustain,  during  the  oontinuanoe  of  his  membership  and  while  in  good 
standing,  bodily  injury,  effected  through  external,  violent  and  accidental, 
means,  which  shall,  independently  of  all  other  causes,  immediately,  wholly 
and  continuously  disable  and  prevent  him  from  the  prosecution  of  any  and 
every  kind  of  business  pertaining  to  his  occupation,  he  shall  *    *    *  be  in ^ 
demnilled,  etc." 

The 4ietitioa.than. alleges  that  appellant  was  injui:ad  on  May  0,  l«86,  whi]» 
a  member  of  the  order  in  good  standing,  and  "while  he  was  not  immediately 
prevented  from  the  prosecution  of  every  part  of  his  business,  yet  he  was  sa. 
prevented  from  the  prosecution  of  any  and  every  part  of  his  business,  wbiolv 
was  that  of  a  commercial  traveler,  and  was  so  disabled  and  prevented  for  th». 
period  of  sixteen  weeks,  from  June  80,  1808,  to  October  10,  1808,  and  by  rea- 
son of  said  injury  he  was  entitled  to  receive  from  defendant  *  *  «  $400  in^, 
•11." 

To  this  petition  a  demurrer  was  sustained,  and  upon  failure  to  plead  fur->. 
ther  the  same  WM  dlemlswd,  and  hence  this  appeal.    The  theory  upon  whiolv. 
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the  demurrer  was  snstaiDed  was  that  it  Is  ahowD  by  the  petition  tbat  the 
"disability  did  Dot,  Id  point  of  time«  immediately  follow  the  aooident,  that 
there  was  an  interval  of  from  May  0,  to  June  20,  in  which  there  was  no  total 
•disability.  It  is  insisted  by  appellant  tbat  it  is  not  reqnired  by  the  consti- 
tution and  by-laws  of  the  order,  nor  is  it  so  pleaded  in  the  petition,  that  the 
^Usability  shall,  in  point  of  time,  immediately  follow  the  injury,  but  tbat  the 
word  "immediately"  there  used  is  intended  to  mean  the  same  as  the  preced- 
ing phrase,  "independently  of  all  other  causes,"  and  in  the  sense  of  direotly, 
•as  opposed  to  indirectly,  and  has  no  reference  to  time. 

It  is  true  that  the  word  "immediately"  has  the  two  meanings,  one  as  to 
time  and  the  other  as  to  causation.  The  question  here  is  as  to  which  of 
these  meanings  applies  to  the  word  in  the  connection  here.  The  most  ooiu- 
mon  use  of  the  word  is  in  referenoe  to  time,  and  that  meaning  would  or^i- 
<uarily  be  given  to  the  word  if  the  connection  of  its  use  permits.  It  wonld 
be  a  clear  repetition  if  it  was  intended  to  mean  without  other  causes,  he- 
-oause  that  is  clearly  expressed  by  the  phrase  directly  preceding.  It  was  not 
l:^teDded  to  use  several  words  in  connection  to  convey  the  same  meaning, 
'for  the  following  words  are  "wholly  and  continuously  disable,  etc.,'*  wfalob 
refers  to  degree  of  injury  and  not  cause  or  time.  We  are  of  opinion  tbat  the 
word  immediately  as  used  refers  to  time,  and  means  that  the  disability  shall 
follow  within  a  very  short  time  the  receiving  the  injury. 

In  this  view  we  are  supported  by  the  only  two  cases  where  this  qnestlon 
has  ever  been  presented  for  adjudication,  viz.,  Williams  v.  Accident  Asso'n, 
'91  Qa.,  698,  and  Merrill  v.  Travelers  Ins.  Co.,  91  Wis.,  829.  The  policy  of 
accident  insurance  in  the  Williams  case  read  identically  like  the  plea  here 
"which  should,  independently  of  all  other  causes,  immediately,  wholly  and 
continuously  disable."  The  court  held  that  the  word  "immediately"  re- 
ferred to  time  and  not  cause. 

In  the  Merrill  case,  the  policy  provided  "which  should,  independently  of 
all  other  causes,  immediately  and  wholly  disable, 'etc." 

This  provision,  so  far  as  the  word  "immediately"  is  concerned,  is  identical 
with  the  case  at  bar.  The  court  held  that  the  use  referred  to  time,  rather 
than  cause,  following  and  approving  thn  Georgia  court  in  the  Williams  case 
supra.  We  have  been  referred  to  ho  other  cases  and  have  found  none  where 
this  question  has  been  decided.  We  conclude  that  this  is  the  proper  mean- 
ing of  the  use  of  the  word,  and  tbat,  therefore,  bjAthe  statements  of  the 
pdticion,  appellant  was  not  immediately  disabled  and  could  not,  tbereforp, 
recover. 

Judgment  affirmed. 


J.  I.  CASE  THRESHING  MACHINE  CO.  v.  MYERS,  &o. 

(Filed  October  14,  190«.) 

Contract— Counterclaim— Warranty— Evidence— This  action  was  brought 
on  notes  executed  for  purchase  money  on  a  thresher  and  engine  bought  from 
appellant  by  appellee,  and  to  enforce  a  mortgage  lien  on  same.  A  counter- 
claim for  damages  was  filed,  based  on  a  breach  of  warranty  as  to  the  quality 
•of  the  machine.  The  sufficiency  of  the  evidence  is  the  only  question  in- 
volved on  this  appeal.    Held~«That  as  the  undisputed  evidence  shows  that 
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the  aune  eogiDe  80]d  to  appellee  was  worthless,  testimooy  establlsblog  tbist 
fact  was  competeot,  wbetber  the  witness  described  the  engiDe  asaoompouiid 
oDgiDe  or  a  single  traotion  engine. 

J.  N.  Saunders  for  appellant 

W.  6.  Welch  for  appellees. 

Appeal  from  Lincoln  Gironit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  appellant  brought  this  action  to  recover  a  balance  due  upon  two  notesr 
executed  by  appellees  for  a  threshing  outfit,  consisting  of  a  traotion  engine^ 
separator  and  water  box,  as  well  as  to  foreclose  a  mortgage  on  the  property. 

Appellees  admitted  the  execution  of  the  notes  and  pleaded  byway  of  coun- 
terclaim that  the  machinery  was  purchased  upon  the  faith  of  a  written 
warranty  executed  by  appellant  at  the  time  of  the  contract  of  purchase. 
This  warranty  was,  first,  that  the  machinery  was  to  be  made  of  good  material  ;- 
second,  that  it  was  to  be  durable,  with  good  care;  and,  third,  that  the  ma- 
obine  would  do  as  good  work  as  any  machine  'in  the  United  States.  Appel- 
lees then  pleaded  a  breach  of  the  warranty  in  that  the  engine  was  worthlesfr 
hy  reason  of  being  made  of  inferior  material,  and  was  not  durable  and^ 
would  not  do  good  work,  and  pleaded  damage  in  excess  of  the  balance  Rued 
for;  asked  for  a  cancellation  of  the  notes  and  for  judgment  for  the  excess. 

By  reply  the  appellant  admitted  the  warranty,  but  denied  the  breach  in 
any  of  the  particulars  alleged,  or  at  all.  Upon  the  issue  thus  presented 
proof  was  taken  and  the  case  tried  by  the  court,  neither  party  asking  for  a. 
jury.  The  court  found  in  favor  of  defendant  and  gave  damages  suflflolent  ta 
satisfy  the  notes  sued  on,  and  from  that  judgment  this  appeal  is  prosecuted. 

Counsel  for  appellant  raises  but  one  question  here  in  his  brief,  and  that 
relates  to  the  compbtency  of  testimony.  The  witnesses  all  testified  as  to  a 
compound  traction  engine  bought  of  appellant,  while  the  written  order  for 
the  machinery  which  contains  the  warranty  calls  for  a  single  traction  en- 
gine. Therefore,  It  is  insisted  that  appellees  failed  to  prove  a  breach  of 
warranty  as  they  fail  to  prove  a  warranty  of  a  compound  engine.  The 
pleadings  do  not  describe  the  engine,  except  the  petition  seeking  to  fore- 
olose  the  mortgage.  This  description  is  of  a  compound  engine.  The  answer 
pleads  a  warranty  of  the  machinery  purchased  of  appellant.  The  reply  ad- 
mits the  warranty  of  the  machinery  sold,  and  presented  the  Issue  as  to 
breach.  The  proof,  both  by  appellee's  and  appellant's  witnesfeF,shows  that  it 
was  a  compound  euglne  sold  and. delivered  and  mortgaged  back,  and  that  it 
was  the  same  engine  that  was  practically  worthless.  Under  the  pleadings  it 
was  competent  to  prove  the  condition  of  the  engine  bought  and  sold  regard- 
less of  whether  it  was  a  simple  or  compound  engine.  It  was  the  engine  sold 
by  appellant  to  appellees  that  was  warranted.  This  all  agree.  The  ques- 
tion was  as  to  the  breach.  The  judgment  of  the  court  was  in  accordance 
with  the  weight  of  the  evidence,  and,  in  our  opinion,  should  not  be  disturbed. 

Judgment  aflQrmed. 


FLBNKR  V.  FLENER. 

(Filed  October  14,  1902— Not  to  be  reported.) 

Improvement  of  homestead— Injunction— Appellant   is   the  owner  in  fee 
simple  of  a  tract  of  land,  and  a  portion  thereof  is  occupied  as  a  homestead 
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by  appellee,  and  appellants  sought  to  enjoin  appellee  from  onfetinR  and  sell- 
ing timber  from  tbe  homestead  tract.  In  defense  she  alleged  that  the  dwell- 
ing honse  and  fenoes  on  the  land  needed  repairs,  and  the  land  would  not  rent 
tor  a  sum  sufficient  to  make  these  repairs,  and  that  the  sale  of  enough  tim- 
ber from  tbe  land  to  pay  for  said  repairs  was  necessary.  Held— That  the 
xshancellor  properly  enjoined  appellee  from  cutting  and  selling  timber,  but 
It  properly  directed  that  the  dwelling  house  and  fenoes  should  be  repaired 
by  the  commissioner  and  timber  of  the  value  of  $60  be  sold  in  order  to  pay- 
expenses  of  said  repairs. 

N.  T.  Howard  and  W.  A.  Helm  for  appellant. 

Taylor  &  Borat  and  Gufly  &  Wballn  for  appellee. 

Appeal  from  Butler  Circuit  Court.  • 

Opinion  of  the  court  by  Judge  White. 

The  appellants,  plaintiffs  below,  are  the  owners  in  fee  simple  title  of  a 
certain  tract  of  land  in  which  appelleo  has  a  righc  of  homescead,  that  has 
been  allotted  to  her.  This  action  was  brought  to  obtain  an  injunotioD 
against  the  commissloo  of  waste  by  appellee  in  selling  timber  growing  on 
thH  land.  Appellee  admitted  the  ownership  and  title  and  admitted  that  she 
bad  contracted  to  sell  certain  timber  on  the  land,  and  then  pleaded  that  the 
dwelling  house  on  the  larni  and  the  fencing  was  in  very  bad  condition  and 
that  an  expenditure  of  some  $76  or  $80  was  neoesFary  to  make  the  dwelling 
reasonably  comfortable  and  the  fences  sufficient  to  protect  the  crops;  that 
ber  sole  aim  and  purpose  was  to  make  these  nee()ed  improvements  and  that 
«he  contracted  for  the  sale  of  this  timber  in  order  to  pay  for  those  repairs; 
that  the  rent  of  the  farm  was  not  "Sufficient  to  provide  appellee  a  support 
and  leave  anything  from  which  to  make  the  improvements;  that  she  was 
between  seventy-lSve  and  eighty  years  of  age,  and  unable  to  work  for  ber 
support.  Appellee  asked  that  her  sale  of  thq  timber  be  confirmed,  or  If  that 
■^ould  not  be  done,  that  the  court,  through  its  commissioner,  make  the  neces- 
sary improvements  out  of  the  proceeds  of  timber  that  the  court  might  au- 
thorize to  be  sold. 

On  hearing  the  court  granted  the  injunction,  preventing  appellee  from  sell- 
ing timber  to  any  person  for  any  purpose,  and  then  directed  the  master  com- 
missioner to  make  the  necessary  improvements  on  the  place,  and  authorized 
the  commissioner  to  sell  timber,  not  to  exceed  |«50.  as  might  be  necessary  to 
make  the  necessary  improvements  on  the  house  and  fencing.    From   that 
judgment  this  appeal  is  prosecuted.    We  are  of  opinion  there  Is  no  error  in 
the  judgment.    The  dwelling  house  needed  a  roof  to  make  it  oomfortable 
and  fencing  was  necessary  to  protect  the  crops.    Appellee  was  not  able 
either  to  make  the  necessary  repairs  or  to  pay  for  same  out  of  the  rents. 
There  was  no  alternative  but  to  direct  same  be  made  out  of  the  timber  on 
tbe  place.    It  is  clear  that  the  repairs  directed  will  enure  to  the  benefit  of 
the  appellants,  who  own  the  fee,  and  the  order  is  but  a  direction  to  convert 
the  timber,  a  part  of  the  realty,  into  the  dwelling,  also  a  part  of  the  realty. 
There  is  no  alienation  of  the  infants'  real  estate.    It  is  only  a  change  from 
^ne  kind  that  is  severahly  to  one  not  severable.    The  judgment  was  within 
the  power  of  the  chancellor,  and  is  equitable  and  Just.    In  our  opinion  there 
4s  no  error. 
'  Judgment  affirmed. 
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BROWN  V.  COMMONWEALTH. 

(Filed  October  14.  lOOS-^Kot  to  be  reported.) 

Crimioal  law— No  evidence  to  support  coDvIctlon— On  tbls  appeal  from  a 
a  judgment  of  conviction  and  sentence  to  imprisonment  for  life  for  murder, 
vhere  the  evidence  was  pnrely  circumstantial,  Held— That  there  was  no  evl- 
denoe  to  connect  appellant  with -the  homlolde,  or  to  show  that  deceased 
€ame  to  his  death  by  violence,  and  a  reversal  is  had  on  this  ground. 

J.  M.  Ford  and  Ford  &  Ford  for  appellant. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  Indicted  and  convicted  under  the  charge  of  having  mur- 
dered French  Lair.  The  verdict  was  a  life  sentence.  From  the  judgment 
tbereoD  this  appeal  is  prosecuted.  The  facts  are  that  French  Lair  was  a 
miller,  an  employe  for  Breck  Stone,  near  Stamping  Ground,  in  Scott 
county.  His  body  was  found  in  a  pool  underneath  the  mill.  There  were 
eome  marks  not  shown  to  have  been  necessarily  fat-al.  or  even  serious,  upon 
his  face  and  back  of  l^is  head,  and  a  dipooloration  and  some  swelling  on  the 
side  of  the  neck.  He  was  last  seen  alive  an  hour  or  so  before  the  body  was 
discovered.  Just  over  the  pool  where  the  body  was  found  was  a  hole,  and 
this  was  beneath  a  stairway.  Near  it  was  some  machinery,  larfze  and  small 
€og  wheels.  .  Employes  about  the  mill  were  in  the  habit  of  passing  over  this 
hole  Id  order  to  get  out  to  the  dam.  It  was  described  as  regarded  as  one  of 
the  most  dangerous  spots  about  the  mill.  There  was  no  witness,  so  far  as 
the  risoord  shows,  of  the  death  of  Lalr.  It  was  shown  that  he  was  subject 
to  dizziness  and  smothering  spells,  and  there  was  some  evidence  that  he  was 
affected  with  a  disease  of  the  heart,  though  this  evidence  is  not  very  strong. 
Tbis  Is  all  the  evidence  bearing  upon  the  fact  whether  the  deceased  came  to 
bis  death  by  accident  or  by  bis  own  intention  or  by  violence  at  the  hands  of 
another.  Appellant  was  a  fellow  laborer  in  the  mill.  He  had  been  employed 
there  for  quite  a  while.  He  was  well  acquainted  with  decedent.  It  was 
shown  that  about  six  months  before  the  death  of  Lair  appellant  was  heard 
to  say  on  one  occasion,  when  drunk,  that  he  would  get  Lair  for  this  If  it 
took  him  ten  years,  referring,  it  was  said,  to  the  fact  that  Lair  bad  procured 
his  dismissal  from  the  milli  though  there  was  no  competent  evidence,  and 
in  fact  no  evidence  that  Lair  had  procured  appellant's  dismissal  from  the 
mill,  though  the  mill  owner  testified  for  the  Commonwealth  as  a  witness. 
After  this  alleged  thiedt  Lair  and  appellant  were  shown  to  have  been  on 
friendly,  and  even  on  intimate,  terms.  No  dispute  or  quarrel  subsequent 
was  shown,  no  misunderstanding  was  even  hinted  at  thereafter.  They  slept 
in  the  same  room  at  times;  they  worked  at  the  mill  together.  At  certain 
busy  seasons  they  would  stay  at  the  mill  all  night,  relieving  each  other  at 
the  watch.  After  appellant  learned  that  he  was  accused  of  this  crime  he  did 
not  flee,  but  continued  at  his  work.  After  he  was  arrt^sted  and  imprisoned 
there  was  a  jail  delivery  by  some  of  the  prisoners.  Appellant  called  the 
jailer's  attention  to  the  fact  and  refused  to  take  his  freedom,  though  be 
might  have  done  so,  for  all  that  appears. 


728         HEAD,  &0.  V.  AYEB  A  LOBD  TIE  00. 

Id  addition  to  the  stale  threat  adverted  to,  the  only  other  ciroTunstaDoe  tbal^ 
is  supposed  to  coDDeot  appellant  with  this  death  was  the  fact  that  he  was 
at  the  mill  at  the  time.  So  were  there  two  or  three  other  fellow  workmen. 
each,  so  far  as  the  record  shows,  having  equal  opportunities  with  appellants 
for  having  oommitted  this  deed,  if  any  one  committed  it.  When  the  body 
was  found  it  was  shown  that  appellant  did  not  go  down  into  the  pool  with 
the  others  after  it,  but  he  went  after  a  rope  with  which  to  raise  it. 

It  is  claimed  for  the  Commonwealth  that  he  refused  to  help  pull  the  body 
out  of  the  pool,  though  there  is  material  conflict  of  evidence  even  on  this 
point.  It  is  also  claimed  for  the  Commonwealth  that  when  the  body  came 
near  to  the  top  of  the  floor  that  appellnnt  let  go  of  the  rope.  So  did  one  of 
the  other  persons,  a  lady  who  was  attracted  to  the  scene  by  the  news  of  the 
tragedy.  When  asked  by  the  employer  how  recfutly  he  had  seen  the  de- 
ceased before  Lair  was  known  to  be  dead,  appellant  answered  that  he  bail 
not  seen  him  for  a  couple  of  hours.  It  was  shown  by  one  of  the  witnessea 
that  appellant  and  Lair  were  together  in  the  office  of  the  mill  dancing  and 
playing  some  musical  Instrument  about  an  hour  before  the  death  of  the  de- 
cedent. 

There  was  one  other  circumstance  in  evidence  used  against  the  aooused, 
and  that  was  that  one  witness  testified  that  appellant  said  to  him  the  morn- 
ing before  Lair  was  found  dead:  "Doc  is  a  little  rosy  this  morning.  He 
called  me  a  s—  of  b— ."  Witness  said  that  the  accused  referred  to  Lair  by 
the  name  of  Doc.    No  threat  or  even  Indignation  was  shown  at  this  remark. 

From  this  evidence  we  are  unable  to  see  that  there  is  anything  with  whicb 
to  connect  the  accused  with  the  death  of  Lair,  nor  is  there  evidence,  in  our 
opinion,  that  Lair  came  to  bis  death  as  the  result  of  violence  on  the  part  of 
any  one.  While  it  is  true  that  this  court  will  not  reverse  judgment  in  a 
criminal  case  where  there  is  any  evidence  to  support  the  verdict,  yet  wheie 
there  is  no  evidence  the  verdict  should  not  be  allowed  to  stand.  We  are  of 
the  opinion  that  upon  the  showing  made  the  trial  court  should  have  per- 
emptorily instructed  the  jury  to  find  the  defendant  not  guilty. 
•  The  Judgment  is  consequently  reversed  and  cause  remanded  for  proceed- 
ings not  inconsistent  herewith. 


HEAD,  &c.  V.  AYER  &  LORD  TIE  CO. 
(Filed  October  16,  190S— Not  to  b4 reported.) 

1.  New  trial— Misrepresentation  of  party— In  this  action,  where  judgment 
on  an  attachment  bond  was  rendered  for  plaintiff  without  the  appearance  of 
defendant,  It  is  held  that  the  court  should  have  granted  a  new  trial  as  the 
affidavits  showed  that  defendant  was  misled  by  the  agent  of  plaintiff,  who 
stated  that  the  case  was  all  over,  when  it  had  not  been  tried.  The  answer 
tendered  disclosed  a  sufficient  defense. 

2.  Appeals— presumption  as  to  evidence  on  motion  for  new  trial— On  ap- 
peal, where  there  is  nothing  to  show  that  the  court  heard  any  evidence  out- 
side of  the  affidavits  filed  on  the  motion  for  a  new  trial,  it  ^will  not  be 
presumed  that  other  evidence  was  heard  sufficient  to  sustain  the  action  of 
the  circuit  court  in  overruling  the  motion. 

S    Y.  Dixon  and  Dixon  &  Hunt  for  appellants. 

Molloy  &  Utley  and  Hazelrlgg  Sc  Chenault  for  appellees. 
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Appeal  from  Webster  Giroult  Goorfe. 
OplDioD  of  the  court  by  Judge  HobsoD. 

Appellees  filed  this  suit  against  appellants  to  reooTer  damages  on  ao 
attaobmeot  bond  for  the  wrongful  suing  out  of  an  attachment.  No  steps 
wen  taken  In  tbe  action  at  the  first  term.  At  the  second  term,  no  answer 
having  been  filed  for  tbe  defendants,  a  jury,  empaneled  to  assess  the  dam- 
age!, returned  a  verdict  for  i860. 4B.  On  tbe  next  day  tbe  defendants  for  the 
first  time  appeared  in  the  action  and  filed  grounds  and  moved  tbe  court  for 
uew  trial.  In  support  of  the  motion  they  filed  affidavits  to  the  effect  that 
at  the  preceding  term  an  attorney  had  been  employed  by  them  to  file  answer 
to  the  petition,  but  the  papers  were  then  lost  and  could  not  be  found,  and  ' 
for  this  reason  the  answer  was  not  filed ;  also  that  on  the  day  before  the  trial . 
the  managing  agent  of  the  plaintiff,  at  the  home  of  the  principal  defendant,. 
Head,  told  him  that  the  case  was  settled  and  all  over.  Head  said  the  papers 
had  been  lost  and  the  agent  remarked  that  be  was  going  to  Dixon  and  the 
case  was  all  over,  when  in  fact  he  was  then  going  on  to  the  trial ;  that 
thereby  he  deceived  Head,  who  did  not  know  the  papers  bad  been  found,  or 
tbe  case  set  down  for  trial,  and  by  reason  of  this  was  prevented  from  filing 
answer.  Tbe  answer  tendered  with  the  motion  showed,  if  true,  that  the 
larger  part  of  the  plaintiff's  claim,  at  least,  was  unfounded  and  that  but  a 
aioall  verdict  should  have  been  rendered.  The  agent  of  appellant,  who,  as 
was  shown,  had  made  these  representations  and  thus  deceived  Head,  did  not 
testify  on  the  motion  or  deny  his  statement.  There  was  some  contradictory 
proof  as  to  whether  the  papers  had  been  lost  or  not,  but  it  is  clear  from  the 
evidence  that  the  attorney  who  looked  for  them  for  the  defendant  was  unable 
to  lind  them,  and  that  both  he  and  his  client  were  under  the  Impression 
tbttt  they  were  lost. 

It  is  earnestly  argued  that  the  court  must  presume  that  other  evidence 
was  heard  sufficient  to  sustain  the  action  of  the  circuit  court  in  overruling 
the  motion  for  new  trial,  as  there  is  no  bill  of  exceptions.  But  this  is  not 
tbe  role  on  motions  for  new  trial  where  there  is  nothing  to  show  that  the 
court  heard  any  evidence  outside  of  the  affidavits  filed  on  the  motion. 
(Warren  v.  Nash,  S4  Ky.  Law  Rep.,  479. ) 

It  is  also  urged  that  Head  would  know  whether  the  case  was  settled  or 
Dot,  and  he  could  not  be  misled  by  the  stat«mente  made  to  him  by  the  agent. 
But  this  does  not  follow.  The  agent  said  to  him  that  the  case  was  settled 
and  all  over.  This  would  not  necessarily  mean  that  the  claim  had  been  ad- 
justed, but  simply  that  it  would  not  be  prosecuted  further.  A  matter  is 
frequently  spoken  of  as  settled  when  the  meaning  is  simply  that  it  will  not 
be  pressed  any  further,  or  is  no  longer  a  ground  of  controversy.  Thus  it  is 
not  uncommon  to  say  that  the  death  of  the  plaintiff  settled  the  suit,  and, 
taking  the  entire  expression  that  the  case  was  settled  and  all  over,  we  think 
this  most  have  been  the  meaning  intended  to  be  conveyed.  The  defendants 
appear  to  have  bad  no  other  reason  for  not  filing  their  answer,  and  it  would 
■eem  that  they  were  in  fact  misled.  Under  all  tbe  circumstances  we  are  of 
opinifin  the  Hods  of  justice  require  a  new  trial. 

Judgment  itiverrivd  and  cause  remanded  for  a  new  trial.  , , 

vol.  24—47 
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BOYD  COMMISSION  CO.  v.  COATES. 
(Filed  October  16,  lC02-Not  to  be  reported.) 

1.  Gaming— * 'Bucket  shop"— Appellee  Bubjected  to  attachment  a  fond  Id 
l)ank  belonging  to  appellant,  a  foreign  corporation,  to  satisfy  a  clalin  of  ap- 
pellee for  money  alleged  to  have  been  lost  by  him  in  a  bucket  shop  oondncted 
In  this  State  by  its  agent.  Appellant  urges  that  the  transaction  was  not 
«  wagering  transaction,  but  a  bona  fide  tranfaction  of  bargain  and  Eale. 
Held— That  the  proof  shows  that  it  was  a  wagering  contract  within  the 
letter  and  spirit  of  section  1U56,  Kentucky  Statutes,  and  the  fund  was  prop- 
erly subjected  to  the  payment  of  the  cJuim. 

2.  Process— Foreign  corporation— Service  on  agent— Process  was  properly 
served  on  an  agent  of  appellant  under  subsection  6,  section  51,  Civil  Code  of 
Practice. 

N.  P.  Moss  for  appellant. 

Joe  W.  Bennett  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellee,  J.  H.  Coates,  sought  in  this  proceeding  to  subject  a  fund 
beloiicring  to  the  Boyd  Commission  Co..  a  foreign  corporation  doing  busi- 
ness in  St.  Lnuis,  Mo.,  in  the  bands  of  the  Clinton  Bank  to  the  payment  of 
$499.  alleged  to  have  been  lost  by  him  in  a  bucket  shop,  conducted  by  theiu 
In  Clinton,  Kentucky,  through  their  agent,  R.  L.  Carter.  Bond  having 
been  duly  executed,  summons  and  attachment  was  issued  thereon  against  the 
hank  .-tnd  a  summons  against  the  Boyd  Commission  Co.,  which  was  re- 
•turned  by  the  sheriff  '•execut4»d  upon  R..  L.  Carter,  he  being  the  agent  for 
the  Bovd  Commission  Co."  The  bank  answered  that  the  Boyd  Commission 
Co.  had  1931.50  on  deposit  with  them.  The  Boyd  Commission  Co.,  through 
their  iittorney,  moved  that  the  summons  which  had  been  executed  upon  R. 
li.  Carter  should  be  quashed  on  the  ground  that  he  was  not  the  agent  of  the 
company:  and  also  upon  the  ground  that  the  officer's  return  on  the  summons 
did  iinr-  show  that  it  was  executed  on  the  "chit-f  officer  or  managing  agent 
of  tfu*  defendant." 

Tn  ftuKtain  this  motion  the  defendant  introduced  as  a  witness  Jiimes  E. 
Boyd,  who  testified  that  he  was  the  president  of  the  Boyd  Commission  Co. ; 
that  it  was  a  foreign  corporation,  engaged  in  dealing  in  stocks  on  the  tCew 
York  market,  and  in  grain  and  provisions  on  the  Chicago  market;  that  the 
defendant  company  had  no  agents,  but  did  have  correspondents,  of  which  R. 
L.  Carter  was  one;  that  his  company  had  paid  the  Western  Union  Telegraph 
Co.  tn  put  a  private  wire  into  the  office  of  Carter  in  Clinton,  which  con- 
nected with  the  office  of  the  company  in  St.  Louis.  Mo.,  and  for  the  rebt  of 
which  wire  they  paid  141  per  month,  which  they  sublet  to  Carter;  that  Car- 
ter would  transmit  over  this  private  wire  orders  obtained  by  hini  for  the 
purchase  of  the  stock  of  various  kinds,  for  which  he  charged  one-fourth  of 
one  per  cent,  commissions  on  all  deals  made  with  customers;  tbattt<he  com- 
pany, as  Carter's  agent,  bought  these  stocks  on  the  market  and  gA^e  Carti^ 
one-half  the  commission,  and  kept  the  other  half;  that  all  commiswn^ col- 
lected liy  Carter  were  deposited  by  him  to  the  credit  of  the  companion  the 
Clinton  Bank;  and  that  they  checked  out  to  Carter  the  amount  due  by  him 
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from  the  moneys  so  deposited ;  that  tbey  paid  all  losses  incurred  upon  tbeae 
deals  and  appropriated  all  the  profits  arising  therefrom  except  the  commis- 
sion paid  to  Carter.  Carter  testified  substantially  to  the  same  effect.  The 
•court  thereupon  overruled  the  motion  to  quash  the  return  of  the  sheriff,  and 
we  think  properly,  as  it  is  clear  from  the  testimony  that  Carter  was  really 
the  agent  of  the  Boyd  Commission  Co.  in  the  conduct  of  their  business  In 
Olinton,  Ky.,  as  subsection  6  of  section  61  of  the  Civil  Code  provides:  *'Ia 
•actions  against  an  Individual  residing  in  another  State,  or  a  partnership, 
association  or  joint  stock  company,  the  members  of  which  reside  in  another 
State,  engaged  In  business  in  this  State,  the  summons  may  be  served  on  the 
inaoager  or  agent  or  person  In  charge  of  such  business  In  this  State  In  the 
•ouDty  where  its  business  is  carried  on.  or  In  the  county  where  the  cause  of 
Action  accrued.** 

Appellants  thereupon  filed  a  general  demurrer  and  answer  in  which  they 
ileny  that  the  transactions  with  the  plaintiff  were  mere  wagers.  They  allege, 
on  the  contrary,  that  it  \^as  expressly  agreed  with  all  their  customers,  in* 
binding  the  plaintiff,  that  the  stock  or  property  bought  and  sold  by  them 
npoD  orders  should  be  actually  delivered;  that  the  transactions  had  with  the 
plaiDtifi  were  bona  fide  purchases  and  sales  of  stock  and  merchandise  upon 
his  order,  In  which  the  property  purchased  and  sold  by  them  for  the  plain- 
tifl's  benefit,  and  at  his  request,  was  to  be  actually  delivered  to  him. 

The  issues  being  made  up  by  agreement,  the  law  and  facts  of  the  case  were 
sulimitted  to  the  court  without  the  intervention  of  a  jury,  who,  after  hear- 
ing the  evidence,  adjudged  tliat  appellee  was  entitled  to  subject  the  fund  In 
tbn  hands  of  the  bank  to  the  payment  of  his  claim ;  and  from  that  judgment 
defendant  appeals,  Insisting  that  the  evidence  is  not  sufilcient  to  sustain  the 
Jodgment  of  the  trial  court.  Upon  the  trial  the  defendant  introduced  as  a 
witness  R.  L.  Carter,  who  testified  that  he  never  owned  any  of  the  stocks 
dealt  in  by  plaintiff  or  had  any  under  his  control;  that  he  always  made 
setilements  with  the  customers  on  the  difference  in  market  price  of  the 
article  at  the  time  of  making  and  closing  the  deal ;  that  it  made  no  differ- 
now  whether  customers  bought  or  sold,  settlements  were  made  in  the  same 
way;  that  no  stocks  or  merchandise  ever  passed,  the  difference  being  always 
paid  in  money.  The  witnesses  for  the  plaintiff  testified  in  substance  that 
B.  L.  Carter  was  dealing  in  stocks,  provisions  and  corn,  etc.,  as  agent  of 
the -Boyd  Commission  Co.  upon  a  margin  of  one  cent;  that  he  never  sold 
less  than  ten  shares  of  stock  and  would  require  $10  to  be  put  up  as  a  margin ; 
that  if  the  stock  went  down  to  09  cents,  the  customer  realized  a  profit  of  |10 
less  the  commission  of  one-fourth  of  one  per  cent,  of  12.60  on  every  f  10  put 
up;  that  if  the  stock  went  up  to  101  the  customer  would  lose  the  |10  put  up 
cr  have  to  put  $10  more  as  a  margin ;  that  the  customers  never  owned  any 
of  tbe  commodities  sold  or  had  any  stock  of  any  kind;  that  it  was  never  the 
intention  of  either  party  that  there  should  be  an  actual  delivery  of  the  prop- 
erty 80  purchased ;  that  the  whole  deal  was  a  mere  wager  on  the  market 
price  of  the  commodity  at  some  specified  time  in  the  future.  There  can  be 
DO  doabt  that  tbe  business  transacted  by  the  appellants  through  their  agent, 
Carter,  with^tbe  plaintiff,  was  a  well-recognized  species  of  gambling,  known 
««  "bucket  shop." 

lo  Beadles,  Wood  &  Co.  v.  McElrath,  86  Ky.,  980.  it  was  held  that  a  trans- 
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aotioD  precisely  like  that  described  by  the  witneBaea  in  tbis  case  waa  a  mere 
wager,  and  could  oot  be  ODforoed  by  either  party.  The  same  conolnaioii  wa» 
reached  Id  Smith  v.  Western  UdIod  Telegraph  Co.,  84  Ky.,  664^  and  Id  Saw- 
yer, Wallace  &  Go.  v.  Taggert,  77  Ey.,  737. 

We  are  of  opinion  that  the  transaotionH  in  which  appellee's  mosey  was 
won  by  the  appellant  was  a  mere  gambling  transaction  within  the  letter 
and  spirit  of  section  1955  of  the  statutes,  and  that  he  was  entitled  Id  this 
proceeding  to  subject  the  property  attached  in  the  hands  of  the  bank;  and 
that  Carter  was  the  agent  of  appellant  company:  and  that  the  setTioe  was- 
properly  had  upon  him  under  section  61  of  the  Code,  supra. 

Judgment  affirmed. 


DEPOSIT  BANE,  &c.  v.  ROSE,  &e. 
(Filed  October  15,  1902.) 

1.  Fraudulent  conveyances— Husband  and  wife— A  wife  abandoned  ber- 
husband,  leaving  him  in  possession  of  420  acres  of  land  which  was  her  gen- 
eral estate.  She  instituted  a  suit  to  recover  the  laud,  but  it  was  decided 
adverse  to  her.  Pending  this  litigation  he  made  an  assignment  for  the  ben- 
efit of  his  creditors.  She  could  not  maintain  an  action  for  divorce,  but  he 
could,  as  she  abandoned  him.  She  agreed  to  pay  him  |5C0  and  oonvey  ISO- 
acres  of  the  land  to  his  mother  if  he  would  obtain  a  divorce  and  give  poasea- 
sion  of  the  residue  of  the  land.  The  divorce  was  obtained  and  the  remain- 
ing terms  of  the  contract  complied  with,  and  the  creditors  of  the  huaband 
instituted  this  action  to  subject  the  120  acres  of  land  conveyed  to  the  mother 
to  the  payment  of  his  debts.  In  defense  it  is  urged  that  as  neither  the  land 
of  the  wife  nor  its  rents  would  be  subject  to  the  husband's  debts  under 
section  721,  Eentucky  Statutes,  he,  therefore,  gave  nothing  that  his  orediton^ 
could  complain  of  his  vesting  in  another.  Held— That  under  seotlona  SS6S- 
and  2864,  Eentucky  Statutes,  the  conveyance  of  the  land  to  the  mother  of 
the  husband  was  fraudulent  as  against  his  existing  creditors,  and  abonld  be 
subjected  to  their  payment.    He  paid  a  valuable  consideration  for  the  land. 

8.  Consideration  for  conveyance— Surrender  by  hual-and  of  bis  Inchoate 
right  of  curtesy  in  the  lands  of  his  wife  and  surrender  of  the  rente  of  ber 
land,  besides  the  institution  of  a  suit  for  divorce,  were  a  valuable  oonaldera- 
tion  for  a  conveyance  of  the  land  to  his  mother. 

W.  P.  Sandidge  and  W.  L.  Heeves  fox  appellants. 

James  H.  Bowden  and  S.  F.  Crewdson  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobaon. 

J.  A.  Rose  and  wife,  Billie  Rose,  were  married  in  the  year  1890.  About^ 
three  years  after  that  she  abandoned  him,  leaving  him  in  possession  of  490' 
acres  of  land,  which  was  her  general  estate.  Some  time  after  this  ebe  sued 
him  for  possession  of  the  land,  claiming  that  under  the  act  for  the  enlarge^ 
ment  of  the  rights  of  married  women,  parsed  in  1894,  she  was  entitled  to 
control  it.  The  court  sustained  a  demurrer  to  her  petition;  she  appealed  to 
this  court  and  the  judgment  was  affirmed.  (Rose  v.  Rose,  104  Ey.,  4&)  In 
the  meantime  he  had  made  an  assignment  for  the  benefit  of  hia  creditors. 
She  desired  to  become  divorce i  from  Mm  and  to  recovex  pcaMaalon  of  her 
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land.  As  loQK  as  they  remained  husband  and  wife  he  was  entitled  to  the 
on  and  possession  of  It.  She  conld  not  obtain  a  divorce,  as  she  had  aban- 
doned him,  but  as  the  abandonment  had  existed  over  a  year,  he  oould  main- 
tain the  action.  Under  this  condition  of  things  she  proposed  to  him  that  she 
would  pay  him  $600  in  money  and  oonvey  to  him  120  acres  of  the  land,  worth 
1(0  an  aore,  if  he  would  surrender  to  her  the  remainder  of  the  land,  and  file 
suit  and  obtain  a  divorce.  He  declined  this  proposition,  but  afterwards 
proposed  that  if  she  would  pay  him  the  $600  and  convey  the  180  acres  of  land 
tn  his  mother,  Sallie  M.  Rose,  he  would  file  the  suit,  obtain  the  divorce  and 
snrrender  the  rest  of  the  land.  She  accepted  this  proposition,  paid  him  the 
^500  in  cash  and  by  deed,  in  which  he  also  united,  conveyed  the  120  acres  to 
bis  mother.  He  brought  the  suit,  obtained  the  divorce  and  surrendered  the 
remainder  of  the  land.  His  creditors  then  filed  this  suit  against  him  and 
his  mother  to  subject  to  their  debts  the  land  which  had  been  conveyed  to 
lor,  oharglng  that  it  was  only  a  device  to  defraud  them,  he  being  insolvent. 
The  allegations  of  the  petition  were  denied,  and  on  final  hearing  the  court 
dlBmissed  it. 

It  la  urged  in  support  of  the  judgment  that  whatever  interest  J.  A.  Rose 
lad  in  the  land  of  his  wife  was  not  subject  to  the  debts  of  hi4  creditors,  as 
the  statute  provided  that  neither  the  land  of  the  wife  nor  its  rents  should 
be  liable  for  the  husband's  debts.  (General  Statutes,  721.)  And  that,  there- 
fore, he  gave  nothing  that  his  creditors  could  complain  of  his  vesting  in 
soother. 

Section  1906,  Kentucky  Statutes,  declares  void  all  sales  and  conveyanoea 
made  with  intent  to  hinder  and  delay  creditors.  Under  such  statutes  the 
role  is  settled  that  the  law  takes  no  cognizance  of  a  fraud  that  Injures  no 
-one,  and  that,  although  the  intent  Is  fraudulent,  unless  the  thing  conveyed 
1b  something  that  the  law  would  appropriate  to  the  payment  of  the  debt,  the 
-oreditor  can  not  complain,  for  he  is  not  injured  by  the  execution  of  the  deed, 
and  would  not  be  benefited  if  it  were  declared  void.  Thus  a  conveyance  of 
a  homestead  can  not  be  assailed  under  the  statute.  (14  Amer.  &  Eng.  Bnoy. 
of  Law,  266-356.) 

But  this  action  is  based  upon  a  different  statute.  Sections  2868  and  2864, 
Eentuoky  Statutes,  are  as  follows:  "When  a  deed  shall  be  made  to  one  per- 
son and  the  consideration  shall  be  paid  by  another,  no  use  or  trust  shall  re- 
sult In  favor  of  the  latter,  but  this  shall  not  extend  to  any  case  in  which 
the  grantee  shall  have  taken  a  deed  in  his  own  name  without  the  consent  of 
the  person  paying  the  consideration,  or  where  the  grantee.  In  violation  of 
some  trust,  shall  have  purchased  the  lands  deeded  with  the  effects  of  another 
person.  Suoh  deeds  shall  be  deemed  fraudulent  as  against  the  existing  debts 
and  liabilities  of  the  person  paying  the  consideration." 

At  common  law  where  property  was  purchased,  and  the  conveyance  was 
taken  in  the  name  of  one  person  while  the  price  was  paid  by  another,  a  truFt 
at  onoe  resulted  in  favor  of  the  party  paying  the  price,  and  the  holder  of  the 
legal  title  became  a  trustee  for  him.  (2  Poraeroy's  Equity,  section  1037.) 
The  statute  above  quoted  abolished  the  resulting  trust,  and  under  it  the 
rule  is,  where  the  contract  is  not  illegal,  that  if  the  party  receiving  the  title 
refuses  to  execute  the  trust  or  return  the  money,  an  action  will  lie  upon  the 
Implied  promise  raised  by  law  to  refund  the  money.    (Martin  v.  Martin,  68 
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Ey.,  47.)    It  has  also  been  held  that  if  the  property  is  in  faot  held  in  ceeret^ 
trast  for  the  party  paying  the  consideration  bieoreditors  may  subject   it, 
although  their  debts  were  subsequently  created.    (Matthews  t.  AlbrittoD, 
88  Ey.,  82. )    In  this  case  the  debts  were  in  existence  at  the  time  of  the  ood- 
Teyanoe.    The  statute  was  designed  to  draw  a  distinction  between  the  exist- 
ing debts  and  those  subsequently  created.    The  provision   that  such  deeda- 
shall  be  deemed  fraudulent  as  against  the  existing  debts  and  liabilitiea  or 
the  person  paying  the  consideration  applies,  although  there  may  ha  no  proof 
that  the  property  is  held  in  secret  trust  for  the  party  having  the  considera- 
tion.   The  reason  for  this  distinction   is  that  secret  trusts  are  diffloalt  or 
proof,  and  that 4 1  is  a  fraud  on  the  creditor  for  the  debtor  to  place  bis  prop- 
erty in  the  hands  of  others,  leaving  his  debts  unpaid.    The  operation  of  the 
statute  does  not  depend  upon  the  amount  of  the  consideration.    If  a  debtor 
buys  for  $1,000  property  worth  $10,000  and  placbs  the  title  in  another,  tbe- 
property,  and  not  the  $1,000  that  was  put  in  it,  is  subject  under  the  statute  to> 
his  existing  liaiblities.    The  meaning  of  the  statute  is  that  property  wfaicb- 
would   be  subject  to  the  existing  claims  of  creditors  if  conevyed   to  tbe- 
debtor,  shall  be  in  like  manner  subject  to  their  claims  where  be  pays   tbe- 
oonsideration   and  the  title  is  taken  by  bis  procurement  to  another     As   to 
existing  debts  the  statute,  by  declaring  such  deeds  fraudulent,  dispenses  with 
proof  and  establishes   a  conclusive  presumption  that  the  property  oonveyed 
te  another  is  held  in  trust  for  the  party  paying  the  consideration.    Its  pur- 
pose is  to  prevent  such  a  shift  or  device  shielding  the  property  from    bia 
existing  debts.    In  other  words,  as  to  these  debts,  it  regards  the  party  pay- 
ing the  consideration  as  the  beneficial  owner  of  the  property,  and  treats  the 
property  as   though  conveyed  to  him.    To  hold  that  it  does  not  apply  Id  all 
oases,  but  only  where  the  consideration  paid  was  in   such   shape  that  tbe- 
creditors  might  have  subjected   it  to  their  debts,  would  be  to  narrow  the 
terms  of  the  statute  and  add  to  it  an  exception  that  the  legislature  bas  not 
seen  fit  to  make.    If  this  land  had  been.oonveyed  directly  to  the  husband  it 
would  unquestionably  have  been  liable  to  his  debts.    The  only  reason  mby 
he  had  it  conveyed  to  his  mother  and  not  to  himself  was  to  shield  it  from 
bis  creditors.     The  proof  leaves  no  doubt  of  this.    The  deed  was,  therefore, 
fraudulent  as  to  creditors,  and  the  property  may  be  subjected  in  the  hands 
of  Mrs.  SaDie  M.  Rose,  just  as  it  could   have  been  if  conveyed  to  the  real 
purchaser,  J.  A.  Rose.    He  gave  for  it  a  valuable  consideration,  and  whether 
this  consideration  was  moral  or  immoral,  or  such  as  the  court  would  en- 
force, we  can  not  now  inquire.    The  contract  bas  been  executed  and  be  will 
not  be  allowed  to  keep  its  fruits  on  the  ground  of  Its  immorality;  and  bis 
mother,  under  the  statute,  is  in  no  better  shape  than  he. 

His  inchoate  right  of  curtesy  in  the  landed  estate  of  his  wife,  with  the 
right  to  use  the  rents,  was  of  great  value,  for  the  reason  that,  aside  from  the 
annual  rents,  the  death  of  his  wife  might  at  any  time  make  the  estate  an 
absolute  right  of  curtesy.  His  foregoing  all  of  this  and  bringing  a  suit  and 
obtaining  a  divorce  were  a  valuable  consideration  for  the  deed  which  the 
wife  made,  and  when  the  chancellor  is  called  upon  under  the  statute  to  sob^ 
Ject  the  land  so  conveyed,  he  will  not  stop  to  inquire  as  to  the  amount  of  the 
consideration,  or  whether  his  creditors  could  have  reached  it  in  its  condition. 
at  the  time  and  subjected  it  to  their  debts. 
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JodgmeDt  reversed  and  cause  remanded  for  a  judgmeot  subjeofclog  the  120 
acres  of  land  to  the  debts  of  appellant. 
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(Filed  October  15.  1002.) 

BaildiDg  and  loan  associations— Stockholders— Fines— Usnry^Pleacllngs 
-Appellants  at  different  times  obtained  loans  from  appellee,  and  in  order  to 
obtain  them,  certificates  of  stock  were  issued  to  them  and  weekly  dues  of 
premiums  and  Interest  were  paid  for  some  time.  It  was  stipulated  that  iu 
case  of  failure  to  pay  the  sums  agreed  the  entire  debt  should  become  due. 
Id  (his  action  to  recover  a  balance  due  appellee,  appellants  sought  to  reduce 
tbe  amount  by  credits  for  usury  paid.  A  reference  was  had  to  thecominls- 
aioDer,  who  reported  a  large  balance  in  favor  of  appellee.  Appellants  offered 
to  file  an  amended  answer  to  conform  to  the  proof,  alleging  that  appellee 
was  a  going  concern  and  appellants  should  be  credited  with  all  sums  paid 
by  them  either  as  premiums,  fines  or  interest,  calculating  interest  at  the  rate 
of  6  per  cent.,  and  that  the  date  of  the  loan  was  later  than  alleged  in  the 
petition.  Held— That  the  court  should  have  permitted  tbe  amended  petition 
to  be  filed  as  it  did  not  substantially  change  the  defense.  Appellants  are 
entitled  to  credit  for  all  payments,  but  are  not  entitled  to  credit  for  divi- 
dends, and  should  not  be  charged  with  fines  after  failure  to  make  payments 
as  the  failure  to  pay  is  regarded  as  the  termination  of  the  borrower's  con- 
nection as  a  stockholder.  Appellants  were  never  bona  fide  stockholders  in 
tbe  company,  and  it  was  never  intended  that  they  should  become  so.  The 
stook  subscription  was  a  pretext  for  exacting  usurious  interest,  and  the 
various  renewals  were  manifestly  for  the  same  puipofce. 

W.  M.  Fen  ley  for  appellants. 

Robert  G.  Simmons  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

This  suit  was  instituted  by  the  appellee,  the  Covington  Perpetual  Building 
and  Loan  Association,  of  Covington,  Ky. ,  against  the  appellants,  Theodore 
Klelmier  and  Bernidena  Kleimier,  to  recover  a  balance  of  $1,9^6.40,  alleged 
to  be  due  upon  a  loan  of  $2,500,  created  on  tbe  24th  day  of  September,  18U6, 
and  secured  by  a  mortgage  upon  certain  real  estate.  It  is  charged  in  the 
petition  that  appellant  promised  and  agreed  to  repay  this  loan  In  equal  in- 
stallments of  t5  per  week,  with  interest  thereon  in  equal  installments  of  t3 
eaoh',  payable  on  Thursday  of  each  and  every  week ;  and  that  the  mortgage 
made  to  secure  the  payment  of  the  loan  provided  that  if  the  defendants 
thould  fall  for  ninety  days  after  the  maturity  of  anyone  of  said  inst^allmenta 
of  principal  or  interest  to  pay  tb  j  same,  the  whole  of  said  debt  should 
become  due  and  payable.  It  is  alleged  that  they  had  been  repaid  $570.62, 
leaving  due  a  balance  of  $1,920.88,  in  addition  to  16.50  fines  imposed  for  fail- 
ure to  pay  for  thirteen  weeks,  at  50  cents  per  week;  and  also  the  sum  of 
131.63  Interest  to  date,  aggregating  in  all  $1,996.40,  for  whibh  judgment  was 
prayed.  Tbe  mortgage  to  secure  the  payment  of  this  debt,  which  is  filed  as 
an  exhibit  wltb  the  petition,  recites  that  the  defendont,  Kleimier,  is  a  mem- 
ber of  the  plaintiff's  association,  and  had  received  for  its  advance  of  $2,600 
flYe  shares  of  the  stock  of  tbe  corporation. 
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The  defnDdant  in  his  answer  says  that  the  olaim  of  the  plaintiff  againit 
him  for  $1,992.40  is  largely  made  up  of  usury;  and  that  the  obligation  sued 
on  is  the  renewal  of  one  dated  on  the  24th  of  January,  1889;  that  at  that 
date  the  plaintiff  retained  out  of  the  loan,  under  pretense  of  collecting  pre- 
miums, eto.,  998.76,  and  that  on  September  17,  1896,  they  retained  977  for 
premiums,  eto. ;  that  they  had  failed  to  credit  his  obligation  with  weekly 
payments  at  the  date  thereof,  and  asked  that  the  cause  be  referred  to  the 
master  commissioner,  with  instruction  to  purge  the  debt  of  usury  and  to 
ascertain  the  exact  balance  due.  The  master  commissionei  reported  a  bal- 
ance due  plaintiff  as  of  January,  1900,  of  I1.8SA.11. 

Tt  was  disclosed  by  the  evidence  taken  by  the  commissioner  that  the  orig- 
inal loan  began  on  March  10,  1886,  instead  of  the  d6th  of  February,  18^. 
Thereupon  the  defendant  tendered  and  offered  to  file  an  amended  answer, 
setting  up  this  fact,  and  seeking  to  have  eztraoted  from  the  debt  all  usury 
embraced  therein  from  that  date;  and  that  the  entire  sums  paid  by  him,  in- 
terest and  premiums,  should  be  applied  to  the  extinguishment  of  the  prin- 
cipal of  his  debt  and  6  per  cent,  interest  thereon,  alleging  that  the  transac- 
tion of  March,  1889,  and  1896.  were  mere  renewals  of  his  original  obligation; 
and  that  plaintiff  was  a  *' going  concern."  This  motion  was  overruled  and 
judgment  rendered  in  acoordance  with  the  commissioner's  report. 

The  transactions  between  the  plaintiff  and  the  defendant  as  disclosed  by 
the  evidence  of  the  officers  of  the  plaintiff  association  is  substantially  as  fol- 
lows: On  the  10th  day  of  March,  1886,  the  defendnt,  Kleime'ir,  applied  to  the 
plaintiff  association  for  a  loan  of  13,600  .to  enable  him  to  complete  the  erec- 
tion  of  a   baildlng  in  the  oicy  of  Covingtoo.    And  the  plaintiff  agreed  to 
make  the  loan  upon  the  condition  that  he  would  subscribe  for  seven  shares 
of  its  capital  stock  of  the  par  value  of  1600,  and  would  assign  the  stock  to 
the  association  as  collateral  security,  and  would  in  addition  thereto  execute 
a  mortgage  upon  certain  real  estate  in  the  city  of  Covington,  and  that  he 
would  repay  the  money  so  borrowed  in  weekly  installments  of  111.20,  which 
covered  the  interest  and  premium.    At  the  date  of  the  original  transaction 
in  1886  tbe   plnintiff  deducted  177  by  way  of  premium,  and  advanced  13,00 
in   cash,  including  the  $77  so  deducted.    Some  eight  months  thereafter,  as 
the  buildln^z  progressed  toward  completion,  they  paid  to  the  defendant  (be 
remaining  1500.    In  accordance  with  his  contract  defendant  paid  upon  this 
loan  $11.20  per  week   until  the  24th  day  of  January,  1889.     The  aggregate 
amount  of  these  payments  is  not  shown  by  the  commissioner's  report,  bnt 
on  that  day  the  company  credited  him  therewith,  and  loaned  him  tbe  addl- 
tloniil  sum  of  $1,091.98,  and  took  therefor  a  new  obligation  of  $3,500,  and  a 
new  mortgage  to  secure  the  same  upon  the  same  property,  and  a  new  oer- 
tlflcite  of  stock  for  seven  shares  in  what  was  known  as  class  B  of  the  asso- 
ciation was  issued,  at  the  same  time  cancelling  the  original  obligation  and 
original  mortgage.    By  the  terms  of  the  mortzage  and   note  which  was 
taken  on  the  24th  of  January,  1K89,  the  defendant  was  to  pay  $7.70  per  week 
in  interest  and  premiums,  and   this  amount  was  paid  until  the  17th  day  of 
September,  1896.    On   that  day  the  company,  after  crediting  him  with  tbe 
amounts  paid  in  accordance  with  the  terms  of  the  contract,  loaned  him  tiie 
additional  sum   of  $718.61,  deducting  therefrom  $56.25  in  the  way  of  pre- 
miums, and  took  his  note  for  the  obligation  sued  on.    At  tbe  same  time 
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Imuing  a  De^  certificate  for  fiye  shares  of  the  stock  of  the  oompaoy.  At  the 
date  of  this  renewal  the  old  note  and  mortgage  made  to  secure  it  and  the 
-certifloate  for  seyen  shares  of  stock  were  cancelled.  From  this  time  on  the 
appellant  paid  18  per  week  in  premiums  and  Interest  until  the  institution  of 
this  suit. 

It  is  insisted  upon  this  appeal  that  the  judf^ment  should  be  reversed 
becaase  of  the  refusal  of  the  circuit  judge  to  allow  the  amended  petition, 
eettiog  up  the  date  of  the  original  transaction,  ond  because  Tarlous  pay- 
ments made  by  appellant  were  not  credited  at  the  date  thereof,  and  it  is  also 
Insisted  that  he  is  entitled  to  a  credit  for  the  semi-annual  dividends  declared 
by  the  company  upon  the  stock. 

Questions  similar  to  those  Involved  in  this  cas^  have  been  frequently  con- 
sidered by  this  court  In  the  last  few  years,  and  the  rule  announced  that  the 
borrower  in  a  "going  concern*'  of  this  character  is  only  chargeable  with 
his  loan  and  legal  interest,  and  fines,  unless  the  latter  are  excessive  and 
oppressive,  and  should  be  credited  with  all  payments,  whether  made  as  dues, 
premiums  or  interest,  upon  the  theory  that  it  is  estimated  that  the  mem- 
ber's stock  is  worth  at  least  what  he  paid  for  it,  and  whatever  it  may  be 
worth  is  forfeited  to  the  company  for  expense.  (Safety  Building  &  Loan 
Amto'n  V.  Eolar,  20  Ey.  Law  Rep.,  1770;  Redding  v.  United  States  B.  and 
L.  Asso'n,  SO  Ky.  Law  Rep.,  1720.)  And  subsection  3  of  section  2219  of  the 
ctatates  provides  that  "a  partial  payment  on  a  debt  bearing  Interest  shall 
4)e  flrRt  applied  to  the  extinguishment  of  the  Interest  then  due." 

This  section  of  the  statutes  was  construed  by  this  court  in  Riddle  v. 
Lewis,  70  Ky.,  193.  The  court  said :  "The  several  payments  should  be  so 
Applied  at  their  date,  first,  to  discharge  that  interest  which  has  already  ac- 
crued, and  of  course  when  the  legal  interest  is  discharged  the  balance  of  the 
partial  payment  must  be  applied  as  a  credit  upon  the  principal  as  of  the  date 
of  the  payment. " 

It  is  clear  that  when  we  strip  this  transaction  of  the  various  devices  re- 
sorted to  by  the  plaintiff  to  collect  from  the  defendant  sums  In  excess  of  6 
per  cent,  interest,  that  it  is  an  ordinary  case  of  burrowing  by  the  defendant 
and  lending  by  the  phiintiff.  He  was  never  a  bona  fide  slockholder  in  the 
company,  and  it  was  never  intended  that  he  should  become  so.  The  stock 
SQbsoription  was  a  requirement  of  the  appellant  company  to  afford  a  pretext 
for  exacting  usurious  interest,  /ind  the  various  renewals,  accompanied  with 
the  exeoution  of  new  notes  and  mortgages,  etc.,  was  manifestly  for  the  same 
purpose.  As  a  matter  of  fact,  the  transaction  beginning  March  11,  18S6.  and 
'Oalmlnatlng  in  this  litigation,  was  one  transaction.  We  are,  therefore,  of 
the  opinion  that  appellant  is  entitled  to  have  all  the  payments  made  by  him 
applied  first  to  the  extinguishment  of  the  interest,  and  theif  the  principal  at 
the  date  thereof;  and  that  all  charges  against  him  by  the  company  in  excess 
of  6  per  cent,  interest  should  be  disallowed.  For  whilst  there  has  been  some 
intimations  as  in  former  opinions  of  this  court  that  reasonable  fines  might  Iw 
oollected  as  running  expenses,  it  was  held  in  the  Rclar  case,  quoted  above, 
that  the  date  at  which  a  borrower  quit  paying  should  be  the  starting  point 
for  a  new  principal,  on  which  Interest  only  is  to  be  computed  or  added 
thereafter,  without  further  charge  or  expense,  as  failure  to  pay  being  re- 
garded as  the  tormioation  of  the  borrower's  connection  with  the  company  as 
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a  stookbolder,  and  he  should  thereafter  obtain  no  benefit  and  shoulder  no 
burdens  or  fines.  The  appellant's  fines  all  accrued  after  he  had  ceased  to 
pay,  and  after  his  debt  to  the  company  had  matured  under  the  terms  of  th» 
contract.  It  necessarily  follows  from  the  foregoing  views  that  the  appellant- 
is  not  entitled  to  the  benefit  of  any  dividends  which  may  have  been  declared 
by  the  company  upon  its  capital  stock,  as  be  is  not  entitled  to  have  the 
money  paid  by  him  to  the  cpmpany  applied  both  to  the  extinguishment  of 
his  debt  and  treated  at  the  same  time  as  a  payment  upon  his  stock  to  the- 
company.     (Williams  v.  National  B.  &  L.  Ass^on,  22  Ky.  Law  Rep.,  968. ) 

The  circuit  jud^e  erred  in  refusing  to  allow  the  amended  answer  of  Sep- 
tember U  to  be  fled  as  it  does  not  substantially  change  the  defense  relied 
on  in  the  original  answer,  but  only  makes  the  pleadings  conform  to  the- 
proof  as  given  by  the  oflScers  of  the  appellee  company. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
prooeedings  not  inconsistent  with  this  opinion. 


WHITE  V.  BOREING,  &c. 
(Filed  October  15,  1902— Not  to  be  reported.) 

1.  Damages— Supersedeas  bond— Clerical  misprision— A  judgment  was- 
rendered  at  the  January  term,  18V<6,  of  the  Lee  Circuit  Court  against  John 
D.  White  for  SI, 995.  and  he  execut-ed  a  supersedeas  bond  with  appellant  aa 
his  surety,  and  prosecuted  an  appeal  from  the  judgment  which  was  aflQrmed, 
and  this  action  was  instituted  on  the  supersedeas  bond.  Appellant  pleaded 
as  a  defense  that  the  bond  waK  not  her  act  and  deed,  as  it  was  executed  by 
the  clerk  of  the  Lee  Circuit  Court  under  a  power  of  attorney  which  antbor- 
ized  him  to  execute  a  supersedeas  bond  on  a  judgment  rendered  at  the  Sep- 
tember term,  1895.  when  the  judgment  superseded  was  rendered  at  the 
January  term,  1896.  Held— That  as  there  was  no  judgment  rendered  at  the 
September  term,  1895,  and  the  bond  recites  the  terms  of  the  judgment  of 
January  term,  1896,  with  snfiinient  accuracy  as  to  identify  it,  the  words  "at 
its  September  term,  1895, "  are  only  a  clerical  eiror  which  maybe  disre- 
garded.    Appellant  is  littble  on  the  bond. 

9.  Res  judicata— In  this  action  appellant  can  not  question  the  correctness 
of  the  decision  of  the  Court  of  Appeals  in  affirming  the  judgment  on  the 
former  appeal. 

John  D.  White  for  appellant. 

C.  B.  Seymour  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

At  the  January  term,  18S6,  of  the  Lee  Circuit  Court  Vincent  Boreing  and 
O.  H.  Harrison  recovered  a  judgment  against  John  D.  White  for  SI, 995,  with 
interest  and  cost.  White  prayed  an  appeal  to  this  court,  which  was  granted, 
and  on  March  9.  1896,  executed  a  supersedeas  bond,  with  appellee,  Laura  R, 
White,  as  his  surety.  On  M»roh  2.5,  1898,  this  court  affirmed  the  judgment 
appealed  from,  with  dftm»Kt*s.  (White  v.  Boreing.  20  Ky.  Law  Rep.,  210. > 
The  plaintiff.s  in  thn  jiidgiPcnF  then  tiled  this  suit  on  the  appeal  bond 
against  the  appellee.  Laura  R.  White.     She  defended  upon  the  ground  that 
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the  bond  was  not  ber  aot  or  deed.    Tbe  court  ruled  tbis  Issue  agalust  ber^ 
aud  gave  judgment  as  prayed  in  favor  of  tbe  plain tlfis. 

Tbe  ground  upon  wblcb  it  is  claimed  tbat  sbe  is  not  liable  upon  tbe  bond 
is  tbat  ber  name  was  placed  to  tbe  bond  by  tbe  clerk  of  tbe  Lee  Circuit 
Court,  under  a  power  of  attorney  autborlzing  bim  to  sign  a  supersedeas 
bond  to  supersede  a  judgment  rendered  in  tbat  court  at  tbe  January  term/ 
1896,  in  tbe  case  referred  to;  but  in  tbe  bond  it  is  stated  tbat  tbe  judgment, 
appealed  from  was  rendered  at  tbe  September  term,  1895;  and  it  is  insisted 
tbat  as  no  judgment  rendered  at  tbe  September  term,  1896,  bas  been  affirmed,, 
tbe  variance  is  fatal. 

The  rule  is  tbat  a  variance  in  matter  of  description  is  immaterial  wbere^ 
there  is  enougb  in  tbe  instrument  to  properly  identify  tbe  tbing  Intended. 
Otherwise  trifling  clerical  errors  would  often  produce  miscarriage  of  justice. 
(1  Greenleaf  on  Evidence,  section  801.) 

Tbe  question  tben  to  be  determined  is,  does  tbe  bond  sufficiently  identify 
the  judgment  superseded  so  tbat  tbe  false  description  may  be  rejected  aa 
BDrplusage?  Tbe  material  part  of  tbe  judgment  referred  to  is  in  these 
words:  "Tbis  action  having  beretofore  been  beard  in  chief  on  tbe  action  of 
the  plaintiff,  John  G.  McGuire,  against  tbe  defendants,  Boreing,  John  D. 
White,  O.  H.  Harrison  and  Beattyville  Heal  Estate  Exchange,  and  tbe  same 
ooming  on  now  to  be  beard  on  tbe  several  cross  actions  herein  and  on  the 
counterclaims  of  Jobn  D.  Wbite  herein,  tbe  same  being  beard  on  the  plead - 
ings,  exhibits  and  evidence,  and  tbe  court  being  now  advised,  it  is  consid- 
ered and  adjudged : 

"let.  Tbat  tbe  contract  sued  on  in  the  cross  actions  of  date,  February  8, 
1893,  and  Marcb  17,  1893,  between  the  defendant,  Jobn  D.  White,  on  the  one 
Bide  and  tbe  cross  plaintiffs,  Y.  Boreing  and  O.  H.  Harrison,  on  tbe  other  side, 
is  a  valid,  binding  and  enforclble  contract,  and  tbat  said  cross  plaintiffs, 
V.  Boreing  and  O.  H.  Harrison,  and  also  tbe  cross  plaintiff,  tbe  Beattyville- 
Real  Estate  Exchange,  are  entitled  to,  and  are  now  adjudged  ispecifio  exe- 
cutions of  tbe  same,  and  tbe  said  contract  is  now  speolfloally  enforced. 

"Sd.  Tbat  tbe  deed  tendered  by  tbe  cross  plaintiff,  the  Beattyville  Real  Es- 
tate Exchange,  as  exhibit  No.  'K'  of  its  answer  and  cross  petition  herein, 
to  the  said  defendant.  John  D.  White,  and  to  tbe  cross  plaintiffs,  V.  Boreing 
and  O.  H.  Harrison,  is  a  valid  deed,  made  in  pursuance  to  tbe  contract  of 
which  specific  execution  is  adjudged  in  tbe  first  clause  of  this  judgment, 
and  tbe  same  baving  been  beretofore  accepted  by  the  cross  plaintiff,  V.  Bore- 
iog  and  O.  H.  Harrison,  the  cross  defendant,  John  D.  White,  is  now  ordered 
to  accept  tbe  same,  and  tbe  same  is  now  ordered  to  be  recorded  in  the  clerk's, 
office  of  tbe  Lee  County  Court,  and  the  oonuty  clerk  of  Lee  county,  Ken- 
tucky, is  given  leave  to  withdraw  said  deed  and  ordered  to  record  the  same 
at  once,  and  wben  so  recorded  be  is  directed  to  return  tbe  same  to  tbe  papers 
of  this  case. 

'*3d.  Tbat  tbe  cross  plaintiffs,  Y.  Boreing  and  O.  H.  Harrison,  recover  of 
the  cross  defendant,  Jobn  D.  White,  tbe  sum  of  tl, 995,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  the  22d  day  of  October,  1894,  until  paid, 
and  tbeir  costs  herein  expended  as  against  said  John  D.  White  on  their  said 
cross  action. 
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*'4feh.  That  the  oross  plaiutiff,  the  Bpattyville  Beal  Estate  Exobaof^e,  re- 
hoover  of  the  said  John  D.  White  Its  costs  herein  expended  as  against  said 
>Fobn  D.  White  on  its  oross  aotion  herein  as  against  him. 

"6th.  That  the  oounterolaim  of  John  D.  White  against  the  oross  plainfeliTfl, 
V.  Boreing  and  O.  H.  Harrison,  be,  and  the  same  is  hereby,  dismissed. 

"6th.  That  the  oounterolaim  of  John  D.  White  against  the  oross  plaintiff 
the  Beattyville  Real  Estate  Exchange,  be,  and  the  same  is  hereby,  dismissed. 

"7ch.  That  to  secure  its  costs  herein  expended  and  the  payment  of  the  per- 
sonal judgment  rendered  in  the  3d  clause  of  this  jud^^ent,  the  Beattyville 
Real  Estate  Exchange  has  a  lien  for  the  benefit  of  the  cross  plaintiffs,  V. 
Boreing  and  O.  H.  Harrison,  on  all  the  right,  title  and  interest  of  John  D. 
White  in  and  to  a  certain  tract  of  land  situated  in  Lee  county."  *  •  • 
'(Here  follows  the  order  for  sale  of  the  laud. ) 

The  bond  referred  to  is  in  these  words : 

"Whereas,  the  appellant,  John  D.  White,  is  about  to  take  an  appeal  from 
a  judgment  of  the  Lee  Circuit  Court  rendered  at  its  September  term,  1895, 
against  him  In  favor  of  the  appellees,  Vincent  Boreing  and  O.  H.  Harrison 
and  the  Beattyville  Real  Estate  Exchange,  In  the  case  of  John  G.  McGuire 
V.  Vincent  Boreing,  &c.,  to  the  effect  that  the  contract  sued  on  by  the  oiofs 
petitioners,  Vincent  Boreing.  O.  H.  Harrison  and  the  Beattyville  Real  Es- 
tate Exchange,  was  specifically  en  forcible,  and  that  the  cross  petitioners, 
Vincent  Boreing,  O.  H.  Harrison  and  the  Beattyville  Real  Estate  ExchaORe, 
were  entitled  to  a  specific  execution  and  enforcement  of  the  same,  and  that 
the  deed  tendered  by  the  cross  petitioners,  the  Beattyville  Real  Estate  JBIx- 
change,  to  the  defendant,  John  D.  White,  was  a  valid  deed,  and  in  pursuance 
of  the  contract  the  said  White  was  adjudged  to  accept  the  same,  and  it  was 
ordered  to  be  recorded  in  the  clerk's  office.  And  further  adjudged  that  the 
cross  petitioners,  Vincent  Boreing  and  O.  H.  Harrison,  recover  of  the  cross 
defendant,  John  D.  White,  11,995,  with  interest  at  6  per  cent,  from  the  29d 
day  of  October,  1894,  until  paid,  and  their  costs  herein  expended  against  said 
J.  D.  White.  And  was  further  adjudged  that  the  cross  plaintiff ,  the  Beatty- 
ville Heal  Estate  Exchange,  recover  of  the  defendant,  John  D.  White,  its 
costs  expended  against  him  on  its  cross  action.  And  it  was  further  ad- 
judged that  the  counterclaim  of  J.  D.  White  against  cross  plaintiffs,  Vincent 
Boreing  and  O.  H.  Harrison,  be  dismissed.  And  it  was  further  adjudged 
that  the  counterclaim  of  John  D.  White  v.  The  Beattyville  Real  Estate  Kx- 
change  be  dismissed.  And  further  adjudged  that  to  secure  the  costs  herein 
expended  and  the  payment  of  the  personal  judgment  rendered  in  the  8d 
^clause  uf  the  judgment,  that  the  Beattyville  Real  Estate  Exchange  bad  a 
lien  for  the  benefit  of  the  cross  plaintiffs,  V.  Boreing  and  O.  H.  Harrison, 
on  the  fifteen  acres  of  land  near  Beattyville,  namely,  the  J.N.  Smith  tract, 
-and  that  the  master  commissioner  sell  same,  or  so  much  as  will  pay  the 
aforesa  d  judgment,  on  a  credit  of  six  months,  and  the  appellant,  John  D. 
^^bite,  desires  to  supersede  the  part  of  the  judgment  above  recited.  Now, 
etc." 

There  was  no  judgment  rendered  in  the  case  at  the  September  term,  1885. 
and  to  give  the  bond  any  effect  we  must  reject  the  words  "at  the  Septem- 
ber term,  1895,"  and  when  this  is  done  the  remainder  of  the  recitals  of  the 
4}ond  identify  the  judgment  intended  to  be  superseded  beyond  all  doubt,  for 
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ita  lermfl,  the  style  of  the  action  and  the  court  in  which  it  was  rendered  are. 
oorreotly  set  out.  In  the  supersedeas  which  issued  on  the  bond  it  is  stated 
"that  an  appeal  has  been  granted  by  the  Lee  Circuit  Court  from  a  judR- 
ment  rendered  at  the  January  term,  1896,"  and  following  this  the  terms  of 
the  Judgment  are  properly  stated.  It  is.  therefore,  perfectly  apparent  that 
the  words  in  the  bond,  **at  its  September  term,  18d6,"are  only  a  clerical 
ezTor,  which  may  be  disregarded. 

The  appellant,  Laura  R.  White,  can  not  on   this  appeal  show   that  this, 
court  made  an  error  in  affirming  the  Judgment  of  the  Lee  Circuit  Court  on 
the  appeal  of  John  D.  White  against  Vincent  Boreing,  etc.,  above  referred 
to.    That  Judgment  is  final,  and  this  court  is  as  powerless  to  correct  it  as  the. 
circuit  court. 

Judgment  affirmed. 


BAMBT,  &o.  Y.  CRUM,  ^fisc. 
SAME  y.  SAME. 

1.  Title— Gift— Possession— In  this  action  against  appellees  to  recover  land 
which  their  remote  vendor  received  by  gift  from  his  father,  appellants  failed 
to  show  any  title  in  themselves,  and  are  not  entitled  to  recover. 

9.  New  trial— The  petition  for  a  new  trial  was  properly  dismissed  as  th» 
ground  alleged  wns  the  existence  of  a  title  bond  to  a  vendor  of  appellants, 
which  is  offered  to  be  proven  by  a  witness  who  previously  testified  for  ap^ 
pellants  and  made  no  mention  of  the  bond. 

(Filed  October  15,  1900— Not  to  be  reported.) 

Vaughn  &  Wheeler  for  appellants. 

Kirk  &  Kirk  for  appellees. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnara. 

This  suit  was  Instituted  by  the  appellants  to  recover  of  the  appellees,  Elli 
and  N.  W.  Crum,  a  tract  of  land  alleged  to  contain  about  400  acres,  as  helra 
at  law  of  Mary  Mills,  who  died  testate  in  1873.  This  claim  Is  based  upon 
the  following  alleged  facts:  Mary  Mills  was  the  daughter  of  Avis  Vaughn,, 
of  Floyd  county.  Kentucky,  who  died  in  1851,  having  previously  executed  a 
will  by  which  he  devised  to  his  daughter.  Mary,  a  portion  of  the  tract  of 
land  on  which  he  lived  on  the  waters  of  Dick's  creek  in  Floyd  county;  that 
this  land  was  divided  among  the  devisees,  and  there  was  allotted  to  Mary 
Mills  about  thirty  acres  thereof,  and  that  she  subsequently  acquired,  hy> 
parol  agreement  from  her  mother,  an  additional  eighty  acres;  that  her  land 
adjoined  a  large  boundary  owned  by  her  husband's  father,  William  Mills;: 
that  on  the  26th  day  of  May,  1867,  William  Mills  and  their  mother,  Mary^ 
Mills,  exchanged  all  the  lands  owned  by  them  in  Floyd  county,  Kentucky^ 
and  which  embraced  about  1,800  acres,  with  Benjamin  P.  Porter,  Solomon 
Ward  and  C.  L.  Porter  for  about  an  equal  number  of  acres  of  land  owned  by 
them  on  the  waters  of  Rockcastle  creek,  in  what  was  then  Johnson  county  ;t 
that  Mary  Mills  received  as  her  part  of  the  land  so  acquired  400  acres  of  land 
pat  into  the  trade  by  C.  L.  Porter;   that  shortly  after  the  purchase,  she. 
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moved  from  her  home  Id  Lawrence  ooanty,  where  she  was  then  residlDg  to 
the  G.  L.  Porter  traot,  and  resided  there  with  her  hnsband,  John  Ij.  H. 
Mills,  until  her  death  in  1878;  that  after  her  death  her  hushand  frandalently 
procured  G.  L.  Porter  to  convey  the  title  to  the  property  to  him,  and  that 
he  subsequently  mortgaged  and  sold  the  land  to  the  defendants  without 
right. 

Appellees,  on  the  other  hand,  allege  that  Mary  Mills  only  owned  about 
thirty  acres  of  land,  which  was  not  worth  exceeding  11  an  acre;  that  she  sold 
this  land  to  William  Mills  shortly  after  the  death  of  her  father,  Avis  Vaughn. 
but  failed  to  execute  a  deed  therefor,  and  that  at  the  date  of  the  ezohauge 
In  1867  with  the  Porters,  that  she  had  no  Interest  therein,  and  only  uulted 
in  the  deed  made  by  William  Mills  to  perfect  the  title;  that  the  entire  tract 
of  land  acquired  from  the  Porters  and  Ward  belonged  to  her  husband '8 
father,  William  Mills,  who  only  bad  two  children;  that  he  gave  a  part  of 
the  land  to  his  son,  G.  G.  Mills,  and  the  part  acquired  from  G.  L.  Porter  to 
his  son,  J.  L.  H.  Mills,  but  that  he  did  not  have  a  deed  made  to  hlra  at 
onoe  because  he  was  dissipated  and  improvident;  but  that  after  the  death  of 
his  wife,  in  1873,  he  directed  G.  L.  Porter  to  convey  the  land  to  him. 

Whilst  tbeie  is  some  conflict  in  the  evidence,  we  think  these  facts  may  be 
fairly  assumed  to  be  established  thereby.  Mary  Mills  received  under  her 
father's  will  about  thirty  acres  of  land  In  Floyd  county,  which  was  taken 
possession  of  by  her  father-in  law,  William  Mills,  and  who  included  it  fn 
the  conveyance  to  the  Porters  lu  1867,  in  which  Mary  Mills  united:  that 
after  this  exchange  John  L.  H.  Mills  moved  upon  a  tract  of  about  400  aorea 
of  land  to  which  G.  L.  Porter  held  title,  an^  resided  there  with  his  family 
until  the  death  of  his  wife  In  lb73.  This  exchange  was  made  in  1664,  but 
the  deed  was  not  executed  until  1867.  In  1865  J.  L.  H.  Mills  procured  a 
patent  from  the  State  of  Kentucky  for  about  800  anres  of  land,  which  cov- 
ered the  400  acres  acquired  from  G.  L.  Porter,  and  which  was  excluded  there- 
from. This  excluded  land  had  been  patented  to  James  Blevins,  who  sold  it 
to  C.  L.  Porter.  After  the  death  of  Mary  Mills  the  land  was  conveyed  to 
J.  L.  H.  Mills  by  Blevlns  and  G.  L.  Porter  by  general  warranty  deed.  J. 
L.  H.  Mills  testifies  that  he  procured  this  deed  to  be  made  to  him,  instead 
of  to  his  children  as  heirs  at  law  of  his  deceased  wife,  by  fraudulent  repre- 
sentations to  Porter  that  the  land  belonged  to  him.  Porter,  on  the  other 
hand,  testifies  that  he  had  given  to  William  Mills,  the  father  of  J.  L.  H. 
Mills,  a  bond  for  a  title  at  the  date  of  the  exchange,  and  that  in  1876  Wil- 
liam Mills  directed  that  the  title  should  be  conveyed  to  his  son,  J.  H.  L. 
MllN;  that  he  never  had  any  transactions  with  Mary  Mills,  and  never  heard 
of  any  claim  on  her  part  to  the  land  in  controversy.  J.  L.  H.  Mills  ood- 
tinued  In  the  occupancy  of  this  land,  and  on  the  1st  day  of  March,  18d3.  con- 
veyed a  tract,  supposed  to  contain  160  acres,  to  his  second  wife,  Susan  Mills, 
and  on  the  18th  of  September  he  sold  and  conveyed  what  was  supposed  to 
contain  150  acres  to  George  Daniel,  Jr.,  in  consideration  of  $480.  In  March, 
1894.  he  conveyed  a  part  of  the  land  to  his  granddaughter,  Mary  E.  Miller, 
and  subsequently  mortgaged  a  part  of  the  land  to  the  Independent  Order  of 
Odd  Fellows,  who  subsequently  enforced  their  mortgage  lien,  and  the  land 
was  sold  under  a  judgment  of  the  Martin  Glrcult  Gourt,  and  was  purobaaed 
by  the  appellee,  Eli  Grum.    Whilst  Daniels  subsequently  mortgaged  the  part 
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of  the  land  oonveyed  to  him  by  J.  L.  H.  MHls  to  the  appellee,  M.  W.  Oram, 
¥rho  duly  enforced  his  mortgage,  and  became  the  purchaser  thereof,  and  the 
land  bought  by  Ell  Orum  at  the  mortgage  sale  of  the  IndepeDdeot  Order  of 
Odd  Fellows  and  the  land  mortgaged  to  Nathan  Oram  by  Daniels  embraces 
tbe  land  covered  by  the  deed  of  0.  L.  Porter.  Upon  final  submission  the 
trial  judge  dismissed  the  petition,  and  to  reverse  that  judgment  this  appeal 
Is  prosecuted. 

It  seems  to  us  that  the  weight  of  evidence  tends  to  support  the  contention 
of  appellees,  that  J.  L.  H.  Mills  was  the  real  owner  by  gift  from  his  father. 
He  ocRupled  it.  sold  and  conveyed  it,  mortgaged  it,  paid  the  taxes  and 
claiinnd  to  be  the  owner  of  it  from  18H4  until  the  time  it  was  sold  to  satisfy 
^e  mortgage  liens.  During  this  time  there  Is  no  evidence  of  any  claim  of 
ownership  by  the  appellants  or  Mary  Mills  during  her  life  time,  and  in 
the  meantime  the  property  has  passed,  into  the  hands  of  innocent  purchasers 
for  value.    We  think  the  court  properly  dismissed  the  petibion. 

Tbe  appellants,  on  the  7tb  of  November,  18U8,  instituted  a  suit  in  equity 
for  a  new  trial,  relying  chiefly  upon  the  ground  of  newly -discovered  evl- 
deooe,  which  they  could  not,  with  reasonalile  diligence  before  the  prepara- 
tion and  trial  of  their  original  suit,  have  discovered.  This  evidence  consists 
of  an  alleged  title  bond  which  was  given  to  Mary  Mills  by  0.  L.  Porter  at 
tbe  date  of  the  transfer,  which  they  claim  can  be  identified  as  genuine  by 
Moses  Wells,  who  attested  it,  and  who  held  the  possession  thereof.  This 
wltuess  gave  a  strong  deposition  for  appellants  upon  the  trial  (tf  the-orlg- 
inal  Bult,  and  testifies  in  that  deposition  that  he  was  present  when  the  con- 
traor  for  the  exchange  of  th6  lands  was  made  in  18(^;  and  that  William 
Mills  then  told  him  that  Mary  Mills  was  interested  in  a  portion  of  the  land, 
and  that  he  intended  that  the  land  in  controversy  should  be  deeded  to  his 
son,  John  L.  H.  Mills.  This  testimony  certainly  tends  to  contradict  the 
statement  that  at  that  tjme  a  bond  was  executed  for  this  very  land  to  Mary 
Mills,  and  is  certainly  iiisufTlolent  to  justify  tbe  court  in  setting  aside  a 
judgment  which  was  rendered  after  a  full  and  careful  preparation  of  the 
case. 

For  tbe  reasons  indicated  the  judgment  in  both  oases  is  afi^rmed. 


KENTUCKY  LAND  AND  IMMIGRATION  CO.  v.  CRABTREE,  &c. 

(Filed  October  14,  1903.) 

1.  Title—Trespass— Conflicting  claims  to  land— Appellant  brought  this 
suit  in  equity  ngalnst  appellees,  C.  and  S.,  to  recover  damages  for  trespass  to 
a  boundary  of  land  of  about  6,900  acres,  to  whch  it  asseited  title  and  claimed 
to  be  ill  the  possession  of.  The  gist  of  the  action  was  the  alleged  trespasses 
charged  against  appellees.  The  boundary  of  the  6,800  acres  of  land  is  par- 
tionlarly  liouuded  by  metes,  courses  and  distances.  Appellees  admitted  cut- 
ting the  timh^r,  but  denied  that  plaintiff  was  the  owner  of  the  part  of  tbe 
land  from  which  it  had  been  cut,  but  claimed  to  be  the  owner  of  about  606 
acres  of  land,  particularly  describing  same.  On  motion  of  appellees,  and 
against  appellant's  objection,  an  order  out  of  chancery  was  ordered  to  try 
tbe  question  of  title,  trespass  and  damages.  The  trial  resulted  in  a  verdlot 
for  appellt«8  and  a  dismissal  of  appellant's  petition,  from  which  this  appeal 
* 
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ifl  proaeoutod.  Both  parties  olaim  UDder  a  patent  for  29,823  acres,  iasoecl  hy 
the  Gommoowealth  of  VlrglDla  January  4,  178fi,  on  a  Burrey  dated  May  8» 
1784.  Said  patent  covers  the  land  in  controversy.  Appellant  attemptu  to 
connect  its  title  with  this  patent.  The  land,  excepting  about  76  or  100  acres, 
was  unenclosed  forest.  Both  appellant  and  appellee  C.  were  in  the  actual 
possession  of  some  parts  of  their  respective  claims,  asserting  title  to  the- 
estent  of  the  boundaries  called  for  by  their  respective  muniments,  under- 
such  circumstances. 

2.  Title  by  possession  to  forest  attaches  to  the  better  title— Title  by  posses- 
sion to  unenclosed  forest  lands  under  such  circumstances  attaches  to  the 
better  title. 

8.  Failure  of  appellant's  title— Appellants  failed  to  prove  title  from  tbe- 
Commonwealth  under  the  Garnan  patent. 

4.  Appellees'  title— Appellee  G.  traces  his  title  clearly  from  the  Garnan- 
patent  as  to  SdS  acres  of  said  land.    His  title  was  superior  to  appellanta 

6.  Location  of  boundary  line  by  natural  objects— The  conflict  of  claims 
arises  from  the  disputed  location  of  the  N.  76  E.  line.  The  length  of  line 
Is  not  given,  and' to  run  it  according  to  the  claim  of  either  party  departa 
from  the  course  given.  The  line,  as  called  for  in  the  deed  under  which 
appellant  claims,  is  described  as  follows:  "N.  76  degrees  £.  crossing  Sodom 
and  Gomorrah  and  Gave's  Fork  of  Miller's  creek."  To  run  this  line  N.  75> 
E.  it  would  not  touch  any  of  the  natural  objects  called  for,  and  the  lines, 
are  not  marked.  Held— That  the  court  will  adopt  that  course  that  will  bo 
in  harmony  with  the  manifest  purpose  of  the  grantor  and  that  will  oarry 
the  line  In  dispute  by  the  natural  objects.  If  this  line  is  run  as  contended 
by  appellees,  it  would  cross  Sodom  and  Gomorrah  and  Big  Sinking,  thus 
fulfilling  at  least  two  of  the  conditions  of  the  call,  whereas,  if  run  by  ap- 
pellant's contention.  It  would  not  encounter  any  one  of  these  natural  objects, 
although  it  would  cross  Big  Sinking.  That  course  will  be  taken  that  will 
satisfy  all,  or  the  most  of  the  calls  for  natural  objects,  where  all  can  not  be 
satisaed. 

6.  Possession— Appellees  having  the  better  title,  and  claiming  possession 
to  the  extent  of  their  title  papers,  were  not  put  out  of  that  possession  by 
tenants  of  appellant  who  claimed  unenclosed  lands. 

7.  Evidence— Deeds— The  court  did  not  err  in  refusing  to  allow  appellant 'a 
deeds  to  go  to  the  jury  as  evidence  of  title,  restricting  its  use  to  showing 
extent  of  claims  and  possession.  Had  appellant  connected  with  the  Gom> 
monwealth,  or  the  origin  of  title  to  the  land,  it  would  have  been  proper  to 
have  submitted  the  mesne  and  all  its  conveyances  as  evidence  of  its  title, 
otherwise  it  must  depend  for  title  upon  it  and  its  vendor's  possession  there- 
under. The  possession  of  any  part  of  the  tract  under  the  better  title  ex- 
tends to  the  whole  boundary  and  claim  therein,  except  to  such  part  as  may 
be  in  the  adverse,  actual  possessiun  of  another. 

8.  Evidence— Establishing  ancient  line  by  reputation— An  ancient  line 
may  be  established  by  reputation. 

0.  Pleading— Gontinuance— In  the  answer  appellees  did  not  deny  the  title- 
to  any  part  of  the  land  desciilied  in  the  petition  except  that  claimed  by 
Crabtree,  but  at  the  close  of  appellant's  answer  appellees  tendered  an  amended 
answer,  in  which  they  deny  that  appellant  was  owner  of  any  part  of  the  land 
described  in  the  petition.  .  The  court,  over  the  objection  of  appellants,  per- 
mitted the  amendment  to  be  filed.  Appellant,  by  its  agent,  filed  an  afi9davlt 
for  a  continuance  on  the  ground  of  surprise,  and  set  forth  the  evidence  that 
it  could  and  would  produce  on  another  trial.  Held— That  the  court  did  not 
abuse  a  sound  discretion  in  permitting  the  amendment  to  be  filed,  nor  In  re- 
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fDiinff  a  ooQfeiDuaDoe,  ah  Done  of  the  proffered  eTideooe  established  title  In 
the  27  acres  rexnalnlng  In  dispute. 

10.  Practice— Transfer  to  equity— The  court  did  not  err  in  ordering  a  trial 
of  the  issues  by  jury,  as  the  action  was  properly  a  common  law  issue,  and 
the  only  issue  cognizable  in  equity— the  mistake  in  aline— was  corrected  be- 
fore the  issue  was  tried  by  the  Jury. 

11.  Claimants  from  a  common  grantor— The  rule  which  requires  that  a 
plaintiff  is  not  required  to  trace  his  title  further  than  a  grantor  common  to 
defeodaDt  does  not  apply  where  the  title  of  the  grantor  was  by  title  bond 
where  his  vendor  reserved  a  lien  and  enforced  same. 

121.  Estoppel— The  doctrine  that  a  warrantor  after  acquiring  title  will  be 
held  by  estoppel  to  have  acquired  it  for  his  first  vendee  does  not  apply  where 
the  warrantor's  title  was  only  an  equitable  one  and  extinguished  by  an  en- 
forcement of  a  vendor's  lien. 

IS.  Wills— Evidence—An  order  of  a  county  court  probating  a  will  can  not 
be  oollaterally  attacked. 

G.  W.  Gourley  and  Bobeit  Riddell  for  appellant. 

H.  L.  Wheeler  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

OpinioD  of  the  court  by  Judge  O'Bear. 

This  suit  was  brought  in  equity  by  appellant  against  appellees,  Simpson 
Crabtee  and  J.  M.  Sullivan,  in  1897,  to  recover  damages  for  certain  alleged 
treepasses  upon  a  boundary  of  land  of  about  6,800  acres  in  Lee  county,  to 
which  appellant  asserted  title,  and  of  which  it  claimed  to  be  in  the  posses- 
sion. Attachments  were  sued  out  by  appellant  against  appellees'  property 
for  the  value  of  the  timber  cut  by  appellees.  The  attachments  were  levied 
on  a  sawmill  of  appellee  Sullivan,  and  the  mill,  some  lumber  and  a  number 
of  saw  logs  sold  under  interlocutory  orders  of  the  court. 

As  a  matter  of  fact  the  gist  of  this  action  was  the  alleged  trespasses 
charged  against  appellees.  The  attachments  were  but  ancillary  to  the  prin- 
cipal cause  of  action.  Appellees  denied  the  trespass,  justifying  under  a  plea 
of  liberum  tenementum.  So  far  as  the  pleading  had  thus  far  proceeded, 
appellant  claimed  to  be  the  owner  and  in  possession  of  about  6,800  acres  of 
land,  particularly  bounded  by  metes,  courses  and  distances.  Appellees 
admitted  cutting  the  timber;  denied  that  plaintiff  was  the  owner  of  that 
part  of  the  land  from  which  it  had  been  cut,  but  pleaded  that  to  the  extent 
of  that  boundary  (particularly  described  as  required  by  section  136,  Code, 
and  containing  605  acres)  defendant,  Simpson  Crabtree,  was  the  owner. 
Upon  this  an  issue  was  joined. 

On  motion  of  appellees,  and  over  appellant's  objection,  an  issue  out  of 
chancery  .was  ordered  to  try  the  questions  of  title,  trespass  and  damage. 
The  trial  resulted  in  a  verdict  of  the  jury  finding  for  appellees,  upon  which 
the  court  dismissed  appellant's  petition.  Its  appeal  Involves  the  determi- 
nation of  a  number  of  questions  discussed  below. 

The  John  Carnan  patent  for  20,823  acres,  issued  by  the  Commonwealth  of 
Virginia  4th  of  January,  1786,  on  a  survey  dated  May  3,  1784,  covers  the 
land.    It  Is  the  effort  and  claim  of  appellant  to  connect  title  with  it.    Ap- 

vol.  24—48 
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pellees  also  olalm  aoder  the  Fame  patent.    Their  bouodary  laps  on  that 
olaimed  by  appellant  to  the  extent  of  393  acres. 

The  particular  trespasses  sued  for  Inclnded  th^  cutting  and  deporting  of 
timber  from  the  premises  In  dispute,  and  the  building  and  using  a  tram- 
railway  across  it.  The  land,  excepting  about  76  or  100 acres,  was  unenclosed 
forest.  Both  appellant  and  appellee  Grabtree  were  in  the  actual  possessiozi 
of  some  parts  of  their  respective  claims,  asserting  title  to  the  extent  of  the 
boundaries  called  for  by  their  respective  muniments.  As  the  possession  of 
the  forest  under  such  circumstances  attaches  to  the  better  title.  It  becomes 
necesssary  to  examine  not  only  the  title  deeds  of  the  parties,  but  the  nature, 
extent  and  continuity  of  their  holdings,  as  affecting  the  question  of  limita- 
tion, each  party  having  asserted  that  his  pusseFsion,  coupled  with  adverse 
claim,  had  continued  for  such  length  of  time  as  to  ripen  into  a  perfect  title 
to  the  extent  of  the  claim. 

After  reading  to  the  Jury  the  patent  to  Gaman,  appellant  read  a  deed  from 
Sylvanus  Shumway  to  Thomas  Duckham,  dated  21st  September,  1816,  con- 
veying, or  attempting  to  convey,  all  the  land  within  the  above  patent.  At 
least  such  is  the  oonstrnotlon  we  give  to  the  calls  of  this  deed,  for  the  tran- 
script of  the  record  is  so  imperfectly  made  as  to  raise  some  doubt  as  to  Its 
accuracy  in  copies  of  some  calls.  There  does  not  appear  any  deed  to  Shum- 
way. At  points  in  the  testimony  reference  was  made  to  a  deed  from  Rich- 
ard Ghampney,  heir  at  law  of  Thomas  Ghampney,  to  Thomas  Duckham, 
dated  15th  of  February,  1817.  But  the  record  fails  to  show  that  such  deed 
was  offered  in  evidence,  nor  was  there  any  conveyance  from  John  Garnan 
to  Thomas  or  Richard  Ghampney  offered. 

The  n(*xt  conveyance  was  from  Thomas  Duckham  to  Samuel  Drake,  Sr. , 
dated  May  24,  1819.    It  embraces  the  same  land  (and  other  land). 

Then  was  offered  a  power  of  attorney  from  Samuel  Drake,  Sr.,  to  Thomas 
Duckham,  dated  August  12.  1821,  empowering  Duckham,  as  attorney  in 
fact,  to  sell  and  convey,  let  and  mine  this  land.  Appellant  then  offered  a 
deed  from  Samuel  Drake,  Sr..  by  Thomas  Duckham,  attorney  in  fact,  to 
Jacob  Meadows,  dated  February  25,  1828,  the  boundary  of  which  is  as  follows: 
''Beginning  at  a  high  pinnacle  of  a  rock  a  small  distance  northeast  of  the 
muster  gro»nd  in  the  old  landing  sink  at  the  center  of  the  top  of  the  pinna- 
cle next  to  the  high  cliff  on  the  east  side  is  the  one  intended;  thenoe  with  a 
line  forming  from  the  salt  rock  of  the  Kentucky  river  running  with  the  said 
line  N.  9  Vf.  crossing  Miller's  creek  to  Valentine  Crawford's  north  corner, 
a  black  oak,  chestnut  and  beech  tree,  on  the  top  of  the  hill,  and  continuing 
the  same  course  18  poles  to  two  hickories  and  two  sugar  trees;  thenoe  N.  75 
degrees  £.  crossing  Sodom  and  Gomorrah  and  Gave's  Fork  of  Miller's  creek, 
the  Main  Big  Sinking  Fork  of  Miller's  creek;  thence  S.  9  degrees  £.  until 
it  strikes  the  highest  top  of  the  cliff  of  Miller's  creek;  thenoe  with  the  high 
cliff  sou th westward ly  on  the  said  cliff  to  the  beginning." 

In  the  copy  of  the  deed  before  us  the  call  from  the  two  hickories  and  two 
sugar  trees,  N.  75  degrees  £.  crossing  Sodom  and  Gomorrah  and  Gave's  Fork 
of  Miller's  creek,  does  not  give  the  distance.  The  correct  location  of  this  line 
BO  materially  affects  the  solution  of  this  controverFy  as  to  practically  settle 
It.  An  order  of  survey  was  executed  by  Thomas  S.  Shackelford,  surveyor 
of  Lee  county,  made  in   March,  1898.    To  a  correct  undezstanding  of  the 
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luatters  in  dispute  and  some  of  the  evideDoe  It  is  Deoesrary  that  a  portion  of 
the  plat  or  map  of  this  survey  should  be  inserted,  which  is  done.  (See  ao« 
^ompanylng  map. ) 

It  Is  the  contention  of  appellant  that  Its  north  line,  when  run  correctly, 
<ibat  is,  the  call  from  the  two  hickories  and  the  two  sugar  trees  N.  76  degrees 
£.  dressing  Sodom  and  Qomorrah  and  Cave*s  Fork  of  Miller's  creek  and 
the  Main  Big  Sinking,  is  correctly  shown  by  the  line  upon  the  plat  begin* 
ning  at  4,  passing  28,  9,  10  and  ending  at  13. 

Oo  the  other  hand,  appellees  claim  that  the  correct  running  of  this  line 
should  begin  it  at  a  point  northeast  of  figure  S7,  following  the  line  passing 
S7,  84  to  14.  The  land  in  controversy  In  this  case  is  Indicated  by  the  bound- 
ary enclosed  by  the  dotted  line  embraced  by  the  figures  }6,  16,  17,  11,  0,  25 
and  18.  It  will  thus  be  seen  that  if  the  line  should  be  run  from  4  to  18,  it 
would  include  about  393  acres  of  the  605  acres  claimed  by  appellees,  while  if 
It  should  be  run  from  27  to  14,  and  thence  S.  9  £.  to  18  it  would  not  touch 
the  land  in  controversy  as  appellant'^  lands  lie  south  of  the  N.  76  £.  line.  In 
rQDuiDg  the  line  from  4  to  12  the  course  N.  76  E.  was  nut  followed,  but 
instead  the  line  was  run  N.  84  £.  In  running  the  other  line  it*  is  not  run 
either  N.  76  E.,  but  is  run  S.  85  E.  It  will  thus  be  seen  that  the  course  is 
sacrificed  by  each  of  these  contentions,  and  as  the  distance  is  not  named  in 
the  deed  the  controlling  question  mutit  be  the  natural  objects  called  for. 
The  branch  marked  "Buckner  or  Sodom  Hollow,"  is  the  one  shown  by  the 
record  to  have  been  in  early  times  called  *' Sodom  and  Gomorrah,"  one  fork 
of  it  being  called  **Sodom"  and  the  other  "Gomorrah,"  and.  below  the 
janction  being  called  "Sodom  and  Gomorrah."  In  running  the  line  aooord* 
lug  to  appellant's  contention  the  corner  called  for  is  not  taken  as  the  be- 
ginning corner,  but  they  began  at  a  point  some  poles  north  of  the  point 
called  for  as  the  beginning.  The  line  was  then  run  as  stated;  N.  84  E.  In 
running  it  so  "Sodom  and  Gomorrah"  was  not  touched,  but  it  ran  from 
three-quarters  of  a  mile  to  a  mile  above  that  point,  nor  was  Cave's  Fork 
touched.  Big  Sinking  was  crossed  at  a  point  about  half  way  of  the  line, 
aDd  somewhere  in  the  neighborhood  of  figure  9.  In  running  this  line,  as 
contended  for  by  appellee,  the  surveyor  began  at  Valentine  Crawford's  north 
corner,  a  noted  corner.  In  running  that  line  S.  85  E.  1,880  poles  from  the 
Crawford  north  corner,  also  known  as  the  Meadows  corner,  the  line  crossed 
Sodom  and  Gomorrah  and  Big  Sinking.  Though  the  surveyor  says  in  his 
testimony  that  this  line  also  touched  Cave's  Fork,  the  plat  as  shown  on  the 
map  fails  to  Indicate  it.  It  is  shown  that  to  run  this  line  N.  73  R.  it 
would  not  touch  any  of  the  natural  objects  called  for.  It  is  not  shown  that 
either  of  these  lines  were  anciently  marked.  The  court  must,  therefore, 
adopt  that  course  that  will  be  in  harmony  with  the  manifest  purpose  of  the 
grantor,  and  that  will  carry  the  line  in  dispute  by  way  of  the  natural 
objects,  it  being  presumed  that  the  parties  to  the  transaction  were  more 
familiar  with  these  natural  objects,  and  less  liable  to  be  mistaken  concerning 
them,  than  as  to  the  course  projected  at  a  given  angle.  Such  has  uniformly 
been  the  ruling  of  the  courts.  (Bruce  v.  Morgan,  1  B.  Mon.,  26;  Bailey  v. 
McConnell,  12  Ey.  Law  Bep.,  478;  Ball  v.  Pursefull,  8  Ky.  Law  Bep.,  890.) 

The  testimony  of  one  of  the  surveyors  is  that  he  did  not  cross  either  Sodom 
or  Gomorrah  or  Cave's  Fork  in  running  the  disputed  line  as  claimed  by  ap- 
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pellant.  If  the  liDe  should  be  run  as  oonteoded  by  appellees  It  would  eroa» 
Sodom  and  Gomorrah  aud  Bip;  Slnklnff,  thus  fulfllliug  at  least  two  of  the 
OODdltloDs  of  the  oall,  whereas  if  ruu  by  appellaot's  ooutentlon  it  would  not 
encounter  any  one  of  these  natural  objeots,  although  it  would  oross  Biff 
Sinking.  That  course  must  be  taken  that  will  satisfy  all  or  the  most  of  the 
oalls  for  natural  objects,  where  all  can  not  be  satisfied.  We  do  not  mean  to 
decide  that  the  line  should  have  stopped  at  the  point  marked  14  on  the  plat» 
but  even  if  it  were  extended  on  a  straight  line  until  it  reached  Cave's  Fork, 
•till  it  would  not  embrace  any  of  the  land  in  controversy  in  this  suit.  We 
are  inclined  %o  the  opinion  chat  the  true  line  should  begin  at  the  Meadows^ 
corner,  the  two  hickories  and  two  sugar  trees,  and  run  so  as  to  cross  Sodom 
and  Gomorrah  ci%ek  so  as  to  cross  Big  Sinking  just  below  the  mouth  of 
Coal  Bank  Hollow,  and  then  on  till  the  line  strikes  the  Cave's  Fork  of  Big 
Sinking.  The  other  words  in  that  call,  viz.,  "the  main  Big  Sinking  Fork 
of  Miller's  creek,"  are  descriptive  merely  of  the  Cave's  Fork,  it  evidently 
being  the  idea  of  the  draftsman  that  Cave's  Fork  was  the  main  fork  of  Big- 
Sinking,  which  is  a  fork  of  Miller's  creek.  From  that  point  the  line  should 
have  run  S.  9  E.  until  the  "highest  top"  of  the  sandstone  cliffs  were  reached » 
We  arrive  at  this  conclusion  not  only  for  the  purpose  of  satisfying  all  the 
conditions  of  the  call  as  to  natural  objects  designated  therein,  and  which 
must  be  done  where  it  is  possible  and  where  to  do  so  would  not  do  violence 
to  the  other  calls  of  the  deed  (and  that  would  not  occur  in  this  case),  but 
the  evidence  shows  that  appellant  and  its  vendors  at  one  time  bad  tenants 
east  of  the  S.  9  E.  line  at  the  house  marked  on  the  plat  "Harvey  Williams;" 
that  these  tenants  were  there  a  great  many  years  ago,  thirty  or  forty  years 
ago,  and  from  all  the  evidence  we  must  conclude  that  it  was  the  intention 
and  purpose  of  the  landlords,  and  of  the  tenants,  to  take  possession  of  that 
part  of  the  lands  within  the  boundary  lines  of  their  deeds.  Thefie  acts 
comport  with  the  conclusion  to  which  we  have  arrived  as  to  the  oorreot 
running  of  the  N.  75  E.  line. 

In  1881  conveyance  was  made  by  certain  parties  to  C.  D.  Chenault  and 
others,  in  which  the  grantor  purported  to  convey  the  title  derived  from 
Duckham  and  Meadows,  above  referred  to.  Some  time  thereafter,  how  soon 
is  not  shown,  Chenault  and  others  caused  this  lund  to  lie  surveyed  by  E.  P. 
Benton,  a  surveyor  formerly  of  Estill  county.  It  seems  that  Benton  was 
the  first  person  to  run  the  lioe  as  now  contended  for  by  appellant,  and  be 
marked  a  corner  at  figure  12  on  the  plat  above  as  the  end  of  that  line.  At 
that  time  Chenault  had  tenants  in  possession  of  their  boundary.  Blackwell, 
and  afterwards  his  widow  and  others,  but  all  living  on  the  west  of  the  line 
shown  in  the  plat  as  the  Flahaven  line,  and  of  course  on  the  west  of  the 
K.  9  E.  line.  The  evidence  is  not  absolutely  clear  as  to  the  extent  of  the 
claim  of  these  tenants,  but  it  was  suflScient  to  have  justified  the  conclusion 
that  they  intended  to  hold  possession  to  the  extent  of  the  boundaries  em- 
braced by  the  deeds  of  their  landlords,  and  as  contended  for  by  the  landlords. 
This  would  have  put  appellant's  vendor,  Chenault,  iind  others,  in  possession 
of  the  land  in  controversy  up  to  the  line  from  i  to  12  unless  appellee  Crab- 
tree  was  in  possession  of  the  conflicting  territory.  This  brings  us  to  a  con- 
■ideration  of  appellees'  title  and  possession. 

In  1869  David  Pryse  sold  to  appellee,  Simpson  Crabtree,  a  boundary  of  land 
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-within  the  Caroan  patent,  and  executed  a  bond  for  title.  Shortly  after- 
wards  appellee  Crabtree  rooved  npon  the  land  embraced  bj  this  bond  and 
set  an  iniproTement.  Bis  dwelling  Is  shown  on  the  plat.  He  cleared  some 
<)0  or  75  acres  directly  thereafter,  and  has  continued  to  enlar(<e  his  clearing 
until  it  now  embraoes  about  100  acres.  He  continued  to  hold  and  claim 
under  his  bond  for  title  until  in  18S8,  when  Pryse  executed  a  deed  for  the 
land*  This  deed  does  not  follow  the  lines  of  the  bond.  When  the  partial 
•came  to  make  the  deed  they  discovered  that  the  bond  called  for  a  quantUj 
of  land  greatly  in  excess  of  that  which  the  parties  had  intended,  and  so  the 
deed  was  made  for  a  boundary  Jess  than  that  called  for  in  the  bond,  but 
covering  all  the  land  in  controversy,  namely,  about  «S9S  acres,  and  enough 
land  beside  lying  north  of  the  line  in  dispute  to  make  605  acres.  The  asser* 
itlon  of  title  and  possession  by  Chenault  and  his  associates  was  within  fifteen 
years  after  Crabtree  became  seized  of  the  possession  under  his  title  bond, 
and.  therefore,  before  appellee's  title  could  have  been  perfected  by  possession 
alone. 

Appellee's  deprivation  of  title  through  David  Pryse  was  shown  thus :  First, 
The  patent  from  the  Commonwealth  of  Virginia  to  John  Carnan  for  £9,883 
acres.  Second.  A  deed  from  John  Carnan  to  Thomas  Flahaven,  dated  the 
l(>th  of  May,  1798,  conveying  17,888  acres,  or  "the  eastermost  part  of  the 
^,8d3  acre  tract. "  This  line  was  established  and  shown  by  the  testimony 
-of  witnesses  who  proved  its  existence  by  reputation  as  an  ancient  line, 
which  evidence  was  competent  for  that  purpose.  (Smith  v.  Prewitt.  d  Mar., 
167;  Smith  v.  Nowells.  2  Litt.,  160;  ^paith  v. 'shackelford,  9  Dana,  468; 
Beaty,  &c.  v.  Hudson,  &c..  9  Dana,  822.)  The  western  line  of  this  Fla- 
haven tract  by  the  conveyance  just  mentioned  is  the  line  shown  on 
the  plat  from  6  to  22,  the  deed  embracing  all  the  lands  shown  on  the 
plat  east  of  that  line.  Third.  Thomas  Flahaven,  on  .July  4,  1806,  mort- 
gaged this  land  to  Michael  Flsbell  and  A.  Gallatin,  of  Lexington,  to  se* 
-cure  770  Spanish  milled  dollars  loaned.  In  a  suit  in  the  Estill  Clronil 
Court  to  foreclose  this  mortgage  a  commissioner's  deed,  as  a  result  of  a 
decretal  sale  in  that  action,  was  made  on  the  2lBt  of  October,  1827,  by  Robert 
<;iark,  commissioner  of  the  Estill  Circuit  Court,  conveying  to  Michael 
Flsbell.  A  copy  of  that  record  was  introduced  in  support  of  the  deed.  In  a 
suit  in  the  Fayette  Circuit  Court,  pending  as  early  as  1838,  Thomas  Duok- 
bam  and  the  heirs  of  James  Haggin,  respectively,  litigated  with  Michael 
Flsbell  their  claim  to  redeem  each  a  moiety  uf  the  land  bought  by  Flsbell 
at  the  decretal  sale,  evidenced  by  the  deed  of  Clark,  commissioner,  above 
referred  to.  The  case  lingered  upon  the  docket  many  years,  numerous 
parties  having  been  interpleaded,  the  caase  having  come  to  this  court  two 
or  three  times.  While  tbe  case  was  pending  Mary  Gllman's  executor,  Peck, 
was  prosecuting  an  action  in  the  Montgomery  Circuit  Court  against  Michael 
Fishell's  executor,  in  which  the  complainant  was  seeking  relief  against 
Flsbell.  Haggin  and  Duckham,. with  reference  to  tbe  sale  just  above  men- 
tioned. By  tbe  decree  in  that  case  it  is  shown  that  Michael  Fishell  had 
assigned  to  Thomas  Duckham  and  James  Haggin  the  Flahaven  mortgage 
in  consideration  of  tl,100.  On  tbe  2oth  of  March,  1825,  FlBbell  made  a  con- 
tract with  Mary  Gilman  for  one-half  of  tbe  mortgage  debt  and  lan.i  em- 
liraced  in  the  mortgage,  and  transferred  one-half  of  his  interest  in  the  claim 
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he  held  od  Dnokham  and  HafcglD.  It  was  recited  that  Flshell  and  Mary 
Gllman,  having  filed  their  bill  in  the  Fayette  Circuit  Court  against  Haggln 
and  Duokham  to  rescind  the  contract  of  Fishell  with  them,  and  that  on  the- 
11th  of  February,  1881,  Haggin  and  Fishell  made  another  contract  in  wbiob 
they  recited  that  Mary  Oilman  had  become  the  owner  of  one-half  of  the- 
oon tract  between  Fishell  and  Haggin  and  Duckham,  and  that  in  the  sale  hy 
the  commissioner  of  the  Estill  Circuit  Court.  Fishell  had  purohafed  in 
reality  for  himself  and  Mrs.  Gllman.  Peck,  as  executor  of  Mary  Gilman, 
therefore,  sought  a  decree  against  Haggin 's  heirs  and  Buckham  for  one  half 
of  the  price  covenanted  to  be  paid  by  them  to  Fishell  by  the  contract  of 
1881.  The  court  decreed  to  Peck,  as  executor  of  Mary  Gilman.  that  he 
recover  of  Haggin 's  heirs  one-half  of  the  money  instead  of  the  land  bought- 
at  the  decretal  sale,  and  directed  that  execution  might  issue  accordingly. 
Duckham's  interest  was  also  sold  by  decree  of  the  court.  That  decree  against 
Haggin 's  heirs  was  affirmed  by  this  cou>t  at  the  winter  term,  1849.  (Hag- 
gin's  Heirs,  &o.  v.  Peck,  Kxecutor  of  Gilman,  10  B.  Mon.,  SIO. )  Upon  the 
decree  of  the  Montgomery  Cicruit  Court  in  favor  of  Peck,  executor  of  Mary 
Gilman,  against  Haggin 's  heirs,  just  referred  to,  two  executions  Lssued 
directed  to  the  sheriff  of  Owsley  county,  who  levied  upon  the  interest  of 
Haggin 's  heirs  in  the  land  above  named,  and  who  sold  this  land,  that  is, 
Haggin 's  heirs  interest  therein,  and  the  same  was  purchased  by  Mrs.  E.  B. 
Peck,  and  was  conveyed  to  her  by  the  deed  of  J.  Hacker,  sheriff  of  Owsley 
county,  on  the  38th  of  September,  1853.  The  records  of  the  suit  in  the 
Montgomery  Circuit  Court  are  lost.  It  is  proven  by  the  testimony  of  Majoi^ 
A.  T.  Wood,  an  attorney  of  the  bar  at  Mt.  Sterling,  that  the  courthouse- 
had  been  burnt  twice  within  his  recollection,  once  in  1862,  and  again  In 
1868.  He  v^ltnessed  both  the  burnings.  The  records  of  the  circuit  court 
clerk's  office,  excepting  a  few  record  books,  were  destroyed.  The  cironlt 
court  clerk  also  proved  the  absence  of  the  records  anterior  to  1863.  and  in  the 
absence  of  such  records,  under  the  cicrum stances,  the  law  will  presume  that 
the  decree  which  was  proven  by  the  clerk,  the  order  book  containing  it  not 
having  been  destroyed,  was  supported  by  proper  antecedent  proceedings. 

In  the  suit  above  referred  to  in  the  Fayette  Circuit  Court,  in  the  case  of 
Thomas  Duckham,  &c.  v.  Michael  Fishell,  &c.,  and  Gilman's  Ex'or  v. 
Haggin 's  Heirs,  and  Haggin 's  Heirs  v.  Duckham,  all  being  one  and  the  same 
oause,  on  October  11,  1862,  there  was  an  order  or  decree  for  the  partitioning^ 
of  the  lands  above  mentioned  and  in  controversy,  that  is,  the  land  derived 
by  Flahaven  from  Carnan,  and  mortgaged  by  Flahaven  to  Fishell,  and  pur- 
chased by  Fishell  at  the  commissioner's  sale.  The  commissioners  appointed 
were  Thomas  Hart,  E.  L.  Cockerill  and  Bowles  Harris.  These  oommls- 
Bioners  reported,  dividing  the  lands  into  moieties  between  Haggin *8  helrs- 
and  Daniel  Breck,  setting  apart  to  Samuel  Beatty  a  tract  supposed  origi- 
nally to  contain  818  acres,  and  some  other  conveyances  not  of  importance 
to  notice  here.  The  court  had  directed  a  partition  between  Haggin 's  heira 
and  Hon.  Daniel  Breck  of  the  remaining  land  embraced  by  the  Flahaven 
deed,  giving  to  each  one  moiety  by  metes  and  bounds.  It  was  the  lands  so- 
■et  apart  to  the  Haggin  heirs  that  was  sold  by  Sheriff  Hacker,  of  Owsley 
county,  under  the  execution  in  favor  of  Peck,  above  referred  to.  Prior  to 
the  partition  proceedings  just  mentioned  the  Montgomery  Circuit  Court,  lik 
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tbeaotloD  previoDSly  meDtioned  as  pending  therein,  bad  conveyed  to  Daniel 
Brack,  as  the  result  of  a  decretal  sale,  the  interest  of  Thomas  Dnckham  In 
the  FlabaTen  tract  of  17,828  acres,  bein^  the  interest  that  was  sold  by  Mary 
Gilman  to  Thomas  Dnckham.  We  understand  that  the  land  embraced  in 
tbe  partition  to  the  HaffKio  heirs  is  that  land  lying  between  the  Fiahaven 
line  and  the  McGuire  line,  shown  on  the  plat  herein.  The  land  set  apart  to 
Breck  lies  east  of  the  McGuire  line.  With  it  we  do  not  feel  called  upon  to 
further  concern  ourselves  in  this  litigation,  as  it  does  not  appear  to  cover 
any  of  the  land  in  dispute.  Mrs.  Peck  conveyed  the  land  embraced  by  the 
deed  from  the  sheriff  to  her  by  deed  dated  December  17,  1862,  in  which  she 
conveys  the  land  to  James  M.  Barclay,  trustee  for  the  heirs  of  the  late  James 
Haggin,  with  power  to  sell  and  convey  it.  On  the  17th  of  October,  1868, 
Barclay,  trustee,  conveyed  this  land  to  Samuel  Beatty,  Price  Pryse  and 
John  Jones.  John  Jones  conveyed  his  int-erest  on  the  2d  of  October,  1869,  to 
Thomas  D.  Ballard,  who  conveyed  it  on  tbe  18th  of  December,  1869,  to  E.  M. 
Pryse.  R.  H.  Crittenden,  United  States  Marshal  for  the  district  of  Ken- 
tucky, conveyed  to  David  Pryse  the  interest  of  E.  M.  Pryse  by  deed,  dated 
tbe  Slst  of  December,  1879,  the  interest  of  E.  M.  Pryse,  having  been  sold  at  a 
marshal's  sale,  under  an  execution  of  Tolle,  Helton  &  Co.  against  B.  M. 
Piyee  and  others,  issued  upon  a  common  law  judgment  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kentucky,  profert  of  copy  of  the  rec- 
ord being  made.  Samuel  Beatty  conveyed  his  interest  in  this  land  to  David 
Pryse  by  deed  of  tbe  20th  of  May,  1876.  Price  Pryse,  by  will  probated  Jan- 
uary, 1865.  devised  bis  interest  in  this  land  to  David  Pryse.  Thus  appears 
a  perfect  chain  of  title  from  the  Commonwealth  of  Virginia  to  the  appellee, 
Simpson  Crabtree,  for  the  land  in  controversy.  It  follows  that  tbe  possession 
of  appellee  Crabtree,  being  coupled  with  that  of  the  superiority  of  the  title, 
was  not  disseized  by  tbe  adverse  claim  of  appellant  holding  under  the  Che- 
nault  title.  Chenault's  tenants  not  living  within,  or  having  any  enolosure 
within,  the  lap  in  dispute.    (McLawrin  v.  Simons,  11  B.  Mon.,  98.) 

The  circuit  court  refused  to  allow  appellant's  deed  to  go  to  the  jury  as  evi- 
dence of  title,  restricting  their  use  to  showing  extent  of  claims  and  posses- 
sion. This  is  objected  to  by  appellant  and  alleged  as  an  error.  We  are  of 
opinion  that  this  ruling  was  right.  If  appellant  had  connected  with  the 
Commonwealth  or  the  origin  of  title  to  the  land,  it  would  have  been  proper 
to  have  submitted  the  mesne  and  all  its  conveyances  as  evidence  of  its  title,' 
but  without  such  connection  it  must  depend  for  title  not  upon  the  virtue  of 
tbe  conveyances,  but  upon  its  and  its  vendors'  possession  thereunder.  (Orr 
V.  Foote,  10  B.  Mon.,  893.) 

In  addition  to  the  303  acres  claimed  by  appellee  Crabtree  there  was  also  in 
question  the  tract  embraced  in  the  triangle  formed  by  the  figures  9,  10  and 
11,  and  being  27  acres,  from  which  some  of  the  timber  in  controversy  had 
been  out  by  appellee  Sullivan.  It  is  earnestly  insisted  for  appellant  that 
it  was  at  least  entitled  to  recover  for  this  timber,  as  appellees  had  shown  no 
title  nor  claim  thereto.  It  is  sufficient  response  to  this  to  say  that,  in  view 
of  the  conclusion  to  which  we  have  arrived  concerning  appellant's  title,  it 
did  not  own  the  27  acres,  and  was  not  in  possession  of  it,  for  whatever 
may  be  the  state  of  its  title  with  respect  to  the  lands  embraced  by  the  lines 
of  the  Meadows*  deed,  as  indicated  by  this  opinion,  we  find  from  the  record 
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that  those  claiming  under  the  FlahaTen  coDveyanoe  and  under  Haggln*s 
heirs  have  had  tenants  In  possession  of  some  parts  of  that  boundary  for  such 
a  length  of  time  as  ^ill  have  prevented  the  possession  of  appellant's  tenants 
since  the  Ghenault  deed  from  including  the  27  aores. 

The  possession  of  any  part  of  the  tract  under  the  better  title  extends  to  the 
whole  boundary  and  claim  therein,  except  to  such  part  as  may  be  in  the 
adverse,  actual  possession  of  another.  This  adverse,  actual  possession  will 
not  be  construed  to  attach  to  the  claim  of  tenancy  under  the  Junior  holding, 
where  it  is  not  enclosed,  and  where  the  entry  under  the  junior  grant  is  not 
within  the  conflict.  (Layson  v.  Galloway,  4  Bibb,  100;  Lee  v.  McDanlel,  I 
Mar.,  884;  Shrleve  v.  Summers,  1  Dana,  239;  McGowan  v.  Crooks,  6  Dana, 
69:  Gregory  v.  Ford,  6  B.  Mon.,  478;  Jones  v.  McCauley,  2  Duv.,  14.) 

The  answer  of  appellees  in   this  case,  as  has  been   stated,  justified  their 
cutting  of  the  timber,  and  the  building  and  operating   of  the  tramway  by 
virtue  of  the  title  of  appellee  Crabtree  derived  from  David  Pryse  by  the  deed 
of  1888.    Appellees  did  not  In  their  answer  deny  the  title  of  plaintiff  to  any 
part  of  the  boundary  described  in  appellant's  petition,  except  that  embraced 
in  the  deed  from   Pryse  to  Crabtree.    At  the  close  of  appellant's  evidence 
appellees  tendered  and  offered  to  file  an  amended  answer,  in  which   they 
deny  that  plaintiff  was  the  owner  of  any  of  the  land  described  In  its  petition. 
So  far  as  this  case  is  now  concerned  the  issue  tendered  by  this  amendment 
affects  only  the  27  acres  above  referred  to,  as  that  is  the  only  land  claimed 
by  the  plaintiff  outside  of  Crabtree's  deed,  from   which  it  is  charged   that 
appellees  have  cut  any  part  of   the  timber  sued  fur.    The  court,  over  the 
objection  of  appellant,  permitted  this  amendment  to  be  filed.    Whereupon 
appellant  filed  the  affidavit  of  one  of  its  officers,  setting  forth  its  surprise  at 
the  change  of  the  issue  thus  presented,  and  its  unpreparedness  to  meet  the 
new  form  of  the  Issue,  and  moved  the  court  to  set  aside  the  swearing  of  the 
jury  and   continue  the  cause.      The  motion  was  overruled,  and  the  trial 
proceeded.    The  affidavit  of  nppellant's  agent,  McConnell,  filed  to  prooure 
a  continuance  on  the  ground  of  surprise,  relied   upon  these  facts:  That  in 
view  of  the  state  of  pleading  at  the  commencement  of  the  trial  appellant 
did  not  feel  called  upon  to  prove  any  more  of  its  title  than  was  necessary  to 
cover  th^land  embraced  by  the  deed  from  Pryse  to  Crabtree,  the  title  to  the 
remainder  being  admitted  by  a  failure  to  deny,  therefore,  it  had  not  prepared 
*it8elf  with  evidence  of  its  title  in   certain   particulars  as  to  its  "outside 
boundary."    We  will  notice  these  particulars.    It  was  asserted  that  plaintiff 
company  could  have  procured  the'  original  deed  from   Jesse  Daniel  to  S.  D. 
Martin;  also  copy  of  the  will  and   probate  thereof  of  the   late  Judge  John 
M.  Elliott;  also  that  he  could  prove  that  the  only  heirs  of  Edward  Williams 
were  William    Williams,    John  Williams  and   Jennie  A.  Bell;  also  that  it 
could  procure  the  original  title  bond  executed   by  Dr.  Samuel  D.  Martin  to 
Edward  Williams  for  an   interest  in  the  land  in  dispute.    The  materiality 
of  the  foregoing  facts  can   be  apparent  only  upon  an   understanding  of  the 
mesne  conveyances  constituting  appellant's  chain  of  title.    In  view  of  the 
fact  that  appellant  fails  to  connect  with  the  Commonwealth,  we  have  not 
deemed  it  necessary  to  trace   its  derivation   of  title  further  than  has  been 
done.    These  mesne  conveyances  are  important  only  for  the  purpose  and  to 
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tbe  exteot.  In  the  state  of  ease  preseDted  here,  of  showlDK  the  traDsfer  and 
ooDtioulty  of  the  possessory  title  allowed  to  go  to  the  jury. 

To  more  readily  understand   the  rulings  hereon,  we  will   say  that  appel-. 
lant's  chain  of  title  presented  begins  with  the  deed  from  Shumway  to  Duck- 
bam,  above  referred  to;  then  deed  from  Duckham  to  Drake;  power  of  attor- 
ney from  Drake  to  Dnckhara;  deed  from   Drake  by  Attorney   Duokham  to 
Jacob  Meadows,  all  discussed   aboTe.     Meadows  conveyed  a  portion  of  the 
same  land  to  Daniel  Smothers:  Daniel  Smothers  conveyed  to  Jesse  Daniel 
two-thirds  of  his  title,  and  one-third  to  Martin  Haggard  and  Silas  Evans. 
Jesse  Daniel  conveyed  his  two-third  interest  to  Samuel  D.   Martin.    Silas 
SvBDd  conveyed  one-half  of  his  interest  to  John  Sidney  Evans  and  Samuel  F. 
Taylor.    The  deed  recites  that.he  had  previously  conveyed  the  other  half  to 
Boger  W.  Hanson.    John  Sidney  Evans'  will  devised  his  inteiest  in  this  land 
for  life  to  his  widow,  the  remainder  to  his  nephew,  Oliver  P.  Evans,  with 
power  in  the  wife  to  sell  for  her  support.    Then  follows  a  deed  from  one  John 
S.  Evans  to  Robert  Riddle,  John  M.  Elliott  and   Joseph  Blaokwell  for  his 
one-third  interest  In  the  land  "devised  him  by  John   S.  Evans,   deceased." 
The  consideration  named  was  a  payment  made  to  ''the  grantor's  father,  O. 
C.  Evans."    There  is  no  proof  offered  as  to  the  relationship  of  this  John  S. 
Evans  to  Oliver  P.  Evans,  to  whom  was  devised   an  interest  in   this  prop- 
erty by  John  Sidney  Evans.     From   the  recitals  in    the  deed   it   might  be 
inferred  that  the  grantor  was  a  son  of  Oliver  P.  EvanR,  the  initials  O.  C, 
being  a  mistake   in  the  copy.    One  Sid   B.  Baxter  conveys   his  one  third 
interest  in  the  land  derived  from  John  S.  Evans,   deceased.    How   he  oame 
by  the  interest  is  not  shown.     It  was  the  purpose  of  appellant,  as  shown  by 
tbe  affidavit  for  a  continuance,  to  supply  the  following  defects,  real  or  sup- 
posed, in  appellant's  chain  of  title  existing  as  the  matter  stood  before  the 
Jury  at  the  close  of  plaintiff's  testimony  :  First.  Tbe  deed  from  Jesse  Daniel 
to  S.  D.  Martin.    That  had  already  been  introduced,  and  doubtless  had  been 
overlooked  in  the  preparation  of  the  affidavit.    Second.  The  will  of  Judge 
John  M.  Elliott  devising  his  interest  in  this  properly  to  his  widow,  Suoan  J. 
Elliott,  Mrs.  Elliott  having  conveyed  by  deed  to  appellant's  immediate  gran- 
tor.   She  could  have  conveyed  only  what  John  M.  Elliott  had  obtained  un- 
der the  deed  from  John  S.  Evans.    Third.  To  show  tbe  relationship  of  the 
Williams  heirs  to  Edward  Williams.    Fourth.  To  produce  the  original  title 
bond  from  Samuel  D.  Martin  to  Edward  Williams.     It  will  be  remembered 
that  Samuel  D.  Martin  had  obtained  by  a  deed  from  Jense  Daniel  two-thirds 
of  the  Daniel  Smothers  title,  and  appellant  claims  that  Samuel  D.   Martin 
had.  by  bond,  sold  and  agreed  to  convey  this  two-third  interest  to  Edward 
Williams  about  1855.    It  is  not  claimed  that  the  def  d  was  ever  made  in  sat- 
isfaction of  this  bond.    William  Williams,   John   Williams  and  Jennie  A. 
Bell,  formerly  Jennie  A.  Williams,  claiming  to  be  the  sole  heirs  at  law  of 
Edward  Williams,  deceased,  conveyed  their  interest  In  this  land   In  1881  to 
€.  D.  Chenault  and  associates.    It  was  for  an  opportunity  to  prove  the  heir- 
ship of  these  grantors  the  postponement  was  In  part  asked  for.     If  it  should 
be  admitted  that  all  of  tbe  matter  which  appellant  expected,  and  asserted  by 
the  afSdavit,  that  it  could  obtain  in  perfection  of  its  chain  of  title  had  been  , 
presented  to  the  jury,  we  are  of  opinion   that   it   could   not   properly   have 
«hanged  the  result  of  the  trial,  for  at  the   utmost  it  would   have   tended 
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merely  to  oomplete  appellant's  cbain  of  title  derivable  from  the  Jacob  Mead- 
ows deed,  and  as  we  bave  found  tbat  tbe  Jaoob  Meadows  deed  did  not  con- 
vey tbe  land  in  contest,  and  as  none  of  these  conveyances  purport,  or  are 
allegod.  to  embrace  more  land  than  did  tbe  Jaoob  Meadows  deed,  we  con- 
clude that  the  court  did  not  err  in  refusing  to  set  aside  the  swearing  of  the 
Jury  and  continuing  the  case.  And  in  view  of  the  further  fact  that  appel- 
lant did  not  show  itself  to  own  the  remainder  of  the  land  from  which  tbe 
timber  in  dispute  was  cut,  to  wit,  the  37  acres,  and  of  the  fact  that  appellees 
have  shown  affirmatively  that  appellant  did  not  own  it.  and  was  not  Id 
possession  of  it,  tbe  court  did  not  abuse  a  sound  discretion  in  permitting 
tbe  amended  answer  to  be  filed  at  the  time  it  was  done.  At  least  no  sub- 
stantial right  of  appellant  has  been  prejudiced  by  tbe  practice. questioned. 

Further  complaint  is  made  by  appellant  that  the  court  directed  a  trial  by 
jury  instead  of  trying  the  case  in  equity.  The  only  matter  presented  in 
issue  by  the  pleadings  tbat  was  cognizable  in  equity  under  any  circum- 
stance was  as  to  the  mistake  in  one  of  the  lines  of  the  deed  from  Pryse  to 
appellee  Grabtree.  The  deed,  as  it  appeared,  covered  the  27  acres  above 
referred  to.  An  issue  was  made  as  to  whether  this  had  not  been  changed 
by  fraud  or  mistake.  Before  referring  tbe  caFe  to  the  jury  the  court  from 
the  evidence  found,  and  we  think  correctly  found,  tbat  there  had  been  an 
unwarranted  change  in  one  of  the  lines  of  the  deed,  and  corrected  same  so 
as  to  exclude  the  37  acres  from  the  deed.  Thereafter  the  cause  was  properly 
a  common  law  action,  and  should  have  been  tried  by  a  jury  upon  the  de- 
mand of  either  party.  Another  contention  made  by  appellant  is  that  It 
and  appellees  both  claim  title  through  one  common  grantor,  to  wit, 
Thomas  Duckbam,  and  tbat,  therefore,  it  was  not  incumbent  upon  appel- 
lant to  trace  its  title  further  than  to  the  said  Duckbam.  We  coupede  that 
this  is  a  general  rule.  We  are  of  opinion,  however,  that  it  can  not  be  ap- 
plied in  this  case  for  the  following  reasons:  If  Duckbam  owned  any  title 
to  tbe  land  when  be  conveyed  to  Drake  be  parted  with  it  in  May,  1819. 
Afterwards  be  purchased  another  title,  subject  to  the  lien  of  its  vendor  for 
tbe  purchase  money,  and  that  occurrence  was  this :  Flabaven  had  mort-gaged 
tbe  land,  as  has  been  stated,  to  Fishell  and  Gallatin.  Fishell  foreclosed  tbe 
mortgage  in  Estill  and  bought  in  tbe  land.  It  was  shown  in  the  suit  Id 
Fayette  tbat  in  fact  Mary  Oilman  was  the  joint  owner  with  Fishell  in  that 
enterprise,  and  that  Fishell  had  in  reality  bought  for  their  joint  account,, 
and  that  she  was  entitled  to  a  half  of  the  land  so  bought.  Fishell  sold  his 
interest  to  Haggin  and  Mary  Oilman  sold  her  moiety  to  Duckbam,  for 
which  Duckbam  agreed  to  pay  a  certain  sum.  ''to  be  paid  in  stone  coal,  and 
in  cedar,  yellow  pine,  obestsnt  and  walnut  shingles.'*  Duckbam  failed  to 
pay,  and  in  the  suit  in  Montgomery  county  by  Mary  Oilman's  executor^ 
Peck,  Duckbam  was  made  a  party,  and  the  purchase-money  lien  of  Mrs. 
Oilman  was  enforced.  At  that  decretal  sale  Judge  Breck  became  the  pur- 
chaser. Breck,  therefore,  derived  title  not  through  Duckbam,  properly 
speaking,  but  through  Mrs.  Oilman,  or  Duckbam  never  had  tbe  title.  He 
merely  had  a  bond  for  a  title,  the  condition  of  which  he  had  failed  to  com- 
ply with.  It  can  not  be  truly  said,  therefore,  that  appellant  and  appellees 
claim  from  the  same  common  source,  to  wit,  Duckbam's  title.  Tbe  doctrine 
tbat  a  warrantor  afrur  acquiring   title  will  be  held   by  estoppel   to  have 
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aoqnind  It  for  bis  first  veodee,  can  have  no  place  in  this  case,  beoanse  tbe' 
warraiitor*8  title  (Daokbam's),  in  tbis  instance,  acquired  by  tbe  contract 
witb  Mrs.  Gllman,  was  bnt  an  equitable  one,  snbjeot  to  be  defeated  by  tbe 
superior  equity  of  bis  vendor's  lien  fur  purcbase  money;  and  as  it  was  in 
fact  extlngalsbed  by  tbe  enforcement  of  tbat  lien,  Duckbam's  warrantee 
oould  take  notbing  by  tbe  latter  transaction. 

Numerous  objections  are  made  to  tbe  admission  of  evidence  at  tbe  trial. 
None  of  them  are  serious  enougb,  bowever,  to  note  furtber  tban  to  say  tbat. 
in  our  opinion,  tbe  circuit  court  ruled  correctly  thereon.  We  will  notice  tbe 
following  particularly:  Tbe  deed  from  James  M.  Barclay,  trustee,  to  Beatty, 
Pryse  and  Jones  was  signed  ''James  M.  Barclay."  The  certificate  of 
aoknowledgment  is: 

"State  of  Kentucky,         ) 
"Fayette  County.      S  ^^' 

"I,  Sanders  D.  Bruce,  clerk  of  tbe  county  court  of  aforesaid,  do  certify 
tbat  tbis  deed  from  James  M.  Barclay  to  Samuel  Beatty  and  others  was  thia 
day  produced  to  me  in  my  oflSoe  by  the  said  John  L.  Barclay,  to  be  his  aot 
and  deed,  and  ordered  to  be  certified,  which  is  hereby  done.  Given  under 
my  band  tbis  7tb  day  of  October,  1868. 

(Signed)    "SANDERS  D.  BRUCE.  C*  F.  C.  C, 

"By  HAUFLET  RICHRADSON,  D.  C.  C.  F.  C.  C." 

All  language  in  legal  documents  must  be  given  some  meaning  in  law 
where  it  is  possslble  to  do  so.  The  act  of  tbis  ofBcer  would  be  meaningless, 
as  would  all  of  his  words  employed  in  tbis  certificate,  unless  we  should  be 
able  to  gather  from  it  the  following  facts :  It  was  tbe  purpose  of  the  clerk 
to  certify  the  deed  so  as  to  entitle  it  to  record.  When  he  said  that  it  bad 
been  acknowledged  by  tbe  said  Barclay,*  we  must  bold  that  be  referred  to- 
tbe  person  who  bad  actually  signed  tbe  deed  and  whose  name  appeared 
tbereto,  and  tbat  tbe  words  "John  L.*'  are  but  a  mistake  in  tbe  transcript. 
Tbe  phrase  tbat  this  deed  "was  tbis  day  produced  to  me  in  my  office  by  the 
said  John  L.  Barclay,  to  be  bis  act  and  deed,  and  ordered  to  be  certified. '*^ 
oeoessarily  implies  tbat  tbe  said  Barclay  acknowledged  tbe  instrument  to  be 
his  aot  and  deed.  Tbis  is  tbe  only  way  in  which  any  effect  could  be  given 
to  tbis  instrument. 

lo  tbe  deed  from  Samuel  Beatty  and  Patience  Beatty,  his  wife,  to  E.  M. 
Pryse,  substantially  the  same  objection  is  made  as  to  tbe  form  of  tbe  certifi- 
cate, and  the  comments  above  apply. 

Tbe  will  of  Price  Pryse  bears  date  July  28,  1864.  Tbe  clerk  of  the  county 
court  of  Owsley  county,  which  the  testator  states  in  bis  will  was  the  county 
of  bis  residence,  certifies  that  tbe  copy  of  the  will  is  a  true  copy,  as  ia 
"certified  of  record  which  appears  from  the  records  of  this  office. "  Tbe 
certificate  is  as  follows : 

"State  of  Kentucky.         ) 
"County  of  Owsley,    i  "^^• 

"I,  E.  Winn,  clerk  of  the  county  court  of  tbe  county  aforesaid,  do  certify 
tbat  tbe  foregoing  writing,  tbe  last  will  and  testament  of  Price  Pryse^ 
deceased,  was  produced  and  handwriting  proven  by  A.  B.   McGuire  and  J. 
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.  B.  Phillips  at  the  October  term  of  the  Owsley  County  Court  for  probate, 
•after  lying  over  one  month  for  exceptions,  it  was  ordered  of  reoord,  where- 
tipon  said  will  and  this  certificate  are  admitted  to  record  in  my  ofiSoe." 

The  objections  to  this  form  of  certificate  are  that  it  does  not  sLow  in 
whose  handwriting  the  instrument  was,  and  that  there  must  have  been  a 
Judgment  of  the  county  court  of  Owsley  county  admitting  the  paper  to 
probate..  We  construe  the  form  above,  which  is  called  a  certificate,  to  be  a 
-copy  of  the  judgment  of  the  county  court  ordering  the  will  to  probate. 
There  are  no  attesting  witnesses  to  the  instrument,  and  from  the  language 
used  in  the  judgment  we  must  conclude  that  the  court  found  that  It  was 
wholly  in  the  bandwriitng  of  the  testator,  and  while  this  fact  was  neoessary 
to  have  been  proven  in  order  to  admit  the  document  to  probate  as  the  will 
of  Price  Pryse,  we  must  conclude  that  it  was  proven,  because  of  the  fact 
that  it  was  admitted  as  his  will,  and  ordered  to  record  as  such.  It  is  the 
solemn  judgment  of  a  court  of  competent  jurisdiction  and  can  not  be  collat- 
erally attacked.  (Reed  v.  Reed,  91  Ky.,  367;  Mitchell  v.  Holder,  8  Bush. 
862;  Moore  v.  Tanner,  6  Mon.,  42;  Abbott  v.  Traylor,  11  Bush,  835;  Miller 
V.  Swan,  91  Ey.,  36.) 

The  instructions  of  the  court  fairly  presented  the  law  to  the  jury.  We 
perceive  no  error  in  the  trial  in  the  circuit  court  prejudicial  to  the  substan- 
tial rights  of  appellant. 

The  judgment  is  aflSrmed'. 


BOYD'S  ADM'R,  &c.  v.  FARMERS  NATIONAL  BANK  OF  CYN- 

THIANA. 

(Filed  October  16.  1903— Not  to  be  reported.) 

Bills  and  notes— Evidence— Variance— In  an  action  by  appellee  to  recover 
the  amount  of  a  note  of  appellants,  it  was  pleaded  as  a  defease  that  they  had 
deposited  with  appellee  as  collateral  notes  on  which  It  had  collected  more 
than  enough  to  satisfy  the  note  sued  on.  Appellants  having  proven  that 
it  had  deposited  notes  with  the  bank  belonging  to  a  railroad  company  the 
court  properly  gave  a  peremptory  instruction  to  find  for  the  plaintiff,  as 
there  was  a  material  variance  between  the  pleadings  and  proof. 

Thomas  R.  Phister  and  E.  L.  Worthlngton  for  appellants. 

M.  C.  Swinford,  C.  Burgees  Taylor,  L.  W.  Robertson^  Lafferty  &  King 
and  Daniel  Durbin  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Renr. 

James  N.  Boyd,  J.  Mattox,  W.  H.  Thomas,  William  Kirby  and  William 
MoNutt  borrowed  from  appellee  bank  the  sum  of  $2,000,  and  executed  their 
joint  and  several  note  for  it.  In  this  suit  upon  the  note  the  defendants 
pleaded  that  when  they  executed  the  note  sued  on,  in  order  to  secure  Its 
payment,  "they  pledged  and  deposited  with  plaintifT  certain  notes,  bonds 
and  securities  owned  by  them  and  of  the  value  of  more  than  $6,000.'*  It  is 
charged  that  appellee  had  collected  enough  of  these  securities  so  pledged  to 
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repftj  to  It  the  |S,000  note,  and  about  $9,000  additional.  Appellee  denied 
the  pledging  of  the  notea,  bonds  or  Monritles  mentioned,  and  denied  that 
aoy  of  them  had  been  paid  to  it;  and  denied  that  the  note  had  been  paid. 
Upon  this  issne  the  parties  ^ent  to  trial  before  a  Jury.  The  court  directed 
peremptorily  a  finding  for  the  plaintiff  at  the  close  of  the  defendant's  eyi- 
dence.  the  bnrden  of  proof  in  the  case  being  upon  the  defendants.  Defend - 
aots  offered  to  pro^e  that  thpy  had  borroTved  this  money  on  behaif  of  » 
oorporation  of  which  they  were  members,  or  promoters,  known  as  the  Dover, 
Kentucky  &  South  Atlantic  Railroad  Co. :  that  varlons  subscriptions  had 
been  made  as  gifts  to  the  railway  company,  varying  in  amounts  from  $26  to- 
$30:  that  these  notes  had  been  left  with  appellee  bank;  that  they  were  pay- 
able to  appellant,  W.  H.  Thomas,  as  treasurer  of  the  corporation;  that  they 
belonged  .to  the  Dover,  Kentucky  &  South  Atlantic  Railroad  Co.;  that  it 
was  these  notes  that  were  left  and  pledged  with  the  bank  as  collateral  upon 
the  note  sued  on;  that  J.  Mattoz  had  been  permitted  by  the  bank  to  with- 
draw many  of  these  notes,  aggregating  at  least  $8,000,  and  that  he,  Mattoz, 
bad  collected  at  least  that  sum  thereon.  The  court  rejected  all  of  this  evi- 
dence. This  ruling  was  upon  the  ground  that  there  was  such  a  variauca 
between  the  proof  offered  and  the  pleading  of  the  defendants  as  to  amount 
to  a  failure  of  proof.  In  other  words,  that  as  appellants  had  pleaded  that 
tbey  had  pledged  as  collateral  certain  notes  owned  by  them,  this  plea  could 
not  be  satisfied  by  proving  that  they  bad  pledged  certain  notes  owned  by  the- 
Dover,  Kentucky  &  South  Atlantic  Railroad  Go.  ^e  are  of  opinion  that 
the  position  of  the  lower  court  was  well  taken.  (Dodd  v.  King,  1  Met.,  480; 
Newton  v.  Field.  08  Ky.,  186;  Gray  v.  Garrison.  2  Ky.  Law  Rep.,  218;  Ban- 
Di8tor  V.  Wheatherford,  7  B.  Men.,  371;  Howard  v.  Childs.  8  B.  Mon.,  877.). 
Judgment  aflSrmed,  with  damages. 


PHILPOT  V.  COMMONWEALTH. 
(Filed  October  16,  1802— Not  to  be  reported.) 

1.  Criminal  law— New  trial— Appellant  was  convicted  for  manslaughter, 
oommitted  by  killing  a  deputy  sheriff  in  Clay  county,  and  prosecutes  thia 
appeal.  As  no  motion  for  a  new  trial  was  made  there  is  nothing  to  be  con- 
sidered on  appeal  but  the  sufficiency  of  the  indictment. 

8.  Continuance— Ou  the  day  the  case  was  set  for  trial  appellant  announced 
ready,  although  two  witnesses  for  him  did  not  answer.  The  case  was  not 
tried  on  that  day,  but  was  called  for  trial  two  days  later,  when  appellant 
moved  for  a  continuance  on  account  of  the  absence  of  these  two  witnesses 
ftod  one  other.  Held— That  the  court  did  not  abuse  a  sound  discretion  in 
ovenuling  the  motion  for  a  new  trial. 

8.  Instructions— It  was  not  error  prejudicial  to  appellant  in  failing  to  give 
an  instruction  that  the  deceased  was  an  ofBcer.    The  judgment  is  aflSrmed. 

S.  H.  Kasb  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 
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OplDioo  of  the  court  by  Judge  White.    • 

Appellant  was  Indloted  by  the  fcrand  Jury  of  Clay  couDty,  obargffd  with 
the  murder  of  Felix  Davidson,  and  upon  change  of  venne  was  tried  in 
Laurel  county  and  convicted  of  manslaughter,  and  his  punishment  fixed  at 
fourteen  years*  confinement  in  the  penitentiary,  and  he  appeals. 

The  record  fails  to  show  that  there  was  a  motion  f^r  a  new  trial,  and  in 
the  absence  of  such  motion  there  is  nothing  before  us  save  the  suificleiioy  of 
the  indictment.  The  indictment  clearly  charges  the  crime  of  murder.  Al- 
though tbe  record  discloses  no  motion  for  new  trial,  we  have  carefully  ex- 
amined the  record  as  though  a  motion  had  been  made,  on  the  idea  that 
possibly  tbe  clerk  in  making  the  transcript  had  aooidently  failed  to  copy  it. 
The  only  rulings  of  the  court  on  the  trial  to  which  exception  was  taken,  as 
shown  by  tbe  bill  of  exceptions,  are  to  the  order  overruling  the  motion  for 
continuance,  and  in  giving  the  instructions  to  the  Jury. 

It  appears  that  on  the  third  day  of  tbe  term  appellant  announced  ready  for 
trial,  though  two  of  his  witnesses  failed  to  answer.  No  compulsory  process 
was  asked  for  them.  The  case  was  not  tried  that  day,  but  was  again  called 
on  the  fifth  day  of  the  term,  when  appellant  moved  for  a  continuance  on  ac- 
count of  tbe  absence  of  these  two  witnesses,  and  of  another.  The  court 
overruled  the  motion  because  of  lack  of  diligence  to  obtain  tbe  witnesses. 
In  this  there  appears  no  error.  If  appellant  concluded  that  he  could  not 
safely  try  without  these  two  absent  witnesses  he  should  promptly  have  asked 
forthwith  attachments  for  them,  as  they  had  been  recognized  to  appear,  and 
had  failed  to  appear,  when  the  case  was  first  called  and  be  had  announced 
ready. 

There  appears  no  objection  or  exception  to  the  admission  of  testimony, 
and,  in  our  opinion,  the  instructions  given  fairly  and  clearly  present  tbe 
law  of  tbe  case  to  tbe  jury.  Instruction  No.  1  correctly  states  tbe  law  as  to 
murder  and  voluntary  manslaughter.  No.  2  correctly  states  the  law  of  self- 
defense,  and  No.  8  is  the  usual  instruction  as  to  reasonable  doubt,  l)oth  as 
to  guilt  and  as  to  which  degree  a  conviction  might  be  had.  These  iostruc- 
tions  cover  tbe  whole  law  of  the  case.  There  was  no  error  in  not  giving  an 
instruction  as  to  deceased  being  an  ofQcer.  While  it  is  shown  deceased  was 
an  ofilcer,  there  is  no  proof  that  at  tbe  time  of  the  shooting  he  was  acting 
in  any  oflSoial  capacity.  However,  appellant  can  not  complain  of  the  failure 
to  give  suob  an  Instruction  because  such  failure  could  not  have  been  prejo- 
dloial  to  him.  If  deceased  had  been  acting  officially  his  rights  would  have 
been  greater  and  appellant's  duty  to  submit  greater  than  without  such 
official  action.  So  that  if  there  was  a  motion  for  new  trial  presenting  these 
rulings  of  the  trial  court  for  review,  we  would  not- he  authorized  to  reverse 
the  case. 

The  evidence  fully  warranted  the  jury  In  finding  the  verdict  of  guilt,  and, 
as  we  perceive  no  error,  the  judgment  is  affirmed. 
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ADAMS  V.  TODD.  &o. 

(Filed  October  16,  1903— Not  to  be  reported.) 

AsslffDment  of  judgment— This  appeal  Involves  the  question  as  to  whether 
appellant  obtained  an  assignment  of  a  judgment  from  W.  Held— That  the 
proof  does  not  show  that  appellant  bad  an  assignment  of  the  judgment 
authorized  by  tbe  owner,  or  that  he  gave  any  consideration  for  same. 

Grant  E.  Lilly  for  appellant. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Rear. 

Madison  Todd  recovered  a  judgment  in  tbe  Estill  Circuit  Court  against 
appellee,  C.  H.  Todd,  for  sums  aggregating  about  1700  and  interest.  The 
jodgment  was  also  a  decree  for  the  sale  of  certain  land  in  lien  to  secure  the 
judgment  debts. 

Lucy  Warford,  desiring  to  purchase  the  land  against  which  the  above- 
Dauaed  judgment  was  rendered,  opened  negotiations  with  Madison  Todd, 
through  appellant,  Thomas  W.  Adams.  The  result  was  an  assignment  to  her 
of  the  judgment  debts.  At  the  commissioner's  sale  thereunder  the  land 
brought  only  $400,  Lucy  Warford  being  the  purchaser.  Some  time  later  she 
sold  and  conveyed  tbe  land  to  David  Oglesby.  Later  Thomas  W.  Adams 
secured  a  transfer  from  Madison  Todd  of  the  unsatisfied  part  of  the  judg- 
ment mentioned  (the  cause  being  continued  on  the  docket  in  the  name  of 
Madison  Todd  as  plaintiff),  and  caused  an  execution  to  issue  upon  it  to  be 
levied  on  a  lot  in  Richmond  belonging  to  appellee,  and  which  he  had  pur- 
chased long  after  the  rendition  of  the  judgment  mentioned.  Oglesby  claims 
to  have  an  assignment  of  the  judgment  from  Lucy  Warford.  This  litigation 
involves  the  determination  of  the  ownership  of  that  judgment. 

Tbe  circuit  court  dismissed  appellant's  suit,  brought  to  enforce  a  Hen 
obtained  by  certain  proceedings  under  the  judgment,  thereby  denying  his 
ownership  of  it.  From  the  proof  we  do  not  believe  that  appellant  paid 
anything  for  the  transfer  made  to  him.  Madison  Todd  did  not  profess  to 
give  it  to  him.  The  consideration  for  the  transfer  was  the  direction,  Adams 
claims,  of  Mrs.  Warford,  based  upon  a  valuable  consideration.  We  can  not 
find  that  either  tbe  direction  was  given  or  the  consideration  passed.  On  the 
other  hand,  the  evidence  is  equally  persuasive  that  Oglesby  did  not  buy  the 
judsment,  and  that  the  assignment,  as  procured  by  him  of  Mrs.  Warford, 
was  under  either  a  misrepresentation  by  him  or  a  misapprehension  by  her 
as  to  the  nature  of  the  paper  she  was  signing.  We  are  of  opinion  that  the 
circuit  court  properly  dismissed  appellant's  petition. 

Tbe  judgment  is  afiSrmed. 
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DILLEHAY  V.  HICKKY.  BY.  &o. 

(Filed  October  17,  1909— Not  to  be  reported.) 

Bite  of  vicious  dofac— ExcessiTe  verdiot—PDnitive  damages— Tbis  court  will 
Dot  reverse  tbe  vevdiot  of  a  jury  for  t500  damages  for  personal  injuries  in- 
flicted by  tbe  bite  of  a  dog  on  the  ground  of  ezcessive  damages,  and  beoause 
the  court  submitted  to  tbe  jury  the  question  of  punitive  damages,  where  tbe 
injury  inflicted  was  of  a  very  serious  nature,  and  there  was  abundant  testi- 
mony to  show  that  the  dog  was  known  by  the  defendant  to  be  vicious  prior 
to  the  infliction  of  the  injury  complained  of. 

G.  R.  McDowell  and  R.  P.  Jocobs  for  appellant. 

Robt.  Harding,  John  W.  Rawlings  and  Wm.  J.  Price  for  appellees. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bumam. 

This  is  an  action  for  tort,  brought  under  section  68  of  the  Keotucky 
Statutes,  to  recover  damages  for  an  injury  to  the  plaintiff,  a  girl  fourteen 
years  of  age,  by  a  dog  belonging  to  tbe  defendant.  The  petition  alleges  that 
the  dog  was  vicious,  and  that  the  defendant  knew  it  prior  to  the  date  of 
the  injury.  The  defendant  denies  that  the  dog  was  vicious,  or  that  she  bad 
knowledge  thereof  prior  to  the  date  of  the  injury  complained  of,  and  also 
pleads  contributory  negligence  by  the  plaintiff.  The  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  for  1600,  which  we  are  asked, 
upon  this  appeal,  to  reverse  beca^ise  the  verdict  of  the  jury  was  too  large, 
and  that  the  court  submitted  to  the  jury  the  question  of  plaintiff's  right  ta 
recover  punitive  damages. 

It  is  not  denied  that  the  defendant's  dog  attacked  and  bit  the  plaintiff, 
and  the  proof  is  conclusive  that  the  attack  was  without  provocation,  and 
that  the  injuries  inflicted  were  of  a  very  serious  character,  ocoasionlDg  great 
physical  and  mental  suffering  and  very  considerable  expense  and  loss  of 
time.  There  is  also  abundant  testimony  to  show  that  the  dog  was  viciou» 
towards  other  persons,  and  that  the  defeiidant  was  fully  aware  of  the  fact, 
as  several  witnesses  testify  to  have  been  bitten  by  him  in  her  presence.  It 
has  been  heretofore  held  by  this  court  tbat  the  plaintiff  in  an  action  under 
section  68  of  tbe  statute  was  entitled  to  recover  punitive  damages  if  It 
was  alleged  and  proven  tbat  the  dangerous  character  of  the  dog  was  known 
to  the  defendant  prior  to  the  injury  complained  of  (Clingmen  v.  Smith. 
13  Ky.  Law  Rep.,  96;  Koestel  v.  Cunningham,  97  Ey.,  422):  and  courts 
are  reluctant  to  interfere  with  the  amount  of  damages  assessed  by  the  jury 
unless  flagrantly  against  the  weight  of  evidence  or  manifestly  given  under 
the  influence  of  passion  or  prejudice.  Neither  of  these  facts  appear  in  this 
case;  indeed  the  amount  of  the  recovery  can  not  be  regarded  as  excessive  as 
compensation  alone. 

Judgment  aflSrmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.   v.  STEENBERGER. 
(Filed  October  17,  IQOS-Not  to  be  reported.) 

1.  Railroads— NegHgeDoe—IoBtruotloDS^Appellee  recovered  a  JudgnieDt 
for  $400  agalDst  appellant  for  iDjoriea  sastaioed  on  its  train  where  be  was  a 
paaseiiKer.  The  injury  was  oaused  by  a  brakeman  striking  appellant  on  the 
elbow  with  a  foot  board,  orush log  a  bone  and  inflicting  painful  injuries. 
On  appeal  appellant  complains  that  it  was  error  for  the  court  to  so  instruct 
the  jury  as  to  make  defendant  liable  without  regard  to  the  question  of 
negligence.  Held— -That  the  instruction  was  proper.  The  law  presumes  that 
where  a  passenger  is  injured  by  an  employe  in  the  operation  of  a  train  that 
the  same  was  the  reeult  of  negligence. 

8.  Damages— The  verdict  is  not  excessive,  and  will  not  be  disturbed. 

8.  Evidence— Where  a  witness  resided  forty  miles  from  the  place  of  trial 
appellee  had  the  right  to  take  his  deposition  and  read  it  on  the  trial,  al- 
tbongb  appellant  obtained  his  attendance  at  the  trial.  The  appellant  was 
permitted  to  cross-examine  the  witness  before  the  jury,  and  this  was  bene- 
ficial to  it,  and  it  can  not  complain. 

i.  Evidence— Good  character— On  the  trial  of  a  civil  action,  the  character 
of  plaintiff  having  been  attacked,  he  had  the  right  to  introduce  evidence  of 
bis  good  character. 

J.  W.  Alcorn  and  B.  D.  Warfleld  for  appellant. 

Bobt.  Harding  and  B.  C.  Warien  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  was  a  passenger  on  one  of  appellant's  trains  from  Glasgow  to 
Crab  Orchard,  Ky.  As  they  approached  the  tunnel  on  Muldraugh's  Hill 
the  brakeman  came  in  with  a  foot  board  ordinarily  used  to  light  lamps  in 
the  coach.  He  placed  the  foot  board  upon  the  arms  of  two  opposite  seats  and 
Rot  upon  It  to  light  the  lamp.  According  to  the  evidence  of  appellant  he 
hurriedly  left  the  car  after  lighting  the  lamps  and  threw  his  board  under  & 
seat.  In  doing  this  appellant  claims  that  the  brakeman  struck  him  on  the 
oraiy  bone  of  his  elbow  with  the  board,  as  his  arm  was  resting  on  the  arm 
of  his  seat  next  to  the  aisle,  fracturing  the  bone  and  inflicting  a  very  pain> 
fal  injury.  The  proof  for  the  defendant  tended  to  show  that  the  plaintiff 
was  not  struck  by  the  board,  and  that  his  arm  was  hurt  before.  The  phy- 
iloians  who  dressed  his  arm  show  clearly  that  the  bone  was  fractured  and 
that  the  nerve  was  injured,  and  there  are  some  circumstances  in  the  case 
from  which  the  jury  were  warranted  in  concluding  that,  although  plaintiff's 
arm  had  been  sore  before,  the  fracture  occurred  on  this  trip.  The  evidence 
was  very  conflicting;  there  was  a  verdict  for  the  plaintiff  for  $400,  and  we 
do  not  think  we  ought  to  disturb  it  under  the  proof  on  the  ground  that  it  Is 
against  the  evidence. 

The  court  instructed  the  jury  that  if,  while  the  plaintiff  was  being  carried 
aia  passenger  on  defendant's  train,  an  employe  of  defendant,  while  engaged 
io  performing  his  train  duties,  struck  plaintiff  on  the  elbow  with  a  foot 
board,  thereby  inflicting  any  injury  on  him,  they  should  And  for  him  in 
damages.  It  is  earnestly  complained  that  it  was  error  for  the  court  to  make 
the  defendant  liable  for  the  injury  without  regard  to  the  question  of  negli^ 
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geDoe,  and  It  Is  urf<ed  that  the  court;  shoald  have  submitted  the  question  of 
ueffligonoe  od  tho  part  of  the  brakenian  in  handling  the  foot  board. 

It  was  the  duty  of  the  defendant  to  carry  Its  passengers  safely.  If  a  lamp 
or  any  part  of  the  car  had  fallen  upon  him  it  would  be  prima  facie  negliseDce 
for  which  it  would  be  liable.  When  it  assings  a  passenger  a  seat  it  is  its  duty 
to  carry  on  the  necessary  operations  of  its  train  without  injury  to  the  pas- 
sengers. In  Thompson  on  Negligence,  section  2754,  the  rule  is  thua  stated  •* 
"But  when  the  plaintiff  has  sustained  and  discharged  this  burden  of  proof 
(that  is,  has  shown  that  he  was  injured  and  connected  the  defendant  with  the 
injury)  by  showing  that  the  injury  arose  in  consequence  of  the  failure  in 
some  respect  or  other  of  the  carrier's  means  of  transportation  or  the  conduct 
of  the  carrier's  servants,  then  in  conformity  to  the  mozim  res  ipsa  loquitur 
a  presumption  arises  of  negligence  on  the  part  of  the  carrier  or  his  servants.  *' 

In  section  9760  he  says*  "The  same  presumption  arises  where  an  injury 
proceeds  from  an  act  or  omission  of  the  servants  of  the  carrier  and  operates 
to  shift  the  burden  upon  the  carrier." 

In  the  case  before  us  there  was  no  proof  that  the  injury  was  an  unavoid- 
able accident.  On  the  contrary,  the  entire  evidence  was  directed  to  the 
question  whether  the  brakeman  in  fact  struck  the  plaintiff  with  the  foot 
board,  and  there  was  nothing,  therefore,  but  this  question  to  be  submitted 
to  the  jury.  The  plaintiff  had  taken  the  deposition  of  S.  H.  Compton,  a 
passenger  who  was  sitting  by  his  side  in  the  same  seat,  at  the  time  of  his 
alleged  injury.  Compton  lived  more  than  thirty  miles  from  the  county 
seat  where  the  trial  took  place.  The  defendant,  however,  had  Compton 
present  at  the  trial,  and  objected  to  the  plaintiff's  reading  his  deposition. 
The  court  allowed  the  plaintiff  to  read  the  direct  examination  from  the 
deposition,  and  then  allowed  the  defendant  to  pot  the  witness  on  the  stand 
and  cross-examine  him  before  the  jury.  This  is  earnestly  complained  of, 
but  we  do  not  see  that  there  was  any  substantial  prejudice  of  the  defendant's 
rights,  for  the  reason  that  the  cross-examination  of  the  witness  before  the 
jury  covered  the  whole  ground,  and  he  only  stated  that  be  heard  the  plain- 
tiff complain  of  being  hurt,  but  did  not  know  whether  he  was  struck  by  the 
foot  board  or  not. 

It  is  also  complained  that  the  plaintiff  was  allowed  to  introduce  evidence 
of  his  good  character.  This  would  have  been  improper  if  the  defendant  bad 
not  assailed  his  character,  but  on  the  cross-examination  of  Dr.  Doores,  a 
witness  for  the  plaintiff,  the  defendant  had  shown  that  plaintiff's  character 
for  truth  was  not  "first  class."  After  this  evidence  was  brought  out  by  the 
defendant  the  court  properly  allowed  the  plaintiff  to  introduce  evidence 
sustaining  his  character.  On  the  whole  case  we  see  no  6ul)stantial  error  to 
the  prejudice  of  appellant. 

Judgment  aflSrmed. 


ALLSOP,  &c.  V.  DEPOSIT  BANK  OF  OWEXSBORO,  &o. 

(Filed  Ootol)er  17,  ig02-Not  to  be  reported.) 

1.  Evidence— Judical  sales— On  the  trial  of  exceptions  to  the  report  of  com- 
missioner appellant  contends  that  the  commissioner  failed  to  allow  him  a 
credit  of  $8(X),  which   he  alleges  was  collected  from   him  under  execution. 
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Under  the  evideooe  the  court  properly  ref  ased  to  allow  the  credit  as  do  oopy 
of  the  execDtion  was  shown  in  evidence,  It  being  the  best  evidouoe  of  the 
fact  of  money  havlnR  been  raised  thereby.  It  was  not  competent  to  prove 
the  contents  of  same  by  parol. 

3.  Judicial  sales— Failure  of  commissioner  to  sign  notice  of  sale^A  Judl* 
cial  sale  is  not  invalidated  by  failure  of  the  comiuissioner  to  sign  notice  of 
sale  as  there  is  no  law  requiring  him  to  sign  same.  The  parties  were  not 
pivjodiced  by  the  failure  to  sign  said  notice  as  the  property  realized  a  fair 
price  and  bidders  competed  with  each  other. 

3.  Proof  of  notice— A  judicial  sale  of  land  is  not  invalid  for  failure  to 
show  that  the  sale  was  advertised  for  fifteen  days.  The  presumption  will 
be  indulged  that  the  oflQoers  performed  their  duty  according  to  law.  The 
commissioner  having  reported  that  he  advertised  the  property  as  directed  by 
the  order  the  burden  of  showing  the  contrary  devolves  upon  the  party 
attacklDg  the  report. 

Lucius  P.  Little  for  appellants. 

Miller  &  Todd,  Sweeney,  Ellis  &  Sweeney  and  Weir  &  Weir  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  suit  was  instituted  in  the  Davtess  Circuit  Court  to  settle  the  estate 
of  J.  M.  Allsop.    The  following  matters  are  complained  of: 

Ist.  The  commissioner  did  not  allow  a  credit  of  1800  on  the  debt  of  the 
Farmers  and  Traders  Bank  and  Iffie  court  overruled  the  plaintiffs'  ezceptiODi 
to  his  report.  It  is  shown  in  the  record  that  the  court  sent  the  case  back  to 
the  ooinmissioner  to  take  proof  on  the  question  of  usury.  Nothing  was  said 
then  about  this  credit,  and  it  would  seem  that  he  did  not  understand  that 
It  was  as  seriously  insisted  on  as  it  is  now.  The  only  proof  to  sustain  the 
exception  is  as  follows : 

'*Q.  State  whether  or  not  there  was  any  levy  and  sale  of  property  under 
execution  in  favor  of  the  Farmers  and  Traders  Bank ;  and,  if  so,  what 
amoQnt  was  realised  by  said  sale.  And  I  will  ask  you  to  file  a  copy  of  the 
execQtion  and  return  as  a  part  of  your  depositiou.'' 

"A.  There  was  a  levy  of  execution  and  sale.  I  do  not  remember  the  ezaot 
amount;  I  think  it  was  eight  hundred  and  some  odd  dollars." 

"Attorney  for  the  Farmers  and  Traders  Bank  objects  to  all  of  said  quel- 
tioD  and  answer. ' ' 

The  execution  referred  to  is  not  filed.  It  was  the  best  evidence  of  the 
facts.  Besides,  it  is  not  shown  under  what  execution  or  ezeoutlons  the  pro- 
<oeediDgs  were  had,  on  what  debt  they  issued,  or  how  the  proceeds  of  the 
sale  were  applied.    The  court  properly  held  the  evidence  insufficient. 

ad.  The  commissioner  treated  A.  C.  Thompkins  as  the  surety  of  J.  M, 
Allsop  in  a  note  for  $4,000  to  Mrs.  Kate  Eagles.  The  court  also  took  the 
tame  view,  and  it  is  insisted  that  they  were  co-sureties.  The  judgment  ol 
the  court  is  sustained  by  the  testimony  of  A.  C.  Thiompkins,  and  his  testis 
mony  is  competent  in  so  far  as  he  states  what  took  place  between  him  and 
^.  T.  Allsop  at  the  time  he  signed  the  note,  for  W.  T.  Allsop  is  one  of  the 
heirs  at  law  of  J.  M.  Allsop  and  testified  for  the  estate  as  to  this  transaction. 
The  oircumstanoes  snsiain  Thompkins.  It  is  simply  a  question  of  fact 
whether  Thompkins  signed  the  note  as  the  surety  of  those  whose  names  were 
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tbeo  to  it  or  of  the  one  whose  name  was  signed  first.  He  testifies  in  effect 
to  an  ezplioit  agreement,  and  the  judgment  of  the  court  on  this  point  seem» 
to  be  in  aooord  with  the  real  equity  of  the  case. 

8d.  The  court  by  its  Judgment,  among  other  things,  directed  the  oommis- 
Bioner  to  advertise  the  sale  of  the  land  for  at  least  fifteen  days  by  written  or 
printed  notices  posted  at  the  courthouse  door.  The  sale  was  made  and 
exceptions  were  filed  to  it  on  the  ground  that  the  notice  jtosted  at  the  court* 
house  door  was  not  signed  by  the  master  commissioner.  The  notice  is  in 
the  usual  form,  and  at  the  conclusion  there  is  printed  the  words  *' master 
QOmmissioner,"  but  the  commissioner's  name  is  not  signed  to  it.  There  is 
no  statute  requiring  a  notice  of  this  kind  to  be  signed  by  the  officer.  The 
purpose  of  the  notice  is  to  inform  persons  of  the  proposed  sale.  It  is  ousto- 
maiT  to  print  the  name  of  the  commissioner  to  the  notice  in  many  counties. 
The  notice  in  question  stated  the  style  of  the  court,  the  order  under  which 
the  sale  was  made,  the  action  in  which  the  Judgment  was  rendered  and  the 
purposes  of  the  sale;  it  described  the  property  to  be  sold  and  correctly  gave 
the  teims  of  the  sale.  No  one  reading  it  would  bave  possibly  been  misled  by 
the  fact  that  the  commissioner's  name  was  not  written  at  the  foot  of  the 
notice.  The  sale  was  fairly  made;  a  large  crowd  was  present;  the  property 
■old  well.  It  is  the  duty  of  the  court  to  disregard  at  every  stage  of  the 
proceeding  errors  and  irregularities  which  do  not  affect  the  substantial 
rights  of  the  parties.    The  error  in  question  was  of  this  class. 

It  is/ilso  insisted  that  the  proof  does  not  show  that  the  notice  was  posted 
for  fifteen  days.  But  there  is  no  proof  to  the  contrary.  The  bill  of  excep- 
tions is  simply  silent  on  the  length  of  time  the  notice  was  posted.  Tbe- 
offlber  in  the  official  report  shows  that  he  made  the  sale  after  advertising  the 
terms,  time  and  plaee  of  sale  as  directed  in  the  judgment.  The  presumption 
li  in  favor  of  the  correctness  of  the  return  of  the  officer  until  the  contrary 
li  shown.    On  the  whole  case  we  see  no  error  in  the  record. 

Judgment  affirmed. 


ALVES   V.  HUMPHREY.  &c. 

(Filed  October  21,  190S-Not  to  be  reported.) 

Sureties— Bond  to  regain  possession  of  property— Claim  and  delivery— Ap- 
pellant instituted  an  action  of  claim  and  delivery  and  the  sheriff  tbereander 
took  possession  of  a  lot  of  personal  property  belonging  to  K.,  the  defendant^ 
which  he  regained  possession  of  by  executing  a  bond  under  section  188,  Civil 
Code  of  Practice,  with  appellees  as  sureties.  In  this  action  to  recover  dam- 
ages on  said  bond,  Held— That  appellant  was  entitled  to  recover  thereon  as 
the  proof  shows  that  K.  obtained  possession  of  the  property  by  reason  of  the 
execution  of  the  bond  under  authority  of  appellees. ' 

Joe  H.  Miller  and  Wm.  B.  Noe  for  appellant. 
Lucius  P.  Little,  W.  A.  Taylor  and  Rowe  &  Boston  for  appellees. 
Appeal  from  McLean  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

The  appellant,  W.  L.  A  Ives,  instituted  this  suit  against  the  appellees.  J. 
T.  Humphrey,  J.  W.  Patterson  and  A.  T.  Bryant,  seeking  to  recover  a  jQdg> 
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iDeDtforl307.17,  od  a  bond  executed  by  them  as  seonrlty  for  B.  F.  Klrtley, 

pnnaaDt  to  eeotion  188  of  the  Civil  Code.    He  alleRes  in  his  petition  that 

DD  the  19th  day  of  September,  1897,  he  sued  out  an  order  of  delivery  against 

fi.  F.  Klrtley  for  the  possession  of  certain  live  stock  and  personal  property, 

wbiob  was  placed  in  the  hands  of  George  Henry,  sheriff  of  McLean  county, 

'   the  day  on  which  it  V7as  issued :  that  on  the  27th  day  of  September,  1897, 

be  retnrned  the  order,  with  the  following  endorsement  thereon. 

"Executed  by  delivering  a  copy  of  the  within   order  of  delivery  to  B.  F. 

Klrtley,  and  by  taking  possession  of  the  property  named  therein,  viz.,  *    *    * 

«Bd  after  holding  the  possession  of  said  property  until  the  d7th  day  of   Sep« 

tember,  1897,  having  taken   possession  of  said  property  on  the  26th  day  of 

September,  1897,  whereupon  the  defendant,  B.  F.  Eirtley,  J.  W.  Patterson, 

J.  T.  Humphrey  and  A.  T.  Bryant,  as  sureties  for  said  B.  F..  Eirtley,  exe- 

-cQted  the  bond  to  plain tifC,  as  required  by  law,  for  the  detention  of  said 

ftroperty ,  except  the  log  wagon ,  valued  at  $86.    The  ren;ainder  of  said  property 

npon  the  execution  of  said  bond  was  delivered   to   the  defendant,   B.   F. 

Klrtley.    The  said  bond  is  filed  as  part  hereof. 

"This  September  27,  1898. 

"GEORGE  R.  HENRY, 

' '  Sberift  of  McLean  County. 

"That  the  defendants,  B.  F.  Klrtley,  with  his  co-defendants,  J.  T.  Hum- 

pbiey,  A.  T.  Bryant  and  J.  W.  Patterson  as  his  sureties,  signed  and  delivered 

to  Geo.  B.  Henry,  S.  M.  C,  before  he  delivered  said  property  to  said.  B.  F, 

Klrtley,  a  bond  conditioned  as  the  law  re'quires,  and  in  words  and  flgurea 

«B  follows : 

*' McLean  Circuit  Court. 
"W.  L.  Alvea,  Plaintiff,        ^ 

"v.  J  Bond. 

""B.  P.  Klrtley.  Defendant,  j 

"We  bind  ourselves  to  the  plaintiff,  Wm.  L.  Alves,  in  the  sum  of  ll,2S0, 

tbak  the  defendant,  B.  F.  Kirtley,  shall  perform  the  judgment  of  the  oourt 

in  tbis  action.    Witness  our  hands  this  the  27th  day  of  September,  1897. 

•*B.  F.  KIRTLEY, 

*'J.  W.  PATTERSON, 

*'By  R.  G.  CARY, 

-J.  T.  HUMPHREY, 

**By  R.  G.  CARY, 

**A.  T.  BRYANT. 

"That  the  defendants,  J.  T.  Humphrey  and  J.  'W.  Patterson,  signed  and 
delivered  a  writing  to  B.  G.  Cary  authorizing  and  directing  .him  to  sign 
tbelr  names  to  said  bond.    Said  writing  is  in  words  and   figures  as  follows : 

"We,  the  undersigned,  hereby  authorize  R.  G.  Cary  to  sign  our  names  to 

the  bond  of  B,  F.    Kirtley,  binding  ourselves  to  perform   the  judgment  of 

the  oourt  in  the  action  wherein  W.  L.  Alves  is  plaintiff  and  B.  F.  Kirtley 

Ifl  defendant,  pending  in  the  McLean  Circuit  Court.    The  object  of  tbis  bond 

ii  to  enable  said  B.  F.  Kirtley  to  retain  the  property  taken  from  him  by  the 

order  of  delivery  in  «aid  action. 

"This  the  86th  day  of  September,  1897. 

**J.  W.  PATTERSON, 

*'J.  W.  HUMPHREY. 

"A.  T.  BRYANT. 
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''That  at  the  May  term  of  the  MoLean  Gironit  Court  it  was  adjodffed  by 
said  oourt,  in  said  ooDSolidated  actions,  that  the  plaintlflf,  Wm.  L.  AlveB» 
was  the  owner  and  entitled  to  the  possession  of  one  work  oart,  eto.,  *  *  * 
and  that  it  had  been  wronKfully  detained  from  him  by  B.  F.  Klrtley,  ai^d 
the  plaintiff,  Alves,  was  given  a  judgment  in  said  action  for  $260,  by  way  of 
damages  therefor,  detention,  and  also  for  the  sum  of  $54.90,  costs  in  the  ac- 
tion, and  asked  judgment." 

The  defendants  in  their  answer  denied  liability  on  said  bond,  and  alleged 
that  the  sheriff  had  taken  possession  of  the  property  named  in  the  order  of 
delivery  on  the  17th  day  of  September.  1897,  and  had  actually  delivered  said 
property  to  Alves.  and  he  was  in  possession  thereof  at  the  time  they  executed 
the  power  of  attorney  to  Gary  to  sign  the  bond  sued  on,  and  charge  that  th& 
return  of  the  sheriff,  that  he  had  taken  possession  of  said  property  on  the 
86tb  day  of  September,' 1897,  was  a  mistake  on  the  part  of  that  olBcer;  that 
be  had  actually  taken  possession  thereof  on  the  17th  day,  and  held  same  for 
two  days,  and  had  then  delivered  it  to  the  plaintiff,  W.  L.   Alves,  and  that 
for  this  reason  the  bond  sued  on  was  void  and  not  binding  upon  them.    Tb& 
aflSrmati  ve  allegations  of  the  answer  and  amended  answer  were  denied.    Tbe 
deputy  sheriff,  J.  R.  Priest,  testifies  that  on  the  17th  day  of  September,  1897. 
he  and  the  sheriff,  Qeorge  B.  Henry,  executed  the  order  of  delivery  by  tak- 
ing possession  of   the  property   named  therein;  that  he  went  with   B.    F. 
Kirtley  to  see  a  number  of  parties  to  have  a  bond  filled  up  or  a  redemptloD 
of  the  property ;  but  before  starting  he  asked  the  plaintiff.  Aires,  what  be 
must  do  with  the  property  in  the  event  Kirtley  failed  to  execute  the  required 
bond :  and  that  Alves  told  him  in  that  event  to  deliver  it  to  J.  H.   Under- 
wood for  him ;  that  he  never  saw  Alves  after  that  time;  that  on  the  next  day 
he  delivered  the  bond  to  the  sheriff  for  the  proi)erty,  but  that  the  sheriff  re- 
fused to  accept  it  because  not  drawn  in  the  proper  form;  and  that  on  the 
evening  of  the  18tb  of  September  he  delivered  the  property  to  John  H.  Un- 
derwood :  that  after  that  time  he  had  nothing  further  to  do  with  the  prop- 
erty.   Whilst,  on  the  other  hand,  George  R.  Henry,  the  sheriff,  states  that 
when  he  received  the  order  of  delivery  he  went  out  at  once  to  execute  saioe. 
taking  with  him  his  deputy,  John  R.  Priest,  and  the  plaintiff,  W.  L.  Alvee^ 
to  Identify  the  property ;  that  he  delivered  a  copy  of  the  summons  to  Kirtley 
and  collected  the  property  together,  and  then  left  it  in  the  bands  of  a  man 
at  work  for  Kirtley  as  his  bailee,  until    Kirtley  could  execute  the  required 
bond  and  obtain  possession  of  the  property;  that  he  directed  his  deputy, 
Priest,  to  go  with  Kirtley,  and  give  him  an  opportunity  to  execute  the  re- 
quired bond;  that  on  the  next  day  his  deputy.  Priest,  presented  a  paper  to 
him  purporting  to  be  a  bond  of  Kirtley,  signed  by  a  puml)er  of  parties,  but 
which  was  not  written  out  as  the  law  required;  and  that  he  refused  to  ac- 
cept same,  and  directed  Priest  to  take  possession  of  the  property  and  deliver 
same  to  John  H.  Underwood  as  his  bailee,  to  hold  until  he  was  ordered  by 
him  to  release  it ;  that  Underwood  did  retain  the  possession  of  the  property 
from  that  date  until  it  was  delivered  to  Kirtley,  on  the  27th  day  of  May, 
1897,  pursuant  to  the  bond  sued  on  in  this  action;  that  he  gave  Kirtley  a 
written  order  to  Underwood  for  the  property;  that  Alves  never  authorized 
the  delivery  of  the  property  to  Underwood,  or  had  anything  to  do  with  that 
matter.    The  sheriff  is  fully  corroborated  in  these  statements  by  both  ^l^ei 
and  Underwood.    There  is  no  pretense  that  the  defendants  did  not  authorize 
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the  eieoDtioD  of  the  bond  sued  on,  or  that  Klrtley  regained  possession  of  the 
property  by  virtue  thereof.  And  we  are  of  the  opinion  that  the  yerdlct  Is 
flagrantly  against  the  weight  of  the  evidence. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial  consistent  with  this  opinion. 


B'HYMER   V.    LUND,  &o. 

(Filed  October  21,  1902— Not  to  be  reported.) 

Jadicial  sale— Discretion  of  chancellor  in  setting  aside  sale— The  decision 
of  the  chancellor  setting  aside  a  judicial  sale  in  this  action  will  not  be  dis- 
turbed as  the  proof  shows  that  the  property  was  worth  double  the  amount 
It  sold  for,  and  the  notice  of  sale  was  defective, besides  the  mind  of  defendant 
was  shown  to  be  unsound. 

G.  F.  Boughner  and  B.  F.  Graziani  for  appellant. 

Furber  &  Jackson  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee's  property  was  ordered  to  be  sold  by  the  Kenton  Circuit  Court  to 
satisfy  a  lien  on  it.  It  was  appraised  at  $1,800;  it  sold  for  $1,216,  appellant 
being  the  purchaser.  Appellees  filed  exceptions  to  the  sale;  these  the  court 
sustained  and  ordered  a  resale.  From  this  judgment  the  purchaser  appeals. 
The  proof  is  somewhat  conflicting,  but  giving  the  chancellor's  judgment 
some  weight,  we  do  not  think  we  ought  to  disturb  his  conclusion.  It  was 
shown  that  one  of  the  notices  of  sale  required  by  the  judgment  was  a  blank, 
exoept  the  description  of  the  property.  Two  witnesses  so  testified,  and 
while  two  testify  otherwise,  their  testimony  is  more  likely  to  be  mistaken 
than  that  of  the  two  witnesses  who  testify  to  reading  the  paper,  conceding 
all  four  are  equally  sincere.  It  was  also  shown  that  Mrs.  Lund,  who 
owned  a  one-half  interest  in  the  property,  was  of  unsound  mind;  that  her 
husband,  by  reason  of  her  peculiar  condition,  could  not  take  steps  to  protect 
himself;  that  the  property  was  worth  something  like  twice  as  much  as  it 
sold  for,  and  is  in  a  desirable  part  of  the  city  of  Covington.  In  view  of  the 
peculiar  condition  of  Mrs.  Lund,  the  sacrifice  of  the  property,  and  the  want 
of  ootioe  directed  by  the  judgment,  we  conclude  that  the  chancellor's  judg- 
ment ordering  a  resale  was  not  unwarranced. 

Judgment  affirmed. 


LIZZIE  BEST,  &c.  v.  ROBINSON,  &c. 

WM.  HUMPHREY    BEST,  &c.  v.  SAME. 

(Filed  October  21.  1902.) 

County  judge— Sureties -Liability  for  taking  bond  of  guardian  with  surety 
^hose  name  was  signed  under  forged  power  of  attorney— G.  was  appointed 
^  the  Garrard  County  Court  as  guardian  of  appellants  and  executed  a  bond 
u  such  with  hla  father  as  surety.    The  name   of  the  facher  as  surety  was 
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signed  by  G.  UDder  a  power  of  attorney.  0.  died  Insolvent,  owing  hU 
wards  a  balance.  An  action  was  instituted  on  the  bond  and  the  surety  re- 
lied on  the  plea  of  non  est  faotnin  as  a  defense,  and  a  verdict  was  rendered 
In  bis  favor.  This  action  was  instituted  on  the  bond  of  the  county  judge 
for  failure  to  take  suffloieut  bond  from  the  guardian.  A  verdict  havlDft  been 
rendered  for  defendants,  appellants  prosecute  this  appeal.  The  father  of 
the  surety  testified  on  the  trial  that  he  never  signed  the  power  of  attorney 
and  acknowledged  same  as  required  by  law.  The  proof  showed  that  the 
power  of  attorney  had  been  executed  before  an  ofScer,  perhaps  a  msKlstrate. 
Held— That  the  county  judge  can  not  be  excused  from  liability  for  damages 
under  section  9118,  Kentucky  Statutes,  for  accepting  insulBcient  surety  on 
a  guardian's  bond  if  said  bond  is  taken  under  a  forged  power  of  attorney. 
Though  there  is  an  appearance  of  a  bond,  there  is  in  fact  no  bond  taken 
with  surety  as  required  by  the  statute.  It  being  the  absolute  duty  of  the 
county  judge  to  take  the  bond  with  surety,  he  can  not  be  excused  from 
liability  If  he  exercised  that  degree  of  care  and  prudence  which  a  reasona- 
bly prudent  businoss  man  would  have  exercised  in  providing  surety  for  his 
own  debt  or  property.  He  must  either  require  the  surety  to  sign  the  bond 
In  person,  and  in  his  presence,  or  he  must  require  the  surety  to  authorize 
the  signing  of  his  name  by  a  written  power  of  attorney,  authenticated  in  the 
manner  allowed  by  law.  County  clerks  and  notaries  public  are  authorized 
to  take  the  acknowledgments  of  persons  to  such  instruments,  but  unless  the 
power  of  attorney  was  authenticated  by  some  officer  authorized  to  take  ac- 
knowledgments to  deeds  or  Its  due  execution  was  proven  under  oath  by  the 
subscribing  witnesses,  or  one  of  them,  as  provided  by  law,  the  paper  was 
not  legally  authenticated  and  the  county  judge  acted  upon  it  at  his  peril. 

Wm.  Herndon  for  appellapts. 

Joe  Robinson  and  Robt.  Harding  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

These  two  oases,  involving  identically  the  same  questions,  will  be  disposed 
of  together.  Appellants  are  infants.  In  September,  1808,  J.  G.  Galloway 
was  appointed  their  guardian  and  qualified  in  the  Garrard  County  Court. 
He  died  insolvent,  owing  his  wards  a  balance.  Suit  was  filed  upon  his 
bond  as  guardian  against  the  surety  in  the  bond,  Frank  Galloway,  who 
was  his  father.  The  surety's  name  had  been  plaoed  to  the  bond  nnder  a 
power  of  attorney,  and  he  pleaded  that  it  was  not  bis  act  or  deed.  The  case 
was  tried,  and  on  final  hearing  judgment  was  given  in  favor  of  the  surety 
on  this  plea.  The  wards  then  filed  these  actions  against  the  county  judge 
and  his  ^iretles  on  his  official  bond  to  recover  for  his  failure  to  t«ke  the 
proper  bond  of  their  guardian.  He  controverted  the  allegations  of  the  peti- 
tion, and  on  final  hearing  a  verdict  was  rendered  in  his  favor,  on  which 
Judgment  was  entered. 

On  the  trial  Frank  Galloway  testified  that  he  did  not  sign  the  power  of 
attorney  or  know  anything  about  it  until  after  the  death  of  his  son,  J.  G. 
Galloway.  The  county  Judge  testified  that  J.  G.  Galloway  first  came  and 
offered  to  sign  his  father's  name  to  the  bond;  that  he  refused  to  accept  it, 
and  told  Galloway  either  to  bring  his  father  or  a  power  of  attorney  duly 
«)xecuted,  authorizing  him  to  sign  his  father's  name,  instructing  him  to 
have  his  father  go  before  some  officer  of  the  law  and  execute  a  power  of  at- 
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toraey:  that  Galloway  oame  back  soon  afterwards  with  a  power  of  attorcfy 
iongiilar  form,  ezeonted  before  a  magistrate  or  a  olerk  or  deputy  olerk, 
4itte8ted  by  the  officer  with  bis  seal  of  ollioe  on  it ;  that  it  was  siKiied  by 
Fraok  Galloway,  making  his  mark  and  attested  by  aD  olBoer  with  his  seal 
Attached.  J.  G.  Galloway  ezeonted  the  bond  and  signed  his  father's  name 
as  suiety  by  himself  as  attorney  in  fact  under  the  power  of  attorney.  He 
also  stated  that  a  few  months  afterwards  Frank  Galloway  oame  to  his  office 
and  thanked  him  for  permitting  him  to  send  the  power  of  attorney  as  it 
«aTed  htm  a  long  ride.  On  cross-examination  he  admitted  giving  the  fol- 
lowing testimony  in  the  suit  on  the  guardian's  bond,  when  the  surety 
pleaded  non  est  factum  : 

**Q.  Did  you  take  the  paper  out  of  Mr.  Wherritt's  hand,  or  did  he  give 
it  to  you?" 

*'A.  He  read  it  to  me." 

"Q.  Then,  if  I  understand  you,  you  did  not  read  the  power  of  Attorney 
yourself  at  allf" 

*'A.  I  did  not  t«ke  it  out  of  Mr.  Wherritt's  hand." 

"Q.  How  was  that  power  of  attorney  signed?" 

"A.  As  I  stated,  I  don't  remember;  my  impression,  my  recollection,  is  it 
was  executed  before  an  officer  at  EirksTllIe,  probably  a  magistrate." 

"Q.  Had  Frank  Galloway  signed  that  paper  himself?" 

"A.  I  can  not  say;  it  was  witnessed  by  someone  and  my  impression  before 
an  officer."  » 

'*Q.  Now  you«re  positive  it  was  before  an  officer." 

*'A.  My  recollection  is  it  was  taken  before  an  officer.  I  told  you  that  I 
did  not  have  it  In  my  bands;  it  was  read  to  me. " 

"Q.  If  you  did  not  see  the  paper,  how  do  you  arrive  at  the  conclusion  that 
it  was  signed  and  witnessed?" 

"A.  From  the  reading  of  the  olerk.  I  saw  the  power  of  attorney  in 
'Wherrltt's  hands  as  he  read  it.  I  saw  the  seal  of  the  officer  on  it.  My  recol- 
lestioD  is  that  Mr.  Wberritt  brought  Frank  Galloway  to  my  office  when  he 
made  me  the  visit  thanking  me  for  not  requiring  him  to  come  in  person  to 
sign  the  bond." 

'*Q.  What  was  Mr.  Frank  Galloway's  business  in  your  office  the  time 
which  you  speak  of?" 

^'A.  He  bad  no  business  except  what  I  stated;  he  did  not  tell  me  of  any- 
tbingelse." 

The  olerk,  Wherritt,  was  also  introduced,  and  stated  as  follows: '*My 
Tiame  is  Thom.  Wherrritt,  and  I  was  clerk  of  the  Garrard  County  Court 
from  1882  up  to  January  1,  1895;  I  was  clerk  of  said  court  when  the  guardian 
bond  of  J.  G.  Galloway,  as  guardian  of  Lizzie  and  William  Humphrey  Best, 
was  executed.  Mr.  J.  G.  Galloway  came  down  and  wanted  to  sign  his 
father's  name  as  surety,  and  the  judge  required  a  power  of  attorney  of  him, 
AQtborizlng  him  to  do  so.  I  either  prepared  the  power  of  attorney,  or  told 
blm  how  It  should  be  prepared.  I  do  not  remember  how  it  read  or  how  it 
was  signed ;  It  was  In  the  usual  and  regular  form.  Mr.  Galloway  came  in 
my  office  with  It  and  executed  the  Irand  and  signed  his  father's  name  as 
surety;  the  power  of  attorney  was  placed  in  the  bond  book  by  me,  and  I 
^Ave  never  looked  for  or  seen  it  since  that  I  remember  of.    I  don't  remember 
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whether  it  was  pasted  in  the  book  or  placed  in  loose;  they  were  geDernU^ 
pasted  in.  *  *  *  Either  just  before  I  retired  from  office,  or  just  after^ 
a  gentleman  was  introduced  to  me  in  the  clerk's  office  as  Frank  Galloway; 
I  never  saw  him  before  and  have  never  seen  him  since.  It  was  shortly  after 
the  bond  was  executed,  and  I  think  he  wanted  to  ko  to  see  Judge  Robin- 
son, and  I  took  him  to  the  judge's  office." 

The  power  of  attorney  was  lost,  and  could  not  be  produced  on  the  trial. 
There  was  also  evidence  conducing  to  show  that  Frank  Galloway  did  not 
leave  home  or  go  to  Lancaster  within  a  number  of  years  after  the  bond  waa 
executed;  that  he  lived  in  Madison  county,  and  that  his  son,  J.  G.  Gallo- 
way, had  never  spoken  to  him  about  going  on  the  bond.  On  these  facts  the 
court  instructed  the  jury  as  follows : 

"Gentlemen  of  the  jury  :  It  appears  that  the  namo  of  Frank  Galloway  was 
signed  to  the  guardian  bond  by  J.  G.  Galloway.  In  order  to  bind  Frank 
Galloway  ^t  was  necessary  that  he  should  have  given  to  J.  G.  Galloway  written 
authority  to  sign  his  name  as  surety  to  the  bond,  and  this  written  authority 
must  have  been  signed  by  Frank  Galloway  by  writing  his  own  name;  or  if 
he  did  not  sign  his  own  name,  by  making  his  mark  or  sign  in  the  presence 
of  at  least  one  credible  attesting  witness. 

"Now  if  you  believe  from  the  evidence  that  J.  G.  Galloway  did  not  have 
such  written  authority  from  Frank  Galloway;  but  notwithstanding  this 
fact  the  defendant,  J.  S.  Robinson,  failed  to  exercise  a  reasonable  care  and 
diligence  to  inform  himself  of  this  fact  and  accepted  the  bond,  and  that  by 
reason  of  this  fact  any  personal  estate  or  money  which  came  to  the  hands  of 
J.  G.  Galloway  as  guardian  was  lost  to  plaintiff,  Lizzie  Best,  then  you  will 
find  for  plaintiff  in  damages,  the  criterion  of  which  is  the  estate  which  la 
lo^t.  Your  verdict,  if  it  be  for  plaintiff,  can  not  exceed  $i95.10,  the  amount 
claimed  in  the  petition. 

"No.  3.  If  you  believe  from  the  evidence  that  defendant  in  accepting  the 
bond  exercised  that  degree  of  care  and  prudence  which  a  reasonably  prudent 
business  man  would  have  exercised  in  providing  surety  for  bis  own  debt  or 
property,  then  you  will  find  for  defendant." 

Section  S017,  Kentucky  Statutes,  requires  a  guardian  to  execute  bond  be- 
fore acting.  Section  8118  then  provides:  'If  ihe  court  fails  to  make  such 
covenant  or  accept  such  person  or  persons  as  surety  as  do  not  satisfy  it  of 
their  sufficiency,  the  judge  so  in  default  and  his  sureties  shall  be  jointly 
and  severally  liable  to  the  ward  for  any  damages  he  may  sustain  thereby.  "^ 

It  will  be  observed  that  the  judge  and  his  sureties  are  made  liable  to  the 
ward  for  any  damages  he  may  sustain  "if  the  court  fails  to  take  such  cove- 
nant." In  Daniels  v.  Vertress,  69  Ky.,  4,  th«  name  of  one  of  the  wards  waa 
omitted  from  the  bond  and  so  no  bond  was  taken  to  this  ward,  as  the  surety 
was  not  bound  beyond  the  undertaking  of  his  covenant.  The  county  judge 
and  his  sureties  were  held  liable,  notwithstanding  the  order  of  the  court  by 
which  the  guardian  was  appointed  recited  that  a  bond  was  executed.  In 
Gommonwenlch  v.  Netherlnnd's  Adm'r,  87  Ky.,  195,  the  county  judge  allowed 
the  name  of  the  surety  to  be  signed  to  the  bond  by  the  principal  upon  bis 
statement  that  he  had  the  verbal  authority  of  the  surety  to  sign  his  name  to 
it.  The  court,  after  pointing  nut  that  the  second  clause  of  section  2018,  relat- 
ing to  the  solvency  of  the  surety,  only  required  the  county  judge  to  userea- 
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BODable  diligence  in  ascertaining  whether  the  surety  was  sufficient,  said  r 
"Bat  the  first  clause  made  the  judge  liable  to  the  ward  if  he  failed  to  take 
the  covenant  with  surety  from  the  guardian.  The  simple  failure  to  take 
surety  was  made  sufficient  to  hold  the  judge  liable  for  any  damage  that  the 
ward  might  sustain  by  reason  of  such  failure.  Under  the  second  clause  he 
could  be  heard  to  excuse  himself  for  taking  insufficient  sureties,  upon  the 
ground  that  he,  after  exercising  reasonable  diligence,  satisfied  himself  that 
the  sureties  were  sufficient,  because  it  would  be  unreasonable  to  require 
bim  to  ascertain  the  fact  as  to  the  Kufflciency  of  the  sureties  with  absolute 
certainty,  hence  said  clause  required  him  to  exercise  reasonable  diligence 
only.  But  requiring  him  to  know  that  surety  to  the  covenant  was  actually 
taken  was  not  unreasonable,  for  the  reason  that  he  could  do  so  with  ab- 
solute certainty;  for  he  could  require  the  surety  to  sign  the  covenant  in 
person  and  in  his  presence,  or  he  could  require  the  sui-ety  to  authorize 
the  signing  of  his  name  by  a  written  power  of  attorney,  authenticated  in 
such  a  manner  as  to  leave  no  doubt  of  its  authenticity.  This  could  be  done 
without  any  material  inconvenience  to  the  gu<:^rdian,  surety  or  judge, 
hence  the  first  clause  required  that  the  judge  should  know  that  surety  wa» 
taken;  iand  for  a  failure  to  take  such  surety  he  was  made  liable  to  the  ward 
for  any  damage  that  he  sustained  thereby." 

The  statute  has  been  re-enacted  by  the  legislature  since  this  construction 
was  placed  upon  it,  and  we  do  not  think  it  ought  now  to  be  departed  from. 
When  a  bond  is  taken  under  a  forged  power  of  attorney  it  is  void.  Though 
there  is  an  appearance  of  a  bond,  there  is  in  fact  no  bond  taken  with  surety 
as  required  by  the  statute.  It  being  the  absolute  duty  of  the  county  judge 
to  take  the  bond  with  surety,  he  can  not  be  excused  from  liability,  as  the 
jury  were  told  by  the  instructions  above  quoted,  if  he  exercised  that  degree- 
of  care  and  prudence  which  a  reasonably  prudent  business  man  woo  Id  have 
exercised  in  providing  surety  for  his  own  debt  or  property.  He  must  either 
require  the  surety  to  sign  the  bond  in  person,  and  in  his  presence,  or  he 
must  require  the  surety  to  authorize  the  signing  of  his  name  b^  a  written 
power  of  attorney  authenticated  in  the  manner  allowed  by  law.  County- 
clerks  and  notaries  public  are  authorized  to  take  the  acknowledgments  of 
persons  to  such  instruments,  but  unless  the  power  of  attorney  was  authen- 
tioated  by  some  officer  authorized  to  take  acknowledgments  to  deeds,  or  its. 
due  execution  was  proven  under  oath  by  the  subscribing  witnesses,  or  one 
of  them,  as  provided  by  law,  the  paper  was  not  legally  authenticated,  and 
the  county  judge  acted  upon  it  at  his  peril.  The  statute  is  a  wise  one,  and 
must  not  be  frittered  away  by  construction.  Infants  are  unable  to  protect 
themselves,  and  are  at  the  mercy  of  their  guardians  where  no  bond  is  taken. 
County  judges  and  their  sureties  are,  therefore,  made  responsible  to  the- 
ward  in  this  contingency. 

Judgment  in  each  case  reversed  and  cause  remanded  for  a  new  trial. 


BARRETT  v.  CITY  OF  HENDERSON,  &c. 

(Filed  October  21,  1902— Not  to  be  reported. ) 

Damages  to   land  from  location  of  pesthouse— -This  action  was  instituted 
by  appellant  to  recover  damages  of  the  city  and  county  of  Henderson  for  th& 
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looatloD  of  a  smallpox  pesthoDse  near  same.  A  vertllct  was  reDdered  for  de- 
fendants, from  which  appellant  proseoutes  this  appeal,  insisting  that  sanae 
Is  palpably  against  the  evidence.  Held— That  the  verdict  will  not  be  dis- 
tnrbed  as  the  jurors  were  peculiarlj  fitted  to  pass  on  the  question  as  to 
vehether  smallpox  could  be  contracted  on  appellant's  land,  situate  as  it  was 
some  distance  from  the  pesthouse. 

Montgomery  Merritt  for  appellant. 

John  F.  Lockett  and  N.  P.  Taylor  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  owns  thirty  acres  of  land  in  Henderson  county.  Appellees,  the 
•city  and  county  of  Henderson,  located  the  pesthouse  near  his  property.  He 
filed  this  suit  for  damages  for  the  depreciation  of  his  property  by  the  loca- 
tion of  the  pesthouse.  On  the  trial  he  proved  by  a  number  of  witnesses  that 
the  value  of  his  property  was  decreased  by  the  location  of  the  pesthouse  from 
f20  to  $30  an  acre.  The  defendants  then  introduced  one  witness,  who  said  be 
had  known  the  land  all  his  life,  and  it  is  just  as  valuable  now  as  it  was 
before  the  pesthouse  was  built.  Two  other  witnesses  introduced  by  the 
defendants  were  of  the  same  opinion,  but  two  other  witnesses.  Introduced  by 
the  defendants,  thought  it  had  been  damaged.  The  jury  to  whom  the  case 
was  submitted  imder  proper  instructions  returned  a  verdict  for  the  defend- 
ants. The  only  question  made  on  the  appeal  is  in  substance  that  the  verdict 
is  palpably  against  the  evidence. 

The  proof  shows  that  the  nearest  pesthouse  to  appellant's  line  in  474  feet 
from  it,  and  something  over  1,860  feet  from  his  house.  The  other  pesthonsus 
«re  still  further  off.  The  proof  also  shows  that  the  contagion  of  smallpox 
•can  not  be  carried  through  the  air  more  than  a  hundred  or  two  hundred 
feet.  There  is  some  proof  that  it  may  be  carried  further,  but  the  great 
weight  of  the  evidence  is  otherwise,  and  this  is  confirmed  by  the  fact  that 
DO  contagion  has  yet  resulted  from  these  houses.  A  jury  selected  as  our 
Juries  ordinarily  are,  when  the  facts  were  proven  before  them,  were  peculiarly 
<iualifled  to  pass  on  a  question  of  this  character,  for  as  practical  men  they 
•could  form  their  own  judgments  on  the  facts,  and  we  do  not  think  we  ought 
to  disturb  their  finding. 

Judgment  affirmed. 


IjOUISVILLK  &  NASHVILLE  R.  R.  CO.  v.  POINTER'S  ADM'R. 

(Filed  October  16,  lOOS. ) 

1.  Railroads— Negligence— Pleading— Foreign  statutes— Statute  of  limita- 
tion—P.  was  a  fireman  on  appellant's  locomotive,  and  was  killed  in  Virginia 
by  the  engine  overturning,  caused  by  a  large  rock,  or  quantity  of  rook  and 
dirt,  slipping;  from  the  side  of  a  cut  and  forming  an  obstruction.  Within 
twelve  months  of  injury  this  action  was  brought  in  this  State  by  his  ad- 
ministrator to  recover  damages  for  his  death.  It  was  alleged  in  the  petition 
that  the  accident  was  caused  by  the  negligence  of  appellant,  its  agents  and 
servants,  in  failing  to  remove  the  stone  and  debris  from  the  side  of  the  cut 
in  time  to  have  prevented  the  slip.  It  was  charged  that  appellant  knew,  or 
by  the  exercise  of  ordinary  care  could  have  known,  of  the  existence  of  the 
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danger,  Id  time  to  have  aTerted  the  aooldent.  These  alleKatlons  were  denied 
by  appellant.  More  than  one  year  after  the  aooident  appellee  tendered  and 
filed  over  the  objection  of  appellaiit  an  amended  petition,  setting  up  and 
relying  on  a  statute  of  Virginia,  allowing  a  recovery  for  the  death  of  on& 
produced  by  the  negligence  of  another.  In  this  amendment  appellee  admita 
the  contention  of  appellant,  that  the  injury  was  caused  by  the  falling  of  one- 
large  rock.  Appellant  urges  that  the  amended  petition  was  improperly  filed 
as  the  action  was  brought  at  common  law,  and  an  amendments  basing  same 
on  a  statute,  was  a  departure  which  is  not  allowable.  It  is  also  insisted 
that  as  no  cause  of  action  was  stated  in  the  petition  there  was  nothing  to> 
amend  by,  and  as  there  was  no  cause  of  action  stated  until  the  amendment 
was  filed,  it  was  really  the  beginning  of  the  suit  at  which  time  limitation 
had  become  a  bar.  Held— That  the  amendment  was  germain  to  the  original  , 
cause  of  action  attempted  to  be  set  out  as  it  conforms  to  the  test,  and  a  re- 
covery on  the  original  action  would  bar  a  recovery  on  the  amendment,  and 
the  filing  of  the  petition  and  issual  of  the  summons  thereon  was  the  com- 
mencement of  the  action,  and  that  the  period  of  limitation  fixed  by  the  Vir- 
ginia statute  had  not  run  when  the  amendment  was  filed.  The  court  did 
not  abuse  its  discretion  in  refusing  to  permit  appellant  to  file  on  the  trial 
an  amended  answer  stating,  that  the  injury  was  caused  by  the  slip  of  a 
large  mass  of  rock  and  dirt,  as  several  depositions  had  been  taken  by  appel- 
lee on  issues  which  had  been  made  up  some  time  and  would  have  necessi- 
tated a  continuance  of  the  case. 

8.  Improper  conduct  of  attorney— Reading  to  the  jury  an  article  from  a. 
newspaper  stating  that  a  jury  in  another  case  had  given  plaintiff  a  verdict 
for  $16,000  by  counsel  in  his  concluding  argument  was  improper,  but  as 
the  court  directed  the  jury  not  to  consider  it,  it  was  not  prejudicial  as  it 
tended  only  to  aggravate  the  amount  of  damages,  and  the  recovery  in  the- 
action  was  apparently  not  effected  thereby,  it  being  for  only  $5,0UO. 

8.  Instruction— The  use  of  the  words  "reasonable  care"  in  an  instruc- 
tion, instead  of  '* ordinary  care,"  was  not  prejudicial,  as  they  are  used  aa 
synonymous  or  interchangeable.  The  giving  of  an  instruction  based  on  the 
Virginia  statute,  to  the  effect  that  they  should  say  in  their  verdict  what 
proportion  of  the  sum  found  should  go  to  the  father  or  mother  of  deceased, 
was  not  prejudicial  to  appellant. 

4.  Fellow  servants— A  fireman  on  a  locomotive  and  a  section  foreman  hav- 
ing charge  of  the  roadbed  are  not,  under  the  Virginia  statute,  fellow  ser- 
vants. The  court  holds  that  in  those  matters,  wherein  the  duty  was- 
peremptorily  that  of  the  master,  as,  for  example,  furnishing  safe  machinery 
or  appliances,  and  in  case  of  railway  companies,  safe  roadways  and  in 
maintaining  same,  the  duty  devolves  on  the  master  and  can  not  be  dele- 
gated, and  that  when  performed  by  his  servant,  the  servant  so  doing  them 
is  a  vioe-prinoipal,  and  for  his  neglect,  from  which  an  injury  results  to> 
another  servant  of  the  master,  the  latter  may  recover  from  the  principal. 

J.  W.  Alcorn  for  appellant. 

G.  G.  Williams  and  W.  G.  Welch  for  appellee. 

Appeal  from  Whitley  Gircuit  Gourt. 

Opinion  of  the  court  by  Judge  O'Bear. 

Charles  Pointer,  a  fireman  on  one  of  appellant's  locomotives,  was  killed 
the  17th  of  March,  18U0.  in  Lee  county,  Virginia,  by  the  wrecking  of  hia 
train.  A  large  rock,  or  quantity  of  rook  and  dirt,  slipped  from  the  side  of 
a  out  through  which  the  railroad   passed,  and  not  being  discovered  in  time» 
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the  train  ran  into  it.  The  train  was  derailed,  and  appellee's  intestate  wab 
scalded  and  otherwise  Injured  by  the  orerturnlng  of  the  Tocomotive,  from 
whioh  injuries  he  died. 

On  March  8,  IQOU,  this  suit  was  filed  in  the  Whitley  Circuit  Court  by  bis 
administrator  to  recover  damages  for  his  death,  it  being  alleged  that  the 
accident  was  caused  by  the  negligence  of  appellant,  its  agents  and  servants 
in  failing  to  remove  the  stone  and  debris  from  the  side  of  the  cut  In  time 
to  have  prevented  the  slip.  It  was  charged  that  appellant  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,  of  the  existence  of  the  daDger 
in  time  to  have  averted  the  accident.  The  answer  denied  the  negligeDce 
charged,  and  alleged  that  instead  of  being  a  mass  of  stone  and  dirt,  there 
was  but  one  stone  that  fell,  and  that  appellant  had  no  knowledge  or  Dotioe 
of  its  dangerous  condition  in  time  to  have  prevented  its  falling,  and  conld 
not  have  known  it  by  the  exercise  of  ordinary  care. 

Later,  but  not  within  a  year  of  appellee's  intestate,  appellee  tendered  an 
amended  petition,  in  which  he  admitted  that  there  was  but  one  stone  that 
fell,  instead  of  a  large  mass  of  stone  and  dirt.  He  alno  charged,  for  the  first 
time,  that  there  was  a  statute  of  Virginia  allowing  a  recovery  for  the  death 
of  one  produced  by  the  negligence  of  another.  The  statute  was  set  out  in 
faaec  verba,  and  is  as  follows: 

"Section  2902.  Whenever  the  death  of  a  person  may  be  caused  by  the 
wrongful  act,  neglect  or  default  of  any  person  or  corporation,  *  *  *  and 
the  act,  neglect  or  default  is  such  as  would  (if  death  bad  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action,  *  *  *  then,  and  in  every 
such  case,  the  person  who,  or  corporation,  *  *  *  which  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages. 

"Section  2903.  Every  such  action  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  such  deceased  person,  and  within  twelve 
months  after  his  or  her  death.  The  jury  in  such  action  may  award  such 
damages  as  to  it  may  seem  fair  and  just,  not  exceeding  $10,000,  and  may 
direct  in  what  proportion  they  shall  be  distributed  to  the  wife,  husband, 
parent  and  child  of  the  deceased. 

"Section  2904.  The  amount  recovered  in  such  action  shall,  after  the  pay- 
ment of  costs  and  reasonable  attorneys'  fees,  be  paid  to  the  wife,  husband, 
parent  and  child  of  the  deceased,  in  such  proportion  as  the  jury  may  have 
directed,  or  if  they  have  not  directed,  according  to  the  statute  of  distribu- 
tion ;  and  shall  be  free  from  all  debts  and  liabilities  of  the  deceased;  but  Jf 
there  be  no  wife,  husband,  parent  or  child,  the  amount  so  recovered  shal^ 
be  assets  in  the  hands  of  the  personal  representative  to  be  disposed  of  ac- 
cording to  law. 

"Section  2667.  When  any  person  shall  be  intestate  as  to  his  personal  estate 
or  any  part  thereof,  the  surplus,  *  *  *  after  paymenj;  of  funeral  expenses, 
charges  of  administration  and  debts,  shall  pass  and  be  distributed  to  and 
among  the  same  persons,  and  In  the  same  proportion,  to  whom  and  in  which 
real  estate  is  directed  to  descend. 

"Section  2648.  When  any  person  having  title  to  any  real  estate^  of  inbeiS- 
tance  shall  die  intestate  as  to  such  estate,  it  shall  descend  and  pass  in  par- 
cenary of  such  of  his  kindred,  male  and  female,  as  are  not  alien  enemlee. 
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iD  the  following  course:  Firsfc,  to  his  childreDand  their  descendnnts;  second, 
if  there  be  no  child  nor  the  descendant  of  any  child,  then  to  his  father." 

To  the  filing  of  this  amendment  appellant  ohjected.  The  court  notwith- 
standing permitted  it  to  be  filled.  A  demurrer  to  it  was  OTerruled.  A  de- 
murrer was  sustained  to  appellant's  plea  of  limitation  of  one  year  interposed 
io  avoidance  of  it.  All  these  rulings  raise  but  the  one  question  :  Was  the 
amendment  germain  to  the  original  cause  of  action  sued  on,  therefore,  relat- 
ing back  to  the  time  of  the  filing  of  the  original  petition  so  ae  to  save  the 
rcnning  of  the  statute? 

The  position  of  appellant  is,  that  the  original  petition  showing  affirma- 
tively that  the  injury  and  death  occurred  beyond  this  State,  and  in  the  State 
of  Virginia,  and  not  stating  nor  intimating  that  there  existed  in  Virginia 
a  statute  allowing  a  recovery  for  death,  stated  no  cauFe  of  action;  that  we 
must  presume,  in  the  absence  of  allegations  to  the  contrary,  that  the  com- 
mon law  only  is  in  foice  in  Virignia,  where  the  negligent  act  and  death  are 
laid  (Valz  v.  First  National  Bank  of  Birmingham,  &6  Ky.,  649),  the  com- 
mon law  not  allowing  a  recovery  for  the  negligent  Injury  of  another  result- 
ing in  instant  death  (Eden  v.  Lexington  &  Frankfort  R.  R.  Co.,  14  B.  Mon., 
165;  Hansford's  Adm'z  v.  Payne  &  Co..  11  Bush,  880),  and  the  statute  of 
Kentucky  allowing  a  recovery  for  such  negligent  act  and  consequent  death, 
can  not  have  any  extra-territorial  force,  and  can  not,  therefore,  embrace 
an  act  occurring  out  of  the  State.  (Bruce's  Adm'rv.  Cincinnati  R.  R. 
Co.,  88  Ky.,  174.)  It  is  the  argument  of  appellant  that  an  amedment  can 
not  be  allowed  to  state  for  the  first  time  a  cause  of  action  under  a  statute 
by  way  of  amendment  to  a  cause  of  action  sued  on  under  the  common  law. 
(Gregory  v.  Wabash  R.  R.  Co.,  90  Mo.  App.,  448;  Bolton  v.  Georgia  Pac.  R. 
R.  Co.,  83  Ua.,  669.)  The  latter  case  is  mainly  relied  on  as  an  authority 
most  clearly  in  point.  In  that  case  it  was  said:  ''Whenever  a  suit  is  com- 
menced in  this  State  and  the  plaintiff  relies  for  his  right  of  action  and  his 
recovery  upon  a  foreign  statute,  be  must  plead  said  statute.  If  he  pleads  it 
defeotlTely,  or  shows  in  some  way  that  he  relies  upon  it,  he  will  be  entitled 
under  our  Code  to  amend  by  setting  out  the  statute.  "^  *  *  If,  however, 
be  commences  his  action  and  relies  upon  his  common  law  right,  we  do  not 
think  be  oan  amend  hifi  common  law  declaration  by  setting  out  the  statute, 
etc." 

We  find  ourselves  unable  to  agree  entirely  with  the  learned  Georgia  Su- 
preme Court. 

Aside  from  the  criticism  of  this  case  in  Maxwell  on  Code  Pleading,  679, 
that  application  of  the  rule  as  affecting  amendments  does  not  satisfy  our 
conception  of  the  spirit  of  Code  pleading,  nor  does- It  appear  to  be  supported 
by  other  authority.  It  is  truly  said  that  unless  there  was  a  statute  allowing 
a  recovery  in  this  case,  then  no  recovery  could  be  had,  for  the  common 
law  allowed  none.  The  cause  of  action,  however,  was  not  the  statute,  but 
the  negligent  act  causing  the  death  sued  for.  The  proper  parties  appear. 
The  one  entitled  in  fact  to  bring  this  suit  does  so.  The  cause  of  the  acci- 
dent, the  negligence,  its  result,  and  the  pleader's  claim  toj^  relief  are  all  set 
forth.  Each  of  these  statements  is  equally  with  every  other  one  essential 
to  the  right  of  recovery— neither  less  nor  more  so  than  the  allegation  of  tbe 
existence  of  tbe  Virginia  Statutes.    If  the  injury  bad  occurred  in  this  State, 
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of  course  the  statute  need  not  have  been  plead.  Bat  foreign  statu  tea,  con- 
ferring rlgbts,  must  be  pleaded  as  any  other  necessary  fact  upon  wbloh  the 
reooTery  may  be  based.  (Valz  v.  First  National  Bank  of  Birmlnicbam.  05 
Ky.,  649;  Templeton  v.  Sharp.  10  Ky.  Law  Bep.,  4S9. )  The  plaintiff  was 
attempting  to  set  forth  in  this  petition  hisoauseof  action  against  appellant. 
Not  a  cause  that  did  not  exist  (at  common  law),  but  the  one  that  did  exist, 
and  that  necessarily  must  have  been  based  upon  some  statute.  He  alleged 
a  number  of  essential  facts,  but  omitted  one.  By  this  amendment  he  anp- 
plies  the  one  omitted.  This  does  not  change  the  parties,  nor  the  nature  of 
the  action,  nor  the  cause  of  it.  It  merely  perfects  that  which  before  waa 
imperfect  for  lack  of  that  averment.  Such  is  the  proper  ofSoe  of  all  amend- 
ments. A  true  test,  whether  they  are  germain  to  the  original  cause  of 
action  attempted  to  be  set  out  is,  would  a  recovery  upon  the  original  action 
have  been  a  bar  to  a  suit  upon  the  one  set  out  in  the  amendment? 

But  it  is  argued  that  as  no  cause  of  action  was  stated  in  the  petition  there 
was  nothing  to  amend  by.  And  as  there  was  no  cause  of  action  stated  tilt 
the  amendment  was  filed,  it  was  really  the  beginning  of  the  suft,  at  which 
time  limitation  had  become  a  bar.  This  much  may  be  said,  in  one  sense, 
of  all  necessary  amendments. 

A  plaintiff  will  not  be  allowed  to  amend  his  cause  of  action  by  ohanging 
it.  The  office  of  the  amendment  is  to  perfect  or  complete  that  which  la 
begun,  but  is  incomplete. 

"The  Civil  Code,  with  a  view  to  a  trial  upon  the  merits,  and  the  attain- 
ment  of  justice,  allows  great  liberality  in  this  respect;  and  the  lower  court- 
should  not  be  controlled  in  the  exercise  of  power  unless  it  be  manifestlr 
abused."  (Fllbin's  Adm'r  v.  Chesapeake,  &c..  R.  B.  Co.,  91  Ky.,  446; 
Qreen  v.  City  of  Covington,  83  Ky.,  410.) 

As  to  what  will  form  a  basis  as  a  sofQoient  statement  of  the  original  cause 
of  action,  upon  which  perfecting  amendments  will  be  allowed,  the  oourts 
have  had  numerous  instances  before  it. 

In  Ellison  v.  Georgia  B.  B.  Co.,  87  Qa.,  710.  that  court  has  again  psaaed 
upon  this  question.  We  construe  this  case  as  overruling  Bolton  ?.  Georgia 
Pac.  B.  B.  Co.,  88  Ga..  669,  the  two  being  in  conflict.  In  the  case  of 
Ellison  the  court  undertook  a  more  exhaustive  review  of  the  doctrine  of 
amendments  under  the  Code,  and  took  occasion  to  say :  *'Tbe  case  of  Martin- 
V.  The  Gainesville.  &c.,  B.  B.  Co..  78  Ga.,  807.  is  overruled;  and  so  Is  any 
and  every  other  case,  in  so  far  as  the  Judgment  of  aflQrmanoe  or  reTeraal 
rests  upon  the  construction  herein  reviewed  and  disapproved.*' 

The  court  then  proceeded  to  lay  down  the  rule  below,  which  Is  fairly  and 
well  stated :  "There  must  be  some  trace  of  a  particular  cause  of  action  in  the 
declaration  in  order  that  it  may  contain  enough  to  amend  by.  •  *  * 
When  a  cause  of  action  appears  in  a  declaration,  that,  and  that  onlj.  Is  the 
one  which  the  pleader  is  supposed  to  have  designed.  When  none  appears, 
the  design  is  to  be  sought  in  the  light  of  what  is  alleged  in  the  declaration 
compared  with  what  is  alleged  in  the  proposed  amendment  If  the  two  sets 
of  allegations  harmonize  so  as  to  be  parts  of  one  and  the  same  rafBolent- 
design,  and  so  as  to  fill  out  that  design  and  render  It  as  complete  on  paper 
as  the  latir  requires  it  to  be.  the  amendment  is  germain  and  must  be  al- 
lowed.   *    *    *    The  least  amount  of  substance  in  a  declaration  which  will 
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serre  to  show  that  what  is  offered  to  be  added  rightly  belongs  there,  is 
enoagh  to  amend  by  if  the  addition  proposed  would  make  the  cause  of  action 
Gomplete. ' ' 

If  the  original  and  amended  petition  form  the  right  of  plaintiff  to  relief 
on  different  or  Inconsistent  titles  or  grounds,  or  upon  entirely  inconsistent 
claims  arising  out  of  different  states  of  fact,  the  amendment  would  not  be 
germain. 

The  Supreme  Court  of  New  York,  applying  a  Code  provision  almost 
identical  with  ours  f section  184)  in  case  where  the  plaintiff  had  failed  to  sec 
out  a  foreign  statute  giving  the  right  of  recovery,  allowed  an  amendment 
pleading  the  statute,  (tiustig  v.  N.  Y.,  L.  E.  Ss  W.  Bf  B.  Co..  65  Hun.» 
647;  Chander  v.  Erie  Transfer  Co.,  13  N.  Y.  Sup.,  673;  Davis  v.  N.  Y.,  L. 
E.  &  W.  B.  B.  Co.,  100  N.  Y.,  646.) 

Nashville,  Chattanooga  &  St.  Louis  By.  Co.  v.  Foster,  Adv.  Case  Tenn.» 
1883(11  Amer.  &  Eng.  B.  B.  Cases,  O.  S.,  ISO),  was  a  case  involving  in  one 
sense  this  question.  That  suit  was  in  Tennessee.  It  developed  that  the 
aooideot  had  occurred  in  Alabama.  Plaintiff  was  allowed  to  amend  and 
Befe  up  the  statute  of  Alabama  allowing  the  recovery.  In  that  case  the  stat- 
utory period  of  limitation  for  bringing  the  action  had  not  run  when  the 
amendment  was  tendered.  Counsel  for  appellant  seeks  to  distinguish  this 
case  on  that  ground.  We  fail  to  perceive  wherein  it  is  not  authority,  for 
the  question  is,  is  the  amendment  germain  to  the  original  cause  of  action? 
If  it  is,  then  the  question  of  limitation  necesarily  will  be  referred  to  the 
time  of  the  '^commencement  of  the  action." 

In  Bank  of  Louisville  v.  Board  of  Trustees  of  Public  Schools,  88  Ky.,  919» 
the  aotion  was  brought  under  a  statute,  the  act  of  April,  1883,  providing 
that  certain  deposits,  where  the  depositors  had  not  been  heard  of  for  eight 
years,  and  had  not  exercised  any  act  of  ownership  over  them,  should  escheat 
to  the  Commonwealth  for  the  benefit  of  public  schools  of  the  city  of  Louis- 
ville. An  amendment  was  allowed  that  sought  to  recover  these  deposits  as 
escheats  on  a  different  statutory  ground,  viz.,  that  the  depositors  had  died 
without  heirs  or  distributees.    (L..  C.  ^  L.  B.  B.  v.  Case,  9  Bush,  781.) 

We  are  of  opinion  that  the  amendment  in  the  case  at  bar  was  germain  to 
the  original  cause  of  aotion ;  that  the  filing  of  the  petition  and  issual  of  the 
snmmons  thereon  was  the  commencement  of  this  action  (Code,  section  89), 
and  that  the  period  of  limitation  fixed  by  the  Virginia  statute  had  not 
then  run.  The  court's  ruling  was  proper,  both  as  to  filing  the  amendment 
and  sustaining  the  demurrer  to  the  plea  of  limitation  filed  to  it. 

Appellant  offered  to  file  at  the  beginning  of  the  trial  an  amended  answer, 
Id  which  it  averred  that  the  accident  was  caused,  not  by  the  falling  of  one 
large  rock,  but  by  a  slip  in  the  side  of  the  cut  of  a  large  mass  of  rock  and 
dirt.  The  court  refused  to  permit  this  amendment,  and  of  that  ruling  ap- 
pellant makes  serious  complaint.  As  has  been  stated,  the  accident  occurred 
in  Lee  county,  Virginia,  and  the  trial  was  had  in  Whitley  county,  Ken- 
tucky, probably  more  than  a  hundred  miles  distant.  Appellee  in  the  devel- 
opment of  his  cas^  had  taken  the  deposition  of  a  dozen  or  more  witnesses 
living  in  the  vicinity  where  the  accident  occurred,  this  evidence  constituting 
^'je  bulk  of  appellee's  case.    The  evidence  was  taken  upon  the  issue  as  then 
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formed,  and  as  it  had  stood  for  some  time.  To  allow  its  change  at  the 
besiDDinff  of  the  trial  was  to  have  practically  destroyed  the  evidence  taken 
on  this  point,  at  least  it  would  have  necessarily  resulted  in  a  further  post- 
ponement of  the  trial.  In  EskridRO's  Ex'or  v.  C,  N»  O.  &  T.  P.  Ry.  Co.,  89 
Ky.,  S67,  in  the  original  petition  it  was  stated  that  the  injury  was  caused  by 
the  negligence  of  those  in  charge  of  the  southbound  accommodation  train, 
but  in  the  amended  petition  filed  before  answer  it  was  stated  to  have  been 
oaused  by  the  willful  negligence  of  the  servants  of  appellee  in  charge  of  the 
southbound  express  train  which  passed  before  the  other:  an^d  one  of  the 
alleged  errors  was  the  refusal  of  the  court  to  permit  the  plaintiff  to  file  a 
second  amended  petition,  in  which  it  was  stated,  as  in  the  original,  that  the 
southbound  accommodation  train  caused  the  injury.  The  motion  to  file  the 
last-named  pleading  was  made  after  the  jury  was  sworn,  and  some  wit- 
nesses had  testified.  The  court  overruled  the  motion,  and  this  ruling  was 
affirmed  on  appeal.  The  court  used  this  language:  "For  the  issue  having 
been  made  up  and  partly  tried  as  to  negligence  of  those  in  charge  of  the 
express  train,  it  would  have  been  obviously  prejudicial  to  the  defendant  to 
allow  it  then  changed." 

It  seems  to  us  that  the  two  cases  are  so  nearly  parallel  in  point  of  circura- 
stanoe  and  reason  that  the  one  cited  must  be  held  conclusive  of  the  proper 
practice  in  the  one  at  bar.  It  would  have  been  not  only  manifestly  unjust 
to  appellee  to  have  allowed  a  change  of  the  issue  at  that  late  date,  but  there 
is  not  a  sufficient  reason  shown  why  apT^ellant  might  not  have  accurately 
set  out  the  facts  either  in  its  original  answer  or  earlier.  Its  servants  and 
agents  in  charge  knew  as  a  matter  of  fact,  and  within  a  few  hours  of  the 
occurrence,  exactly  whether  it  was  a  large  mass  of  rock,  or  the  falling  of 
a  single  rock,  that  caused  the  wreck.  And  while  it  may  not  have  been  the 
fault  of  counsel  that  he  was  not  earlier  apprised  of  this  true  state  of  affairp, 
yet  it  necessarily  was  the  fault  of  his  client  that  he  was  not  so  apprised. 

In  the  concluding  argument  to  the  jury  counsel  for  plaintifi  read  to  the 
jury  a  statement  published  in  a  daily  newspaper,  that  within  a  day  or  two 
previous  to  the  trial  a  jury  in  another  county  in  this  State  had  rendered  a 
verdict  against  the  same  defendant  for  II  6, GOO  for  the  death  of  a  passenger, 
Mrs.  Garotbers.  This  conduct  was  objected  to  by  appellant's  attorney.  The 
court  promptly  reprimanded  counsel  making  the  argument,  and  explicitly 
charged  the  jury  that  it  was  improper,  and  that  they-  should  not  consider 
it  in  forming  their  verdict  in  this  case.  While  it  may  be  true  that  there 
might  exist  a  state  of  case  where  such  an  improper  digression  by  counsel 
in  the  closing  argument  may  have  had  its  hurtful  effect,  and  be  beyond  the 
power  of  the  court  to  remedy  by  its  cautioning  charge,  and  that  in  such 
state  of  case  this  court  would  not  be  authorized  to  speculate  as  to  the  proba- 
ble effect  of  the  Improper  matter,  but  would  order  a  new  trial  (McHenry 
Coal  Co.  V.  Sneddon,  98  Ky.,  686);  but  we  do  nol  regard  such  to  have  been 
the  result,  or  even  the  probable  result,  in  the  oase  at  bar.  The  verdict 
returned  by  the  jury,  |6,000,  as  compensation  for  the  destruction  of  life  and 
the  power  of  the  decedent  to  earn  money,  he  being  a  young  man,  about 
twenty-two  years  of  age,  in  good  health,  and  earning  160  or  $76  per  loontb, 
shows  of  itself  that  the  jury  were  not  improperly  influenced,  or  inflaenoed 
at  all,  by  the  matter  referred  to.    The  only  improper  effect  of  the  newspaper 
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article  would  have  been  to  inoite  the  jury  to  have  reDdered  an  ezoeflcWe 
Tdrdiot.  The  Terdiot  Id  this  ease  is  not  ezoesfliTe.  and  is  not  olaimed  to  be. 
We  fail  to  see  that  appellant  was  prejndloed  by  the  proceeding  in  question. 

A  part  of  the  lostruotions  given  to  the  jury,  of  which  complaint  is  made, 
am  as  follows:  ''If  yoa  believe  from  the  evidence,  that  at  the  time  the  aool« 
dent  ocourred,  resulting  In  the  death  of  Chailes  Pointer,  said  stone  wat 
unsafe,  dangerons  and  liable  to  fall,  and  that  the  section  foreman  knew,  or 
by  the  exercise  of  a  reasonable  care  and  prudence  in  the  inspection  of  the 
<cQt  could  have  known,  that  the  same  was  in  such  dangerous  and  unsafe 
coodltion  in  time  to  have  removed  same  before  the  injury  to  Pointer,  etc.'* 

The  oriticlsm  of  the  instruction  is  that  the  court  used  the  words  '*reA 
-sonable  care.'*  instead  of  "ordinary  care."  In  the  argument  counsel  admits 
that  the  terms  are  in  law  practically  synonymous.  In  their  ordinary  use, 
in  connection  with  the  subject  in  hand,  they  are  also  substantially  synony* 
aious.  It  can  not  be  that  the  jury  could  have  been  misled^  thereby  to  have 
found  that  the  railroad  company  was  required  to  use  more  than  ordinary 
care  because  it  was  required  to  use  reasonable  care.  Ordinary  care  is  rea- 
sonable care.  If  ordinary  care  were  less  than  reasonable  care,  it  would  be 
rejected  by  the  oourts  as  the  standard  of  conduct  of  those  charged  with  the 
doty  imposed  upbn  appellant  as  an  operator  of  a  steam  railway,  for  the 
«onrt8  would  not  permit  such  a  one  to  escape  liability  upon  the  exercise  of 
less  than  what  would  be  reasonable  care  toward  those  in  its  employ.  The 
terms  are  used  as  synonymous  or  interchangeably  in  many  of  the  oases. 
in  Am.  &  Eng.  Bnc,  912,  2d  edition. ) 

Another  objection  to  the  instructions  is  that  they  «ay  to  the  jury,  '*if  yon 
find  for  the  plaintiff  you  may  say  in  your  verdict  what  proportion  of  the 
€Qm  so  found  shall  go  to  the  father  or  mother  of  the  deceased."  This  ln« 
struction.  of  course,  was  predicated  upon  the  Virginia  statute,  supra,  which 
provides  that  in  case  of  the  intestacy  of  the  decedent  without  wife  or  issue 
the  recovery  should  "be  apportioned  to  the  parent  in  such  proportions  as  the 
jury  may  have  directed."  Under  section  2648  of  the  Virginia  statute,  supra, 
it  was  shown  that  if  there  was  no  child,  nor  the  descendant  of  any  child, 
then  the  estate  was  to  go  to  his  father.  Appellant  insists  that  including 
the  intestate's  mother  In  this  instruction  was  improper  and  prejudicial, 
because  it  permitted  the  jury  to  consider  her  claims  and  possible  necessities, 
«to.,  and  that  they  likely  did  so  in  estimating  their  verdict.  It  should  be 
noted,  however,  that  the  court  restricted  the  jury  in  the  first  place  that  if 
they  found  for  appellee,  they  should  "find  for  him  such  a  sum  in  damages 
as  you  may  believe  from  the  evidence  will  fairly  compensate  him  for  the  loss 
of  the  life  of  his  intestate,  Charles  Pointer,  and  you  may  measure  such  dam« 
ages  by  the  ability  of  the  deceased  to  earn  money,  taking  into  consideration 
his  age,  physical  condition,  mental  capacity  and  prospect  of  life  as  they  ap* 
peared  in  evidence,  provided  that  the  finding  shall  not  exceed  $10,000." 

If  the  jury  obeyed  the  instructions  of  the  oourt,  as  it  was  their  duty  to  do, 
and  as  they  did  so  far  as  anything  in  this  reoord  discloses,  they  were  not  at 
libera  to  take  into  oonslderation  the  fact  of  decedent's  having  a  mother 
alive,  or  of  her  needs  or  requirements  in  estimating  the  si2e  of  the  verdict. 
Bat  after  the  compensation  had  been  agreed  upon  as  defined  by  the  instruQ<- 
tion,  then  the  Jury  were  permitted  by  the  further  instruction  of  the  court  to 
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apportion  the  sum  bo  fouDd  among  oertaln  persona,  to  wit :  The  father  andT 
mother  of  the  decedent.  If  this  was  error,  it  affected  the  father  alone,  or 
possibly  the  funeral  creditor  of  the  deceased.  As  no  objection  comes  from 
either  of  these  sonrces,  we  can  not  see  that  appellant  is  prejudiced  by  tbe- 
form  of  the  instruction. 

The  remaining  question  for  decision  is  upon  appellant's  plea  that  Dcder 
the  laws  of  Virginia,  where  the  accident  occurred,  and  by  which  of  course* 
the  recovery  must  be  regulated,  the  deceased  and  section  foreman,  or  track 
repairer,  were  fellow  servants;  that  the  law  of  Virginia  did  not  allow  one 
servant  injured  by  the  negligence  of  a  fellow  servant  to  recover  therefor- 
from  the  master.  The  following  cases  were  used  in  evidence  below,  and  ar» 
referred  .to  as  embracing  the  law  of  Virginia  upon  that  subject:  Moon's- 
Adm'r  v.  R.  &  A.  R.  R.  Co.,  78  Va..  746;  Norfolk  &  Western  R.  R.  Co.  v. 
Nuckol's  Adm'r,  91  Vs.,  198;  Richmond  Locomotive  Works  v.  Ford,  04  Va.» 
6)7;  Norfolk  &  Western  R.  R.  Go:  v.  Houcbins,  96  Va.,  899;  Russell  Creek 
Coal  Co.  V.  Wells,  9Q  Va.,  416.) 

The  law  upon  this  vexing  question,  as  it  is  applied  in  Virginia,  aooordinir 
to  the  opinions  in  the  cases  supra,  delivered  by  the  Supreme  Court  of  Ap- 
peals of  that  State,  is  far  more  liberal  to  the  master  than  obtains  in  thla 
State  and  some  other  jurisdictions.  It  is  not  our  purpose,  however,  to 
enter  upon  a  criticism  or  an  analysis  of  the  reasons  for  this  distinctloD;  it 
exists  probably  as  much  in  policy  as  in  principle.  In  the  Moon  Caae,  78- 
Va.,  supra,  a  brakeman  upon  a  train  was  injured  by  the  negligence  of  a 
track  repairer,  in  having  the  track  in  defective  condition  so  as  to  wreck  the 
train.  The  brakeman  was  allowed  to  recover.  The  court  held  that  ''where 
a  person  is  placed  in  charge  of  the  'construction  or  repair  of  machinery, '  or 
'dispatching  of  trains,'  the  'maintenance  of  way,'  etc.,  he  is  not  a  fellow 
servant  with  those  under  him,  nor  with  those  in  a  different  department  of 
the  company's  serivce.  He  is  the  agestof  the  company,  which  hasassumed» 
through  him,  the  performance  of  duties  which  are  absolute  and  imperative^ 
the  omission  or  the  negligence  of  performing  which  the  law  will  in  nowise 
excuse." 

In  the  Nuckol  case,  which  seems  to  have  been  one  thoroughly  considered 
by  the  court,  wherein  it  entered  upon  a  re^zamioation  of  numerous  pre- 
vious decisions  of  that  court  bearing  on  this  subject.  Moon's  case,  supra, 
was  approved,  although  the  court  was  then  inclined  to  the  opinion  that  the 
former  case  should  have  been  rested  upon  the  negligence  of  the  company  in 
failing  to  provide  a  safe  and  suitable  track,  rather  than  upon  the  negllence 
of  the  track-keeper  in  falling  to  give  a  signal  to  the  approaching  train.  The 
Kuckol  case  was  followed  and  approved  in  Ford's  case,  94  Va.,  627.  Moon's 
case,  as  interpreted  in  the  opinion  in  Nuokol  oase,  supra,  was  approved  in  the 
Houcbins  case,  96  Va.,  899.  The  Virginia  court  does  not  seem  to  recognize 
degrees  or  grades  of  service  in  which  servants  may  be  employed  as  affecting 
the  master's  liability  for  their  negligence  to  their  fellow  servants,  but  rests 
that  liability  upon  the  nature  of  the  employment  in  which  the  servants 
may  be  engaged,  without  respect  to  their  grade.  In  chose  matters,  wherein 
the  duty  was  peremptorily  that  of  the  master,  as,  for  example,  furnishing 
safe  machinery  or  appliances,  and  in  case  of  railway  companies,  safe  road- 
Ways,  and  in  maintaining  same,  that  court  holds  to  the  doctrine  that  theso* 


DILLON  V.  DILLON,  &0.  781 

/ 
m  tbe  master's  duties,  and  oao  not  be  delegated,  and  that  when  performed 
by  bis  servaiit,  the  serraot  so  dolDg  them  is  a  vice-prinoipal,  and  for  bis 
oegleot,  from  which  an  injury  results  to  another  servant  of  the  master,  the 
latter  may  recover  from  the  principal.  Such  was  the  finding  of  the  circuit 
<)oart  in  this  case  as  to  the  law  of  Virginia.  The  verdict  is  fully  sustained 
bj  tbe  evidence  and  pleadings.  v 

Judgment  aiSrmed,  with  damages. 


DILLON  V.  DILLON,  &o. 
(Filed  October  17,  1902— Not  to  be  reported.) 

1.  Husband  and  wife^Mortgage  to  secure  debt  contracted  before  marriage 
^Appellant  brought  this  suit  against  the  heirs  of  her  late  husband,  alleg- 
ing that  she  had  purchased  a  house  and  lot  from  the  estate  of  a  former  hns- 
baad,  and  had  paid  a  part  of  the  purchase  money,  and  that  D.  paid  the 
balanoe  of  the  purchase  money  for  her,  and  the  title  to  the  property  was 
Donvejed  to  her.  She  and  D.  subsequently  married  and  at  his  instance,  and 
by  his  procurement,  she  was  induced  to  sign  a  deed  with  her  husband  con* 
Teying  said  property  to  M.,  who  conveyed  same  to  her  husband,  the  hus- 
tend  stating  at  the  time  that  this  was  done  to  secure  his  debt.  She  says 
thin  was  in  fraud  of  her  rights,  and  seeks  to  recover  the  property  and  have 
the  deed  to  the  husband  cancelled.  Held— That  owing  -to  the  oircumstanoes 
snrrounding  the  case,  and  the  relation  of  the  parties,  the  deed  is  construed 
to  be  a  mortgage  to  secure  the  husband's  debt.  But  as  the  debt  existed 
prior  to  the  marriage  tbe  law  treats  the  debts  from  the  wife,  made  before 
the  marriage,  as  cancelled  by  the  marriage. 

8.  Rents^ Taxes  and  Improvements— As  this  transaction  took  place  prior 
to  tbe  passage  of  the  act  of  18d4  bis  marital  rights  were  not  affected  by  that 
law.  His  inchoate  right  of  curtesy  was  not  divested  by  that  act.  He  was 
entitled  to  the  possession  of  tbe  wife's  land,  and  to  the  rents.  There  can  be 
no  recovery  of  rents  and  profits  up  to  his  death,  and  there  can  be  no  allow* 
«ooe  for  improvements  or  for  tbe  payment  of   taxes  by  him  in  his  lifetime. 

8.  Evidence— Testimony  of  wife  as  to  transactions  with  deceased  husband 
—Tbe  wife  was  not  competent  to  testify  for  herself  as  to  statements  made  to 
her  relating  to  the  purpose  for  executing  tbe  deed,  but  she  could  testify  aa 
to  what  took  place  between  her  and  the  clerk  at  the  time  he  took  her  ao« 
kDowledgment. 

J.  W.  Compton  for  appellant. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Mary  C.  Dillon,  filed  this  suit  against  the  heirs  at  law  of  her 
deceased  husband,  J.  M.  Dillon,  alleging  that  before  her  marriage  to  him 
sbewas  the  widow  of  Biohard  Slemmon,  and  bad  bought  in  tbe  suit  to 
settle  his  estate  a  house  and  lot  in  Edmonton  for  (:699.S0;  that  she  had  paid 
part  of  the  purchase  money  and  tbe  land  had  been  conveyed  to  her;  that  J. 
M.  Dillon,  when  they  were  about  to  be  married,  furnished  her  the  balanoe 
cf  tbe  money  to  pay  for  the  property,  and  she  accepted  it  as  a  gift;  that 
after  this  they  were  married,  and  after  their  marriage  he  said  to  her  that  he 
bad  to  be  secured  in  the  money  he  had  let  her  have,  and  If  she  did  not 
eeeure  him  there  would  be  trouble   in  the  family;  that  he  then,  without 
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her  kDow ledge,  prooured  a  deed  to  be  prepared  and  brought  to  her  for  8lgD» 
tare,  whioh  she  Bi^Ded  under  ooeroion,  conveying  the  property  to  B.  F. 
Myers,  who  oonveyed  it  on  the  same  day  tb:.her  husband;  that  after  said 
deed  was  written  her  husband  said  he  only  wanted  to  be  Eeeured  in  the 
money  he  had  paid  her,  and  that  it  should  be  noade  right,  but  neglected  to 
correct  the  matter  before  his  death.  She  prayed  judgment  cancelling  the 
deed,  and  for  possession  of  the  property  and  recovery  of  the  rents  and  proflts. 

The  defendants  denied  the  allegations  of  the  petition  and  alleged  afSrma- 
tively  that  she  had  paid  on  the  (property  135,  and  that.^.,  M.  Dillon  paid  on 
it  for  her  1884.76,  which  was  all  the  property  was  worth,  and  that  she  agreed 
at  the  time  that  if  he  would  pay  this  he  might  have  the  property,  but  failed 
to  make  him  a  deed  before  they  were  married,  and  after  they  were  married 
the  deeds  in  contest  were  made  to  carry  out  the  parol  arrangement. 

The  plaintiff  gave  her  deposition  in  which  she  stated  substantially  the 
facts  as  they  were  set  out  in  her  petition,  but  the  court  properly  sustained 
an  exception  to  this  testimony,  for  the  reason  that  J.  M.  Dillon,  with  whom 
the  transaction  was  held,  being  dead,  she  could  not  testify  for  herself  as  to 
any  transaction  with  him.  The  defendants  offered  no  testimony  in  support 
of  the  afBrmative  averments  of  their  answer.  The  deputy  clerk,  who  took 
the  acknowledgments  to  the  deeds,  testified  to  what  took  place  between  him 
and  the  wife  when  he  took  the  acknowledgment.  She  also  testified  on  this 
subject,  and  to  this  extent  her  testimony  was  competent,  as.  her  husband 
was  not  present  and  her  testimony  did  not  relate  to  any  communication  be- 
tween tbem  or  any  transaction  by  him  with  her.  There  is  no  other  compe> 
tent  evidence  in  the  case  bearing  upon  the  issue,  except  the  deeds  themselves. 
Which,  so  far  as  material,  are  as  follows :  ''This  Indenture  was  this  day  made 
and  entered  into  between  Mary  G.  Dillon  and  James  M.  Dillon,  her  hus- 
band, party  of  the  first  part,  and  B.  F.  Myers,  party  of  the  second  part,  all 
of  the  county  of  Metcalfe  and  State  of  Kentucky,  witnesseth  :  That  whereas,, 
on  the  11th  day  of  April,  1884,  George  Shirley  brought  suit  against  J.  F. 
Ray,  as  administrator  of  R.  W.  Slemmon,  deceased,  making  the  said  Mary 
G.  Dillon,  then  his  widow,  and  his  other  heirs  as  joint  defendants  upon  an 
alleged  indebtedness  of  the  said  K.  W.  Slemmons.  in  which  there  was  an 
order  obtained  directing  the  sale  of  a  certain  house  and  lot,  which  sale  was 
made  on  the  23d  day  of  June,  1884,  and  that  said  Mary  C.  Dillon,  then  Slem- 
mons, became  the  purchaser  at  the  price  of  $599.33,  and  on  said  day  she  exe- 
cuted bond  therefor.  Three  hundred  and  thirty-five  dollars  of  this  bond  was 
paid  by  her  and  $384.76  was  paid  by  the  said  James  M.  Dillon  with  his  own 
means  and  money.  And,  whereas,  on  the  31st  day  of  June,  188P,  the  coni- 
missioner  of  said  court  made  a  deed  to  said  house  and  lot  to  the  said  Mary 
G.  Dillon,  then  Mary  C.  Slemmoi.8,  who  afterward,  to  wit,  on  the  6th  day 
of  October,  1889,  married  the  said  James  M.  Dillon,  and  being  desirous  to 
vest  the  legal  and  equitable  title  to  said  house  and  lot  in  the  said  James  M. 
Dillon,  has  determined  to  convey  the  same  to  B.  F.  Myers,  party  of  the  sec- 
ond part,  with  the  intention  that  he  shall  reconvey  said  property  to  the  said 
James  M.  Dillon.  Therefore,  for  and  in  consideration  of  the  matters  and 
premises  herein  above  mentioned  and  for  the  further  consideration  of  |1  iu 
hand  paid,  the  party  of  the  first  part  doth  by  these  presents  sell  and  convey 
unto  the  party  of  the  second  part  the  aforesaid  house  and  lot,  etc." 
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"ThiB  IndeDture  ^as  this  day  made  and  entered  into  between  B.  F.  Myers 
and  Viotoria  Myers,  his  wife,  party  of  the  first  part  and  James  M.  Dillon, 
party  of  the  second  part,  all  of  the  oonnty  of  Metcalfe  and  State  of  Kentucky, 
witnesseth :  That  whereas,  on  the  11th  day  of  April,  1884,  George  Shirley 
brought  snit  in  the  Metcalfe  Gircnit  Court  against  J.  F.  Ray,  as  adminis- 
trator of  R.  W.  Slemmons,  deceased,  making  his  widow  and  other  heirs  joint 
defendants,  upon  an  alleged  indebtedness  of  the  said  R.  W.  Slemmons,  in 
which  there  was  an  order  obtained  directing  a  sale  of  a  certain  house  and 
lot,  which  sale  was  made  on  the  94th  day  of  June,  1884,  and  Mary  G.  Slem- 
mons, widow  of  the  said  R.  W.  Slemmons.  became  the  purchaser  at  the  prioe 
of  $599.33;  and  on  said  day  she  executed  bond  therefor.  Three  hundred  and 
thirty-live  dollars  of  this  bond  was  paid  by  the  said  Mary  6.  Slemmons  and 
1384.76  was  paid  by  the  said  James  M.  Dillon  with  his  own  means  and 
money.  And,  whereas,  on  the2lBtday  of  June,  1889,  the  coromiBsioner  of 
said  court  made  a  deed  to  said  houee  and  lot  to  the  said  Mary  G.  Slemmons 
who  afterward,  to  wit,  on  the  6th  day  of  October,  1889,  married  the  said 
James  M.  Dillon,  and  being  desirous  to  vest  the  legal  and  equitable  title  to 
said  bouse  and  lot  in  the  said  James  M.  Dillon,  and  having  heretofore  in 
conjunction  with  her  said  husband  conveyed  said  house  and  lot  to  B.  F. 
Myers,  party  of  the  first  part,  with  the  intention  that  he  should  reconvey 
the  same  to  the  grantee,  James  M.  Dillon.  Therefore,  for  and  in  considera- 
tion of  the  matters  and  premises  herein  above  stated,  and  for  the  further 
consideration  of  II  in  hand  paid,  the  party  of  the  first  part  doth  by  these 
presents  sell  and  convey  unto  the  party  of  the  second  part  the  aforesaid 
house  and  lot,  etc." 

The  deputy  clerk  testifies  that  J.  M.  Dillon  came  to  him  and  advised  with 
him  with  regard  to  Mrs.  Dillon's  making  the  deed  to  Dillon.  He  told  Dillon 
that  he  did  not  think  she  could  deed  the  property  to  him.  He  then  con- 
cluded to  have  the  deed  made  to  B.  F.  Myers,  and  employed  the  deputy  to 
write  it.  He  did  not  know  whether  Mrs.  Dillon  knew  anything  about  the 
deed  until  he  carried  it  to  her.  Dillon  told  him  that  he  had  paid  the  bal- 
ance uf  the  lien  on  the  land  and  he  wanted  the  title  made  to  him.  The 
witness  also  states  ihat  when  he  presented  the  deed  to  her  she  said  some- 
thing about  not  wanting  to  sign  it,  but  finally  said  that  she  reckoned  she 
would  have  to  sign  it.  He  took  the  deed  to  Mrs.  Dillon  to  get  her  ac- 
knowledgment at  the  request  of  her  husband.  The  property  is  worth  ICOO 
or  86(iO. 

She  says  that  when  the  deputy  read  the  deed  to  her  she  was  astonished  and 
said  she  would  not  sign  it.  He  said  to  her  the  amount  she  paid  was  speci- 
fied in  the  paper,  and  he  did  not  think  the  old  man  Intended  any  trouble, 
but  thought  he  would  do  right.     She  then  took  the  paper  and  signed  it. 

Her  statements  as  to  what  took  place  between  her  and  the  deputy  clerk 
are  not  contradicted  by  him,  and  we  think  it  clear  from  the  proof  that  the 
deeds  were  drawn  by  the  direction  of  Diilon  without  consulting  Mrs.  Dillon 
as  to  the  form  of  the  transaction,  and  that  Mr.  Dillon  was  not  present  when 
the  deed  was  taken  to  her.  There  ia  nothing  in  the  evidence  to  show  that 
Bhe  desired  to  vest  the  title  to  the  property  in  her  husband.  The  question 
to  be  determined  is,  shall  the  instrument,  under  the  facts  and  the  recitals  in 
the  deeds,  be  construed  as  an  absolute  deed  or  a  mortgage':'    In  determining 
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tbis  (question  we  must  bear  in  mind  tbat  tbe  bnsband  had  not  only  oontrol 
of  tbe  wife's  property,  bnt  also  oontrol  of  ber  person.  Her  legal  ezistenoe 
was  merged  in  bis.  Being  tbe  natural  protector  of  ber  interests,  tbe  law 
will  not  suffer  bim  to  do  ber  injustioe,  and  It  will  not  Impute  to  him  an 
Intention  to  do  tbis.  On  tbe  contrary,  it  will  be  presumed  that  in  deallnic 
with  tbe  wife  and  ber*  property  be  only  intended  to  do  what  was  fair  and 
rlRbt,  in  tbe  absence  of  proof  showing  tbe  contrary. 

The  rule  is  that  in  determining  whether  an  instrument  is  a  deed  or 
mortgage  tbe  court  will  look  not  only  to  tbe  entire  instrument,  but  also  to 
tbe  situation  of  the  parties,  and  when  it  appears  that  it  was  intended  as  a 
security  for  money  it  will  lie  treated  as  a  mortgage.  Under  tbis  role,  on 
tbe  facts  shown,  tbe  above  instruments  mu«t  be  treated  as  a  mort<gai;e  of 
tbe  property  by  tbe  wife  to  the  husband  to  secure  bim  in  tbe  $384.76  which 
he  bad  paid  upon  it.  There  was  no  other  reason  for  tbe  recital  of  all  tbe 
facts  attending  tbe  purchase  of  the  property  and  tbe  payment  of  the  price. 
The  minuteness  of  tbe  statement  of  these  facts  satisfles  us  tbat  J.  M.  Dillon, 
who  had  this  deed  prepared,  intended  it  to  show  the  exact  amount  be  had 
paid  upon  tbe  property,  and  the  nature  of  his  claim  upon  it,  so  as  to  seoure 
him  in  the  money  he  had  paid;  for  if  this  was  not  tbe  purpose  of  the  deed 
there  was  no  need  for  tbe  setting  out  of  all  these /acts  in  it.  Tbe  wife  oould 
not  convey  to  tbe  husband,  and  she  could  not  make  a  mortgage  to  him. 
She  could  only  secure  him  in  tbis  money  by  uniting  with  bim  in  a  deed  to 
some  third  person.  If  this  deed  bad  been  executed  to  Dillop  by  her  before 
her  marriage,  with  tbe  recitals  contained  in  it,  we  would  have  no  hesitancy 
in  holding  it  only  a  mortgage  to  secure  the  amount  which  Dillon  had  paid 
on  the  property.  The  wife  is  under  the  coercion  of  the  husband,  and  cer- 
tainly no  greater  effect  should  be  given  a  deed  made  by  them  jointly  after 
their  marriage  than  would  have  been  given  to  the  same  language  if  con- 
tained in  a  deed  made  by  ber  directly  to  bim  before  marriage. 

We,  therefore,  conclude  tbat  these  conveyances  must  be  regarded  merely 
as  a  mortgage  to  secure  the  amount  Dillon  had  paid  on  the  land:  and  tbat 
they  were  executed  upon  the  idea  tbat  the  wife  could  thus  secure  him  in 
what  he  had  paid.  But  in  so  far  as  Dillon  had  before  their  marriage  paid 
money  for  his  intended  wife  on  property  which  bad  been  conveyed  to  her. 
he  was  simply  her  creditor.  She  was  liable  to  bim  for  the  amount  so  paid 
at  her  request,  and  he  was  entitled  by  subrogation,  as  between  them,  to  the 
lien  on  the  pioperty  which  he  had  paid  off  for  her.  The  lien  was  an  inci- 
dent of  the  debt.  By  their  intermarriage  the  debt  due  from  her  to  him  was 
extinguished.  (16  Aroer.  &  Eng.  Ency.  of  Law,  862;  Farley  v.  Farley,  91 
Ky.,  497.)  In  the  case  cited  it  was  held  that  a  mortgage  executed  to  secure 
a  debt  which  had  been  extinguished  by  the  marriage  of  the  parties  could 
not  be  enforced,  although  tbe  husband  and  wife  bad  been  afterwards 
divorced.  In  that  case  the  mortgage  was  executed  before  tbe  intermarriage 
of  tbe  parties.  In  tbis  it  was  executed  after  tbe  marriage,  but  the  rule 
most  be  the  same  in  either  case;  for  the  wife  being  under  the  disability  of 
coverture  oould  make  no  contract  with  her  husband,  and  the  debt  being 
extinguished  when  the  deeds  were  made,  there  was  no  consideration  for  tbe 
mortgage. 
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The  trassaoMoDB  In  oontest  took  place  before  the  act  of  1894  for  the  better 
proteofeloD  of  the  rights  of  married  women.  The  husband  was  entitled  to 
the  possession  of  the  wife's  land  and  to  the  rents.  There  was  issue  of  the 
marriage.  His  inchoate  right  of  courtesy  in  case  he  survived  the  wife  was 
not  divested  by. the  act  of  1894.  (Rose  v.  Rose,  104  Ky.,  48.)  As  he  was 
rightfully  in  possession  and  entitled  to  use  the  rents,  there  can  be  no  recov- 
ery of  rents  and  profits  up  to  his  death,  and  there  can  be  no  allowance  for 
improvements  or  for  the  payment  of  taxes  by  him  in  his  lifetime.  But  at 
bis  death  appellant  was  entitled  to  the  possession  of  her  property  and  to  the 
Qi^of  it 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  above  indicated 
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(Filed  October  17,  1903-Not  to  be  reported.) 

Criminal  law^Evldence— Proof  that  deceased  and  defendants  had  a  fight 
CD  the  Sunday  previous  to  the  homicide  was  properly  admitted,  but  the  par- 
ticalars  of  that  fight  were  properly  excluded  as  it  is  not  shown  what  con- 
neotioD  that  fight  had  with  the  last  encounter.  The  court  properly  refused 
to  admit  evidence  to  show  that  defendants  had  recieived  warning  that  the 
deoeaned  had  threatened  their  lives  until  it  was  shown  that  deceased,  had 
made  the  statements.    The  conviction  was  properly  had. 

J.  J.  C.  Bach  for  appellants. 

€.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants  were  indicted  for  the  willful  murder  of  Jack  Combs.  They 
were  found  guilty  of  voluntary  manslaughter  and  their  punishment  fixed  at 
ten  years'  confinement  in  the  penitentiary.  The  proof  showed  that  as 
€ombs  was  going  up  the  road  he  met  the  defendants  coming  down.  Shortly 
after  this,  be  was  found  with  a  large  hole  in  his  stomach,  several  wounds 
lo  his  back  and  chest,  one  arm  was  broken,  his  chin  was  shot  off,  his  lower 
teeth  shot  out,  and  there  was  also  another  wound  in  his  face.  His  dying 
declaration  was  in  substance  that  when  he  met  them  they  both  threw  their 
guns  on  him  and  shot  him;  that  he  then  ran  up  the  side  of  the  bill  and  lay 
down.  They  came  up  to  him;  the  defendant,  Fugate,  took  his  own  pistol 
from  him  and  shot  two  or  three  times  at  his  head,  the  defendant,  Hudson, 
telling  him  to  shoot  him  in  the  middle  of  the  forehead.  There  was  some 
blood  on  the  ground  where  he  lay  and  some  teeth  and  bullets  were  dug  up 
oat  of  the  ground.  The  deceased's  pistol  was  found  nearby  with  three 
empty  cfaamliers  in  it.  The  defendants  testified  that  they  were  out  squirrel 
btiDting  and  when  they  met  the  deceased  he  drew  his  pistol  and  began 
shooting  at  the  defendant,  Hudson,  and  Hudson  threw  his  gun  to  his 
shoulder  and  shot  him ;  that  the  deceased  then  turned  as  though  he  intended 
to  go  up  the  hill  and  Hudson  called  to  Fugate  to  shoot  him;  that  Fugate 
shot  him  as  he  wheeled  around,  the  shot  taking  effect  in  the  left  arm,  side 
and  back.  They  also  showed  that  the  deceased  was  a  man  of  desperate 
ohaiaoter. 
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Tbe  Commonwealth  was  allowed  to  proTe  that  the  deoeased  and  defend- 
ants had  a  fight  on  Sunday  before  the  homicide.  The  defendants  then 
offered  to  show  by  the  witness  that  tbe  deoeased  brought  on  this  dliBonlty 
by  attacking  Hudson  and  hurt  him  severely.  The  court  refused  to  allow  the 
particulars  of  the  diflQculcy  on  Sunday  to  be  proved.  The  defendants  were 
not  substantially  prejudiced  by  thifi,  for  the  reason  that  it  was  not  shown, 
or  offered  to  be  shown,  that  there  was  any  connection  between  tbe  difficulty 
referred  to  and  the  homicide,  and  the  facts  of  a  previous  encounter  would 
throw  little  light  on  tbe  question  who  was  the  aggressor  on  the  last  meeting, 
and  no  matter  what  had  occurred  at  the  previous  encounter,  the  defendants 
were  wholly  unjustified  in  shooting  him  in  tbe  back  and  shooting  him  after 
he  was  down  and  disabled,  as  the  proof  clearly  shows  they  did.  The  defend- 
ants asked  Cynthia  Collins,  a  witness  for  tbe  Commonwealth,  why  she  bad 
left  her  uncle's  house,  where  she  was  living  at  the  time  of  the  homicide, 
and  avowed  that  she  would  say  she  had  been  forced  by  her  mother  to  leave 
her  uncle's  home,  and  compelled  to  stay  with  her  since  the  killing  occurred. 

The  court  properly  refused  to  admit  this  evidence,  as  it  was  in  no  way 
connected  with  anything  material  to  the  trial.  If  this  evidence  and  the  evi- 
dence tk&  to  the  difficulty  on  Sunday  bad  been  admitted  it  could  not  have 
affected  tbe  result. 

The  defendants  offered  to  show  that  they  had  received  warning  that  the 
deceased  had  threatened  their  lives.  The  court  refust^d  to  admit  this  evi- 
dence until  it  was  shown  that  tbe  deceased  had  made  tbe  statements  and 
then  tbe  defendants  were  allowed  to  be  re  intioduced  and  to  testify  that  the 
threats  made  by  tbe  deceased  were  communicated  to  them.  This  was  proper. 
On  the  whole  case  we  see  no  error  to  tbe  prejudice  of  tbe  defendants.  On 
tbe  contrary,  the  verdict  is  much  lighter  than  the  proof  warranted. 

Judgment  affirmed. 
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(Kiled  October  21,  1903.) 

Married  women— Under  the  General  Statutes  the  disabilities  of  a  married 
woman  were  partially  removed  and  still  further  removed  by  the  act  of  l^i. 
None  of  these  ohanROS  affected  the  estates  of  married  women  vested  in  them 
under  the  law  in  force  when  they  were  created.  The  eetate  of  tbo  feme  in 
the  property  remained  ns  before.  Her  disability  to  dispose  of  tbe  property 
was  not  a  part  of  the  estate,  but  was  personal.  It  would  have  ceased  had 
she  become  discovert,  and  might  bo  removed  at  anytime,  in  whole  or  in  part, 
as  the  legislature  saw  fit. 

Hayes  &  Wells  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee  Miller. 

Powers  &  Anderson  for  a])pellee  Harsh,  assignee. 

Appeal  from  Daviess  Circuit  Court. 

Judge  Hobson  delivered   the  following  response  to  petition   for  rehearing: 

It  is  earnestly  niainfained  in  the  petition  for  rebcaiiug  that  the  act  of  ISW 
not  beiug  retrospective,  does   not  change  tbe  character  of  tbe  estate  of  Mrs. 
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Morrison  in  tho  land,  and  that,  therefore,  the  mortgage  ezeonted  after  that 
Mt  took  effect  is  of  no  more  validity  than  if  it  had  been  given  before  the 
act  was  passed.  The  conolusion  does  not  follow  from  the  premises.  Mrs. 
Morrison's  estate  in  the  land  remained  the  same  after  the  passage  of  the  act 
88  it  was  before.  The  only  effect  of  the  act  was  to  enlarge  her  powers  ovei 
it.  The  disability  of  coverture  is  the  creation  of  the  law.  What  the  legis- 
lature has  thus  created  it  may  abolish.  In  the  past  half  century  act  after 
act  has  been  passed  enlarging  the  rights  of  married  women.  If  the  act  of 
18d4  bad  entirely  abolished  the  disability  of  coverture  Mrs.  Morrison  might 
have  disposed  of  this  estate  just  as  though  a  single  woman.  The  legislature, 
however,  did  not  so  provide,  but  empowered  her  to  mortgage  it  with  the 
ooocurrence  of  her  husband.  This  was  simply  an  enlargement  of  her  powers 
under  the  former  act,  or  a  partial  removal  of  her  disabilities  under  that  act, 
and  was  no  more  unconstitutional  as  to  existing  estates  than  that  act  was 
as  to  estates  created  under  the  statutes  in  force  before  it  was  passed.  Under 
the  provisions  of  the  Revised  Statutes  married  women  were  substantially 
disabled  from  disposing  of  tbeir  separate  estates.  Under  the  General  Stat- 
utes these  disabilities  were  in  part  removed,  and  under  the  act  of  1894  they 
are  still  further  removed.  None  of  these  changes  affected  the  estates  of 
married  women  vested  in  them  under  the  law  in  force  whpn  they  were 
created.  The  estate  of  the  feme  in  the  property  remained  as  before.  Her 
disability  to  dispose  of  the  property  was  not  a  part  of  the  estate,  but  was 
personal.  It  would  have  ceased  bad  she  become  discovert  and  might  be 
removed  at  any  tinie  in  whole  or  in  part  as  the  legislature  saw  flc. 
Petition  overruled. 


KUHN'S  ADM'R  v.  KUHN.  &o. 
(Filed  October  21,  lfi02— Not  to  be  reported.) 

1.  Fraudulent  conveyances— Homestead— K.  executed  and  delivered  to  his 
daughter,  the  appellee,  a  deed  of  conveyance  for  a  house  and  lot  worth  not 
more  than  $1,000,  which  was  occupied  l)y  him  as  a  homeBtead,  but  the  deed 
was  not  lodged  for  record  duilug  tho  lifetime  of  K.  After  his  death  bis  ad- 
miulstrator  filed  this  suit  to  subjfot  the  property  to  his  debts  contracted 
subsequent  to  said  conveyance.  Held— That  said  ^conveyance  was  invalid 
under  section  4iH7,  Kentucky  Statutes,  aa  to  creditors,  but  as  the  property 
was  of  a  value  not  exceeding  81,0(0  K.  had  the  right  to  dispose  of  same  In 
any  manner  be  desired,  and  his  creditors  can  not  complain.  The  proof 
clearly  shows  that  the  deed  was  executed  and  delivered  to  appellee. 

8.  Evidence — Decedents'  tfitates— Appellee  was  a  competent  witness  to 
prove  the  execution  and  delivery  of  the  deed  under  fiiihseotion  2  of  section 
608,  Civil  Code  of  Practice,  after^er  brother  and  sister  had  deposed  in  the 
case. 

3.  Parties  to  actloD— A  personal  representative  is  only  entitled  to  prose- 
cute a  suit  for  the  benefit  of  the  creditors  of  decedent. 

P.  F.  Stilling?  and  Henry  C.  Huzelwood  for  appellant. 

W.  R.  Ramsey  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 
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The  appellant,  on  the  16th  day  or  January.  1000,  as  admlnlgtrator  of  S. 
H.  Enhn,  Instituted  this  sait  in  the  Laurel  Circuit  Court  against  the 
children  and  creditors  of  S.  H.  Euhn,  to  subject  a  traot  of  86.42  aores  of 
land,  which  he  alleged  belonged  to  his  intestate  at  his  death,  to  the  payment 
-of  his  indebtedness  and  the  cost  of  administration.  The  defendant,  Mahaley 
Jane  Kuhn,  for  answer  and  by  way  of  defense  to  plaintiff's  petition,  denied 
that  S.  H.  Kuhn  was  the  owner  of  this  tract  of  land  at  the  date  of  his  death, 
and  says  that  some  time  previous  thereto  her  father,  S.  H.  Kuhn,  for  and  in 
consideration  of  love  and  affection  and  other  good  and  valuable  oonsidera- 
tions,  executed  and  delivered  to  her  a  deed  conveying  the  fee  simple  title  to 
the  boundary  of  land  sought  to  be  subjected,  and  that  since  the  date  of  its 
execution  and  delivery  on  the  10th  day  of  September,  1808,  she  had  been  in 
the  actual  possession  thereof ;  and  that  at  the  date  of  this  conveyance  her 
tather  was  a  bona  fide  housekeeper,  with  a  family  resident  thereon,  and  that 
It  was  not  then,  and  is  not  now,  worth  exceeding  $1,000,  and  was  not  subject 
to  execution. 

The  plaintiff  in  his  reply  denied  the  alleged  ownership  of  the  appellee  liy 
virtue  of  the  deed  under  which  she  claimed  title,  for  the  reason  that  the 
""deed  was  not  delivered  to  her  by  her  father  during  his  lifetime;  and  further 
-alleged  that  if  said  deed  was  in  fact  executed  and  delivered  to  appellee  by 
Intestate,  it  was  at  a  time  when  he  was  largely  indebted,  and  was  made 
with  the  fraudulent  intent  of  cheating  his  creditors;  and  that  the  defendant, 
Mahaley  Jane  Kuhn,  had  aided  and  assisted  her  father  in  the  perpetration  of 
this  fraud  by  withholding  the  deed  from  record  until  after  the  death  and 
-after  the  creation  of  divers  debts  by  her  father.  The  circuit  judge  dismissed 
plaintiff's  petition,  and  he  has  appealed. 

It  appears  from  the  testimony  of  the  administrator  that  intestate,  at  his 
<death,  was  indebted  in  sums  aggregating  about  $100,  all  of  which  were 
oreated  subsequent  to  the  date  of  the  conveyance  by  him  of  the  land  in  con- 
troversy to  his  daughter,  and  under  section  406  of  the  Kentucky  Statutes, 
which  provides  that  "no  deed  or  deed  of  trust,  or  mortgage,  conveying  a 
legal  or  equitable  title  to  real  or  personal  estate,  shall  be  valid  against  a  pur- 
-chaser  for  a  valuable  consideration  without  notice  thereof  or  against  credi- 
tors until  suoh  deed  shall  be  acknowledged  and  proven  according  to  law, 
and  lodged  for  record." 

The  creditors  were  entitled  to  subject  the  land  to  decedent's  debts,  but  it 
has  been  repeatedly  held  by  this  court  that  the  owner  of  a  homestead  of  less 
value  than  $1,000  could  sell,  give  it  away,  or  dispose  of  it  by  last  will  and 
testament  free  from  the  claims  of  creditors.  The  averments  of  the  answer  of 
Mahaley  Jane  Kuhn,  that  the  tract  of  land  sought  to  be  subjected  was  oeou- 
pied  as  a  homestead,  and  was  of  less  value  than  $1,000  at  the  date  of  its 
trans/er  to  her  in  1803,  and  also  at  the  death  of  hec  father,  is  not  denied  by 
the  reply.  Whilst  two  of  the  creditors  express  the  opinion  that  it  is  worth 
as  much  as  $1,200,  the  administrator  very  frankly  states,  that  in  his  opinion, 
it  was  not  worth  exceeding  11,000.  Under  this  state  of  the  pleading  and 
proof  we  do  not  feel  warranted  in  disregarding  the  judgment  of  the  circuit 
judge. 

The  other  branch  of  the  case  does  not  properly  arise,  as  an  administrator 
Is  only  entitled  to   prosecute  a  suit  of   this  character  for  the  benefit  of  the 
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credlton  of  the  deoedeot :  but  it  perhaps  would  not  he  improper  for  us  to- 
my  that  we  think  the  evidence  abundantly  establishes  the  contention  of 
appellee  that  her  father  executed  and  delivered  the  deed  to  her,  and  that  it 
was  accepted  by  her.  This  is  conclusively  shown  by  the  evidence  of  Mrs. 
Chapman,  a  sister  of  the  appellee,  Mary  Jane  Kuhn,  who  was  introduced 
by  the  appellant,  who  testified  that  she  was  present  when  her  father  de- 
livered the  deed  to  her  sister,  who  was  at  the  time,  and  is  now,  a  hopelesa 
invalid :  that  he  read  it  to  her  and  banded  it  to  her,  and  told  her  to  take  it 
and  keep  it;  that  it  was  all  be  bad  to  give  her;  that  he  would  not  live  long,, 
and  that  most  anybody  would  be  willing  to  take  care  of  her  for  the  property  ^ 
that  her  sister  took  it  and  looked  over  it  and  laid  it  down  on  the  bed  by 
her  side,  and  cried,  and  said  that  she  would  rather  he  would  divide  it  witl^ 
the  rest  of  the  children ;  but  that  from  that  time  she  controlled  it,  listed  it 
for  taxation  in  her  own  name,  and  claimed  it  as  her  property.  These  facts, 
are  also  conclusively  shown  by  the  appellee,  whose  testimony  was  competentL 
after  appellant  had  taken  the  depositions  of  her  brother  and  sister,  under 
subsection  2  of  section  606  of  the  Civil  Code,  which  provides  that  "one- 
may  testify  for  himself  concerning  a  transaction  with  a  deceased  person 
when  a  representative  of,  or  some  one  interested  in,  his  estate  shall  have- 
tnstified  against  such  person  with  reference  thereto."  (McHarry  v.  Irwin^ 
85  Ky.,  S93.) 
For  reasons  indicated  the  judgment  is  aflSrmed. 


YOUNG  V.  ILLINOIS   CENTRAL  R.  R.  CO. 

(Filed  October  21,  1909— Not  to  be  reported.) 

Railroads— Negligence— Instructions— In  this  action  to  recover  damagese 
for  injuries  caused  by  a  collision  of  a  train  on  appellee's  road  with  Appel- 
lant's wagon  at  a  crossing  in  the  city  of  Paduoab,  a  trial  resulted  in  a  ver- 
dict for  defendant.  On  appeal  appellant  insists  that  the  court  erred  in  its 
ioFtruotions  to  the  jury.  Held— That  the  court  properly  instructed  the  jury 
as  to  negligence  and  contributory  negligence.  The  court  properly  refused  to 
Rive  an  instruction  giving  undue  prominence  to  a  certain  fact  in  evidence. 
Appellee  oflered  an  instruction  requiring  appellant  to  keep  a  lookout  to 
avoid  injury  to  any  person  using  the  crossing,  which  was  refused  on  objec- 
tion of  appellant.  Appellant  can  not  complain  of  the  failure  to  give  an  in- 
struction on  this  point  as  it  oflered  none  covering  this  point. 

Wheeler  &  Worten  for  appellant. 

Qnlgley  &  Quigley  and  Pirtle  &  Trabue  for  appellee. 

Appeal  from  McCracken  Circait  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  sued  to  recover  damages  because  of  the  injuries  sustained  as  the 
resQlt  of  a  collision  between  one  of  appellee's  trains  and  the  wagon  which 
Appellant  was  driving,  by  reason  of  which  appellant  was  thrown  out  of  his 
wagon  and  bruised.  The  accident  occurred  in  the  city  of  Paducah,  at  the 
crossing  of  Broadway  and  First  streets.  Appellee  has  a  spur  or  side  track 
along  First  street,  which  it  uses  occasionally  for  shifting  freight  cars  ta 
that  part  of  the  city  for  the  accommodation  of  its  customers'  warehouses,. 
eto. 
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The  petition  charges  that  appellee's  negligence  consisted  in  ranning  its 
trains  at  too  high  a  rate  of  speed  for  the  safety  of  those  having  occasion  to 
use  the  street  crossing  at  that  point,  and  in  failing  to  give  signals  of  the 
trains'  approach  to  the  crosssing,  either  by  blowing  of  whistle,  ringing  of 
bells,  "or  otherwise."  The  answer  denied  the  negligence  charged,  and 
plead  that  appellant  was  injnred  by  his  contributory  negligence.  As  the 
result  of  the  trial  the  jury  returned  a  verdict  for  the  defendant. 

The  principal  errors  complained  of,  indeed  the  only  errors,  are  in  the 
matter  of  instructions.  The  court  Instructed  the  jury  in  substance  that 
negligence  consisted  of  an  absence  of  that  degree  of  care  which  persona  of 
ordinary  prudence  usually  observe  in  their  own  affairs  under  like  circum- 
stances, and  that  it  was  the  duty  of  the  railroad  company  in  running  Its 
trains  upon  First  street  to  ring  the  bell  as  the  train  approached  onto  the 
Broadway  crossing,  and  to  run  its  cars  at  a  reasonably  safe  rate  of  ppeed : 
that  a  failure  to  do  these  things  was  negligence  upon  the  part  of  the  com- 
pany. The  court  also  instructed  the  jury  that  it  was  the  duty  of  the 
plaintifT  when  he  drove  his  wagon  down  Broadway  street  to  the  First  street 
crossing,  "when  he  reached  the  near  edge  of  First  street,  to  have  his  eyes 
open  and  pause  and  look  and  see  whether  there  was  any  trains  approaching 
from  either  way  before  he  attempted  to  cross  said  railroad  track,  or  even  to 
go  upon  it,  with  his  ice  wagon,"  and  that  his  failure  to  do  this  would  be 
negligpnce ;  or,  if  looking,  he  saw  the  train  coming,  or  could  have  seen  it,  it 
was  his  duty  to  stop  and  not  attempt  to  cross  the  track,  and  that  a  failure 
in  this  respect  would  also  be  negligence  on  the  part  of  the  plaintiff.  The 
jury  was  then  tuld  that  if  they  believed  from  the  evidence  that  plaintiff 
was  injured  by  the  negligence  of  the  railway  company  or  its  employes 
when  the  plaintiff  was  himself  free  from  negligence,  and  by  reason  of  the 
negligence  of  the  defendant  alone  he  received  his  injuiy,  then  the  law  was 
for  the  plaintiff,  and  an  instruction  was  given  correctly  defining  the  meas- 
ure of  damages. 

While  the  instructions  are  subject  to  some  criticism  as  to  their  form,  yet 
taken  together  the  court  is  of  the  opinion  that  they  fairly  submitted  the 
questions  to  the  jury,  and  that  from  the  instructions  the  jury  were  directed, 
first,  as  to  what  constituted  negligence  on  the  part  of  the  company,  and 
what  would  constitute  negligence  on  the  part  of  the  plaintiff,  and  then  told 
that  if  the  plaintiff  sustained  his  injuries  by  reason  of  the  company's  nef^li- 
genoe  as  defined,  when  the  plaintiff  was  himself  free  from  negligence  on  bis 
part,  as  defined,  the  finding  should  be  for  the  plaintiff.  The  oourt  is  of 
opinion  that  when  this  idea  is  fairly  deducible  from  all  the  instructions, 
and  that  no  other  could  be  fairly  understood  from  them,  a  mere  awkward- 
ness of  expression  will  not  serve  to  reverse  the  case.  They  could  not  have 
misled  the  jury. 

The  only  instruction  offered  by  appellant  was  this:  "The  court  instructs 
the  jury  that  it  is  admitted  by  the  pleadings  in  this  case,  that  the  defendant 
had  no  watchman  at  the  crossing  of  Broadway  and  First  streets,  In  the  city 
of.Paducah,  or  any  one  to  look  after  the  safety  of  passersby,  by  calling  at- 
tention to^the  approach  of  its  triUns." 

This  fact  was  pleaded  and  was  not  denied,  but,  on  the  contrary,  the  same 
fact  was  also  proven  in  substance  without  objection,  and  not  denied.    The 
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iDstruolion,  if  it  bad  been  Kiven,  would  have  served  merely  to  have  pointed 
cat  speoifloally  to  the  jory  a  certain  fact  which  was  allowed  to  go  to  them 

ID  proof,  and  from   which,  together  with   other  facts  in   the  case,  they  may 

hare  inferred  negligence  or  not  as  they  believed  the  circumstances  warranted. 
Tlie  court  did  not  err  in  rejecting  this  instruction.  The  instruction  offered 
waff  fartbnrmore  objectionable-  in  that  it  merely  emphasized  a  fact  in  evi- 
dence upon  which  a  finding  of  negligence  might  be  predicated,  without 
«bargiug  the  jury  as  to  the  state  of  law  relative  thereto.  The  defendant 
asked  the  court  to  tell  the  jury,  "that  if  they  believed  from  the  evidence  in 
this  case  that  at  the  time  and  place  of  the  accident  and  injury  complained 
of  by  plaintiff  defendant's  train  was  being  operated  and  managed  in  an 
ordinarily  careful  and  prudent  manner,  and  that  the  employes  in  chaige 
of  said  train  were  keeping  a  lookout  to  avoid  injury  to  any  person  or  per- 
sons crossing  over  defendant's  side  track  at  First  and  Broadway  streets,  and 
that  after  the  plaintiff's  peril  was  discovered  by  them,  or  by  the  use  of 
ordinary  care  on  their  part  they  could  reasonably  have  discovered  his  peril, 
they  did  all  that  they  could  reasonably  do  under  the  circumstances  to  stop 
the  train  and  avoid  injury  to  plaintiff,  the  law  is  for  the  defendant,  and 
the  jury  will  so  find." 

This  instruction  was  objected  to  by  the  plaintiff  and  was  refused  by  the 
conrt  "because  the  same  ground  is  covered  by  the  court's  Instruotions. " 
Appellant  complained  that  the  court  in  his  instruction  did  not  define 
specifically  the  duties  of  the  employes  of  the  railway  company  in  charge  of 
the  train,  and  especially  as  to  their  failure  to  keep  a  lookout  to  avoid  Injury 
to  any  one  using  the  crossing.  Appellant  himself  offered  no  instruction  on 
this  point,  or  on  any  point  except  the  one  quoted. 

The  instruction  offered  by  defendant,  and  just  quoted,  was  covered  by  the 
instructions  given  by  the  court,  except  it  be  in  the  matter  of  "keeping  a 
lookout  to  avoid  injury  to  any  person  using  the  crossing,"  the  lookout  re- 
ferred to  being  some  servant  of  the  company  whose  special  duty  it  was  to 
talce  notice  of  persons  offering  to  use  the  crossing  when  the  train  approached, 
so  as  to  give  warning.  But  when  appellee  offered  an  instruction  covering 
this  point,  and  it  was  objected  to  by  appellant,  and  appellant  himself 
offering  none  on  the  subject,  he  will  not  be  heard  on  appeal  to  complain 
that  such  an  Instruction  was  not  given.  Under  the  evidence  and  the  in- 
strnotions  given  the  jury  evidently  found  for  the  defendant  upon  the  fact 
that  appellant's  own  negligence  caused  his  Injury. ' 

We  see  no  error  prejudicial  to  appellant's  substantial  rights  and  the  judg- 
ment is,  therefore,  affirmed. 


BURK  V.  FOSTER. 

(Filed  October  21,  1902.) 

Negligence— Malpractice  by  physician— Instructions— Appellant  instituted 
this  action  to  recover  of  appellee,  a  practicing  physician,  damages  for  mal- 
practice in  failing  to  discover  the  dislocation  of  appellant's  arm  at  the 
shoulder  joint,  which  resulted  in  pain  and  suffering  and  permanent  stiff- 
ness of  the  joint.  A  verdict  resulted  for  defendant,  from  which  appellant 
proieoutes  this  appeal,  urging  as  grounds  for  reversal  the  error  of  the  court 
In  giving  instructions.    The  proof  showed  that  both  parties  resided  in  the 
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vicinity  of  Monterey,  in  Owen  ooanty,  a  small  isolated  village.  One  of  the 
instniotions  oomplained  of  was  one  which  restricted  the  skill,  attention  and 
prudence  required  of  the  physician  in  this  case  to  such  as  was  exercised  by 
ordinarily  skillful  and  prudent  physicians  and  surgeons  in  that  vicinity  Id 
treating  a  like  injury.  Held— That  this  instruction  was  erroneous;  the 
physician's  skill  and  degree  of  attention  should  be  measured  by  such  aa  ia 
exercised  generally  by  physicians  of  ordinary  care  and  skill  in  similar  com- 
munities. It  was  error  to  instruct  the  jury  that  no  recovery  could  be  had  If 
the  result  is  as  good  as  is  usually  obtained  in  like  cases  similarly  situated. 
In  this  case  the  patient  was  entitled  to  an  ordinarily  careful  and  thoroairh 
examination  of  his  injuries,  such  as  the  circumstances  attending  their  ln> 
Hiction,  the  condition  of  the  patient  and  the  surgeon's  opportunity  for 
proper  examination,  suggested  and  allowed.  If  the  dislocation  was  dlaoov- 
erable  by  such  examination,  and  if  the  physician  felt  that  because  of  lack 
of  appliances  or  lack  of  experience  he  was  unable  to  treat  any  peculiar 
feature  tif  the  injury,  it  was  at  least  the  right  of  the  injured  man  to  be  ap- 
prised of  his  condition,  that  he  might  call  in  more  skilled  attention  if  he 
desired. 

W.  W.  Diokerson  and  J.  W.  Gammack  for  appellant. 

Moody  &  Bourne  and  Lindsay  &  Botts  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  brought  this  suit  against  appellee,  a  physician  and  surgeon,  to 
recover  damages  for  the  alleged  careless  and  negligent  treatment  of  appel- 
lant's broken  and  dislocated  arm.  The  original  injury  was  caused  by  the 
overturning  of  appellant's  wagon,  the  team  becoming  frightened,  runnlDs 
away  with  the  wagon,  and  dragging  appellant  over  frozen  and  rongh 
ground  for  quite  a  distance,  fracturing  his  arm  in  one  or  more  places 
between  the  elbow  and  shoulder,  and  dislocating  the  arm  at  the  sboolder 
joint.  The  bone  broken  was  the  humerus.  The  dislocation  was  the  slip* 
ping,  pushing  or  wrenching  the  head  of  the  humerus  from  the  glenoid 
cavity.  Within  an  hour  after  the  accident  appellee  was  called  in  to  attend 
the  injuries.  It  is  charged  that  he  failed  to  discover  the  dislocation,  and, 
therefore,  failed  to  treat  it.  The  consequence  was,  as  alleged,  that  the 
muscles  of  this  arm  have  atrophied,  the  shoulder  joint  is  stiffened,  and  thia 
arm  is  now  practically  useless.  All  agree  that  when  discovered  gome 
months  later  it  was  too  late  to  remedy  the  matter.'  It  is  charged  that  ap- 
pellee's failure  to  discover  and  treat  the  dislocation  was  because  of  his  neg- 
ligence, and  lack  of  proper  care  and  diligence. 

Appellant  and  appellee  each  lived  in  the  vicinity  of  Monterey,  In  Owen 
county.  Monterey  is  a  village  on  the  Kentucky  river,  but  not  on  any  rail- 
road line.  It  is  not  claimed  that  the  fractures  were  not  properly  treated. 
They  have  healed,  and  apparently  in  good  condition.  The  whole  case  turns 
upon  the  nature  of  the  examination  given  appellant  by  appellee  and  ap- 
pellant's duties  in  that  respect;  that  appellee  did  not  discover  the  disloca- 
tion is  admitted,  as  it  is,  of  course,  that  he  did  not  treat  it;  that  it  could 
have  beeen  discovered  by  an  ordinary  examination  does  not  seem  to  admit 
of  doubt.  As  to  the  manner  of  treatment  that  should  have  been  given  to  it 
there  is  some  conflict  in  the  evidence.  The  circuit  court  gave  the  jury  the 
following  instructions  as  embracing  the  law  of  this  case: 
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"let  The  ooyrt  instrtiots  the  jury  that  if  they  believe  from  all  the  evi- 
deooe  Id  this  case  that  the  defeodaot  in  settlDg,  dressing  and  treating  the 
plaintiff's  arm  .did  not  exercise  that  degree  of  skill,  oare  and  attention 
whiob  ordinarily  skillful  and  prudent  physioians  and  surgeons  in  the 
▼iclnity  would  have  used  in  a  like  injury,  then  the  jury  should  find  for  the 
plaintiff  suoh  damages  as  they  believe  from  the  evidence  he  has  sustained, 
if  any,  not  to  exceed  $10,000,  the  amount  claimed  in  the  petition ;  and  in 
estimating  the  damage  the  jary  should  consider  the  physical  pain  buffered 
by  the  plaintiff,  on  account  of  such  unskillful  and  careless  services,  and  the 
impairment  of  his  ability  to  earn  money  on  account  thereof. 

"2d.  The  eourt  instructs  the  jury  that  if  they  believe  from  all  the  evidence 
Id  this  case  that  the  defendant  in  setting,  dressing,  plaintiff's  arm,  used 
and  exercised  that  degree  of  skill,  care  and  attention  that  ordinarily  skill- 
fol  and  prudent  physicians  and  surgeons  In  the  vicinity  would  use  in  set- 
ting, dressing  and  treating  a  like  injury,  then  the  jary  should  find  for  the 
defendant. 

"Sd.  The  court  instructs  the  jury  that  although  they  may  believe  from  all 
the  evidence  in  this  case  that  the  defendant  failed  to  exercise  that  degree  of 
skill,  care  and  attention  in  setting,  dressing  and  treating  plaintiff's  arm 
wbiob  an  ordinarily  prudent  and  skillful  physician  and  surgeon  in  that 
vicinity  would  have  exercised  in  treating  a  like  injury,  yet  if  the  jury 
farther  believes  from  the  evidence  that  the  result  is  as  good  as  is  usually 
obtained  in  like  cases  similarly  situated,  then  the  Jury  can  not  find  for  the 
plaintiff  any  sum  whatever  on  account  of  his  permanent  injury,  if  there  is 
any." 

Under  these  instructions  the  jury  found  for  the  defendant.  For  appellee 
ills  claimed  that  this  court  approved  this  set  of  instruelions  (though  this 
fact  is  not  to  be  gathered  from  the  opinion,  in  Alexander  v.  Menefee,  28  Ey. 
Law  Rep.,  1161),  an  unreported  case.  In  that  action  the  patient  had  recov- 
ered a  judgment  against  the  physician,  under  the  instructions  referred  to, 
and  the  latter  bad  appealed,  claiming  that  these  instructions  were  prejudi- 
cial to  him,  in  not  being  sufficiently  liberal.  The  case  was  affirmed,  this 
court  holding  that  the  instructions  were  as  favorable  to  the  defendant  as  he 
was  entitled  to.  This  is  by  no  means  an  approval  of  the  instructions. 
It  leaves  the  question  open  so  far  as  they  affect  the  rights  of  the  other  party. 
Id  Hiokerson  v.  Neely,  21  Ky.  Law  Hep.,  1267,  this  question  was  not  in- 
yolved  in  the  decision. 

As  has  been  stated,  Monterey  is  a  village,  somewhat  isolated,  and  in  a 
raral  community.  The  number  of  physicians  residing  and  practicing  in 
that  * 'vicinity"  is  not  shown,  but  presumably  they  are  not  numerous. 

It  will  be  observed  that  the  court  by  the  instructions  given  the  jury  re- 
stricted the  skill,  attention  and  prudenoe  required  of  the  physician  in'  this 
case  to  such  as  was  exercised  by  ^'ordinarily  skillful  and  prudent  physicians 
and  surgeons  in  that  vicinity  in  treating  a  like  injury."  There  are  some 
cases  which  limited  the  physician's  liabilities  by  this  standard.  So  far  as 
this  State  is  concerned  we  are  not  aware  of  any  reported  case  where  we  have 
approved  of  this  doctrine.  It  may  be  that  in  any  given  community,  a  rural 
one,  sparsely  inhabited,  there  may  be  only  one  or  two  physicians,  and  they 
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may  eaoh  be  utterly  inoompetent,  aod  be  what  is  popularly  termed  a 
**quaok."  Should  the  law  permit  such  a  ooe  to  hold  himself  out  as  a  mem- 
ber of  this  learned  profession,  and  invite  the  confidence  and  reliance  of  those 
suffering  from  serious  injuries  and  ailments,  so  as  to  engage  his  services, 
and  then,  though  he  is  a  mere  bungler  and  an  ignoramus,  an  empiric  of  the 
lowest  degree,  allo^  him  to  escape  liability  for  his  negligence  and  lack  of 
skill  upon  the  plea  that  he  and  h\3  associates  in  the  profession  in  that  com- 
munity are  all  of  a  kind,  and  none  of  them  have  either  sense,  care  or  Gai>ac- 
ity?  The  mere  statement  of  the  proposition  would  seem  to  carry  with  it  its 
answer. 

In  Qramm  v.  Boener,  66  Ind.,  497,  it  was  said:  "It  will  not,  do  as  we 
think,  to  say  that  if  a  physician  or  surgeon  has  exercised  such  a  degree  of 
skill  as  is  ordinarily  exercised  in  the  particular  locality  in  which  be  prao- 
tices,  it  will  be  sulHcient.  There  might  be  but  few  practicing  in  the  Riven 
locality,  all  of  whom  might  be  quacks,  Ignorant  pretenders  to  knowledge 
not  possessed  by  them,  and  it  would  not  do  to  eay  that  because  one  poBsesaed 
and  exercised  as  much  skill  as  the  other,  he  would  not  be  chargeable  with 
the  want  of  reasonable  skill."  (Kelsey  v.  Hay.  84  Ind.,  189;  Smothers  v. 
Hanks.  84  Iowa,  £86. ) 

On  the  other  hand,  it  must  be  recognized  that  the  most  efficient  and 
talented  in  the  profession  generally  and  very  naturally  seek  better  and  more 
lucrative  fields  for  employment;  that  those  living  in  a  sparsely  settled  neigh- 
borhood will  not  have,  in  any  probability,  the  experience,  the  opportunity 
for  acquiring  skill  by  practice  in  such  cases  that  comes  to  the  practitioner 
of  medicine  and  surgery  in  the  city.  It  generally  follows  then  that  the 
practitioners  In  rural  localities  have  not  the  Fame  high  degree  of  skill,  or 
knowledge,  or  education,  tkat  may  be  found  in  large  cities  and  populous 
communities.  As  the  physician  engages  to  bring  to  bear  upon  the  case  only 
such  skill  and  care  as  is  ordinarily  practiced  by  others  of  the  same  profes- 
eion,  in  like  situation,  his  liability  should  be  measured  by  that  standard. 

We  think  the  sounder  rule  is  not  that  the  physician's  skill  and  degree  of 
attention  should  be  measured  by  those  of  his  community,  but  by  such  as  is 
exercised  generally  by  physicians  of  ordinary  care  and  skill  in  similar  com- 
munities. As  said  in  Small  v.  Howard,  123  Mass.,  131  (85  Am.  Kep.,  363), 
^'he  was  bound  to  possess  that  skill  only  which  physicians  and  surgeons  of 
ordinary  ability  and  skill,  practicing  in  similar  localities,  with  opportu- 
nities for  no  larger  experience,  oidinarily  possess.*' 

The  third  instruction  given  is  also  erroneous.  In  addition  to  the  oritloism 
already  discussed,  to  which  it,  too,  is  subject,  it  precludes  a  recovery,  what- 
ever the  defendant's  negligence  or  lack  of  skill,  "if  the  result  is  as  good 
as  is  usually  obtained  in  like  cases  similarly  situated." 

It  is  known  of  all  men  that  many  cases  of  injury  or  illness  are  recovered 
from  without  any  medical  attention,  while  many  others  of  the  same  kind 
do  not  recover,  although  apparently  the  best  medical  attention  is  given. 
What  the  proportions  are  might  be  impossible  to  determine.  It  is  equally 
well  known  that  two  or  more  cases  of  apparent  similarity,  treated  by  the 
same  treatment,  and  indeed  by  the  same  physician,  may,  and  often  do,  have 
directly  opposite  results  as  to  recovery.  We  think  when  a  physician  under- 
takes to  give  his  attention,  care  and  skilLtoa  given  case  of  injury  or  disease. 


tiie  patieDt  is  entitled  to  tile  obanoe  for  the  better  results  tibat  are  supposed 
te  oome  from  snob  treatment,  and  as  are  recorded  by  the  soienoe  of  bis  pro- 
fessioD  to  a  proper  treatment;  tbat  tbe  patient  might  have  died  in  spite  of 
tbe  treatment,  or  tbat  ''ordinarily"  they  did  die  in  snob  oases  (as  formerly 
In  oases  of  cholera,  smallpox,  etc.)*  is  no  ezcnse  to  the  physician  who  neg- 
leists  to  give  his  patient  the  benefit  uf  the  chance  involved  in  a  proper  treat- 
neDt  of  bis  case;  tbat  no  treatment  would  avail,  or  that  ordinarily  careful 
treatment  wonld  not,  might  be  shown,  if  tbe  case  so  warranted. 

In  this  case  the  patient  was  entitled  to  an  ordinarily  careful  and  thorough 
examination  of  bis  injuries,  such  as  tbe  circumstances  attending  their 
Infliction,  the  condition  of  the  patient,  and  tbe  surgeon's  opportunities  for 
proper  examination,  suggested  and  allowed.  If  tbe  dislocation  was  discov- 
•erable  by  such  examination,  and  if  the  physician  felt  that  because  of  lack 
of  appliances,  or  lack  of  experience,  be  was  unable  to  treat  any  peculiar 
feature  of  tbe  injury,  it  was  at  least  the  right  of  the  injured  man  to  be 
apprised  of  bis  condition,  tbat  he  might  call  in  more  skilled  attention  if  he 
desired.  Whether  tbe  verdict  is  sustained  by  tbe  evidence  need  not  be 
discussed  in  view  of  tbe  conclnsions  to  which  we  have  arrived  on  other 
points  of  the  case. 

Judgment  reversed  and  remanded  for  a  new  trial  under  proceedings  not 
Inconsistent  herewith. 


ALTEMUS'  ASS'EE,  &c.  v.  POTTER,  &c. 

(Filed  October  21,  1909— Not  to  be  reported.) 

Patent— Possession  under  junior  title— Appellee  took  possession  of  a  strip 
of  vacant  land  and  erected  improvements  and  lived  thereon.  B.  and  W. 
took  out  a  patent  for  said  land,  but  did  not  take  possession  of  same.  Ap- 
pellees subsequently  obtained  a  patent  for  same  and  claimed  to  a  marked 
boundary  for  more  than  fifteen  years  before  appellants  brought  this  suit. 
Held— Tbat  the  court  properiy  decided  in  favor  of  appellees,  as  their  continued 
possession  to  a  marked  boundary  under  a  junior  title  was  superior  to  the 
claim  of  a  senior  patentee  who  has  never  bad  the  possession.  This  rule  ap- 
plies to  tbe  settler  within  tbe  lap,  although  he  may  have  bad  possession 
prior  to  tbe  survey. 

S.  B.  Disbman  and  D.  D.  Fields  for  appellants. 

W.  F.  Hall,  L.  H.  N.  Salyer  and  S.  E.  Baker  for  appellees. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  9f  the  court  by  Judge  Hobson. 

Isaac  Potter  owned  a  patent  of  60  acres  issued  October  15,  1888 ;  another 
tor.lOO  acres  issued  April  16,  I860;  another  for  60  acres  issued  October  8, 
1865;  also  another  for  60  acres  issued  January  22,  1861,  and  he  bought  of 
Lewis  Bentley  a  tract  of  60  acres  of  date  April  15,  1880.  These  various 
boundaries  were  not  contiguous,  and  between  them  was  a  piece  of  vacant 
land  on  which  he  built  his  house  and  cleared  the  land  about  it.  While  he 
was  living  there  in  this  way  Brasbears  and  Wright,  on  April  19,  1878,  took 
oat  two  patents  for  200  acres  each,  which  included  the  land  which  he  lived 
<ipon  and  was  ooltivating.    He  then,  on  September  20,  1878,  made  a  survey 
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of  100  aorea,  inoludiog  his  hoDse  and  the  cleared  land,  as  well  as  some  tlm^ 
bered  land.  And  on  this  survey  aubseqaeDtly  a  patent  was  issued.  He  lived 
upon  the  land  until  bis  death,  and  his  children  and  those  olaimini;  under 
biro  have  continued  to  hold  it.  This  controversy  arose  between  them  and 
the  vendees  of  Brashears  and  Wright.  The  cireuit  court  held  in  favor  of 
the  Potters,  and  from  this  judgment  the  appeal  before  us  is  prosecuted. 

The  rule  Is  conceded  that  where  a  junior  patentee  before  any  settlement  i» 
made  on  the  senior  patent  settles  within  the  lap  his  possession  will  extend 
to  the  boundaries  of  his  patent,  and  is  not  confined  to  bis  close.  There  la 
no  dispute  in  this  case  that  the  two  patents  lapped,  and  that  the  settlement 
of  Isaac  Potter  was  within  the  lap;. but  it  is  insisted  that  inasmuch  aa- 
he  had  settled  there  before  be  made  the  survey  the  rule  does  not  apply,  and 
that  his  possession  should  be  confined  to  his  close.  We  can  not  see  the  foroe- 
of  this  argument.  One  reason  for  the  rule  is  that  the  settlement  of  the 
junior  patentee  being  within  the  bounds  of  the  senior  patent,  is  notice  to  the 
senior  patentee  of  his  claim,  and  when  this  settlement  is  made,  whdn  the 
senior  patent  is  vacant,  there  is  nothing- to  restrict  the  possession  of  the 
junior  patentee  within  less  than  the  calls  of  his  survey.  It  was  idle  for 
Isaac  Poster  to  move  out  of  his  house  on  one  day  and  move  ^ack  into  it  on 
the  next.  This  confessedly  would  have  brought  him  within  the  rule.  His 
continued  residence  there  day  after  day  had  the  same  effect,  for  this  waa 
a  daily  and  continuous  assertion  of  right.  The  proof  shows  that  he  had  a 
well-de^ned,  marked  boundary,  and  claimed  in  fact  to  the  extent  of  his 
boundary,  and  this  possession  has  been  continuous  for  over  fifteen  y6ar& 
Appellees,  therefore,  could  not  be  disturbed.  (Lyon  v.  Farmer,  87  Ky.» 
421.)  Besides,  we  are  satisfied  from  the  proof  that  Isaac  Potter  claimed  a 
pre  emption  right  to  this  land,  and  apparently  was  recognized  as  having  it». 
and  that  for  this  reason  he  was  not  disturbed,  and  there  was  no  controversy 
between  him  and  the  original  patentees. 

Judgment  afiSrmed. 


BEISER  V.  SOUTHERN  PLANING  MILL  AND  LUMBER  CO. 

(Filed  October  21,  1902.) 

Master  and  servant— Liability  for  furnishing  servant  defective  maobineiT 
—Contributory  negligence— Instructions— Appellant,  an  infant,  by  his  next 
friend,  bought  this  action  af^ainst  appellee  to  recover  damages  for  injuriea 
sustained  by  him  while  operating  a  joiner  in  appellee's  planing  mill,  by 
which  he  lost  three  fingers  from  his  left  hand.  He  alleges  that  the  knives 
were  dull  and  unfit  for  the  purposes  for  which"  they  were  used, 'and  that  the 
accident  was  due  to  that  fact,  and  that  shortly- before  the  accident  appellant 
had  called  tbe  attention  of  appellee  to  this  fact,  and  that  they  promised  to 
provide  new  knives,  and  that,  rejying  upon  said  promise,  he  oontinued  to 
work  until  the  accident  happened.  The  general  plea  of  oontributory  negli- 
gence was  relied  on  in  defense,  and  the  trial  resulted  in  a  verdict  for  defend- 
ant, from  which  this  appeal  is  prosecuted.  One  of  the  errors  relied  on  for 
reversal  is  the  refusal  of  the  court  to  give  an  instruction  offered  by  appel- 
lont,  to  the  effect  that  it  was  the  duty  of  appellee  to  have  and  maintain  tbe 
machine  in  good  repair  for  appellant's  use,  and  that  if  they  believe  that  ap- 
pellant failed  to  keep  said  machine  in  a  reasonably  safe  condition,  and  that 
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«ppellaDfc  called  appellee's  atteDtlon  to  same,  and  appellee  promised  to  repair 
same,  and  relyiDg  on  said  promise  appellee  oontinued  to  work  for  a  reason- 
able tiiue  thereafter,  until  the  accident  occurred,  before  said  repairs,  were 
made,  tbeti  appellant  is  liable  for  such  injuries.  Appellant  contends  that 
irben  an  employe  notifies  a  master  that  9,  machine  upon  which  he  is  em- 
ployed is  not  in  good  condition,  and  objects  to  continuing  thereon,  and  is 
isdnoed  to  do  so  by  a  promise  to  repair  the  machine  within  a  reasonable 
time,  that  for  such  time  the  employe  assumes  no  risk  from  its  operation ; 
that  the  master  in  effect  during  the  interval  guarantees  the  employe  against 
any  and  all  injury  resulting  from  the  operation  of  such  machine.  Held— 
That  the  court  did  not  err  in  refusing  to  give  said  instruction  This  court 
does  not  understand  the  law  to  be  that  a  servant  is  exonerated  from  the 
^uty  of  exercising  ordinary  care  for  his  own  safety  from  the  use  of  defective 
appliances  of  which  he  has  knowledge  because  of  a  promise  of  the  master  to 
repair  such  defects.  The  law  imposes  upon  the  master  the  duty  to  use  or- 
dinary care  to  provide  suitable  machinery  for  the  use  of  his  servant;  but 
tbe  law  is  well  settled  that  if  the  employe  has  knowledge  that  the  machinery 
with  which  he  is  to  work  is  in  a  defective  condition,  and  he  continuen  to  use 
it  without  complaint,  he  assumes  the  risk  therefrom,  and  waives  the  right 
^  bold  the  master  responsible  in  case  of  Injury..  Bat  if,  on  the  other  hand, 
be  does  make  complaint  ti  the  master,  and  the  master  promises  that  he  will 
have  tbe  machine  put  in  order  within  a  reasonable  time,  then  the  master 
^D  not  rely  upon  the  knowledge  on  the  part  of  the  servant  of  the  defective 
'Condition  of  the  machine  so  as  to  relieve  himself  from  responsibility.  But 
this  principle  of  law  does  not  go  to  thQ  extent  of  holding  the  master  liable 
tor  io juries  which  result  from  the  negligence  of  the  servant,  who  is  at  all 
times  bound  to  exercise  reasonable  care  for  his  own  safety,  and  not  from  the 
-defect  in  the  machinery.  Instruction  No.  6,  requiring  the  appellant  to  exer- 
«iie  reasonable  care  to  avoid  the  injury,  was  properly  given. 

Bennett  H.  Young,  Matt  O'Doherty  and  Marion  W.  Bipy  for  appellant. 

Frod  Foroht.  Jr.,  and  Wm.  H.  Field  for  appellee. 

Appeal  from  Jefferson  Glrouife  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Burnam. 

Tbe  appellant,  Victor  Beiser,  an  infant,  instituted  this  action,  by  William 
Beiier,  his  next  friend,  against  the  appellee,  the  Southern  Planing  Mill  and 
Lumber  Co.,  to  recover  damages  for  the  loss  of  thiee  fingers  from  his  left 
band.  He  alleged  in  his  petition  '*tliat  whilst  he  was  running  a  board  over 
the  knives  of  a  ^joiner*  in  defendant's  planing  mill  his  left  hand  came  in 
-Qontact  with  the  knives  of  said  joiner,  and  three  fingers  of  his  left  hand 
'Were  out  off;  that  the  accident  was  due  to  the  fact  that  the  knives  were  dull, 
and  unfit  for  the  purpose  for  which  they  were  being  used,  which  fact  was 
known  to  the  defendant:  that  shortly  before  the  accident  he  complained  to 
tbe  defendant  and  itrbflSoers  and  agent,  and  employes,  and  gave  them  notice 
of  the  dangerousness,  dullness  and  defect! venees,  and  unfitness  of  the  afore- 
ttid  knives:  and  that  they  then  and  there  promised  to  provide  good,  sharp, 
new  and  safe  knives  within  a  reasonable  time  for  said  joiner,  which  they 
failed  to  do;  that  relying  upon  this  promise,  he  continued  to  work  for  several 
days,  and  by  reason  thereof  received  the  injury  complained  of.  By  amended 
petition  be  alleges  ^hat  the  joiner  which  he  was  engaged  in  operating  when 
^e  injury  occurred  was  at   the  time  in  a  defective  and  dangerous  condition  ; 
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and  that  he  oomplained  of  it  shortly  prior  to  bis  said  injory,  oalllDg  the  a^ 
teQtioD  of  the  defendant's  oflaoers  and  agents  in  charge  of  said  planing  mills* 
and  superior  to  plaintiff  in  defendant's  service,  and  whose  duty  it  was  to 
Inspect  and  repair  said  machine,  to  its  condition;  and  that  the  defendant,  by 
■aid  officer  and  agents,  promised  to  repair  the  same,  and  that,  relying  on  said 
promises,  he  remained  in  the  defendant's  service,  and  continned  to  operate- 
said  machine,  and  was  so  operating  it  when  injured,  and  within  a  reasona- 
ble time  after  the  making  of  said  promise  to  allow  for  its  performance:  that 
the  injuries  complained  of  in  his  petition  were  caused  by  reason  and  beoause 
of  the  defective  and  dangerous  condition  of  said  machine  and  by  the  grosa 
negligence  of  the  defendant  in  having  said  machine  in  such  defective  con- 
dition and  in  failing  to  repair  same. ' '  These  allegations  were  controverted' 
in  the  answer,  and  a  general  plea  of  contributory  negligence  relied  upon. 

The  testimony  in  the  case  shows  that  the  appellant,  Reiser,  was  nineteeik 
years  of  age;  and  that  he  had  been  in  the  employ  of  the  appellee  in  its  plan- 
ing mills  for  about  three  years,  and  that  he  had  been  in  charge  of  and  work- 
ing upon  the  "joiner,"  which  is  complained  of,  for  about  a  year  and  a  half. 
He  testified  that  the  blades  were  dull,  and  that  two  or  three  days  before- 
the  accident  he  asked  the  appellee's  agent,  whose  duty  it  was,  to  sharpen 
them;  who  informed  him  that  they  could  not  be  sharpened  any  more;  that 
they  were  too  short;  that  the  company  would  have  to  get  new  ones;  and 
that  he  also  notified  Olaf  Anderson,  the  boss  in  charge  of  the  shop,  that  he 
would  not  work  on  the  machine  unless  It  was  fixed  up,  and  that  he  told  him 
to  go  ahead  and  work  on  it;  that  It  would  be  fixed  in  a  couple  of  days;  and 
that,  relying  upon  this  promise,  he  continued  to  operate  the  machine;  that 
a  few  days  after  this  conversation,  whilst  he  was  running  a  board  over 
the  "joiner,"  the  bits  threw  the  board  over,  and  his  hand  slipped  on  the 
knives;  and  that  the  jumping  of  the  board  was  because  the  knives  were 
dull  and  out  of  fix.  And  his  testimony  as  to  the  dullness  of  the  knives  waa 
corroborated  to  some  extent  by  the  testimony  of  Welsh,  who  was  put  in 
charge  of  the  machine  after  his  injury.  On  the  other  hand,  witnesses  for 
the  defendant  testify  that  the  machine  was  in  good  order,  and  that  there 
was  nothing  wrong  with  the  knives  or  bits  at  the  time  of  the  accident;  that 
the  knives  were  sharp,  but  that  even  if  they  had  been  dull,  as  testified  to 
by  appellant,  it  would  not  have  occasioned  the  injury;  that  the  board 
would  have  slipped  over  them  without  making  any  kind  of  out;  that 
another  man  was  put  in  charge  of  the  machine  immediately  after  the  acci- 
dent to  the  appellee,  without  any  change  having  been  made  therein,  and 
that  it  worked  all  right,  and  Anderson,  the  boss,  denies  that  plaintiff  bad 
made  any  complaint  to  him  about  the  joiner  not  l^eing  in  good  condition. 

At  the  conclusion  of  the  evidence  the  plaintiff  asked  the  court  to  give  the 
following  instruction  to  the  jury:  "The  court  instruots^the  jury  that  the 
law  made  it  the  duty  of  the  defendant,  the  Loulsivlle  Planing  Mill  Co.,  to 
observe  ordinary  cjire;  to  have  and  maintain  the  machine  upon  which  the 
plaintiff  was  working  in  its  service  when  injured  in  a  condition  reasonably 
and  adequately  safe  and  snflloient  for  the  use  of  the  plaintiff,  and  if  the  jury 
shall  believe  from  the  evidence  that  said  machine  was  not  in  such  adequately 
and  reasonably  safe  condition,  and  shall  further  believe  that  the  plaintiff 
called  the  attention  of  the  defendant's  foreman   in  charge  of  the  shop  ii^ 
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wbloh  he  was  working  to  the  oooditlon  of  the  said  maobine,  and  that  he, 
the  plaiotiff,  was  assured  or  promised  by  suld  forenian  that  the  said  ma- 
obine,  or  defects,  if  any.  therein,  would  be  repaired  within  a  reasonable 
time,  and  if  the  jury  shall  further  believe  that  the  plaintiff  relied  upon  the 
promise  or  assurance  so  given,  if  it  was  given,  and  that  within  such  time 
thereafter  as  was  reasonable  to  allow  for  the  performance  of  said  promise 
the  plaintiff  received  the  injuries  by  him  alleged  by  reason  and  because  of 
the  defective  condition  of  said  machine,  then  the  jury  should  find  for  plain- 
tiff," which  the  trial  court  refused,  but  in  lieu  thereof  instructed  the  jury 
as  follows : 

"L.  It  was  the  duty  of  the  plaintiff  when  he  accepted  employment  from 
the  defendant  to  exercise  ordinary  care  for  his  own  safety,  and  not  knowingly 
to  expose  himself  to  unnecessary  risks  or  dangers  connected  with  his  said 
employment.  And  the  court  instructs  the  jury  that  the  plaintiff,  when  he 
accepted  employment  from  fche  defendant  to  operate  the  machine  known  as 
a  Joiner,  assumed  all  the  risks  incident  to  such  employment,  that  is,  such 
risks  as  naturally  arose  out  of  or  were  necessarily  connected  with  said  em- 
ployment. But  he  did  not  assume  risks  that  were  unknown  to  him  and 
which  were  not  incident  to  his  employment,  nor  such  risks  which  the  de- 
fendant could  by  the  exeraise  of  ordinary  care  have  guarded  against. 

"2d.  The  oourt  instructs  the  jury  that  it  is  the  duty  of  the  defendant,  the 
Southern  Planing  Mill  and  Lumber  Co.,  when  it  employed  the  plaintiff,  to 
exercise  ordinary  care  in  providing  him  with  a  reasonably  safe  machine  or 
joiner,  that  is,  one  in  good  order  and  fitted  for  the  purpose  and  work  for 
which  it  was  intended.  It  was  also  the  duty  of  the  defendant  to  exercise 
ordinary  care  in  keeping  the  same  in  reasonably  safe  condition  for  the  use 
of  the  plaintiff  while  he  was  so  engaged  in  operating  the  said  machine. 

"8d.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  injury  of  the  plaintiff  complained  of  was  oiiused  by  the  failure  on 
their  part  to  perform  its  duties,  as  defined  in  instruction  No.  2,  then  the 
law  is  for  the  plaintiff,  and  the  jury  should  so  find.  Unless  the  jury  shall 
believe  from  the  evidence  that  the  plaintiff  himself  failed  to  perform  his 
duty,  as  defined  in  instruction  No.  1,  and  that  for  such  failure  on  his  part 
the  accident  would  not  have  happened;  in  which  latter  event  the  law  Is  for 
the  defendant,  and  the  jury  should  so  find. 

"4tht  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  injury  of  the  plaintiff  complained  of  in  his  petition  was  not  the  re- 
sult of  any  defect  in  the  machine  (joiner),  but  was  the  result  of  a  risk  or  dan- 
ger as  naturally  arose  or  grew  out  of  the  plaintiff's  employment,  and  was 
naturally  attendant  upon  said  employment,  then  the  law  is  for  the  defend- 
ant, and  the  jury  should  so  find. 

"5th.  The  court  instructs  the  jury  that  if  the  injury  complained  of  was 
not  the  result  of  a  risk  or  danger  incident  to  said  employment,  but  could 
have  been  prevented  by  the  exercise  of  ordinary  care  on  the  part  of  the  de- 
fendant in  the  performance  of  its  duty,  as  defined  in  instruction  No.  2,  then 
the  law  is  for  the  plaintiff,  and  the  jury  should  so  find,  unless  the  jury  shall 
also  believe  from  the  evidence  that  by  the  exercise  of  ordinary  care  on  hia 
part  the  plaintiff  could  have  prevented  said  injury;  in  which  latter  event 
the  law  is  for  the  defendant,  and  the  jury  should  so  find." 
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The  trial  resulted  Id  a  verdiot  and  jadffmeDt  for  the  defendant,  and  we 
are  aaked  to  reverse  the  ease  beoause  of  the  failure  of  the  trial  court  to  give 
the  instruction  offered  by  the  plaintiff;  and  the  contention  is  made  that 
"When  an  employe  has  notified  a  master  that  a  machine  upon  which  he  ie 
employed  is  not  in  good  condition,  and  objected  to  continuing  work  thereon, 
and  is  induced  to  do  so  by  a  promise  to  repair  the  machine  within  a 
reasonable  time,  that  for  such  time  the  employe  assumes  no  risk  from  Its 
operation;  that  the  master  in  effect  during  this  interval  guarantees  the 
employe  against  any  and  all  injury  resulting  from  the  operation  of  snoh 
machine.  This  contention  is  based  upon  the  principle  of  law  which  is  very 
clearly  defined  in  the  6th  edition  of  Sherman  and  Redfleld  on  Neglifcenoe, 
section  €60.  in  these  words:  ''There  is  no  longer  any  doubt  that  where  a 
master  has  expressly  promised  to  repair  a  defect  the  servant  does  not  assame 
the  risk  of  an  injury  caused  thereby,  within  such  a  period  of  time  after 
the  promise  as  would  be  reasonable  to  allow  for  its  performance,  or.  Indeed, 
within  any  period,  which  would  not  preclude  all  reasonable  expectation  that 
the  promise  might  be  kept.  •  *  *  And  the  same  principle  applies  to  a 
case  where  the  master  promises  to  the  servant  to  discharge  an  inooptipetent 
fellow  servant,  but  fails  to  do  so,  and  the  foreman  is  thereby  injured." 

And  which  has  been  frequently  approved  and  applied  by  this  court.  In 
the  case  of  Breckinridge  v.  Hicks,  94  Ky.,  3(V2,  a  miner  called  the  attention 
of  the  mining  boss  to  loose  rooks  in  the  roof  of  the  room  where  he  was 
working,  and  the  boss  promised  to  send  in  timber  and  prop  the  roof.  Two 
days  after  this  promise  the  roof  fell  upon  the  miner,  crippling  him  for 
life.  In  that  case  the  court,  speaking  through  Judge  Pryor,  said:  "It  will 
be  assumed  in  this  case  that  both  the  employer  and  employe  knew  of  the 
danger,  or  from  the  facts  had  the  right  to  apprehend  it;  then  the  question 
arises :  Did  Hicks  waive  the  danger  and  voluntarily  assume  to  work  without 
looking  to  the  employer  for  ttiese  props? 

If  Hicks,  knowing  the  danger,  continued  in  his  work  without  complaint, 
or  rather  without  requiring  his  superior  to  provide  these  props,  then  be  can 
not  recover.  If,  however,  the  superior  is  notified  of  the  danger,  and  of  the 
necessity  for  these  props,  and  promises  to  furnish  them  within  a  reasonable 
time,  then  the  workman  may  continue  his  work,  and  will  not  be  adjudged 
to  have  waived  the  right  of  exacting  this  duty  of  his  superior  b}  remaining 
a  reasonable  time  in  the  service.  *  *  *  And  there  seems  to  us  to  be  no 
valid  reason  for  determining  that  such  conduct  is  a  waiver  of  the  right  of 
recovery  when  if  the  superior  had  complied  with  his  promise  no  injnrj 
would  have  been  inflicted." 

In  Brown  v.  Levy  Brothers,  21  Ky.  Law  Hep.,  1724,  the  plaintiff  alleged 
'"that  he  was  injured  by  reason  of  the  incompetency  of  a  fellow  servant,  and 
that  he  had  notified  his  employer  that  said  fellow  servant  was  incompetent 
and  negligent,  and  they  knew  when  they  employed  bim  that  he  was  care- 
less and  negligent,  and  had  promised  that  they  would  in  a  short  time  re- 
move him  and  employ  a  competent  assistant.  That  case  came  up  on  de- 
murrer, and  it  was  held  in  substance  that  the  servant  could  not  be  held  to 
assume  the  risk  of  an  injury  by  the  negligence  of  a  fellow  servant,  after 
oomplaining  thereof  and  after  promise  to  remove  such  servant.  And  in 
Bell  &  Goggeshall  Go.  v.  Applegate,  33  Ky.  Law  Rep.,  470,  the  principle  of 
law  which  the  appellant  seeks  to  have  applied  was  considered,  and  the  rale 
stated  in  these  words:  "The  rule  with  reference  to  machinery  and  ap- 
pliances to  be  used  by  the  employe  in  the  discharge  of  his  duties  Is  that, 
where  the  master  is  notlQed  by  the  servant  of  a  defect  in  the  machinery 
furnished  for  the  servant's  use,  and  promises  to  remedy  the  defect,  the 
servant,  by  continuing  in   the  use  of  such  machineiy  for  a   reasonable  time 
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affter  tbe  promise  to  repair,  does  not  assume  the  risk,  and  if  by  reason  of  the 
defeofe oomplatned  of  he  is  injured,  the  master  is  liable." 

Bofe  there  is  no  intimation  by  either  Sherman  and  Redfield,  or  any  of  tbe 
cases  referred  to,  nor  do  we  understand  the  law  to  be  that  a  servant  is  ez- 
onemted  from  tbe  doty  of  exercising  ordinary  oare  for  bis  own  safety  from 
tbe  use  of  defective  appliances  of  which  he  had  knowledge  because  of  a- 
promise  of  the  master  to  repair  such  defects.  The  law  imposes  upon  the 
XDaster  the  duty  to  use  ordinary  oare  to  provide  suitable  machinery  for  the 
use  of  his  servant;  but  the  law  is  well  settled  that  if  the  employe  has  knowl- 
edge (bat  tbe  machinery  with  which  he  Is  to  work  is  in  a  defective  oondi- 
tloD,  and  he  continues  to  use  it  without  complaint,  he  assumes  the  risk 
tberefrom,  and  waives  the  right  to  hold  the  master  responsible  in  case  of 
injury.  But  if,  on  the  other  hand,  he  does  make  complaint  to  the  master, 
and  the  master  promises  that  he  will  have  the  machine  pui  in  order  within 
a  reasonable  time,  then  the  master  can  not  rely  upon  tbe  knowledge  on  the 
part  of  servant  of  the  defective  condition  of  the  machine  so  as  to  relieve 
himself  from  responsibility.  But  this  principle  of  law  does  not  go  to  the 
extent  of  holding  the  master  liable  for  injuries  which  result  from  the  negli- 
gence of  the  servant,  who  is  at  all  times  bound  to  exercise  reasonable  care 
for  bis  own  safety,  and  not  from  the  defect  in  the  machinery.  The  jury 
were  not  told  that  plaintiff  could  not  recove/lr  if  he  was  aware  of  the  (  ef act- 
ive condition  of  the  machinery,  and  there  was  consequently  no  occasion  co 
tell  them  that  if  he  notified  appellee  of  its  defective  condition,  and  they 
promised  to  repair  it,  they  had  waived  their  right  to  rely  upon  appellant's 
knowledge  of  the  defective  condition  of  the  machini^ry  to  avoid  recovery. 

We  are  of  opinion  that  the  instruction  quoted  supra  submitted  to  the  jury 
the  real  issues  raised  by  the  pleadings,  that  is,  whether  appellant's  injury 
was  the  result  of  the  defective  condition  of  the  joiner  or  negligence  on  the 
part  of  appellant. 

Judgment  affirmed. 
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1.  Bills  and  notes— Surcharging  accounts— Burden  of  proof— Appellees  are 
tobacco  warehousemen  in  Clarksville,  Tenn.,  and  appellant  B.  is  a  farmer, 
and  was  a  shipper  of  leaf  tobacco  to  appellees'  warehouse.  Appellant 
became  indebted'  to  appellee  in  various  sums  growing  out  of  their  transac- 
tion and  executed  a  note  for  $4,829.04,  and  executed  a  mortgage  on  real  es- 
tate to  secure  same.  In  this  action  on  said  note  appellant  claims  that  the 
•  same  was  executed  for  more  than  was  due  and  attenipts  to  surcharge  same. 
Held— That  the  burden  of  surcharging  their  accounts  dnvolves  upon  appel- 
lant and  as  the  accounts  are  complicated  the  decision  of  the  chancellor  refus- 
ing to  correct  same  will  not  he  disturbed. 

3.  Usury— Sureties— Appellant  claims  that  said  note  should  be  purged  of 
large  amounts  of  usury  embraced  in  same  without  his  knowledge.  In  order 
to  enable  appellant  to  raise  money  to  make  purchases  of  tobacco  he  would 
draw  sight  drafts  on  appellees  which  would  be  forwarded  to  and  paid  by 
them,  when  they  would  draw  up  a  four  months*  bill  of  exchange  for  the  sum 
just  paid,  plus  the  bank  rate  of  discount  or  interest  for  that  time  at  10  per 
^nt,  and  send  to  appellant  to  be  signed  and  returned  to  them,  when  they 
^ould  endorse  their  acceptance  on  same  and  deliver  them  to  appellees'  bank, 
which  would  credit  them  with  the  net  proceeds,  and  upon  maturity  appel- 
lees would  pay  them  and  charge  the  gross  sum  of  that  date  to  appellant. 
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Appellees  base  their  right  to  charge  the  amount  of  these  bills  on  the  idea 
that  the  acceptor  of  a  bill  of  exchange  is  the  snrety  of  the  drawer  to  the 
payee.  Held— That  as  between  drawer  and  acceptor  their  obligationa  and 
rights  growing  out  of  the  bill  will  depend  upon  the  nature  of  their  oostraot 
with  respect  to  it.  In  this  action  the  agreement  was  that  the  waiebonfle^ 
men,  the  acceptors  of  the  bill,  were  to  furnish  money  by  way  of  loan  or  ad- 
vancement to  the  drawer  of  the  bill  with  which  to  buy  tobacco  to  be  shipped 
to  the  acceptors  and  by  them  sold  on  account  of  the  drawer  and  the  proceeds 
applied  to  the  discharge  of  the  acceptor's  debt  thus  created.  Therefore, 
fipon  making  of  the  original  sight  draft,  which  was  paid  by  appellees  on 
presentation,  the  relation  of  debtor  and  creditor  was  created,  the  acceptors*' 
claim  against  the  drawer  befng  for  money  had  and  received.  The  makln^r 
of  the  new  bill  at  four  months  by  the  original  drawer  upon  the  warebonae- 
men  as  acceptors  and  in  favor  of  the  warehouseman's  bank  was  a  new 
arrangement  by  which  the  drawer  of  the  bill  drew  it  as  an  accommodation 
to  the  acceptors,  and  the  bill  was  used  by  the  acceptors  with  which  to  raise 
money  for  their  own  account.  Therefore,  not  only  as  between  the  bank  and 
the  acceptors,  but  as  between  the  drawer  and  acceptors  the  acceptors  were 
the  principals  in  this  last  obligation,  and  they  were  not  entitled  to  charge  to 
appellant  the  amount  of'  money  paid  the  bank,  but  could  only  charge  him 
Interest  on  the  sums  furnished  him  at  the  rate  of  6  per  cent  per  annum. 

8.  Goniflot  of  laws— Penalties  for  violation  of  warehouse  law  of  Tennessee 
—Appellant  claims  credits  on  his  note  for  warehouse  fees  paid  in  ezoess  of 
lawful  charges  and  penalties  Incurred  by  appellees  for  violations  of  the 
warehouse  laws  of  Tennessee.  Held— That  the  proof  does  not  show  that  ap- 
pellees charged  or  received  excessive  fees  as  warehousemen,  and  as  no  prose- 
cutions have  been  instituted  against  appellees  in  Tennessee  to  enforoe 
penalties  for  a  violation  of  the  warehouse  law  of  Tennessee,  this  court  will 
presume  that  they  have  committed  no  violations  of  same. 

W.  P.  Sandldge  for  appellants. 

Browder  &  Browder  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellees  are  tobacco  warehousemen  at  Clarksvllle,  Tenn.    Appellant,  T. 
*  Q.  Bailey,  is  a  farmer,  and  was  a  buyer  and  shipper  of  leaf  tobacco  at  the 
time,  of  the  transactions  out  of  which  this  suit  has  grown. 

Prior  to  September  16,  1897,  the  dealings  between  the  parties  had  been 
such  that  it  was  claimed  by  appellees,  and  then  admitted  by  appellant,  that 
he  was  indebted  to  them  in  a  sum  in  excess  of  t4. 339.04.  On  that  date  ap- 
pellants executed  to  appellees  a  note  for  the  said  sum,  secured  by  mortgage 
on  certain  real  estate  in  Logan  county,  this  State.  The  parties  continued  ' 
to  have,  or  to  complete,  afcer  the  date  of  the  note  some  transactions  as  to 
the  sale  of  certain  tobacco  consigned  to  appellees. 

This  suit  was  brought  July,  1900,  to  enforoe  the  mortgage  lien  in  satisfac- 
tion of  the  note  above  mentioned.  Defense  was  made.  From  the  rather 
voluminous  pleadings  we  gather  that  Issue  was  tendered  and  joined  as  to 
the  following  matters,  involving  pleas  of  payment,  usury,  set-offs  and  oonn- 
terolalms : 

1st.  It  was  claimed  that  the  indebtedness  of  appellant  to  appellees  at  the 
time  the  note  was  executed  was  not  aS  much  as  the  face  of  the  note,  the  dis- 
crepancy occurring  by  reason  of  the  fact  that  appellees  had  failed  to  account 
to  appellant  for  all  th**  toiKicoo  shipped  to  and  sold  by  them,  and  had  failed 
to  aocount  for  the  true  ninoiint  ir.  8<>ld  for;  that  appellant  not  knowing  then 
the  true  state  of  acuuunis,  bub  reljiug  on  appellees'  representations  concern- 
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ioK  tbem.  exeoDted  the  note  sDed  od  for  too  great  an  amonot,  throngb  mis^ 
take  of  faot  and  of  law. 

8d.  That  the  note  embraced  a  large  amount  of  usury  charged  appellant  hy- 
appellees  for  the  loan  or  forbearance  of  money  furnished  to  blm  by  them. 

8d.  That  appellees  claimed  to  be,  and  were,  operating  a  tobacco  warehouse^ 
at  Glarksvllle,  Tenn.,  but  had  failed  to  comply  with  certain  provisions  of 
the  Code  of  Tennessee,  containing  the  statute  law  of  that  State,  and  by  rea-. 
son  of  such  failure  had  forfeited  their  right,  or  rather  had  never  legally  ac- 
quired the  right,  to  charge  for  and  receive  the  fees  allowed  by  statute  for- 
Btoring  and  selling  tobacco;  that  these  fees  were  collected  of  appellant, 
notwithstanding,  at  least  are  embraced  in  the  note  sued  on ;  that  as  to  these^ 
also  appellant  was  laboring  under  a  mistake  of  law  and  fact  when  the  no(e« 
was  executed. 

4th.  That  by  the  statutes  of  Tennessee  warehousemen  are  allowed  12.60  per- 
hogshead,  and  1  per  cent,  on  the  gross  sales,  to  Ite  charged  to  the  shipper  aSs 
-  the  whole  of  their  compensation  for  services  rendered  the  shipper  in  "re* 
oeiving,  storing,  inspecting,  coopering  and  selling"  his  tobacco ;  that  ap- 
pellees in  many  instances,  about  160,  charged  92  additional  to  the  feea. 
enumerated;  that  the  Tennessee  statutes  provided  a  penalty  of  $10  for  each, 
of  said  offenses,  recoverable  by  action  by  the  shipper.  Appellant  claimed 
11,600  on  this  score  as  a  set-off  to  the  note.  Other  items  of  minor  importance 
were  presented  also.  Whether  allowed  or  disallowed,  neither  purty  to  this. 
appeal  seeks  to  disturb  the  chancellor's  finding  as  to  them.  Consequently^ 
they  will  not  be  noticed  further. 

The  transactions  between  these  parties  began  in  1894  and  continued  until 
1898.  During  this  period  the  volume  of  these  dealings  was  something  over- 
$43,000.  When  the  note  sued  on  was  executed  it  was  the  evident  purpose  of 
the  parties  to  close  their  dealings  by  that  transaction,  at  least  to  the  extent^ 
of  the  amount  of  the  note,  in  the  nature  of  a  settlement.  The  plea  attack-, 
ing  that  transaction,  on  the  ground  that  appellant  did  not  then  owe  appel> 
lees  that  sum,  is  in  the  nature  of  an  attempt  to  surcharge  a  settlement  for- 
mistake  of  fact,  not  known  by  the  complainant  when  the  settlement  was. 
made.  It  is  of  course  incumbent  upon  the  party  making  the  charge  to  sus- 
tain it,  not  merely  by  an  appearance  of  probabilities,  but  clearly  by  the  pre- 
ponderance of  the  evidence.  Appellant  shows  himself,  by  his  letters  filed  in 
the  record,  and  by  the  manner  of  conducting  his  business,  to  be  deficient  in. 
education,  and  rather  loose  in  the  matter  of  keeping  his  accounts.  This, 
does  not  necessarily  impeach  his  general  Intelligence,  but  the  faot  will  serve, 
to  explain,  we  think,  wherein  he  might  easily  have  been  deceived  either  by 
appellees,  if  they  had  undertaken  it,  or  by  his  own  lack  of  accurate  informa- 
tion as  to  his  own  affairs.  In  his  showing  in  the  evidence  under  this  flrstr 
head,  he  testified  merely  that  he  shipped  in  the  aggregate  884  hogsheads  of^ 
tobacco  to  appellees,  which  they  sold  on  his  account.  The  dates  of  sales, 
the  weights  (in  most  instances),  the  prices,  and  the  amount  of  net  proceeda 
he  says  nothing  about.  He  relies  entirely  upon  appellees'  showing  to  sup- 
ply the  needed  evidence  on  this  point.  This  showing  is  made,  it  may  be. 
said  exclu&iyely,  in  the  testimony  of  the  witness,  Ely,  appellees'  book- 
keeper, introduced  by  them.  The  manner  of  producing  this  evidence  for^ 
appellant  must  be  noticed.  Appellees  had  filed  with  an  amended  pleading 
a  "statement,"  In  which  they  purported  to  give  the  exact  state  of  the  ac- 
count between  these  parties.  This  statement  credited,  by  date,  etc.,  the  net. 
proceeds  of  the  sale  of  each  hogshead  of  tobacco.  During  the  examination. 
of  the  witness,  Ely,  by  appellees'  attorney  he  testified  that  this  statement. 
had  just  been  compared  with  the  firm's  books  (then  present,  it  seems) an(^ 
was  correct  in  every  item,  save  he  had  not  verified  the  extensions  of  inters 
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"^st,  and  there  was  ao  error  of  11.06  lu  the  footings  analDst  appellants.  The 
fitatement  and  books  of  appellees  were  then  present  where  the  depositions 
were  being  taken,  it  appears.  On  cross-examination  this  witnesfl  was 
-asked  to  file,  and  in  compliance  did  file,  a  statement  from  the  books  show- 
ing "original  (or  private)  numbers  of  appellants' tobacco;  the  dates  sold, 
price  per  100  pounds -at  which  it  was  sold,  and  the  wc-ights."  No  further 
question  along  these  lines  was  asked  of  this  witness  or  any  witness.  From 
the  original  "statement"  first  adverted  to,  the  claim  and  theory  of  appellees 
as  to  the  state  of  this  account  is  sustained.  But  by  a  comparison  between 
that  first  statement  and  the  one  elicited  from  the  witness,  Ely,  by  the  qnes- 
tlon  mentioned, it  is  shown  that  in  nearly  every  instance  (there  were  but  few. 
If  any,  exceptions)  the  sum  by  whichappellant  was  credited  on  the  first  "state- 
ment," as  the  proceeds  of  the  sale  of  his  tobacco  was  less,  and  some  times 
much  less,  than  the  last  statement  showed  that  the  same  tobacco  brought, 
by  multiplying  the  net  weight  by  the  price  per  100  pounds.  This  makes  a 
-■considerable  difference,  apparently  in  appellants*  favor,  and  upon  this 
state  of  facts  is  built  an  ingenious  argument,  maintained  with  the  rare 
ability  displayed  by  able  counsel  throughout  the  case,  that  appellees  had 
failed  to  account  to  appellant  for  the  trne  amount  or  the  whole  of  the  money 
for  which  his  tobacco  sold.  It  must  be  remembered  that  the  first  statement 
professed  to  give  the  net  proceeds  only  of  sales.  The  result  of  the  last  state- 
ment was  necessarily  to  learn  only  the  gross  proceeds  of  the  sales.  Between 
these  two  results 'was  a  difference  as  obvious  in  reason,  as  in  fact;  that  the 
warehousemen  charged  for  and  deducted  their  statutory  commissions  for 
making  the  sales,  and  in  many  instances  the  1:3  fee  for  reselling,  hereinafter 
more  fully  discussed,  is  admitted;  that  they  also  paid  the  freights  and  dray- 
^ge  is  also  clearly  shown,  and  is  not  disputed.  What  these  freight  and  dray- 
age  charges  amounted  to  the  record  does  not  show.  No  witness  was  asked 
-ooucerning  them.  But  after  deducting  the  charges  for  fees  alluded  to, 
lihere  remained  generally,  and  Indeed  in  about  every  instance,  a  sum  that 
would  not  be  presumably  disproportionate  to  what  must  have  been  the 
freight  and  drayage  charges  paid  by  appellees  for  appellant  on  each  package, 
or  group  reported  sold.  Another  item,  insurance,  was  admittedly  paid  by 
appellees;  that  amount  was  not  shown,  nor  was  it  attempted  to  be.  Appel- 
lees' books,  as  has  been  stated,  were  present.  The  course  of  the  examina- 
tion of  the  witness  showed  that  they  were  before  counsel  and  were  submitted 
to  his  inspection.  Whether  they  showed,  or  failed  to  show,  the  items  jnst 
referred  to  the  record  is  silent.  But  the  discrepancy  between  the  state- 
ments, made  up  from  the  same  books  and  entries,  one  showing  net  and  the 
^ther  gross  proceeds  of  sales,  indicates  pretty  conclusively  that  these  books 
did  show  something  as  charges  which  reduced  the  gross  sales  by  the  amount 
of  this  difference.  It  was  then  for  appellant  to  show  either  that  these  dls- 
Hjrepancies  were  not  so  accounted  for,  or  that  they  were  not  properly  accounted 
for. 

The  volume  of  these  transactions,  their  nature,  and  the  period  of  time 
over  which  they  extended,  Were  such  that  it  would  have  been  impracticable, 
if  not  well  nigh  impossible,  at  this  late  date  to  have  shown  them  otherwise 
than  by  the  original  entries  made  concurrently  with  the  trauFactions;  that 
the  usual  statements  of  each  sale,  slunving  itemized  bills,  were  furnished 
-appellant  is  shown.  The  failure  to  olijocc  to  them  then,  or  in  a  reasonable 
time,  coupled  with  the  entries  of  the  charges  just  referred  to.  and  especially 
with  the  partial  settlement  made  when  the  note  was  executed,  made  out  for 
^appellees  a  prima  facie  case  that  such  charges  and  sales  had  occurred  as 
therein  stated,  and  thereafter  the  burden  was  upon  appellant  to  Invalidate 
%heni.     In  this  he  failed.     The  circuit  court  so  ruled. 
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Sd.  It  is  olairoed  by  appellant  that  appellees  agreed,  as  an  liiduoemeDt  to 
him  to  bring  bis  business  to  their  warebouse*  tbat  tbey  would  fnrnisb  him 
what  money  be  needed  to  enable  him  to  make  his  purchases  In  the  country, 
provided  he  would  ship  the  tobacco  to  them.  They  looked  to  their  factor's 
lieo  to  remlburse  them  the  money  thus  advanced.  As  to  what  was  actually 
agreed  on  this  score  is  not  made  as  clear  as  could  be  desired.  But  from  all 
tbe  evidence,  from  the  character  of  the  dealinfts  between  the  parties,  and 
from  what  appellees  actually  did,  we  conclude  that  appellant  Is  sustained  in. 
this  contention.  « 

Appellees  say  that  they  did  not  have  extensive  capital,  but  did  have  a  large- 
credit  with  the  bant^s  of  their  town.  The  bank  with  which  they  are  shown 
to  have  transacted  the  business,  so  far  as  this  venture  is  concerned,  was  the. 
First  National  Bank  of  Clarksville,  Tenn.  This  bank  had  a  capital  of  $1C0.- 
000.  Appellees  had  already  borrowed  from  it  for  use  otherwise  in  their  busi- 
ness $10,000,  or  ten  per  cent,  of  its  capital,  the  maximum  sum  which  it  could 
loan  to  one  person  or  firm,  under  the  national  banking  act.  Appellant 
does  not  appear  to  have  been  known  to  this  bank,  nor  to  have  had  any  credit 
there.  So  when  appellant  needed  money  in  making  his  purchases  in  the^ 
country,  be  would  draw  a'  sight  draft  on  appellees  for  the  sum  required. 
This  draft  he  generally  procured  his  own  banker  at  Adairville,  Ky.,  to  cash, 
for  him.  The  Adairville  Bank  would  forward  tbe  draft  through  regular- 
channels  to  Clarksville,  where  it  would  be  paid  by  appellee.  Thereupon  ap- 
pellees would  draw  up  a  four  monvhs  bill  of  exchange,  for  the  sum  just 
paid,  plus  the  bank  rate  of  discount  or  interest  for  that  time  at  10  per  cent, 
or  11  per  cent,  per  annum,  and  send  to  appellant  to  be  signed  and  returned 
to  them.  In  this  bill  appellant  appeared  as  drawer,  appellees  as  drawee, 
and  tbe  First  National  Bank  of  ClarksvHle  as  payee.  When  so  signed  and 
returned  to  them  appellees  would  accept  tbe  bill  by  their  written  endorse- 
ment across  its  face,  and  deliver  it  to  the  First  National  Bank  of  Clarks- 
ville. who  would  thareupoQ  credit  to  appalleea  the  net  proceeds,  that  is,  tte. 
original  sum  for  which  appellant  had  drawn,  the  bank  reserving  to  itself 
the  interest  or  discount  referred  to.  When  this  bill  became  due  appellees 
paid  it,  and  charged  its  gross  sum  as  of  that  date  to  appellant.  In  this  way 
appellant  was  made  to  pay  the  interest,  whether  at  10  per  cent  or  11  per  cent., 
for  the  use  of  this  money  from  the  date  he  received  tbe  money  till  the  bill 
became  due,  and  6  per  cent,  per  annum  thereafter  on  this  sum  until  he  repaid 
It  to  appellees.  There  were  a  great  number  of  these  transactions.  Appellant, 
seeks  a  credit  for  the  whole  of  the  interest  thus  paid  by  appellees,  or  at  least 
for  tbe  excess  of  interest  paid  over  the  legal  rate,  it  being  admitted  tbat  6  per 
cent,  per  annum  was  tbe  legal  rate  of  interest  in  Tennessee  at  that  time.  Ap- 
pellant stakes  his  claim  to  this  relief  on  two  grounds :  (a)  That  the  real  trans- 
action was  between  appellees  and  appellant:  that  it  was  appellees  who 
procured  the  money  antl  furnished  it  to  appellant,  and  whether  they  kept 
the  interest  charged,  or  gave  it  to  the  bank  for  supplying  them  with  the 
money,  is  immaterial  as  affecting  the  character  of  the  transaction  between 
these  litigants,  and  (b)  although  the  transaction  may  be  that  appellant 
borrowed  the  money  from  the  bank,  tbat  1p,  discounted  the  paper  to  the 
bank,  appellees  were  thereon  merely  his  accommodation  endorsers,  therefore, 
his  sureties;  and  the  taking  of  a  discount  at  a  higher  rate  than  6  per  cent, 
per  annum  was  usury,  and  under  the  Bevised  Statutes  U.  S.,  sections  6107 
and  6198,  forfeited  all  tbe  interest  in  that  bill;  and  tbat  thereafter  no  party 
to  tbe  paper  was  obligated  in  law  to  pay  any  part  of  the  interest,  and, 
therefore,  when  appellees  as  such  endorsers  Cor  accommodation  acceptors^ 
did  pay  It,,  it  was  a  voluntary  act,  and  Imposed  on  him  no  legal  liability^ta 
repay  them  the  interest  so  paid.    The  last  of  these  propositions  only,  being- 
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^he  most  favorable,  is  argued  by  counsel  for  appellant  in  his  brief.    The  first 
ts  gathered  from  the  pleadings. 

We  find  ourselves  unable  to  agree  vvith  the  last  proposition.  The  error  of 
its  oonolusion  rests  upon  what  v^e  believe  is  a  misoonoeption  oC  the  relation 
x)f  these  parties.  It  is  assumed  in  the  ar^cument  that  the  aooeptor  of  a  bill 
x)f  exchange  is  the  surety  of  the  drawer  to  the  payee.  Just  the  converse  of 
this  is  true. 

*' The  effect  of  the  acceptance  of  a  bill  is  to  constitute  the  Hcc«>ptor  tfae 
principal  debtor.  The  bill  becomes  by  the  acceptance  very  similar  to  a 
|)romiR9ory  note— the  acceptor  being  the  promissor  and  the  drawer  stand- 
ing in  the  relation  of  the  endorser. "  (Daniel  on  Negotiable  Instxumente, 
-section  532,  and  cases  cited.) 

Th9  same  author,  section  1808,  treating  of  who  are  principals  and  who 
sureties  and  general  principles  of  sureties'  liabilities,  says:  '*In  the  J3rst 
place,  as  to  who  are  to  be  regarded  as  principals  and  who  as  sureties :  The 
acceptor  of  a  bill  and  the  maker  of  a  note,  when  the  acceptance  is  made  or 
note  executed  upon  a  valuable  consideration,  are  undoubtedly  principal  as 
to  all  the  parties  thereto." 

The  same  author  recognizes  what  must  be  the  law  in  this  respect,  and 
that  is  that  as  between  drawer  and  acceptor,  their  obligations  and  rights 
growing  out  of  the  bill  will  depend  upon  the  nature  of  their  contract  with 
respect  to  it.  As,  for  example,  if  the  acceptor  is  an  accommodation  acceptor, 
upon  the  payment  of  the  bill  he  will  have  a  cause  of  action  against  the 
drawer  for  money  had  and  received.  On  the  other  hand,  if  the  aoceptor  has 
funds  in  his  hands  against  which  the  drawer  has  a  right  to  draw  the  bill. 
its  acceptance  and  payment  would  amount  simply  to  a  discharge  of  the  ac- 
ceptor's original  obligation  to  the  extent  of  the  amount  of  the  bill.  Bat  if 
the  bill  was  drawn  for  the  benefit  and  accommodation  of  the  acceptor,  and 
tie  received  the  proceeds  and  benefit  thereof,  then  the  drawer  is  the  accom- 
modation party,  and  the  obligation  as  between  the  drawei  and  acceptor  is 
that  of  the  acceptor's.    (Edelen  v.  White,  6  Bush,  408.) 

Applying  this  doctrine  to  the  case  at  bar  we  find  that,  as  between  these 
parties  litigant,  their  agreement  was  that  the  warehousemen,  the  acceptors 
of  the  bill,  were  to  furnish  money  by  way  of  loan  or  advancement  to  the 
tlrawer  of  the  bill  with  which  to  buy  tobacco  to  be  shipped  to  the  acceptors, 
and  by  them  sold  on  account  of  the  drawer,  and  the  proceeds  applied  to  the 
discharge  of  the  acceptor's  debt  thus  created.  Therefore,  upon  the  making 
t)f  the  first  draft,  that  is,  the  original  sight  draft,  which  was  paid  by  appel- 
lees upon  presentation,  the  relation  of  debtor  and  creditor  was  created,  the 
acceptor's  claim  against  the  drawer  being  for  money  had  and  received.  The 
making  of  the  new  bill  at  four  months  by  the  original  drawer  upon  the 
warehousemen  as  acceptors  and  In  favor  of  the  warehousemen's  bank,  the 
First  National  Bank  of  Claiksville,  was  a  new  arrangement  by  which  the 
xlrawer  of  th3  bill  drew  it  as  an  accommodation  to  the  acceptors,  and  the 
bill  WHS  used  by  the  acceptors  with  which  to  raise  money  for  their  own  ac- 
t)ount.  Therefore,  not  duly  as  between  the  bank  and  the  acceptors,  but  as 
between  the  drawer  and  acceptors,  the  acceptors  were  the  principals  in  this 
last  obligation.  All  the  interest  that  they  paid  to  tl\e  bank,  whether  upury 
or  not,  was  their  own  liability.  From  this  it  follows  that  it  was  error  to 
xiharge  any  part  of  this  interest  to  appellant,  and  that  in  so  far  as  the  note 
sued  on  embraced  such  items  it  is  without  consideration.  But  apjiellant  is 
liable  to  appellees  to  the  extent  of  the  money  furnished  to  him  upon  the 
original  sight  drafts,  with  6  per  cent,  per  annum  interest  thereon  from  the 
date  it  was  so  furnished  until  paid. 
3d.  To  entitle  one  to  the  benefits  and  privileges  accorded  by  the  statnteeof 
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TeDDeseee  to  tobaooo  warehoaaes,  he  is  compelled  to  make  showiDg  that  he 
la  equipped  with  a  suitable  warehouse,  appliances,  etc.,  and  to  enter  into 
bond  of  $5,000  to  the  state  that  he  will  keep  his  warehouse  in  proper  oondl- 
tlOD,  eto.,  and  to  take  an  oath  prescribed  by  the  statute.  The  sections  of  the 
Tenoessee  Code  covering  these  matters,  including  privileges  and  penalties, 
are  as  follows  : 

"8879  (1877a)  2594.  Warehouses— Any  citizen  may  open  a  warehouse  for  the 
inspection  and  sale  of  tobacco  under  the  rules,  regulations  and  restrictions 
of  this  article. 

"3380  (1879a-)  2596.  Proof  of  sulficiency  of  warehouse  required— Every  person 
so  doing  shall  prove  to  the  clerk,  by  the  testimony  of  two  impartial  wit- 
nesses known  to  him  to  be  well  qualified,  from  knowledge  and  experience, 
as  Judges  in  the  matter,,  that  he  is  proprietor  of  a  good  and  sufficient  ware- 
bouse,  situated  as  to  be  exposed  to  no  extraordinary  risk  from  fire  or  flood, 
and  furnished  besides  with  all  the  implements  necessary  to  the  accurate 
weighing  and-  inspection  of  tobacco. 

"3S81  (1880a)  S597.  Bond  of  tobacco  warehousemen— He  shall  also  enter  into 
bond,  with  good  and  sufficient  security  to  ba  approved  by  the  judge  or  chair- 
man of  the  county  court,  and  payable  to  the  State,  in  the  sum  of  $6,000,  con- 
ditioned to  keep  his  warehouse  in  good  condition  and  repair,  so  as  to 
effectually  protect  the  tobacco  stored  therein;  that  he  will  not  sell  any 
tobacco  that  has  been  bought  by  him  or  on  his  account,  or  purchased  on  his 
aooount  any  tobacco  stored  in  his  warehouse,  either  directly  or  indirecitly; 
and  that  he  will  perform  faithfully  all  the  duties  of  warehouse  keeper  as 
prescribed  by  law. 

"33SS  (1881a)  2593.  Falling  to  give  bond,  not  to  collect  fees;  penalty- 
Should  said  proprintox  fail  to  execute  said  bond  for  $5,000,  then  he  shall  not 
be  entitled  to  collect  any  fees  on  tobacco  stored  Id  his  warehouse,  under  a 
penalty  of  $100  for  each  ofiense,  to  be  recovered  In  the  name  of  the  statute, 
one-half  to  go  to  the  informer. 

"3383  (1833a)  2599.  Who  may  sue,  bond— Any  planter  or  person  aggrieved 
may  sue  on  this  bond  for  a  breach  thereof  in  the  name  of  the  State,  until 
the  penalty  is  exhausted. ' ' 

Sections  8388-8889  then  provide  the  duties  of   inspectors  and  their  deputies. 

'*3398  (1898a)  1615.  Fees,  commissions,  etc.— The  compensation  of  ware- 
house keepers  for  receiving,  storing,  inspecting,  coopering,  and  selling 
tobacco  shall  be  as  follows,  to  wit:  To  be  paid  by  the  seller,  $2.50  and  1  per 
cent,  commission  on  proceeds  of  sale;  to  be  paid  by  buyer,  $1.50^  and  for 
storage  after  iale,  after  the  first  thirty  days,  for  each  month  or  part  thereof, 
26  cents. 

"3400  (1899a)  2616.  Penalty  for  extortion— Any  warehouse  keeper  who  shall 
charge  more  than  is  allowed  in  the  preceding  section  is  guilty  of  a  misde- 
meanor, and  is  also  liable  to  a  penalty  of  $10  to  the  planter  or  person  over- 
charged, recoverable  before  any  justice  of  the  peace. 

"3401  (1900:1))  3617.  Refusing  bids— Any  planter  or  other  owner  of  tobacco 
sold  at  auction  may,  by  paying  the  fees,  refuse  at  the  time  to  take  the  price 
at  which  it  was  cried  off.  " 

It  is  claimed  that  appellees  failed  to  comply  with  these  sections  in  any 
particular,  and  especially  in  these:  They  originally  opened  a  warehouse  in 
a  certain  part  of  the  town,  calling  their  house  the  "Grange;"  later  they  re- 
moved to  another  warehouse,  calling  it  "The  Graoy."  They  did  not  execute 
a  new  bond,  or  take  the  oath  anew  when  they  made  this  removal  (although 
tbey  seem  to  have  complied  originally).  Appellant  insists  that  the  purpose 
of  the  bond,  etc.,  is  directed  to  the  "house,"  while  appellees'  version  is  that 
it  is  to  the  business  only.    We  are  of  the  latter  view.    It  is  also  provided 
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that  warebouaemen,  by  taklDg  tbe  oatb  and  ezeoatlng  tbe  bood  referred  to, 
beoaine  thereby  inspeotora  of  tobaooo,  and  are  charged  with  oertain  duties 
as  such.  No  provision  is  made  for  any  other  inspector  than  one  who  la  a 
warehouseman,  except  that  warehousemen  who  are  inspectors  may  appoint 
deputies.  There  appears  nothing  in  the  chapter  as  quoted  to  us  reqnlrlnir 
such  deputies  to  be  warehousemen. 

The  warehousemen  of  Glarksvllle.  and  the  wholesale  buyers  patroDlalDR 
that  market,  organised  a  corporation  under  the  laws  of  Tennessee  aa  eaily^ 
as  1878,  known  as  the  "Glarksvllle  Tobacco  Board  of  Trade."  Only  bnyera 
and  sellers  of  tobacco  in  that  market  are  eligible  as  members.  One  of  the 
rules  or  by-laws  adopted  by  the  board  is:  "That  this  board  decides  that  an 
independent  board  of  inspectors  shall  be  elected,  who  shall  be  deputised  by 
the  board  of  warehousemen  as  inspectors,  to  act  in  their  place." 

Then  follows  a  formula  by  which  such  inspectors  are  to  be  chosen,  and 
regulating  their  compensation.  We  are  of  opinion  that  each  of  the  ware- 
housemen had  the  right  to  designate  as  their  deputies  the  .same  persons* 
Nor  is  there  any  impropriety  shown, *and  at  least  no  illegality,  in  their 
allowing  such  deputies  to  be  nominated,  or  agreed  upon  by  the  method  of 
submitting  tbe  matter  to  a  committee  of  warehousemen  and  buyers.  We 
are  clearly  of  opinion  that  appellees  were  entitled  to  receive  and  collect  the 
statutory  fees  for  receiving,  storing  and  selling  appellant's  tobacco.  Appel- 
lant claims  that  under  section  8398  tbe  fee  therein  provided  to  the  ware- 
housemen is  in  full  of  all  the  services  that  he  may  render  to  the  shipper; 
that  the  charge  of  $2  for  reselling,  called  resampling,  is  an  extortion  under 
section  S400.  In  the  absence  of  n  construction  by  tbe  cpurts  of  Tennessee  of 
this  section  this  court  is  inclined  to  hold,  and  In  this  case  does  hold,  that 
the  fee  of  13.50  and  1  per  cent,  commission  allowed  the  warehousemen 
against  tbe  shipper  is  meant  to  cover  only  those  items  specifically  referred 
to  in  that  section.  It  was  shown  in  this  case  that  the  shipper,  within  a 
given  number  of  days  after  an  auction  sale  of  his  tobacco,  has  the  right  to 
reject  a  bid  under  section  8401;  that  appellant  did  reject  i)ids  to  the  extent 
of  about  160  in  number,  thus  necessitating  a  resale  of  that  tobacco.  It  was 
shown  that  the  actual  expense  to  the  warehousemen  was  about  13  in  each 
case  of  resale.  It  has  been  the  custom  in  that  market  for  about  twenty 
years  to  charge  this  fee  for  resampling  or  reselling.  It  does  not  appear  ^at 
any  prosecutions  or  suits  for  extortion  have  been  brought  by  the  parties  to 
these  innumerable  transactions  in  the  courts  of  Tennessee,  all  parties  ap 
parently  acquiescing  in  this  rule  of  the  board  of  trade.  Such  a  contempo- 
raneous construction  by  the  parties  dii-ectly  affected  by  tbe  act  for  such  a 
great  length  of  time  is  strongly  persuasive  that  the  charge  under  question  is 
not  prohibited  by  the  statutes,  and,  therefore,  not  an  extortion. 

Tbe  judgment  is  reversed  and  cause  remanded,  with  directions  to  ascer- 
tain the  amount  of  interest  included  in  the  note  sued  on,  growing  out  of 
the  discounting  by  appellees  with  the  First  National  Bank  of  Glarksvllle  of 
appellant's  time  bills  of  exchange,  and  to  deduct  the  same  from  appellant's 
debt,  but  to  charge  appellant  in  lieu  thereof  the  6  per  cent,  per  annum  In- 
terest upon  tbe  moneys  furnished  him  by  appellees  on  the  sight  drafts  as  of 
the  date  of  their  payment  by  appellees;  and  for  other  necessary  proceedings 
not  inconsistent  herewith. 


Tt^e  K^i^tiicky  IxaW  Reporter 

Voi,.  24.  NOVEMBER  15,  1902.  No.  10 

[Beported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Kj.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


COULTER,  AUDITOR  v.  LOUISVILLE  BRIDGE  CO. 

(Filed  October  93,  1909.) 

Tazatloo—Franobise— Po^er  of  board  of  valnatiOD  aod  asBeBsment  to  bind 
BiioceedlDg  board  in  assessiDg  franoblse  taxes— The  |)oard  of  valuatioo  and 
araessment  considered  the  valuation  of  the  franohise  of  appellee  for  taxation 
for  the  year  1808,  and  entered  an  order  to  the  effect  that  no  franchise  tax 
was  doe  for  said  year.  In  1900  a  succeeding  board  fixed  the  valuation  of  its 
property  for  fianchise  tax  for  the  year  1898.  This  action  was  instituted  to 
enjoin  the  collection  of  said  tax,  appellant  contending  that  the  action  of  the 
former  board  was  a  bar  to  the  assessment  by  the  succeeding  board.  Held— 
That  the  subsequent  assessment  was  invalid.  When  the  proper  assessing 
ofiaoers,  within  the  time  and  substantially  in  the  manner  prescribed  by  stat- 
ute, have  acted  in  considering  and  fixing  the  valuation  upon  property  liable 
to  assessment  for  taxation  and  no  relief  has  been  obtained  within  the  time 
allowed  by  statute  for  correcting  their  action,  if  erroneous,  that  action  la 
final.     . 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellant. 

W.  S.  Pryor  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  Louisville  Bridge  Co.  filed  with  the  auditor  of  public  accounts  in 
September,  1898,  its  report  as  of  September  16,  1898,  then  required  of  it  by 
law  to  enable  the  value  of  its  franchise  to  be  ascertained  and  assessed  for 
taiation  by  the  board  of  valuation  and  assessment  for  the  year  1898.  The 
report  was  duly  received  by  the  auditor,  was  by  him  submitted  to  the  board 
of  valuation  and  assessment,  and  considered  and  acted  upon  by  the  board, 
who  valued  appellee's  franchise  at  the  sum  1699,998.  The  auditor  directly 
notified  appellee  in  writing  of  such  valuation,  advising  it  that  under  the 
law  it  had  thirty  days  within  which  to  be  heard  on  the  subject.  Within  the 
thirty  days  appellee  presented  to  the  auditor  and  the  board   a  written  pro- 

vol.  24r-52 
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test  and  appeal  In  which  It  set  forth  faots  and  reasons  why  the  valnatfon 
fixed  by  the  board  was  erroneous,  and  should  be  reduced.  The  substanoe  of 
this  representation  was  that  the  board  had  valued  appellee's  capital  at 
ll,787,0QD,  which  was  1387,000  in  excess  of  its  par  value.  It  was  represented, 
and  by  the  report  above  referred  to  was  shown,  that  appellee  did  not  earn 
for  the  current  year  as  much  as  6  per  cent,  of  its  capita]  stock  of  a  million 
and  a  half  by  some  110.854.04.  It  was  furthermore  shown  that  of  its  capital 
stock  there  was. 9240,000  of  it  invested  in  the  State  of  Indiana.  This  it  was 
olaimed  should  either  be  first  deducted  from  the  value  of  the  capital,  or 
added  to  the  value  of  its  tangible  property  in  Kentucky,  and  then  deducted 
from  the  value  of  Its  capital. 

It  was  furthermore  shown  that  even  if  it  were  assumed  that  its  capital 
was  correctly  valued,  yet  that  its  tangible  property  in  Kentucky  was  assessed 
as  follows: 

Real  estate  assessed  by  the  oouilty  assessor $180,016 

Bridge  property  assessed  by  the  county  assessor 1,387,740 

Railroad  track  assessed  by  railroad  commissioners 98, 900 

Total >l.667.655 

To  this  sum  it  was  claimed  that  there  should  be  added,  as  the  board  had 
uniformly  done  before,  the  assessed  value  of  the  company's  tangible  prop- 
erty in  Indiana,  which  would  bring  the  total  to  •1,907,665.  It  was  thus 
shown  that  the  company  for  that  year  was  paying  taxes  on  its  tangible  prop- 
erty at  a  valuation  in  excess  of  its  capital  even  when  valued  at  the  Hfcare 
originally  fixed  by  the  board. 

Upon  this  showiqg  the  then  board  of  valuation  and  assessment,  who  are 
and  then  were  by  law  charged  with  the  duty  of  assessing  franchises  of  snob 
corporations  for  taxation,  determined  and  decided  that  under  the  rule  which 
bad  been  adopted,  and  was  then  in  force,  and  by  which  this  and  all  siznilar 
corporationH  were  assessed  for  the  taxation  of  their  franchises,  there  was  no 
value  to  this  franchise  to  be  assessed.  It,  therefore,  entered  upon  the  records 
that  were  kept  in  the  auditor's  offloe  in  such  cases  the  words  "no  franchise," 
thereby  meaning  to  find  and  finding  that  the  valuation,  which  upon  consid- 
eration the  board  had  placed  upon  the  property,  was  such  that  for  the  pur- 
pose of  taxation  under  the  statute  in  question  it  was  nil. 

In  the  year  1900  the  present  board  of  valuation  and  assessment  took  up 
and  reconsidered  appellee's  report  first  herein  referred  to,  and  thereupon  re- 
valued appellee's  franchise  thereunder  at  the  sum  of  $662,998,  disregarding 
the  action  of  its  predecessor,  and  making  such  a  record,  of  its  action  as  con- 
stitutes evidence  of  such  valuation  and  assessment  by  it.  It  notified  appel- 
lee of  its  action,  and  demanded  of  it  the  payment  within  thirty  days  of 
taxes  on  said  assessment,  amounting  to  $3,480.74,  and  n  penalty  of  'SO  per 
cent.,  amounting  to  $696.15,  making  in  all  $4,176.89.  Thereupon  appellee 
filed  this  suit  in  the  Franklin  Circuit  Couit,  and  upon  notice  of  preliminary 
hearing  obtained  a  temporary  injunction,  issued  out  of  that  court  ap  inst 
the  auditor,  restruiuing  him  from  taking  further  steps  towards  collecting 
this  tax  or  penalty.  Upon  final  bearing  upon  the  facts  above  shown,  the 
petition  being  taken  as  true  without  answer,  the  temporary  injunction  was 
perpetuated,  and  the  auditor  has  appealed. 
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l!be  position  takoD  od  this  question  by  appellant  and  the  board  of  valua- 
tion and  assessment  is  that,  altbongb  their  predeeessOveonsidered  and  passed 
tra  the  question  of  the  valuation  of  appellee's  propertyi  in  order  to  assess  its 
traochise  for  taxation «  the  present  board  can  review  their  action,  and  if  the 
former  act  does  not  correspond  with  their  views  they  can  i^e-assess  the  prop- 
erty. Or,  as  there  appears  no  assessment,  that  is,  no  oertifloate  of , value, 
they  may  regard  it  as  property  omitted  from  assessment.  It  must  be  borne 
In  mind  that  this  is  not  a  case  of  omitted  listing  or  assessment,  nor  is  there  , 
■a  aaggestion  even  of  a  mistake  on  the  part  of  the  officers.  The  question  re- 
solves itself  into  this:  Is  there  a  time  where  the  action  of  the  assessing 
tiifioer  becomes  final,  both  as  to  the  citizen  and  the  tiazing  power?  The 
qoestion  is  not  here  Involved  as  to  the  effect  of  the  assessor's  aot  if  he  had 
erruneously  decided  that  appellee's  property  in  question  was  not  liable  to 
taxation ;  nor  is  the  question  of  the  power  of  an  assessor  to,  exempt  the  prop- 
-erty  of  one  taxpayer  from  its  proper  share  of  the  public  burden  involved, 
<or  in  this  case  no  sl|ph  purpose  is  stated  or  intimated.  On  the  contrary  \t 
wait  shown  that  the  ajssesslng  board  actually  acted  upon  the  identical  evi- 
denoe  required  by  the  statute;  exercised  their  judgment  as  to  fixing  the 
valne  of  the  property,  amd  found  the  fact  to  be  that  when  there  was  applied 
V>  appellee  the  same  standard  by  which  the  valuation  of  the  franchises  of 
all  otfacfr  corporations  in  this  State  was  arrived  at»  and  the  one  approved  by 
Ibis  OQurt  In  the  case  of  Henderson  Bridge  Go.  v.  Gommonwealth  of  KsQ- 
tnoky,  09  Ky..  628,  appellee's  franchise  bad  no  taxable  value.  That  thli 
oonolusion  was  honestly  arrived  at,  and  was  correct,  is  not  denied. 

If  the  board  of  1896  had  fixed  a  valuation  of  1100,000  on  appellee's  ftan- 
«bise,  acting  under  the  same  circumstances  as  shown  in  this  case,  and  ap- 
pellee had  paid  the  tax,  could  appellant  and  his  associates,  constituting  the 
present  board,  have  ignored  that  action,  and  revalued  and  reassessed  tha 
franchise?.  If  they  could,  then  there  is  no  end  to  this  thing,  nor  would 
there  be  to  any  assessment  or  listing  of  any  property  for  taxation,  by  any 
•assessing  board  or  assessor. 

We  are  of  opinion,  and  hold, that  when  the  proper  assessing  officers,  within 
ths  time  and  substantially  in  the  manner  prescribed  by  statute,  have  acted' 
in  oonsiderlng  and  fixing  the  valuation  upon  property  liable  to  assessment  for 
taxation,  and  no  relief  has  been  obtained  within  the  time  allowed  by  statute 
tor  correcting  their  action,  if  erroneous,  that  action  is  final.  The  judgment 
and  action  of  the  assessor,  based  upon  the  legal  evidence  then  obtainable  and 
at  hand  and  as  fixed  by  statute,  when  recorded  in  the  proper  tax  lists,  in 
the  very  nature  of  things,  should  be  conclusive  upon  the  State  as  well  as 
afmlnst  the  taxpayer. 

Sooh  being  the  judgment  below,  it  is  affirmed. 


LOUISVILLE  BANKING  CO.  v.  THOMAS  &  SON'S  CO.,  &c. 

(Filed  October  91,  1903-Not  to  be  reported. ) 

Banks— Authority  to  sell  collaterals— If  a  bank  holding  collaterals  with, 
power  to  sell  same  at  maturity  of  the  debt  which  they  are  pledged  to  secure* 
glYes  an  Indefinite  extension,  the  collaterals  can  not  be  sold  without  notice 
V)  the  holder.    In  this  action  the  bank  gave  due  notice  of  the  intention  to 
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■ell  and  place  the  collaterals  Id  the  basds  of  a  broker,  who  sold  eame  at  m 
fair  pHce,  and  is,  therefore,  not  liable  for^ADj  sum  la  damages,  bat  U  liable 
only  for  the  surplus  of  the  proceeds  of  sale  after  payment  of  the  debt,  as  ii> 
exercised  proper  dlllffence  in  making  the  sale. 

Barnett  &  Barnett  and  Haselrigg  &  Chenault  for  appellant. 

D.  W.  Sanders,  W.  B.  Thomas  and  Helm,  Bruce  &  Helm  for  appellees^ 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing  ^ 

In  the  printed  petition  for  rehearing  the  learned  counsel  for  appellee  lay : 
"We  hope  the  court  will  excuse  the  length  of  this  petition,  but  we  are  act- 
uated solely  by  what  we  believe  to  be  our  duty  to  our  client  and  our  duty  to* 
this  court.  This  court  has  decided  a  great  coraxoeroial  question  direotly  the 
opposite  to  every  decision  in  this  country  upon  the  same  question,  and  doea- 
not  even  give  a  reason  for  so  doing,  and  counsel  for  ^he  appellee  alncerely 
believe  a  grave  error  has  been  committed  which  should  b^  corrected. " 

The  authorities  relied  on  are:  Wilson  v.  Little,  7  "Nl"?.!  443;  DeLiale  ▼. 
Prlestman,  1  Browne,  183:  Genet  v.  Howland,  46  Barb.,  660;  Toplits  t. 
Baurrer,  165  N.  Y.,  825;  Greer  v.  La  Payette  Co.  Bank,  198  Mo.,  578;  Steph- 
ens v;  Hurlburt,  81  Conn.,  146;  Moses  v.  Grainger,  105  Tenn.,  7.  Tbesa^ 
oases  lay  down  the  rule  that  where  a  note  is  secured  by  collateral,  with  au- 
thority to  the  payee  to  sell  the  collateral  at  maturity  on  nonpayment  of  the- 
note,  and  the  payee  when  the  note  matures  gives  an  indefinite  extensioo  of 
time  on  the  debt,  then  he  can  not  sell  the  collateral  without  demand  of  pay- 
ment and  reasonable  notice  of  Intention  to  sell. 

These  authorities  were  all  relied  on  upon  the  hearing  of  the  case,  and  the 
soundness  of  the  rule  declared  by  them  was  not  questioned  by  counsel  for- 
appellant,  nor  is  it  questioned  by  the  opinion  of  the  court.  The  opinion  la 
rested  on  the  ground  that  the  facts  of  this  oAse  do  not  bring  it  within  tho 
rule.    These  facts  are  as  follows : 

1st.  The  extension  of  time  on  the  note  was  not  absolute,  but  conditional. 
The  condition  was  that  the  bank  would  carry  the  loan  as  long  as  appelleea 
paid  the  interest. 

S)d.  The  interest  was  not  paid  and  notice  of  the  nonpayment  was  given. 
When  this  occurred  the  extension  ended,  and  the  bank  stoo'd  in  the  same^ 
position  as  when  the  note  matured.  It  had  the  right  then  to  proceed  to  dia- 
poseiOf  the  collateral  as  opportunity  offered. 

Bd.  Notice  in  writing  of  the  intention  to  sell  was  in  fact  given  on  Novem- 
ber 36.  The  sale  was  not  made  until  November  29,  when  the  option  uffex«d 
appellant  expired. 

4th.  In  the  meantime  the  bank  put  the  stock  in  the  hands  of  a  broker  and 
oould  get  no  more  than  it  was  offered.  The  stock  was  of  speculative  value; 
the  property  was  depreciating ;  there  waff^Httle  market  demand  for  the  stock; 
the  party  who  made  the  offer  wanted  it  for  a  special  purpose  only:  and  the 
bank  was  confronted  with  the  probability  of  losing  at  least  a  part  of  ita 
debt  if  this  chance  to  sell  was  lost. 

We  are  clearly  of  the  opinion  that  our  conclusions  of  fact  are  sustained  by 
the  record;  that  the  bank  had  a  right  to  proceed  as  it  did;  that  it  ezerolaed 
proper  care,  and  that  the  loss  which,  as  subsequent  events  proved,  fell  cik 
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«ppellAiit8  was  not  due  to  any  fault  of  appellant  or  such  as  misbt  then  be 
naaonably  antloipatod.  .  Tbe  mandate  is  oorreoted  and  the  case  is  reversed 
for  a  Judgment  dismlssinK  the  petition  as  to  damages,  as  above  indicated. 
Appellant  is  not  respoirsible  beyond  the  surplus  of  the  proceeds  of  the  ^took 
^hloA  was  left  after  tbe  payment  of  its  debts. 
The  petition  for  rehearing  is  overruled. 


TURNER  V.  TROSPER,  &o. 

(Filed  October  83,  1909— Not  to  be  reported.) 

7itle  bond— Presumption  as  to  pleadings  after  verdict—This  action  waa 
liraagbt  by  appellant  upon  a  title  bond  against  appellees  to  compel  the  oon- 
Yeyanoe  of  a  tract  o(  land  in  accordance  with  same.  Appellees  pleaded  non 
est  factum,  and  issue  was  joined  thereon  and  a  verdict  resulted  in  favor  of 
appellees.  On  appeal  it  is  insisted  that  the  plea  was  defective.  Held— That 
after  verdict  the  pleadings  will  be  liberally  construed  to  fiuppo;*t  the  judg- 
ment.   The  pleadings  and  evidence  sustain  the  judgment. 

James  D.  Black  for  appellant. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  brought  this  suit  against  the  heirs  of  Franklin  Trosper,  de- 
ceased, based  upon  two  writings  alleged  to  have  been  executed  by  the  said 
Trosper  to  compel  tbe  conveyance  of  two  small  tracts  of  land  in  Knox 
eouiity.  The  petition  alleges  that  tbe  plaintiff  had  fully  paid  the  purchase 
price  for  tbls  land  to  the  decedent  in  his  lifetime,  and  that  the  decedent  had 
executed  to  plaintiff  the  title  bonds  exhibited  with  the  petition,  but  had 
failed  to  make  a  deed  in  accordance  therewith.  One  of  these  bonds  bears 
date  March  16,  1870,  the  other  August  14,  1881.  Decedent  died  in  1885.  The 
parties  were  neighbors.  The  heirs  denied  the  sale  of  the  land  to  appellant, 
and  charged  that  the  bonds  sued  on  were  not  the  act  and  deed  of  the  dece- 
dent, but  that  they  were  forgeries.  Tbe  circuit  court  upon  the  evidence 
found  that  they  were  not  the  acts  and  deeds  of  the  decedent. 

We  are  of  opinion  that  his  finding  is  warranted  by  tbe  facts  in  the  case. 
Indeed  it  is  conclusively  shown  that  neither  the  body  of  either  of  the  bonds, 
nor  the  signatures  thereto,  is  the  handwriting  of  tbe  decedent.  Appellant's 
testimony  is  so  unsatisfactory  on  the  question  of  tbe  execution  of  these 
papers  as  to  leave  no  doubt  in  our  minds  that  they  are  not  the  acts  of  the 
decedent.  It  is  argued  for  appellant,  however,  that  the  answer  does  not  say 
that  the  decedent  did  not  authorize  any  one  to  sign  the  bonds  for  him. 
While  this  is  true,  yet  appellees  did  say  in  their  answer:  "Now  they  say 
that  said  writings  filed  with  tbe  petition  herein  are  each  and  both  a  fabrica- 
tion and  fix-up  on  the  part  of  plaintiff ;  that  although  they  purport  to  have 
been  executed  and  written  with  a  lead  pencil,  the  one  marked  "A"  more 
than  eighteen  years  ago,  and  tbe  one  marked  "B"  more  than  twenty-nine 
years  a^^o,  each  on  its  face  appears  to  be,  and  is,  alike  in  every  respect  as  to 
age,  and  both  appear  as  if  but  recently  made,  and  were  both  written  by 
VlalntlfF,  or  some  one  for  him,  upon  the  same  identical  sheet  of  paper  and 
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theo  tornlipart,  thus  raaklng  each  alleged  boDd  upon  a  separate  half -sheet 
of  note  paper;  and  each  and  all  was  done  without  the  consent  or  agreement 
of  said  Trosper.  They  say  said  Trosper  did  not  sign  said  writings,  or  either 
of  them,  but  each  and  both  of  same  is  a  forgery." 

There  was  no  demurrer  to  this  answer,  nor  was  there  a  motion  to  make 
this  allegation  more  specific  or  definite.  On  the  contrary,  an  issue  was 
Joined  upon  this  allegation.    Its  suflSoienoy  seems  to  have  been  asanmed  by  , 

the  parties  as  well  as  by  the  trial  court.  The  rule  is  that  after  judgment 
pleadings  are  liberally  construed  so  as  to  support  the  judgment.  In  the 
evidence  appellant  undertook  to  show  the  consideration  for  the  ezeoution  of 
the  bonds.  It  developed  that  there  was  an  entirely  different  consideration 
according  to  his  statement  from  that  recited  in  the  bonds  themselves. 
Among  other  things  he  stated  that  there  wa&  in  part  a  swap  of  lands, -appel-  | 

lant  agreeing  to  convey  to  the  decedent  a  small  tract  of  land  of  about  six  I 

acres  for  the  exchange  of  one  of  the  small  tracts  sued  for  in   this  case.  j 

There  was  no  writing  evidencing  this,  nor  written  description  of  the  bound-  i 

ary  proposed  to  be  exchanged,  except  that  upon  the  trial  appellant  tendered  | 

a  deed  offering  to  convey  the  six  acres.  ^  ^  I 

This  case  forcibly  and  well  Illustrates  the  reason,  and  indeed  the  necessity,. 
of  the  role  at  the  foundation  of  the  statutes  of /rauds  and  perjuries  respect- 
ing contracts  for  the  conveyance  of  real  estate.  Here  the  whole  matter  lies 
within  the  breast  of  appellant,  not  only  as  to  the  description  and  boundary 
of  the  land  that  he  was  to  take,  but  also  the  description  of  the. boundary  of 
the  land  that  be  was  to  give,  and  while  it  appears  that  the  parties  had  prob- 
ably some  SQcb  trade,  and  that  it  was  partially  executed  in  the  lifetime  of 
the  decedent,  yet  there  is  no  memorandum,  no  sufficient  and  satisfactory 
data,  not  even  in  the  parol  evidence  given  by  any  or  all  of  the  witnesses 
(excluding  appellant,  who,  of  course,  could  not  testify  concerning  the 
transaction)  by  which  the  court  could   be  safely  guided   in   the  attempt  to  ' 

execute,  if  it  was  authorized  to  execute,  this  alleged  transaction.    No  relief  I 

WAS  asked  for  save  to  compel  the  heirs  of  the  decedent  to  make  the  oonvey-  j 

ances  called  for  by  the  spurious  bonds.  There  was  nothing  under  the  law 
for  the  circuit  court  to  have  done  in  this  state  of  case,   and  under  the  evi^  : 

dence  before  it,  than  to  have  dismissed  appellant's  petition.  | 

The  judgment  is,  therefore,  affirmed.  i 


BROA DWELL,  BY,  &c.  v.  SAMMONS,  &c. 

(Filed  October  23,  1902— Not  to  be  reported.)" 

Judicial  sale— Rents— In  an  action  to  settle  the  estate, of  an  insolvent  the 
executor,  under  order  of  oourc,  had  rented  the  land  until  the  following 
March.  The  sale  of  the  land  was  made  and  confirmed  about  nine  months 
before  the  expiration  of  the  lease.  This  action  was  brought  by  the  purchaser 
in  equity  to  recover  of  the  executor  the  part  of  the  rent  for  the  year  repre- 
sented by  the  time  ensuing  from  the  date  of  the  confirmation  of  the  sale 
j  until  the  end  of  the  rental  year.    The  chancellor  found,  in  substance,  that 

at  the  sale  it  was  announced  by  the  commissioner  and  executor  that  the 
possession  would  not  be  given  until  the  following  March,  and  that  the  rents 
would  be  applied  to  the  payment  of  testator's  debts.    Held— That  the  pnr« 
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chaser  is  not  entitled  to  the  rents  as  due  weiRbt  will  be  given  the  finding  of 
the  obancellor.  It  is  within  the  power  of  the  court  and  the  parties  to  change 
the  rule  wbicb  entitles  the  purchaser  to  rent  of  property  after  the  confirma- 
tion of  sale. 

J.  J.  Osborne  for  appellants. 

Lafferty  &  King  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

John  M.  Lair  died  testate  and  insolvent.  Before  a  suit  was  brought  to 
settle  his  estate  and  to  sell  his  lands  and  apply  the  proceeds  to  the  payment 
of  his  indebtedness  the  executor,  under  powers  conferred  by  the  will,  bad 
rented  the  land  for  the  current  jear  for  |750.  Within  a  few  months  there- 
after the  land  was  sold  at  decretal  sale  in  the  suit  brought  for  the  settlement 
of  the  estate,  and  appellant  become  the  purchaser  at  |f),236.89,  payable  in 
six,  twelve  and  eighteen  months.  At  the  sale  by  the  commissioner  it  was 
announced,  so  all  parties  admit,  that  the  purchaser  would  not  obtain  pos- 
session until  the  first  of  the  following  March,  some  nine  months  after  the 
date  of  the  sale.  It  is  claimed  by  appellant  that  this  was  the  only  announce- 
ment on  this  subject.  For  appellee  it  is  asserted  that  the  announcement 
was  made  by  the  executor  and  the  attorney  who  brought  the  Suit  to  settle 
the  estate,  not  only  that  the  purchaser  would  not  obtain  possession  until 
the  first  of  the  following  March,  but  in  addition  that  the  rent  up  until  that 
time  would  go  to  the  discharge  of  the  decedent's  indebtedness.  Some  four 
or  five  witnesses  testified  that  they  did  not  hear  this  last  statement  if  it  was 
made.  The  man  who  made  it,  and  the  commissioner  conducting  the  sale, 
and  two  other  witnesses  testified  that  it  was  made.  At  any  rate,  before  the 
confirmation  of  theT  sain,  we  gather  from  the  proof  that  the  question  in  dis- 
pute was  raised,  and  brought  to  the  attention  of  appellant. 

Appellee,  Zerelda  Sammons,  was  claiming  with  the  executor  that  the  rent 
was  not  to  go  to  the  purchaser.  She  at  the  term  at  which  the  sale  was  con- 
firmed offered  to  raise  the  bid  to  $10,001  if  the  other  sale  would  be  set  aside 
and  a  resale  ordered.  The  court  rejected  her  offer,  on  the  objection  of  the 
purchaser,  and  confirmed  the  sale.  After  the  deed  was  made,  and  after  the 
parties  to  the  suit  to  settle  the  estate  had  been  dismissed  so  far  as  this  record 
shows,  this  suit  was  brought  by  the  purchaser  against  the  tenant  and  the 
executor  of  John  M.  Lair  to  recover  that  part  of  the  rent  for  the  year  repre- 
sented by  the  time  ensuing  from  the  date  of  the  confirmation  of  the  sale 
T|Dtil  the  end  of  the  rental  year.  Before  this  suit  was  brought  the  tenant 
had  paid  the  rent  to  the  executor.  The  snlt  was  in  equity.  The  obancellor 
dismissed  appellants'  petition.  While  generally  the  purchaser  of  land  at  a 
decretal  sale  will  be  entitled  to  the  rents  from  the  date  of  the  confirmation 
of  the  sale,  yet  this  does  not  necessarily  always  follow.  The  court  may,  by 
orders,  so  direct  the  sale  that  it  will  be  otherwise.  What  the  court  may 
properly  do  in  this  respect  by  order  we  perceive  no  reason  why  parties  sui 
juris  may  not  do  by  agreement.  If  the  statement  was  n)ade  by  the  executor, 
as  he  claims,  and  if  the  purchasers  bidding  at  the  sale  were  controlled  in 
their  bids  by  that  fact,  and  the  bids,  including  that  of  the  purchaser,  were 
based  upon   it.  it  would  be  manifestly  inequitable  to  allow  the  purchaser 
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now  to  claim  three-fourths  of  the  year's  rept,  notwitbstaDding  the  prior 
assnraDoe  and  reseryation.  It  would  be  to  give  him  something  that  be  la 
not  entitled  to  In  good  oonsclenoe,  something  that  he  did  not  buy,  and  tbat 
he  understood  at  the  time  that  he  was  not  paying  for.  and  did  not  pay  for. 
The.clroult  oourt  necessarily  found  that  the  reaerTatlon  of  rent  was  made. 
Giving  the  weight  to  the  finding  of  the  chancellor  upon  a  matter  of  fact  of 
this  character  that  Is  due  to  it,  situated  as  he  was  with  opportunities  for 
knowing  the  witnesses,  we  do  not  feel  authorized  to  disturb  his  judgment 
and  finding. 
Therefore,  the  judgment  Is  affirmed. 


JEFFERSON  COUNTY  v.  WATERS. 

(Filed  October  32,  1903.) 

Office  and  oflScer—Salarles— Constitutional  law— Appellee  Is  the  county 
treasurer  of  Jefferson  county,  and  when. he  went  Into  office  his  salary  was 
fixed  at  $1,000.  Afterwards  the  fiscal  court  made  him  an  additional  allow- 
ance of  11,000  for  expenses  of  the  office,  although  the  county  previously  fur- 
nished his  office  and  fuel,  lights  and  janitor  service.  The  county  •appealed 
from  this  order  to  the  circuit  courc.  In  that  court  an  amended  petition  was 
filed,  alleging  tbat  when  appellant  went  into  office  that  It  was  thought  that 
under  the  law  the  county  levy  only  extended  over  the  county  and  amounted 
to  only  about  160,000,  but  that  it  had  since  been  determined  that  the  levy 
extended  over  the  city  of  Louisville  and  amounted  to  about  1140,000  addi- 
tional per  annum,  and  it  is  contended  that  this  additional  expense  is  for 
additional  clerk  hire  required.  Held— That  under  section  161  of  the  Consti- 
tution, and  section  934  of  Kentucky  Statutes,  the  compensation  of  the  county 
treasurer  can  not  be  increased  during  his  term  of  office,  and  that  the  allow- 
ance made  would  be  an  evasion  of  the  constitutional  Inhibition. 

Samuel  B.  Kirby  for  appellant. 

O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  White. 

This  is  the  second  appeal  in  this  case.  The  former  opinion  was  rendered 
June  14,  1901  (23  Ky.  Law  Rep.,  669).  The  former  opinion  does  not  disclose 
the  facts  and  did  not  discuss  the  merits  of  this  case.  The  appellee,  Waters, 
Is  the  county  treasurer  of  Jefferson  county.  Before  his  election  the  salary 
of  that  office  was  fixed  at  SI, 000,  the  county,  of  course,  furnishing  his  office 
and  fuel,  lights  and  janitor  service.  Appellee  presented  a  petition  to  the 
fiscal  court  and  asked  for  and  obtained  an  additional  allowance  of  fl.OOO  as 
expenses  of  the  office,  to  be  paid  annually.  This  order  was  made  in  Febru- 
ary, 1900.  From  this  allowance  the  county  appealed  to  the  circuit  court.  In 
that  court  an  amendefi  petition  was  filed,  which  sets  out  substantially  these 
facts,  viz. :  That  when  appellee  was  elected  county  treasurer,  and  when  the 
salary  was  fixed  by  the  fiscal  court  at  Si. 000,  it  was  thought  that  under  the 
law  the  county  levy  did  not  extend  over  property  in  the  city  of  Louisville, 
hut  only  reached  property  outside  of  Louisville,  and  that  since  appellee's 
election,  and  since  the  salary  was  fixed  at  $1,000,  it  had  been  legally  deter- 
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mlDed  that  the  county  levy  ezteDded  over  all  the  property  Id  the  oonnty, 
loolnding  property  io  the  oity,  and  that  this  decision  added  to  the  amount 
of  money  coming  Into  his  hands  by  about  $140,000,  that  Is  to  say,  before  the 
levy  was  held  tooover  the  city  of  Louisville  the  gross  amount  received  and 
disbursed  by  the  county  treasurer  was  about  tOO.OOO,  ^nd  since  the  adjudl> 
oatloD  that  the  levy  covered  the  city  of  Louisville  the  gross  amount  received 
and  disbursed  was  about  $200,000;  that  the  duty  of  accounting  for  this  addi- 
tional sum  was  not  Intended  to  be  covered  by  the  salary  of  $1,000  fixed. 

These  facts  were  confessed  by  the  county  on  demurrer  to  the  petition, 
-wblob  the  circuit  court  overruled  and  upon  failure  to  plead  judgment  was 
rendered  approving  and  confirming  Ihe  allowance  made  by  the  fiscal  court, 
and  directing  the  appellant  county  to  pay  that  sum,  $1,000,  In  addition  to 
the  fixed  salary. 

Section  161  of  the  Constitution  provides:  "The  coropeupatlun  of  any  city, 
oonoty,  town  or  municipal  oflSoer  shall  not  be  changed  after  his  election  or 
appointment  or  during  his  term  of  office. ' ' 

We  have  held  that  this  provision  prevented  payment  to  the  circuit  court 
clerks  of  a  fee  for  services  In  felony  cases,  because  that  would  increase  his 
compensation.    (Commonwealth  v.  Carter,  21  Ey.  Law  Bep.,  1609.) 

Vfe  have  also  held  that  the  county  could  not  pay  the  county  court  clerk  for 
copying  the  census  reports  of  school  children.  (Morgantown  Bank  v.  John- 
son. 23  Ky.  Law  Bep.,  210.)  The  reason  in  the  two  cafies  supra  is  the  same, 
that  It  would  be  an  Increase  in  the  compensation  of  the  officer  after  his 
election.  But  here  it  is  said  that  when  the  salary  was  fixed  the  whole  ser- 
vice that  appellee,  as  treasurer,  was  required  to  perform  was  not  considered 
because  it  was  not  in  fact  known.  This  may  be  true,  yet  all  must  concede 
that  such  was  in  fact  the  duty  of  the  county  treasurer.  He  was  obliged  to 
receive  and  account  for  all  moneys  due  and  payable  to  the  bounty.  To  add 
an  additional  sum  of  $1,000  per  annum  would  be  to  change  his  cpmpensa- 
tloD.  But  It  Is  further  argued  that  this  additional  sum  Is  for  clerk  hire 
necessary  to  properly  attend  to  the  duties  of  his  office. 

When  appellee  was  elected  he  undertook  to  perform  the  duties  of  the  office 
of  county  treasurer;  to  give  his  whole  time  to  that  office,  and  the  Falary  was 
fixed  at  $1,000.  We  know  of  no  authority,  In  the  face  of  this  constitutional 
provision,  that  will  authorize  the  fiscal  court  to  make  appellee  an  allowance 
to  pay  for  services  he  undertook  to  perform.  If  the  fiscal  court  can  make 
the  allowance  for  clerk  hire,  as  necessary  expenses  of  the  office,  the  oonsti- 
tntlonal  provision,  as  well  as  the  statutory  limitation  (section  984  >  would 
•mount  to  nothing,  the  salary  of  the  county  judge  could  be  increased,  so 
coDld  that  of  the  county  attorney  without  limit.  It  may  be,  and  probably 
1b  true,  that  the  salary  of  $1,000  is  too  small,  but  in  view  of  the  constitu- 
tional provision  it  must  remain  the  compensation  of  appellee  during  his 
present  term  of  office. 

If  the  present  allowance  can  be  made  notwithstanding  the  Constitution 
and  the  statute  (section  934)  the  compensation  could  be  changed  whenever 
the  levy  was  changed  or  the  amount  received  by  the  treasurer  varied  from 
that  of  the  ye^r  In  which  the  salary  was  fixed.  That  would  be  every  year. 
If  the  amount  of  money  that  came  to  appellees  had  been  intended  to  be  the 
hasls  of  compensation  the  fiscal  court    should  have  made  his  salary  a  per- 
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oeotDin  iDstead  of  the  fixed  sum,  but  the  XDaxlmum  would  be  SI, 000  by  the 
statute.  Id  our  opinion  there  was  no  authority  In  the  oounty  flseal  oourtr 
to  make  the  allowance. 

Judgment  reversed^and  cause  romanded,  with  direotions  to  sustain  the 
demurrer  to  the  petition  and  for  prooeedlngs  oonsistent  herewith. 


CHADWELL  v.  COMMONWEALTH. 
(Filed  October  22,  1902— Not  to  be  reported.) 

1.  Criminal  law— Conspiracy— Evidence— Appellant  was  tried  and  cod> 
victed  on  the  charge  of  murder  and  sentenced  to  confinement  in  thepenlteD- 
tiary  for  life,  from  which  he  prosecutes  this  appeal.  Appellant  and  seven 
others  were  included  in  an  indictment  charging  them  with  conspiring  to- 
gether and  killing  T.  The  court  admitted,  over  objection  of  appellaut, 
evidence  of  threats  made  by  some  of  defendants  in  the  indictment 
against  the  life  of  T.  It  was  admitted  by  witnesses  testifying  that 
on  no  occasion  when  these  threats  were  made  was  appellant  present.  Ap- 
pellant contends  that  this  evidence  was  prejudicial.  Held— That  this  evi- 
dence was  competent  as  against  appellant  as  the  proof  showed  facts  suflSoient 
to  satisfy  the  court  that  appellant  was  connected  with  the  conspiracy.  '  It 
being  shown  in  proof  that  all  the  defendants  were  seen  together,  armed  and 
in  close  conversation  near  the  place  where  T.  was  killed  late  in  the  evening- 
before  he  was  killed,  and  that  ^hortl^  ater  the  killing  appellant  was  seen 
near  the  place  armed  and  in  company  with  other  defendants,  and  they  were 
in  the  woods  and  not  traveling  the  road.    T.  had  been  shot  from  ambush. 

2.  Instructions— The  court  properly  refusfd  to  give  a  peremptory  instruc- 
tion to  acquit  appellant,  as  there  was  evidence  tending  to  show  his  guilt, 
and  for  the  same  reason  the  Court  of  Appeals  will  not  reverse.  The  instruc- 
tions given  properly  presented  the  law  of  the  case. 

James  Sparks,  D.  K.  Bawlings,  C.  B.  Lyttle  and  W.  B.  Hansford  for  ap- 
pellant. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

The  appellant,  Ed.  Chadwell,  together  with  several  others,  were  indicted 
by  the  grand  jury  of  Clay  county,  charged  wlth«the  murder  of  Geo.  Tbacker. 
There  was  a  change  of  venue  to  Laurel  county,  and  upon  trial  Ed.  Chadwell 
was  convicted,  his  punishment  fixed  at  confinement  in  the  penitentiary  for 
life,  and  he  appeals. 

The  indictment  is  against  eight  defendants  and  consists  of  nine  counts,  it 
being  charged,  first,  that  the  defendants  conspired  together  to  kill  Thacker, 
and  that  while  such  conspiracy  existed,  and  in  pursuance  of  same,  the  de- 
fendants did  kill  and  murder  Tbacker,  etc.  It  is  then  charged  separately 
that  each  of  the  defendants  shot  and  killed  Thacker,  and  that  the  other  de- 
fendants did  aid,  abet,  counsel,  advise  and  encourage  the  defendant  so 
charged  to  kill  Thacker,  etc. 

Upon  the  trial  the  prosecution  offered  testimony  tending  to  show  that  all 
the  deTtiridjints  were  .<5eHn  together,  armed  and  in  close  conversation  near  the 
place  where  Thacker  was  killed,   late  in  the   evening    before  Thacker  was 
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killed;  that  appellant  was  seen  sbortly  after  Tfaaoker  was  killed  not  far 
from  the  place,  and  was  armed  and  in  oompaDy  with  others  aooused,  and 
they  were  Id  the  woods  and  not  travellDg  the  road.  Thaoker  was  shot 
■hortly  after  san  up  while  he  was  travellog  along  the  road  in  company  with 
another,  but  the  only  witness  to  the  murder  saw  no  one.  only  heard  the 
shots  and  saw  Thaoker  fall.  He  was  assassinated  from  amhnsh.  The  prose- 
cution then  offered,  and  the  oourt  permitted  over  objection  by  defendant,  to 
prove  that  certain  of  the  accused  in  the  indictments  had  made  threats 
against  the  life  of  Thaoker  at  different  times,  and  this  action  of  the  oonrt  is 
urged  as  error. 

It  was  admitted  by  the  witnesses  testifying  that  these  threats  bad  been 
made  that  on  no  occasion  was  this  appellant  present  when  the  threats  were 
made.  The  only  theory,  therefore,  on  which  such  testimony  would  be  com- 
petent against  this  appellant  is  that  a  conspiracy  is  charged  and  was  proven 
to  have  existed  between  appellant  and  the  person  ibaking  the  threat.  « 

In  the  case  of  Commonwealth  v.  Dulaney,  16  Ky.  Law  Rep.,  610.  thia 
ooort,  by  Grace.  Judge,  said :  "Of  the  testimony  in  oases  of  conspiracy  we 
may  say  generally  that  it  is  seldom  possible  to  establish  same  by  direct  posi- 
tive testimony;  that,  in  the  very  nature  of  the  case,  it  must  finally  be  but  an 
iDference  of  the  jury,  and  can  only  be  established  by  olrcumstantiM  testi- 
mony, often  by  isolated  filets  and  particular  circumstances  gatfhered  here 
and  there  along  the  line  of  the  investigation,  from  time  to  time  and  place  to 
place,  things  done  and  said  by  the  respective  parties  charged  with  such  an 
offense,  and  that  finally  it  is  only  by  a  combination  of  the  whole  of  same 
that  the  jury  may  be  able  to  come  to  an  intelligent  and  correct  verdict^ 
whereby  they  determine  whethei^  or  not  the  conspiracy  charged  has  been 
fully  proven. ' ' 

Very  similar  expressions  were  used  as  to  the  proof  of  a  conspiracy  in  the 
case  of  Shelby  v.  Commonwealth,  91  Ky.,  668. 

Upon  the  question  being  presented  as  to  the  admissibility  of  testimony 
the  court  must  determine  whether,  in  his  opiniou,  a  conspiracy  has  been 
established.  (Sparks  v.  Commonwealth,  89  Ky.,  650.)  But  when  objection 
is  made  to  testimony  offered  by  the  prosecution,  the  court  is  not  called  on 
to  decide  as  a  juryman  that  a  conspiracy  has  been  established  beyond  a  rea- 
sonable doubt.  Independent  acts  and  statements  of  a  person  other  than  de- 
fendant on  trial  may  be  shown  if,  within  itself  or  in  connection  with  other 
facts  proven,  it  tends  to  show  any  material  fact  of  a  conspiracy  between  the 
defendant  on  trial  and  the  person  whose  acts  or  statements  are  shown.  The 
testimony  objected  to  here  were  threats  of  persons  jointly  indicted  with  ap- 
pellant. These  threats  show  an  intention  to  kill,  malice  aforethought,  and 
the  reason  given  for  the  killing.  This  would  not  be  competent  against  ap- 
pellant but  for  the  fact  proven  that  he  was  seen  near  the  murder  armed,  in 
company  with  others,  shortly  after  the  shot  was  fired  that  killed  Thacker, 
and  that  these  persons  thus'  seen  on  that  day  were  seen  in  conference  with 
the  persons  making  the  threats  the  evening  before  Thacker  was  shot,  and  in 
the  same  vicinity,  all  being  armed. 

We  are  of  opinion,  as  was  the  trial  judge,  that  these  circumstances  tended 
to  show  n  conspiracy  to  kill  Thacker,  and  it  was,  theiefore,  proper  to  admit 
the  evldenoe  and  to  submit  the  question  to  the  jury  as  to  whether  they  be- 
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lieTed  bejoDd  a  reagonable  doDbt  that  the  ooosplracy  bad  been  pTOTen  to 
«zl8t.    The  court  gave  to  the  jary  two  instrnotioDS,  as  follows : 

**No.  1.  Gentlemen  of  the  Jnry:  If  you  shall  believe  beyond  a  reasonable 
doubt  that  the  defendant,  Ed.  Ghadwell,  in  Clay  oounty,  and  before  the 
flndiuA  of  the  indictment  herein,  unlawfully,  willfully,  feloniously  and  of 
his  malice  aforethought,  and  not  in  his  necessary,  or  to'  him  reasonably  ap* 
parent  necessary,  self-defense,  shot  and  killed  G.  W.  Thaoker;  or  if  yon 
«hall  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ants, James  Tom  Griffin,  Sol  GrliSn,  Green  Griffin,  Dan  Hampton,  Charley 
Barnett,  William  Brown  and  Floyd  Ghadwell,  or  either  one  or  more  of  them, 
In  Clay  county,  and  befoi^e  the  finding  of  the  indic.tment  herein,  unlawfully, 
willfully,  feloniously,  and  of  their  malice  aforethought,  and  not  in  their 
necessary,  or  to  them  reasonably  apparent  necessary,  self-defense,  shot  and 
Icilled  the  said  G.  W.  Thaoker,  and  that  the  defendant,  Ed.  Ghadwell,  was 
present  and  near  enough  so  to  do,  and  did  unlawfully,  willfully,  feloniously 
>  4ind  of  his  malice  aforethought,  and  not  in  his  necessary,  or  to  him  reason- 
ably apparent  necessary,  self-defense  of  himself  or  the  other  defendants,  or 
Home  of  them,  aided,  assisted,  advised  and  counseled  them  to  eo  kill  the 
«aid  Tbacker;  or  if  you  shall  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  Ed.  Ghadwell,  in  Clay  county,  and  before  the 
finding  of  this  Indictment  herein,  unlawfully,  willfully,  feloniously  and  of 
his  malice  aforethought,  confederated,  conspired  and  banded  himself  together 
and  agreed  to  and  with  the  defendants,  James  Tom  Griffin,  Sol  Griffin, 
Oreen  Griffin.  Dan  Hampton,  Charley  Barnett,  William  Brown  and  Floyd 
Ghadwell,  or  any  one  or  more  of  them,  to  kill  and  murder  the  said  G.  W. 
Thacker,  and  that  in  pursuance  of  said  conspiracy,  confederation,  agreement 
and  banding  together,  and  while  shme  existed,  any  one  or  more  of  the  parties 
of  the  said  conspiracy  did  kill  and  murder  the  said.G.  W.  Thacker,  then  the 
Jury  ought  tb  find  the  defendant,  Ed.  Ghadwell,  guilty  of  murder,  as  charged 
in  the  indictment,  and  fix  his  punishment  at  death  or  confinement  in  the 
State  penitentiary  for  life,  in  their  discretion. 

"No.  2.  The  law  presumes  the  innocence  of  the  defendant  until  his  guilt 
bas  been  proven  by  the  evidence  beyond  a  reasonable  doubt,  and  it  is  the 
duty  of  the  jury,  if  they  can  reasonably  do  so,  to  reconcile  all  the  evidence 
in  the  case  with  that  presumption ;  and  if,  upon  the  whole  case,  the  jury 
have  a  reasonable  doubt  as  to  whether  the  defendant  has  been  proven  guilty 
or  not  they  ought  to  find  him  not  guilty." 

A  peremptory  instruction  to  acquit  was  refused.  In  our  opinion  the  in- 
-struotions  given  embrace  the  law  of  the  case  and  are  correct.  The  accused 
offered  no  testimony,  and  so  the  case  went  to  the  jury  on  the  testimony  of 
the  prosecution;  that  a  verdict  of  guilty  was  returned,  which  the  jury  must 
have  believed  beyond  a  reasonable  doubt  is  sufficient  answer  to  the  conten- 
tion here  that  a  peremptory  instruction  should  have  been  given.  There  was 
evidence  tending  to  show  guilt  of  appellant,  and  where  such  is  the  case  a 
peremptory  instruction  should  not  be  given,  and  for  the  same  reason  we  are 
not  justified  in  reversing. 

There  appears  no  error  in  the  record  prejudicial  to  the  substantial  rights 
of  accused. 

The  judgment  is,  therefore,  affirmed. 
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MONTICELLO  AND  BUBNSIDE  TURNPIKE  CO.  v.  JONES. 
(Filed  October  B8,  1908-Not  to  be  reported.) 

1.  TurDplkes— Nef^Dgenoe— WbeD  a  turnpike  road  is  opened  and  publio 
travel  Invited  thereon  It  lunst  be  kept  reasonably  safe  for  suoh  travel,  and 
tbe  (general  rale  is  that  in  the  oaae  of  macadamized  roads,  that  the  dnty  to 
keep  in  repair  extends  to  the  fnll  vvidth  of  the  maoadamized  portion  thereof. 
iDtbIt  ease  appellant,  having  permitted  a  hole  between  flat  rooks  forming 
tbe  ooverlng  of  a  onlvert  v^itbln  less  chan  six  feet  of  the  center  of  the  road 
to  remain  for  snob  a  time  as  to  be  seen  by  the  ofQoers  of  appellant  by  th» 
exeroise  of  ordinary  care,  is  liable  for  injuries  to  a  person  whose  horse's  foot 
caught  in  the  hole,  causing  him  to  fall  and  throw  the  rider  to  the  ground^ 
where  he  was  stepped  on  and  severely  injured  by  the  horse  in  its  efforts  ta 
extricate  himself  from  the  hole. 

8.  Damages— A  verdict  for  $600  damages  is  not  excessive  in  suoh  case. 

S.  G.  Hardin  and  John  W.  Tattle  for  appellant. 

Joe  Bertram  for  appellee. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

Tbe  appellee,  William  T.  Jones,  who  was  the  plaintiff  in  th&  court  below^ 
instituted  thip  suit  in  April,  1001,  against  the  appellant,  the  Montlcello  and 
Burnside  Turnpike  Boad  Co.,  and  alleged  in  substance  that  on  the  88d  da^ 
of  December,  1000.  whilst  crossing  a  culvert  constructed  across  the  defend- 
ant's road,  which  was  covered  with  large,  flat  stones,  on  horseback,  his  hors» 
suddenly  shied  at  the  barkinf^  of  a  dog  and  stepped  into  an  opening  between 
the  stones  that  covered  the  culvert;  and  in  his  struggles  to  extricate  hla 
foot  therefrom  threw  defendant  over  his  head  onto  the  road,  and  before  he 
could  get  out  of  tbe  way  the  horse  succeeded  in  jerking  his  foot  from  the 
Lole  and  jumped  on  him  with  his  feet,  Inflicting  painful  wounds  and 
braises,  which  occasioned  him  great  mental  and  physical  suffering,  loss  of 
time  and  expense,  and  that  the  horse  was  a  safe  and  gentle  one;  and  that 
tbe  hole  was  about  six  feet  from  tbe  center  of  the  turnpike  road,  and  was- 
exceeding  dangerous  to  persons  riding  or  driving  over  the  road;  and  had 
been  permitted  to  remain  in  this  condition  for  along  time  prior  to  the  acci- 
dent by  the  negligence  of  the  defendant. 

The  defendant  controverted  the  afBrmatlve  allegations  and  averments  of 
the  petition  and  alleged  that  the  hole  in  the  covering  of  the  culvert  was 
more  than  seven  and  one-half  feet  from  the  middle  of  their  road,  and  did 
not  render  it  unsafe  or  dangerous  for  an  ordinarily  prudent  tiaveler;  that 
the  entire  roadway  at  the  place  mentioned  was  more  than  fifteen  feet  wide 
and  was  in  good  repair,  and  also  interposed  a  plea  of  contributory  negli- 
gence. A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  $500  in 
favor  of  tbe  plaintiff.  We  are  asked  upon  this  appeal  to  reverse  the  judg- 
ment, mainly  upon  the  ground  that  it  was  excessive  and  palpably  against 
tbe  weight  of  evidence.  It  appears  from  the  testimony  that  the  plaintiff's 
shin  bone  was  severely  shattered  by  the  hoof  of  tbe  horse;  and  that  part  of 
the  bones  were  taken  out  several  months  after  the  injury ;  and  that  he  waa 
also  severely  bruised  above  the  knee  and  in  bis  groin,  and  otherwise  injured> 
being  confined  at  his  home  for  several  weeks,  and  in  consequence  thereof 
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fliiflered  loss  of  time  from  his  work  and  Inourred  oooflldembltt  expeose  for 
medloal  attention.  It  la  shown  that*tbe  hole  In  the  cnlvert  Is  not  exoeeding 
six  feet  from  the  center  of  the  ''wagon  track**  In  the  road,  and  that  It  bad 
been  apparent  to  travelers  for  some  time  before  appellee's  Injury,  and  ooiild 
have  been  seen  by  the  appellant*s  officers  by  the  exercise  of  ordinary  care  on 
their  part. 

When  a  road  Is  opened  and  pnbUo  travel  invited  thereon  it  must  be  kept 
reasonably  safe  for  such  travel,  and  the  general  rule  appears  to  be,  in  the  oaae 
of  macadamized  roada,  that  the  duty  to  keep  in  repair  extends  to  the  full 
width  of  the  macadamized  portion  thereof.  The  culvert  at  which  the  acci- 
dent eoourred  was  built  by  the  defendant,  and  its  covering  of  broad,  flat 
stones  is  a  part  of  its  construction,  and  the  law  imposed  upon  It  the  doty  of 
seeing  that  this  covering  was  sufficient  for  the  purpose  for  which  it  was 
used.  No  complaint  is  made  of  the  instructions  given  by  the  trial  court  and 
none  were  asked  by  the  defendant  defining  to  what  extent  it  was  their  duty 
to  keep  the  culvert  in  repair.  Upon  the  whole  case  we  woijld  ziot  be  Jnati- 
fled  in  reversing  the  judgment  complained  of. 

Judgment  affirmed. 
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(Filed  October  34.  IQOS-Not  to  be  reported.) 

1.  Fraudulent  conveyances— Profits  from  wife's  property  resulting  from 
services  of  her  husband— In  this  proceeding,  lifter  a  return  of  no  property 
found,  it  is  sought  to  subject  the  interest  of  A.  in  two  tracts  of  land  to  the 
payment  of  his  debts.  The  proof  showed  that  A.  had  become  the  purobaaer 
of  two  tracts  of  land,  and  had  the  title  to  one  conveyed  to  his  brother  and 
the  title  to  the  other  conveyed  to  his  wife.  A.  remaining  in  the  pos- 
session and  control  of  the  lands  during  the  greater  portion  of  the  time,  real- 
izing considerable  jrcflts  1  herefrom,  and  but  a  small  part  of  the  con- 
sideration of  the  land  was  paid  by  the  wife.  Held— That  when  A.  boufcht 
these  tracts  of  land  in  his  own  name  and  took  to  himself  the  preliminary 
title,  that  any  bargain  that  he  had  therein,  although  none  of  the  purchase, 
money  had  then  been  paid,  was  an  asset  of  his  that  was  liable  to  the  pay- 
ment of  his  debts:  that  he  could  not  assign  his  equities  in  these  properties 
to  either  bis  wife  or  his  brother  without  other  consideration  than  the  pay- 
ment of  his  original  obligation  thereon,  or  give  to  them  the  whole  of  the 
profit  in  these  ventures  which,  in  this  case,  are  shown  to  be  more  than 
$3,000.  This  interest  appearing  to  be  more  than  sufficient  to  pay  the  debts 
of  A.,  is  properly  subjected  to  the  payment  of  same. 

2.  Pleading— Although  a  reply  may  not  have  been  filed  within  the  time 
permitted. by  an  order  of  court,  if  same  is  subsequently  filed  and  acted  on  by 
the  court  and  treated  as  filed  by  the  parties  it  will  be  considered  by  the 
Court  of  Appeals  as  a  compliance  with  the  requirements  of  the  Code,  although 
no  order  noting  the  filing  of  same  may  have  been  made  in  the  lower  court. 

8.  Evidence— Oral  examination  of  defendant  in  attachment  proceedings— 
Under  section  220,  Civil  Code  of  Practice,  the  court  my  require  a  defendant 
in  an  attachment  proceeding,  after  a  return  of  no  property  found,  to  appear 
in  court  and  give  information  on  oath  respecting  his  property,' (and  thi  ev  • 
dence  is  competent  only  against  him. 
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John  S.  Kelley  for  appellaDts. 

J.  H.  Tbnrman  and  Halstead  &  Falton  for  appellee. 

Appeal  from  Nelson  Gironlt  Court. 

Opinion  of  the  oourt  by.  Judge  O'Rear. 

This  suit  was  brought  against  A.  M.  Shields  by  his  creditor,  upon  a  return 
of  DO  property  found,  to  discover  and  subject  his  assets  to  the  payment  of 
the  judgment  debt.  The  suit  was  filed  in  1895.  The  defendant  filed  an  an- 
swer, in  whiph  he  failed  to  make  any  disclosure.  Nothing  appears  to  have 
been  found  upon  which  the  attachment  prayed  for  in  the  case  could  have 
bsBD  levied.  On  the  2d  of  November,  1899,  an  order  was  entered  in  the  case 
directiog  the  defendant  to  appear  in  court  "to  give  information  on  oath 
coDoeruing  his  property."  On  motion  of  the  plaintiff  in  the  case  the  state- 
ments of  the  defendant  on  this  examination  were  taken  down  by  the  official 
stenographic  reporter  of  the  court,  whose  notes  were  transcribed  and  filed 
as  part  of  tbe  record.  The  result  of  this  examination  exposed  the  fact  that 
the  i^laintifl  had,  or  probably  had,  an  interest  in  two  certain  tracts  of  land 
in  Washington  county,  the  legal  title  to  which,  however,  was  made  to  ap- 
pear in  his  wife,  Dora  Shields,  and  his  brother,  John  W.  Sbl9l#fl.  Upon 
this  discovery  plaintiff  filed  an  amended  and  supplemental  petition,  alleg- 
ing that  this  property  had  been  bought  and  paid  for  with  means  of  the 
debtor,  A.  M.  Shields,  and  that  he  had  in  fraud  of  the  creditor's  rights, 
and  to  defeat  the  collection  of  her  debts,  caused  the  titles  to  be  taken  as 
above  named.  The  lands  were  particularly  described  in  the  amended  and 
supplemental  petition.  To  this  pleading  Dora  Shields  and  John  W.  Shields 
filed  answers,  and,  denying  the  fraud  charged,  denied  that  A.  M.  Shields 
had  paid  for  any  part  of  the  property,  "or  paid  any  part  of  the  purchase 
price  in  any  way,  or  that  he  is  the  real  owner  thereof  or  any  kind  of  an 
owner  of  ^id  land." 

Plaintiff  was  given  thirty  days  within  which  to  file  replies  to  these  an- 
swers. The  replies  do  not  appear  to  have  been  filed  within  the  thirty  days, 
bat  within  about  sixty  days  they  were  lodged  with  the  clerk  of  the  court, 
and  so  endorsed  by  him.  There  does  not  appear  an  order  of  Oourt  filing 
them. 

One  of  the  questions  presented  on  this  appeal  is  whether  these  replies  are 
properly  a  part  of  the  record.  Wo  have  recently,  and  at  this  term  of  the 
conrt.  considered  a  question  of  practice  analogous  to  this,  in  which,  we 
examined  and  reviewed  the  authorities  bearing  on  the  subject,  and  in  which 
we  held  that  such  a  filing,  when  acted  upon  by  tbe  court  and  the  parties  as 
being  a  sufficient  one,  and  so  treated  on  the  trial,  would  on  appeal  be  held 
a  sufHoient  coiriplianoe  with  the  requirements  of  the  Code  on  this  subject. 
(Day  &  Congleton  Lumber  Go.  v.  Mack,  Stadler,  &c.,  decided  September 
2i,  1902,  24  Ky.  Law  Rep.,  640.) 

Upon  this  ii^sue  of  ownership  of  the  lands  proof  was  taken  by  both  parties. 
For  the  plaintiff  it  was  shown  that  one  of  the  tracts  of  land,  known  in  the 
record  as  the  "Harbor  place,"  was  sold  at  a  commissioner's  sale,  when  A. 
M.  Shields  became  the  purchaser  at  the  highest  and  best  price  bid.  He  exe- 
cuted bonds  with  sureties  furnished  by  him.  The  sale  was  reported  to  the 
court  and  confirmed.    He  thereafter  appeared  in  oourt  and  transferred  his 
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flaffered  loas  of  time  from  bis  work  and  Inonrred  oooBlderable  ezpeoie  for 
medloa]  attention.  It  is  shown  that<tbe  bole  in  tbe  onlvert  is  not  ezoeedlng 
six  feet  from  tbe  center  of  tbe  "wagon  traok*'  in  tbe  road,  and  that  It  bad 
been  apparent  to  travelers  for  some  time  before  appellee's  injury,  and  oonld 
faave  been  seen  by  tbe  appellant's  ofBoers  by  tbe  exercise  of  ordinary  oare  on 
tbeir  part. 

Wben  a  road  is  opened  and  public  titiTel  invited  tbereon  it  must  be  kept 
reasonably  safe  for  sucb  travel,  and  tbe  general  rule  appears  to  be,  in  tbe  oaae 
of  macadamized  roads^  tbat  the  duty  to  keep  in  repair  extends  to  tbe  full 
widtb  of  tbe  macadamised  portion  thereof.  Tbe  culvert  at  which  the  acoi- 
dent  eoourred  was  built  by  the  defendant,  and  its  covering  of  broad,  flat 
stones  is  a  part  of  its  construction,  and  the  law  imposed  upon  it  the  duty  of 
seeing  that  this  covering  was  suflScient  for  the  purpose  for  which  it  was 
used.  No  complaint  is  made  of  the  instructions  given  by  tbe  trial  court  and 
none  were  asked  by  the  defendant  defining  to  what  extent  it  was  their  duty 
to  keep  tbe  culvert  in  repair.  Upon  the  whole  case  we  would  i*ot  be  Justi- 
fied in  reversing  the  judgment  complained  of. 

Judgment  affirmed. 
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(Filed  October  34,  1903— Not  to  be  reported.) 

1.  Fraudulent  conveyances— Profits  from  wife's  property  resulting  from 
services  of  her  husband— In  this  proceeding,  ^fter  a  return  of  no  property 
found,  it  is  sought  to  subject  tbe  interest  of  A.'  in  two  tracts  of  land  to  tbe 
payment  of  his  debts.  The  proof  showed  tbat  A.  bad  become  the  purchaser 
of  two  tracts  of  land,  and  had  tbe  title  to  one  conveyed  to  his  brother  and 
tbe  title  to  the  other  conveyed  to  his  wife.  A.  remaining  in  the  pos- 
session and  control  of  tbe  lands  during  tbe  greater  portion  of  tbe  time,  real- 
izing considerable  pre  fits  therefrom,  and  but  a  small  part  of  tbe  con- 
sideration of  tbe  land  was  paid  by  tbe  wife,  Held— That  when  A.  bought 
these  tracts  of  land  in  his  own  name  and  took  to  himself  the  preliminary 
title,  tbat  any  bargain  tbat  he  bad  therein,  although  none  of  the  purchase, 
money  bad  then  been  paid,  was  an  asset  of  bis  that  was  liable  to  the  pay- 
ment of  bis  debts;  that  he  could  not  assign  his  equities  in  these  properties 
to  either  bis  wife  or  his  brother  without  other  consideration  than  the  pay- 
ment of  bis  original  obligation  tbereon,  or  give  to  them  tbe  whole  of  tbe 
profit  in  these  ventures  which,  In  this  case,  are  shown  to  be  more  than 
$8,000.  This  interest  appearing  to  be  more  than  sufficient  to  pay  the  debts 
of  A.,  is  properly  subjected  to  tbe  payment  of  same. 

2.  Pleading— Although  a  reply  may  not  have  been  filed  within  tbe  time 
permitted. by  an  order  of  court,  if  same  is  subsequently  filed  and  acted  on  by 
tbe  court  and  treated  as  filed  by  the  parties  it  will  be  considered  by  the 
Court  of  Appeals  as  a  compliance  with  tbe  requirements  of  the  Code,  although 
no  order  noting  the  filing  of  same  may  have  been  made  in  tbe  lower  court. 

8.  Evidence— Oral  examination  of  defendant  in  attachment  proceedings— 
Under  section  220,  Civil  Code  of  Practice,  the  court  my  require  a  defendant 
in  an  attachment  proceeding,  after  a  return  of  no  property  found,  to  appear 
in  court  and  give  information  on  oath  respecting  bis  property,' ii^nd  thl  ev  - 
denoe  is  competent  only  against  bim. 
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JobD  S.  Kelley  for  appellants. 

J.  H.  Thnrman  and  Halstead  &  Fulton  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  oourt  by,  Judge  O'Rear. 

This  suit  was  brought  against  A.  M.  Shields  by  his  creditor,  upon  a  return 
at  00  property  found,  to  discover  and  subject  his  assets  to  the  payment  of 
the  judgment  debt.  The  suit  was  filed  in  1895.  The  defendant  filed  an  an- 
swer, in  which  he  failed  to  make  any  disclosure.  Nothing  appears  to  have 
been  found  upon  which  the  attachment  prayed  for  in  the  case  could  have 
been  levied.  On  the  2d  of  November,  1899,  an  order  was  entered  in  the  case 
directing  the  defendant  to  appear  in  court  "to  give  information  on  oath 
coDoeruing  his  property."  On  motion  of  the  plaintiff  in  the  case  the  state- 
ments of  the  defendant  on  this  examination  were  taken  down  by  the  ofScial 
steDograpbic  reporter  of  the  court,  whose  notos  were  transcribed  and  filed 
as  part  of  the  record.  The  result  of  this  examination  exposed  the  fact  that 
the  plaintiff  had,  or  probably  had,  an  interest  in  two  certain  tracts  of  land 
in  Washington  county,  the  legal  title  to  which,  however,  was  made  to  ap- 
pear in  his  wife,  Dora  Shields,  and  his  brother,  John  W.  Sb!«l#S.  Upon 
this  discovery  plaintiff  filed  an  amended  and  supplemental  petition,  alleg- 
ing that  this  property  had  been  bought  and  paid  for  with  means  of  the 
debtor,  A.  M.  Shields,  and  that  he  had  in  fraud  of  the  creditor's  rights, 
and  to  defeat  the  collection  of  her  debts,  caused  the  titles  to  be  taken  as 
above  named.  The  lands  were  particularly  described  in  the  amended  and 
snpplemental  petition.  To  this  pleading  Dora  Shields  and  John  W.  Shields 
filed  answers,  and,  denying  the  fraud  charged,  denied  that  A.  M.  Shields 
had  paid  for  any  part  of  the  property,  "or  paid  any  part  of  the  purchase 
price  in  any  way,  or  that  he  Is  the  real  owner  thereof  or  any  kind  of  an 
owner  of  said  land. ' ' 

Plaintiff  was  given  thirty  days  within  which  to  file  replies  to  these  an- 
swers. The  replies  do  not  appear  to  have  been  filed  within  the  thirty  days, 
but  within  about  sixty  days  they  were  lodged  with  the  clerk  of  the  court, 
and  so  endorsed  by  him.  There  does  not  appear  an  order  of  court  filing 
them. 

One  of  the  questions  presented  on  this  appeal  is  whether  these  replies  are 
properly  a  part  of  the  record.  Wo  have  recently,  and  at  this  term  of  the 
court,  considered  a  question  of  practice  analogous  to  this,  in  which  we 
examined  and  reviewed  the  authorities  bearing  on  the  subject,  and  in  which 
we  held  that  such  a  filing,  when  acted  upon  by  the  court  and  the  parties  as 
being  a  sufficient  one,  and  so  treated  on  the  trial,  would  on  appeal  be  held 
a  sufficient  cnn^pliance  with  the  requirements  of  the  Code  on  this  subject. 
(Day  &  Congleton  Lumber  Co.  v.  Mack,  Stadler,  &c.,  decided  September 
24,  1902,  24  Ky.  Law  Rep.,  640.) 

Upon  this  Ueue  of  ownership  of  the  lands  proof  was  taken  by  both  parties. 
For  the  plaintiff  it  was  shown  that  one  of  the  tracts  of  land,  known  in  the 
record  as  the  "Harbor  place,"  was  sold  at  a  commissioner's  sale,  when  A. 
M.  Shields  became  the  purchaser  at  the  highest  and  best  price  bid.  He  exe- 
cuted bonds  with  sureties  furnished  by  him.  The  sale  was  reported  to  the 
court  and  confirmed.    He  thereafter  appeared  in  court  and  transferred  his 
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bid  to  his  wife,  appellant,  Dora  Shields,  and  oansed  a  memorandnm  thereof 
to  be  made  ti^gn  the  record,  and  the  deed  for  the  land  to  be  made  to  ber  ac- 
cordingly. T»H|dwaB  about  $9,900  at  the  sale,  and  was  paid  for  in  this 
way :  A  note  for  ynfewas  executed  by  appellant,  Dora  Shields,  and  A.  M. 
Shields,  her  husband,  with  one  or  more  sureties,  to  the  Peoples  Deposit 
Bank  of  SprlUKfleld,  the  proceeds  of  which  note  were  deposited  in  that  l>ank 
to  the  credit  of  Mrs.  Shields.  Mrs.  Shields  then  borrowed  $600  from  Steele^ 
and  executed  ber  note  for  it.  This  money  was  also  deposited  in  that  bank. 
She  then  drew  her  check  in  favor  of  the  commissioner  of  the  court  upon  tbia 
bank  for  about  $1,800.  The  balance  of  the  purchase  money  was  borrowed  by 
John  W.  Shields  for  appellant,  Dora  Shields,  he  says,  and  applied  by  paying 
it  to  the  commissioner  on  the  bonds.  Mrs.  Shields  did  not  axecute  her  note 
to  her  brother-in-la^  for  this  money,  nor  does  there  seem  to  have  been  any 
memorandum  made  of  the  transaction.  He^Ausband  continued  to  claim 
the  land.  In  a  suit  pending  in  the  Waihin^En  Circuit  Court  he  Hied  an 
answer  in  which  he  stated  that  the  land  waSylbis,  an^^tbat  he  was  entitled 
to  the  rents  from  it.  He  sold  it  by  executory  contract  for  $4,600,  but  when 
the  writings  came  to  be  signed  his  wife  was  named  as  the  grantor,  and 
signed  them  as  such.  The  purchaser  became  dissatisfied  with  the  bargain, 
and  entered  into  negotiations  with  Dr.  Shields  to  rescind  the  contract,  re- 
sulting in  an  agreement  to  rescind  by  the  purchaser's  paying  $800,  which  he 
diid.  He  testified  that  he  paid  this  money  to  Dr.  Shields.  Mrs.  Shielda 
claimed  that  this  $800  went  to  pay  the  note  at  the  bank  referred  to.  She 
says  that  she  paid  the  note  to  Steele,  and  Steele  also  says  so.  She  claims 
that  she  paid  this  by  sales  of  stock  and  produce  from  her  farms.  The  other 
tract,  known  as  the  Coconougher  place,  had  been  owned  by  the  Mutual  Life 
Insurance  Co.  of  Kentucky.  Dr.  Shields  contracted  with  the  life  insurance 
company  to  purchase  the  land  from  it  at  the  price  of  $8,600,  and  took  a  bond 
from  it  for  title.  The  bond  was  taken  to  Dr.  A.  M.  Shields.  The  purchase 
price  was  arranged  by  the  payment  of  $1,000  cash,  which  was  paid  by  the 
check  of  John  W.  Shields,  and  five  notes  of  $500  each,  the  notes  being  exe- 
cuted by  John  W.  Shields.  Dr.  Shields  then  delivered  the  bond  to  John  W. 
Shields,  but  it  is  not  shown  that  the  bond  was  ever  assigned.  Dr.  Shields 
at  once  took  possession  of  this  land,  cultivated  it,  used  it,  rented  it  out, 
contracted  to  cut  timber  from  it,  built  barns,  made  improvements  upon  It^ 
Vind  used  it  as  he  pleased  for  about  two  years,  living  on  it  part  of  the  time. 
At  the  end  of  two  years  he  sold  it  to  Booles,  taking  in  exchange  for  it  two 
other  tracts  of  about  94  acres,  and  $1,500  in  cash,  and  the  assumption  by 
Booles  of  the  $2,500  to  the  life  insurance  company.  In  this  transaction 
there  was  a  profit  made  of  $500,  and  the  94  acres,  besides  the  use  of  the 
place  for  the  two  years.  The  $1,600  was  paid  to  John  W.  Shields.  All  of 
the  trade  was  between  Booles  and  Dr.  A.  M.  Shields  up  to  the  point  of 
executing  the  papers.  Booles  made  the  deed  to  his  land  exchanged  to  John 
W.  Shields.  John  W.  Shields  is  not  shown  to  have  been  familiar  with  this 
land,  and  does  not  claim  to  have  ever  seen  it  but  once  before  their  pnrchase 
and  trade;  was  not  on  the  lands  at  any  time  unless  once  or  twice  during  the 
two  years  that  he  claims  to  have  owned  them ;  never  saw  the  deeds  for  them; 
exercised  no  right  or  control  of  ownership  except  that  he  says  he  rented 
them  to  his  sister-in-law,  Dora  Shields,  at  $600  a  year  for  the  Cooonougber 
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place,  and  thereafter  1100  a  year  for  the  Booles  place;  that  she  never  paid 
blm  any  rent,  except  at  one  time  she  sent  him  1820;  he  never  asked  her  for 
any;  di^.not  know  whether  he  would  ask  her  for  any ;  that  she  was  to  pay  the 
balance  of  the  deht  to  the  life  insurance  company,  pay  the  taxes,  grass  the 
place,  and  keep  up  repairs  out  of  the  rent  named.  Appellant,  Dora  Shields, 
testifies  that  she  did  these  things,  but  she  failed  to  keep  any  account  of  any 
ram  so  expended  or  paid  except  one  payment  of  $150,  made  to  the  life  in- 
rarance  company  for  interest.  A.  M.  Shields  continued  to  manage  the 
Booles  place;  use  it  for  his  own  purposes  as  if  he  were  the  owner. 

Dr.  A.  M.  Shields  is  shown  to  have  been  a  man  of  business  capacity  and 
energy,  a  shifty,  money-making  man,  a  good  manager,  and  a  physician 
with  a  large  practice.  His  wife  claims  that  at  her  marriage  in  1896  she 
had  $1,000  in  cash;  that  this  money  she  applied  to  paying  for  livestock 
which  was  placed  upon  the  Goconougher  or  Booles  farm,  and  that  it  was 
from  the  proceeds  of  this  live  stock  that  the  debt  to  Steele  was  paid.  The 
men  who  executed  the  sale  bonds  as  sureties  with  A.  M.  Shields  claimed 
that  it  was  done  for  him,  and  not  for  his  wife;  that  she  was  not  known  in 
the  transaotion.  Upon  all  of  this  evidence  the  court  subjected  the  two 
tracts  of  land  to  the  payment  of  the  judgment  debt,  and  Dora  and  John 
W.  Shields  have  appealed. 

Appellants  complain  that  the  oral  examination  of  A.  M.  Shields  was  made 
before  they  were  parties  to  the  record,  and  without  opportunity  to  cross- 
examine  him,  and  can  not  properly  be  used  as  evidence  in  the  case.  The 
authority  for  the  examination  of  the  principal  debtor  is  found  in  section  SSO 
of  the  Civil  Code  of  Practice,  from  which  it  may  be  seen  that  "the  court 
may  require  the  defendant  *  *  *  of  any  attached  property  to  appear  be- 
fofe  it,  and  give  information,  on  oath,  concerning  the  property;  and  if  it 
appear  from  the  plaintiff's  affidavit,  or  the  return  of  an  order  of  attachment, 
that  no  property,  or  not  enough  to  satisfy  the  plaintiff's  claim,  is  known  to 
the  plaintiff  or  the  officer,  on  which  the  attachment  can  be  executed,  the 
court  may  order  the  defendant  to  attend  before  it  and  give  information,  on 
oath,  respecting  his  property,  *  *  *  and  the  court  may  enforce  these  orders 
by  process  as  in  cases  of  contempt." 

We,  therefore,  conclude  that  the  court  was  authorized  to  require  the  at- 
tachment debtor  to  appear  for  personal  oral  examination  in  court,  touching 
his  property.  When  this  was  done  the  result  of  that  examination  was  evi- 
dence only  as  against  the  husband.  But  we  are,  furthermore,  of  the  opinion 
that  there  was  enough  in  the  circumstances  shown  in  proof,  beside  A.  M. 
Shields'  disclosures,  to  sustain  the  finding  of  the  chancellor,  that  the  execu- 
tion debtor,  A.  M.  Shields,  had  an  interest  in  the  property  subjected  in 
eicess  of  the  debts  sued  for.  We  conclude  from  all  the  evidence  that  Mrs. 
Shields'  money,  $1,000,  did  not  pay  for  this  property ;  that  according  to  her 
testimony  It  went  to  pay  for  live  stock,  and  that  at  the  utmost  not  more 
than  $600  of  the  proceeds  of  this  live  stock  went  to  pay  upon  the  land. 

When  the  debtor  bought  these  tracts  of  land  in  his  own  name,  and  took  to 
himself  the  evidences  of  preliminary  title,  that  any  bargain  that  he  had 
therein,  although  none  of  the  purchase  money  had  then  been  paid,  was  an 
asset  of  his  that  was  liable  to  the  payment  of  his  debts;  that  he  could  not 
aaslgD  bis  equities  in  these  properties  to  either  his  wife  or  his  brother  with- 
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out  other  ooneideration  than  the  payment  of  his  original  obliRutioD  tbereon, 
or  give  to  them  the  whole  of  the  profit  in  these  ventnres,  shown  in  this  case 
to  have  been  at  least  $S,OOU  in  the  aggregate.  We  think  this  case  fairly  oomea 
up  with  Carter  ijros.  &  Go.  v.  Martin,  91  Ey.,  898,  in  which  this  court  said: 
"It  is  not  a  question  as  to  how  far  the  husband  may  go  in  rendering  per- 
sonal service  to  the  wife  in  the  control  of  her  estate,  but  the  inquiry  la,  oan 
the  wife,  without  any  capital  whatever,  claim  the  accumulations  of  property 
arising  by  reason  of  the  business  oapaoity  of  the  husband,  devoted  through 
a  long  period  of  years  in  the  sole  management  and  control  of  the  buslneaa, 
to  the  exclusion  of  his  creditors?  He  made  a  purchase  of  a  few  hundred 
dollars  of  goods  in  his  wife's  name  that  grew  to  a  business  in  a  few  years  of 
seven  or  eight  thousand  dollars,  *    *    *  every  dollar  (of  which  was  made)  by  | 

his  own  energy  and  applloation  to  business."  I 

The  property  in  that  case  was  subjected  to  the  payment  of  the  husband's  | 


debt. 

In  Brooks- Waterfleld  Co.  v.  Frisble,  99  Ky.,  135,  the  wife  had  had  some 
property  which  was  doubtless  used  by  the  husband,  and  It,  with  his  enter- 
prise, labor  and  oapaoity,  had  produced  an  estate  far  more  than  the  moD^ 
received  from  her  would  have  warranted  by  any  ordinary  employment,  or 
that  in  any  probability  could  have  produced  such  results  unconnected  with 
his  skillful  manipulation  and  of  his  labor  and  services.  This  court  said : 
"We  do  not  deem  it  necessary  to  discuss  the  allegations  of  fraud  made  In  the 
petition.  It  seems  clear  to  us  that  the  Increase  or  accumulation  of  property 
and  means  is  chiefly  due  to  the  labor  and  energy  of  H.  D.  Frisbie.  «  «  * 
It  will  not  be  contended  that  if  the  husband  had  owned  property  before  the 
creation  of  plaintiffs'  debt,  or  acquired  property  afterwards,  that  he  oould 
make  a  gift  of  the  same  to  his  wife  and  thus  defeat  the  claim  of  appellants; 
and  yet  if  appellee's  contention  in  his  case'  be  conceded  the  same  result  is 
reached.  The  fact  that  the  husband  engaged  to  render  service  at  an  inad- 
equate price  can  not  change  the  principle  involved.*' 

The  court  held  that  the  husband  was  equitably  entitled  to  an  interest  in 
the  property  to  an  extent  at  least  as  much  or  more  than  the  debt  sued  on, 
and  directed  It  subjected  to  the  payment  of  that  debt.  These  two  oases 
seem  to  be  ample  authority  for  the  course  and  conclusion  of  the  cirouit 
court. 

Its  judgment,  therefore,  is  affirmed. 


DILS  V.  HATCHER. 

(Filed  October  22,  190d-Not  to  be  reported.) 

Executlon^Joint  property— Growing  timber— Personal  estate— Real  estate 
—A,  B  and  C  purchased  jointly  all  the  timber  on  6,000  acres  of  land. 
Creditors  of  C  obtained  judgments  and  executions  and  bad  a  levy  made 
upon  the  undivided  interest  of  C,  and  a  sale  under  same.  B  obtained  a 
transfer  of  the  bid  and  had  previously  purchased  the  interest  of  A  and 
claimed  to  be  the  owner  of  the  entire  lot  of  timber.  C  brought  this  aotlon 
against  B,  alleging  that  B  only  obtained  a  lien  on  said  property  for  the 
amount  of  the  execution  debt,  as  the  timber  was  personalty  owned  jointly 
with  others,  and  that  under  section  600,  Civil  Code  of  Praotiae,  the  sheriff 
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bad  no  right  to  sell  same,  and  that  the  levy  only  gave  the  execution  cred- 
itor a  Hen  on  the  property.  Held— That  under  the  ezeontion  sale  the  abso- 
late  title  to  the  timber  passed  to  B,  as  the  timber  was  real  property.  While 
the  rule  is  well  settled  that  timber  sold  in  contemplation  of  immediate  sev- 
enDoe  from  the  soil  is  treated  as  personalty,  yet  where  there  is  no  time 
fixed  for  the  severance  of  the  trees  they  are  considered  as  part  of  the  realty. 
Ib  this  case  no  time  was  fixed  in  the  contract  for  the  severance  of  the  trees. 

Jas.  Qoble  and  W.  S.  Pryor  for  appellant. 

Edward  W.  Hines  and  J.  M.  York  for  appellee. 

Appeal  from  Pike  Gironit  Court. 

OplDion  of  the  court  by  Judge  White. 

On  September  94,  1806,  Ann  Dils  sold  and  by  deed  conveyed  to  appellant, 
John  A.  Dils,  her  son,  to  appellee.  Hatcher,  and  James  M.  York,  jointly,  all 
the  timber  on  a  6,000-acre  tract  of  land  in  Pike  county  of  certain  dimension 
for  consideration  paid  by  Dils  and  York,  and  to  be  paid  by  Hatcher.  Sub- 
sequent to  this  sale  Hatcher  bought  the  interest  of  York,  and  was  then  the 
owner  of  two-thirds,  and  appellant  the  owner  of  one-third  of  the  timber. 
Certain  creditors  of  appellant,  John  A.  Dils,  having  obtained  Judgments 
and  executions,  had  the  sheriff  levy  same  on  the  undivided  interest  of  Dils 
in  this  timber,  and  after  advertisement  the  same  was  sold  and  bid  in  by  S. 
J.  Salyer,  attorney  for  the  execution  plaintiffs.  This  bid  was  subsequently 
transferred  to  appellee  Hatcher,  and  he  thereby  claimed  to  be  the  owner  of 
the  whole  of  the  timber,  and  proceeded  to  cut  and  remove  same  and  appro- 
priate the  proceeds  to  his  own  use. 

Appellant  brought  this  action,  seeking  judgment  against  appellee  for 
$16,878.66  for  conversion  of  the  one-third  of  the  timber,  that  being  the  alleged 
value  of  one- third  of  same.  The  petition  alleges  the  purchase  jointly;  the 
purchase  by  appellee  of  York's  interest,  but  ignores  the  execution  sale  of  ap- 
pellant's interest,  and  says  that  the  appellee,  without  right,  wrongfully  and 
unlawfully  has  possession  of  appellant's  interest,  and  refuses  to  surrernder 
possession  to  him.  The  answer  pleads  the  execution  sale  and  purchase  above 
set  out.  By  reply  appellant  denied  the  validity  of  the  execution  sale  or 
that  title  passed  thereby,  for  various  irregularities  in  the  judgments  and  exe- 
outions,  none  of  which  we  deem  necessary  to  notice,  as  on  trial  the  proof 
showed  every  thing  to  have  been  regular.  Another  reason  upon  which  the 
execution  sale  is  attacked  is  that  the  timber  was  personalty  and  was  part- 
nership property,  and,  therefore,  could  not  be  sold  under  execution,  or  if 
sold,  the  purchaser  only  acquired  a  lien  for  the  amount  paid.  This  presents 
the  material  question  in  the  case.  The  lower  court  upheld  the  execution 
■ales  and  dismissed  the  petition,  and  hence  this  appeal. 

Section  600,  Civil  Code,  applies  to  levies  of  execution  upon  personal 
property  held  by  the  execution  debtor  jointly  with  another  person. 
Under  that  section  no  sale  of  the  share  of  the  execution  debtor  can  be  made 
by  the  sheriff.  He  levies,  takes  an  inventory,  has  the  property  appraised 
and  returns  the  execution.  This  creates  a  lien  in  favor  of  the  execution 
creditor,  which  he  may  enforce  in  equity.  There  Is  no  such  provision  as  to 
a  joint  ownership  in  real  estate.  Such  undivided  interest  may  be  sold  under 
ezeoutloo  and  title  to  the  undivided  share  passed  to  the  purchaser.    The 
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inatortal  inquiry  here  is  whether  this  timber  wbloh  was  Btanding  on  the 
laDd  was  perBonalty  or  realty.  There  was  a  joint  ownership.  If  the  tim- 
ber was  realty  the  execution  sales  passed  title  to  appellee  and  the  Jadfnnent 
will  be  affirmed ;  if  personalty,  no  title  passed  and  a  reversal  will  follow. 

It  is  a  rule  of  real  properly,  Ions  established,  that  i^rowing  trees  and 
dverything  permanently  fixed  to  the  soil  is  realty,  and  when  the  trees  are 
severed  they  beoome  personalty.  This  rale  yet  prevails,  except  as  it  is  modi- 
fied by  the  equity  rule  that  equity  will  treat  as  done  that  which  waa  In- 
tended to  be  done.  We  have,  bearing  in  mind  these  two  rules  of  law,  held 
that  where  growing  timber  was  sold  with  the  purpose  of  immediate  aever- 
anoe  from  the  soil,  we  would  treat  it  as  personalty.  It  was  intended  to  Im- 
mediately sever  and  make  personalty,  and  we  would,  therefore,  treat  the 
growing  timber  as  having  been  out  down,  and,  therefore,  personalty.  How- 
ever, every  sale  of  growing  trees  is  not  intended  for  Immediate  seTeranoe. 
The  contract  of  sale  may,  or  may  not,  so  provide.  Where  the  time  given  foi 
severance  is  indefinite,  as  in  the  case  of  Asher  Lumber  Co.  v.  Cornett.  S3 
Ey.  Law  Rep.,  602,  or  where  no  time  Is  fixed  the  trees  are  considered  as  a 
part  of  the  realty,  which  they  always  were.  In  such  oases  there  is  nothing 
in  the  contract  of  sale  upon  which  to  base  the  application  of  the  equitable 
rule  of  treating  as  done  that  which  was  intended.  There  is  no  expressed  In- 
tention of  Immediate  severance.  In  this  case  there  is  nothing  in  the  convey- 
ance of  Mrs.  Ann  Dils  of  this  timber  to  indicate  or  fix  a  time  when  it  was 
to  be  cut  or  removed.  Indeed  the  only  reference  to  removal  and  sale  is  the 
inclusion  of  all  timber  necessary  for  building  tram  or  other  roads  or  build- 
ings to  get  the  timber  out  and  to  the  market.  This  fixes  no  time,  not  even 
approximately.  In  this  case,  therefore,  we  are  of  opinion  that  the  trees  sold 
were  realty  and  not  personalty.  The  execution  sales  passed  title  to  appellee, 
and  the  appellant  showed  no  right  to  recover. 

Judgment  affirmed. 


SETTER'S  ADM»R  v.  CITY  OF  MAYSVILLB. 

(Filed  October  88.  1908.) 

Municipal  corporations—Liability  for  preventing  obstructions  along  line 
of  street  railway— Negligence— Appellant's  decedent  was  run*over  and  killed 
by  an  electric  car  while  walking  along  a  street  in  appellee  city  just  out- 
side the  track  of  the  railway  company,  and  this  action  was  instituted  against 
the  city  to  recover  damages  for  her  death,  alleging  as  negligent  acts  of  the 
cicy  that  it  permitted  piles  of  stones,  brick  and  debris,  as  well  as  nnder- 
growth,  to  exist  along  the  line  of  said  railway  between  it  and  the  roadway  of 
the  street  which  compelled  pedestrians  to  travel  near  the  railway  track  and 
obstructed  the  view  of  approaching  cars,  and  that  the  city  was  in  duty 
bound  to  prevent  said  obstructions,  and  that  the  injury  resulted  from  the 
neglect  of  the  city  to  perform  its  said  duty.  Held— That  the  failure  of  the 
city  to  perform  its  duty  in  removing  said  obstructions  from  the  street  was 
not  the  immediate  proximate  cause  of  the  injury,  and  the  city  was  not, 
therefore,  liable  for  damages,  but  as  the  petition  alleges  that  the  motorman 
could,  by  the  exercise  of  reasonable  diligence,  have  discovered  the  deceased 
and  prevented  tbQ  injury,  it  states  a  cause  of  aotloo  against  the  railway 
company. 


Cole  &  Son  and  Tfaos.  R.  Pblster  for  appellant. 

£.  L.  Worthington,  L.  W.  Galbraltb  and  Thos.  M.  Wood  for  appellee. 

Appeal  from  Mason  Gironlt  Gonrt. 

Opinion  of  the  court  liy  Judge  Bnrnain. 

Elisabeth  Setter  was  mn  over  and  killed  by  an  electric  street  oar  wbilst 
walking  along  the  north  side  of  Second  street  in  the  city  of  MaysyiUe,  just 
outdde  the  track  of  the  railway  company,  and  her  administrator  in  this 
SDit  seeks  to  recover  damages  for  her  death  against  the  city  of  Maysrille  on 
the  ground  that  the  negligenoe  of  the  city  authorities  was  the  proximate 
eaiue  of  her  death. 

The  alleged  acts  of  negligence  charged  against  the  city  are  in  substance 
that  Second  street  is  one  of  the  main  thoroughfares  of  the  city;  that  the  city 
BQtborities  negligently  left  large  piles  of  brick,  tin  cans,  railroad  ties  and 
other  debris  in  the  street  between  the  track  of  the  railway  company  and 
theoortb  side  of  the  street;  and  that  they  also  permitted  undergrowth, 
bushes,  etc.,  to  grow  on  the  north  side  of  the  street  near  the  place  of  the 
accident,  which  obstructed  the  vision  of  pedestrians  traveling  on  the  north 
Bide  thereof,  and  forced  them  to  travel  in  a  narrow -beaten  path  between  said 
undergrowth  and  debris  on  the  one  side  and  the  track  of  the  Maysville  Street 
Hallway  and  Transfer  Go.  on  the  other  for  a  distance  of  about  three  hundred 
feet;  and  that  the  city  authorities  permitted  the  railway  company  to  main- 
tain trolley  poles  along  its  track,  the  grade  to  be  one  or  two  feet  higher  than 
the  portion  of  the  street  on  the  north  side,  and  failed  to  erect  barricades 
between  the  street  and  the  trolley  track.  Alter  setting  out  the  various  acts 
of  negligenoe  relied  on  against  the  city,  the  petition  charges:  "That  on  the 

—  day  of >— ,  1900,  while  his  intestate  was  passing  along  the  north  side 

of  said  street,  going  east,  from  a  store  where  she  had  been  on  business  in  a 
direct  line  to  Dryden's  coal  ofSoe  and  yard  on  the  north  side  of  said  street, 
one  of  her  objective  points,  she  arrived  at  said  pole  and  thereabouts,  and 
being  confronted  by  said  undergrowth,  weeds,  piles  of  stone,  railroad  ties 
and  other  debris,  and  said  street  at  a  lower  grade  than  that  of  the  railroad 
bed  on  the  one  side,  and  being  confronted  by  the  railroad  track  on  the  other, 
she  was  forced  to  avoid  the  danger  of  crossing  or  walking  on  said  track  to 
travel  the  said  narrow- beaten  pathway  on  said  side,  used  by  the  public  gen- 
erally, between  said  pole  and  said  track ;  and  whilst  between  said  pole  and 
said  tiaok  she  was,  without  fault  on  her  part,  struck  by  a  car  of  the  Maysville 
Street  Railway  and  Transfer  Go. ;  that  by  reason  of  the  gross  acts  of  negli- 
genoe aforesaid  she  was  knocked  under  the  wheels  of  said  car  and  so  bruised 
and  mangled  that  she  died  from  such  injuries." 

It  is  not  alleged  that  Second  street  was  ever  graded  or  sidewalk  con- 
structed for  the  use  of  the  public  on  the  north  side  of  said  street  at  and 
along  the  plaoe  where  the  accident  occurred.  Substantially  the  only  wrong 
charged  to  appellee,  which  contributed  in  anywise  to  the  death  of  intestate, 
was  its  failure  to  keep  the  north  side  of  Second  street  free  from  the  obstruc- 
tion enumerated,  which  compelled  plaintiff's  intestate  to  walk  so  close  to 
the  street  oar  traok  that  she  was  run  over  and  killed  thereby.  The  circuit 
jQdge  sustained  a  general  demurrer  to  the  original  and  various  amended 
Potions,  and  the  phiintifl  has  appealed ;  and  the  question  to  be  determined 
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is,  ooDoediDg  the  alleged  faots  to  be  true,  was  the  Degligence  complained  of 
the  proximate  oaose  of  the  Injury  and  death  of  plain  tiff's  Id  testate?  There 
can  he  no  doubt  that  the  actual  and  immediate  cause  of  her  death  was  the 
collision  with  the  trolley  car.  But  it  is  insisted  for  the  appellant  that  as 
appellee  was  primarily  negligent  In  the  discharge  of  the  duties  imposed 
upon  it  by  law,  its  negligence,  as  well  as  that  of  the  railway  company  which 
actually  inflicted  the  injury,  must  in  law  be  considered  as  the  proximate 
cause  of  intestate's  injury.  Thompson  in  his  Commentaries  on  the  Liaw  of 
Negligence,  section  44,  says:  "No  negligence  or  other  wrong  of  any  kind 
whatsoever  can  furnish  the  foundation  of  an  action  for  damages  unlets  it 
was  the  proximate  cause  of  the  injury  suffered  by  the  plaintiff,  the  maxim 
of  law  being  causa  proxima,  non  remota,  spectatur. 

"Section  45.  This  being  one  of  the  elements  essential  to  recoTer,  it  follows 
that  the  burdren  of  showing  that  the  negligence  or  other  wrong  was  the 
proximate  cause  of  the  injury  is  upon  the  plaintiff;  the  plaintiff  must  not 
only  prove  negligence,  but  he  must  also  prove  that  the  negligenoe  was  the 
proximate  cause  of  the  injury." 

And  cites  by  way  of  illustration  the  case  where  a  railway  company  vio- 
lates an  ordinance  limiting  the  speed  of  its  trains  within  the  limits  of  a 
city;  or  runs  an  engine  in  the  night  time  without  a  headlight,  and  daring 
'  the  period  of  this  dereliction  injury  happened  to  various  persons,  which  they 
failed  to  show  was  due  to  the  dereliction,  but  to  some  other  causes  for  which 
the  defendant  was  not  responsible.  In  all  of  these  causes  it  was  held  that 
the  plaintiff  could  not  recover.  On  the  other  hand,  it  is  said  that  where 
the  proximate  cause,  and  sole  cause,  of  the  injury  is  speoiflcally  ascertained, 
the  law  will  not  stop  to  speculate  on  what  might  have  occurred  had  snch 
cause  been  absent.  In  2  Sherman  and  Redfleld  on  Negligenoe,  section  96, 
the  author  says:  "The  breach  of  duty  upon  which  an  action  is  brought 
must  not  only  be  the  cause,  but  the  proximate  cause,  of  the  damage  to  the 
plaintiff.  We  adhere  to  this  old  form  of  words  hecause,  while  It  may  not 
have  originally  meant  what  is  now  intended,  it  is  not  immovably  identified 
with  any  other  meaning,  and  is  the  form  which  has  been  so  long  in  use  that 
its  rejection  would  make  nearly  all  the  reported  cases  on  the  question  In- 
volved unintelligible.  The  proximate  cause  of  an  event  must  be  understood 
to  be  that  which,  in  the  natural  and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event,  and  without  which  that  event  wonld  not 
have  occurred." 

In  note   3  the  author  says:  "If  it  can  not  be  said  that  the  result  would 
have  inevitably  occurred  by  reason  of  the  defendant's  negligence  it  can  not  - 
be  found  that  it  did  so  occur,  and  the  plaintiff  has  not  made  out  his  case." 

And  Wharton,  in  his  Law  of  Negligence,  section  184,  says:  "Suppose  that 
if  It  had  not  been  for  the  intervention  of  a  responsible  third  party,  the  de- 
fendant's ne({llgenoe  would  have  produced  no  damage  to  the  plaintiff,  is  the 
defendant  liable  to  the  plaintiff?  This  question  must  be  answered  in  the 
negative,  for  the  general  reason  that  casual  connection  between  negligenoe 
and  damage  is  broken  by  the  interposition  of  independent  human  action.  I 
am  negligent  on  a  particular  subject-matter  as  to  which  I  may  not  be  con- 
tractually bound.  Another  person,  moving  Independently,  comes  in,  and, 
either  negligently  or  maiioiousl^i  so  acts  as  to  make  my  negligenoe  IdJiuI* 
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ons  to  a  third  person.  If  so,  the  person  so  intervening  aots  as  a  nonoon- 
dootor,  and  insnlates  my  negli^enoe  so  that  I  can  not  be  sued  for  the 
mlsohief  which  the  person  so  intervening  directly  produces.  He  is  the  one 
who  is  liable  to  the  person  injured.  I  may  be  liable  to  him  for  my  negli- 
gence in  getting  him  into  difficulty,  but  I  am  not  liable  to  others  for  the 
negligence  which  he  alone  was  the  cause  of  making  operative." 

And  in  section  909:  "It  has  already  been  seen  that  the  negligence  of  a 
third  person  intervening  between  the  defendant's  neglijirence  and  the  dam- 
age breaks  the  casual  connection  between  the  two.  *  *  *  There  is  no 
road  that  has  no  imperfections,  and  if  a  traveler  is  forced  against  one  of 
these  through  the  negligence  of  a  third  party  it  is  from  the  latter,  and  not 
from  the  town,  that  redress  must  be  sought." 

In  Sohefler  v.  Washington  By.  Co.,  106  U.  S.,  S49,  this  state  of  ease  was 
presented,  by  reason  of  the  collision  of  two  railway  trains,  a  passenger  was 
injured,  and  in  consequence  became  insane,  and  some  eight  months  there- 
after committed  suicide.  It  was  held  in  a  suit  by  his  personal  representa- 
tives against  the  railway  company  that  his  own  act  was  the  proximate  cause 
of  bis  death,  and  they  were  not  entitled  to  recover  from  the  company.  The 
court,  in  that  case,  through  Judge  Miller,  said:  "In  order  to  warrant  a 
finding  that  negligence,  or  an  act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  it  roust  appear  that  the  Injury  was  the  nat- 
ural and  probable  consequence  of  the  negligence  or  wrongful  act,  and  it 
ought  to  have  been  foreseen  in  the  light  of  atteiidiog  oiroum stances." 

In  Whitaker's  Smith  on  Negligence,  page  1S7,  it  is  said  :  "If  the  negligence 
of  the  defendant  would  not  have  caused  the  injury  but  for  the  intervention 
of  the  negligence  of  a  third  person,  the  defendant  will  not  be  liable. " 

In  Cooley  on  Torts,  section  70,  the  author  says:  "If  the  original  wrong 
only  becomes  injurious  in  consequence  of  the  intervention  of  some  distinct 
wrongful  act  or  omission  of  another,  the  injury  shall  be  imputed  to  the  last 
wrong  as  the  proximate  cause  and  not  to  that' which  was  more  remote." 

"A  long  series  of  judicial  decisions  has  defined  proximate,  or  immediate 
and  direct,  damages  to  be  the  ordinary  and  natural  results  of  neglienoe  such 
as  are  usual,  and,  therefore,  might  have  been  expected;  and  this  Includes 
in  the  category  of  remote  damages  such  as  are  the  result  of  an  accidental  or 
unusual  combination  of  circumstances,  which  would  not  reasonably  be  an- 
ticipated and  over  which  the  negligent  party  has  no  control. "  (Thompson's 
Commentaries  on  the  Law  of  Negligence,  section  47. ) 

Applying  these  well-recognized  principles  of  law  to  the  facts  alleged  by 
the  defendant,  can  it  be  said  that  the  condition  of  Second  street  on  the 
north  side  at  the  point  where  the  injury  is  alleged  to  have  occurred  was  the 
proximate  cause  of  intestate's  loss  of  life.  It  is  not  alleged  that  on  the  south 
side  of  the  railway  track  that  the  road  was  in  anywise  obstructed,  or  that 
the  sidewalk  on  that  side  of  Second  street  was  not  in  suitable  condition  for 
the  use  of  the  public.  But  plaintiff  does  allege  that  the  collision  between 
his  intestate  and  thp  trolley  car  occurred  during  the  day  time,  and  that  the 
moterman  in  charge  of  the  car  could,  by  the  exercise  of  ordinary  care,  have 
discovered  her  peril  In  time  to  have  avoided  striking  her.  If  this  allegation 
is  true,  plaintiff  had  a  good  cause  of  action  against  the  trolley  car  company. 
If  it  U  not  true,  and  she  voluntarily  walked  upon  appellant's  track,  or  bo 
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close  thereto  as  to  be  Id  striking  distance  from  a  passing  oar»  without  belDg 
on  the  lookout  for  the  approach  of  a  oar,  she  was  guilty  of  such  contrlbntory 
negligence  as  would  preclude  her  from  recovery.  -  And  it  seems  to  us  that  in 
no  contingency  was  the  alleged  negligence  of  the  appellee  the  proximate 
cause  of  her  injury  and  death. 

In  view  of  the  conclusion  which  we  have  reached  upon  this  question  It  Is 
unnecessary  for  us  to  consider  the  question,  whether  a  municipal  corpora- 
tion can  be  made  liable  for  damages  for  mere  failure  on  the  part  of  the  oity 
authorities  to  grade  and  pave  a  surburban  street. 

For  reasons  indicated  the  judgment  is  affirmed. 


CAMPBELLSVILLE  TELEPHONE  CO.  v.  PATTERSON,  JUDGE, 

(Filed  October  28.  1909. ) 

Writ  of  prohibition— Construction   of  statutos-r-Ordinanoes— Prohibiting 
construction  of  telephone  lines— G.,  a  taxpayer  of  Campbellsville,  filed  bis 
petition  in  the  Taylor  Circuit  Court,  alleging  that  appellant  had  esteblished 
an  exchange  in  said  town  and  was  claiming  the  exclusive  right  to  maintain 
and  operate  a  telephone  along  the  streete  of  said  city  under  authority  of  an 
ordinance  passed  by  the  city  council,  which  ordinance  was  in  oonfllot  with 
section  164  of  the  Constitution  and  section  S6S6,  Kentucky  Statutes,  and  was, 
therefore,  void.    The  prayer  of  the  petition  was  that  the  company  be  pro- 
hibited from  digging  holes,  erecting  poles  and  stringing  wire  along  tbe 
streets,  and  that  said  ordinance  be  declared  void.    The  circuit  judge  made  a 
temporary  order  of  prohibition  during  tbe  pendency  of  the  motion  and  until 
the  order  of  court  in  ihe  action.    Appellant  filed  in  this  court  a  petition  for 
a  writ  of  prohibition  against  the  judge  to  prevent  the  enforcement  of  his 
order.    An  injunction  heretofore  granted  for  the  purpose  of  restraining  the 
commission   of  the  acts  complained    of  had    been  dissolved  by  a  Judge 
of  the  Court  of  Appeals,    and   no  seoond   injunction    could  be  granted. 
Under  section  110  of  the  Constitution   the  Court  of  Appeals  has  authority 
to  issue  a  writ  of  prohibition  restraining  a  circuit  judge  from  prooeeding  in 
a  matter  without  his  jurisdiction.    No  Inquiry  can  be  made  in  such  a  pro- 
ceeding as  to  the  regularity  of  the  action  of  the  circuit  judge  if  he  had  juris- 
diction to  act  at  all.    Under  section  3680,  Kentucky  Statutes,  a  circuit  judge 
has  authority  to  issue  a  writ  of  prohibition   to  test  the  validity  of  an  ocdi- 
nance  at  the  instance  of  one  against  whom  a  proceeding  under  an  ordinance 
is  pending  in  an  inferior  court.    Tbe  writ  of  prohibition   is  directed  to  a 
judicial  tribunal  and  not  to  a  legislative  body  such  as  the  oity  council.    Sec- 
tion 479  of  the  Civil  Code  of  Practice  defines  a  writ  of  prohibition.    At  tbe 
common  law  the  writ  only  lay  to  restrain  judicial  tribunals  from  unauthor- 
ized judicial  acts.    It  could  not  be  used  to  prevent  the  performance  of  min- 
isterial acts,  nor  could  it  be  used  to  restrain  executive  officers  or  private 
pHraons  or  corporations.    It  was  not  the  purpose  of  the  statute  to  change  the 
nature  of  the  writ.    The  defendant  in  this  action  was  a  corporation,  and  tbe 
circuit  judge  had  no  authority  to  issue  the  writ  of  prohibition.      The  writ 
of  prohibition  is  issued  by  this  court. 

Helm,  Bruce  &  Helm  for  plaintiff. 

Cbas.  Patteson  for  defendant. 

Appeal  from  Taylor  Cirouit  Court.  __..  ,,_^ 
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Opinion  of  the  ocurt  by  Judge  HobsoD. 

On  September  17,  1908«  T.  B.  Green  filed  in  the  Taylor  Circuit  Court  his 
petition  against  the  Campbellsville  Telephone  Co.  and  the  city  of  Camp- 
bellsYille,  in  whioh  he  alleged  that  he  was  a  resident  of  Campbellsville ;  the 
owner  of  real  and  personal  property  therein  and  a  taxpayer;  that  the  Camp- 
bellsville Telephone  Co.,  corporation  created  under  the  laws  of  this  State, 
having  its  principal  oflSoe  at  Campbellsville,  had  constructed  its  wires  and 
poles  and  was  operating  an  exchange  in  said  city,  claiming  the  exclusive 
franchise  to  operate  and  maintain  same  In  the  city  for  the  period  of  fifteen 
years  from  the  23d  day  of  April,  1900,  under  authority  of  ordinances  enacted 
by  the  city  council  of  Campbellsville;  that  these  ordinances  were  in  conflict 
with  section  164  of  the  Constitution  of  the  State  and  in  violation  of  section 
3696,  Kentucky  Statutes,  and  were  void.  He  prayed  an  order  prohibiting 
the  telephone  company  from  digging  holes,  erecting  poles  or  stringing  wires 
thereon  in  front  of  his  residence,  or  in  or  over  the  streets  or  alleys  of  the 
city,  and  that  the  ordinance  be  declared  null  and  void.  On  the  filing  of  the 
petition  the  circuit  Judge  made  a  temporary  order  of  prohibition  as  prayed 
in  the  petition  during  the  pendency  of  the  motion  and  until  the  order  of  the 
court  in  the  action. 

The  telephone  company  thereupon,  on  the  24th  of  September,  filed  in  this 
court  its  petition  against  the  airouit  judge,  setting  out  the  above  facts,  and 
praying  a  writ  of  prohibition  against  him  prohibiting  him  from  enforcing 
the  order  be  had  entered  and  commanding  him  to  treat  the  same  as  null  and 
void,  on  the  ground  that  he  was  proceeding  in  the  matter  without  jurisdic- 
tion. 

Under  section  110  of  the  Constitution  this  court  has  power  to  issue  such 
writs  as  may  be  necessary  to  give  it  a  general  control  of  inferior  jurisdic- 
tions. Under  this  provision  it  has  been  held  in  a  number  of  cases  that  this 
court  has  power  to  grant  a  writ  of  prohibition  where  a  circuit  judge  is  pro- 
ceeding without  jurisdiction.  (L.  &  N.  R.  R.  Co.  v.  Miller,  23  Ky.  Law 
Rep.,  1714,  and  cases  cited. )  Of  course  no  inquiry  can  be  made  in  such  a  pro- 
ceeding as  to  the  regularity  of  the  action  of  the  circuit  judge  if  he  had 
jurisdiction.  However  erroneous  it  may  have  been,  his  action  can  only  be 
reviewed  by  appeal,  If  be  had  jurisdiction  to  act  at  all.  No  question,  there- 
fore, arises  as  to  the  sufiSciency  of  the  petition  that  was  presented  to  him. 
The  only  question  is,  did  he  have  power  to  grant  a  writ  of  prohibition  in  the 
premises?  The  order  can  not  be  treated  as  an  injunction  for  the  reason  that 
it  appears  from  the  record  that  an  injunction  had  been  granted,  which  was 
dissolved  by  a  judge  of  this  court,  and  under  the  Code  an  injunction  can 
not  be  obtained  where  one  injunction  has  already  been  dissolved.  The  order 
must,  therefore,  be  treated  as  an  order  of  prohibition,  and  was  unwarranted 
if  the  circuit  judge  was  without  authority  to  grant  a  writ  of  prohibition  in 
such  a  case.  Section  3639,  Kentucky  Statutes,  is  relied  on  as  conferring 
such  jurisdiction.  "The  validity  or  constitutionality  of  any  city  ordinance, 
by  law  or  rules  of  the  fifth  class  cities  shall  be  tried  by  a  writ  of  prohibi- 
tion from  the  juidm  of  the  circuit  court  in  which  said  city  is  located,  with 
right  of  appeal  by  either  party  to  the  Court  of  Appeals." 

In  Patton  v.  Stephens,  77  Ky.,  324,  a  similar  provision  of  the  charter  of 
the  oity  of  CoTlngtOD  was  before  this  court.    That  provision  was  in  these 
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livords:  "The  validity  of  she  ordlnanoes  shall  be  tried  by  writ  of  prohibition 
from  the  cirouit  court,  which  may  be  granted  by  any  circuit  jud|;e  out  of 
term,  or  by  the  court  having  jurisdiction  over  said  city;  and  each  party 
shall  have  the  right  to  appeal  or  prosecute  a  writ  of  error  to  the  Court  of 
Appeals. ' '    (Acts  1846-50,  page  261. ) 

Similar  provisions  were  made  in  the  charters  of  many  other  cities  and 
towns,  and  when,  upon  the  adoption  of  the  new  Constitution,  general  laws 
were  passed  for  the  government  of  these  municipalities  the  same  provision 
was  made  for  testing  the  validity  of  the  ordinances.  The  provision  of  the 
Kentucky  Statutes  is  in  substance  the  same  as  that  of  the  charter  of  the  city 
of  Covington,  above  quoted.  Construing  this  provision,  the  oourt  said: 
"The  remedy  here  provided  can  only  be  invoked  by  one  against  whom  a 
proceeding  under  an  ordinance  is  pending  in  an  inferior  oourt.  The  writ  of 
prohibition  is  directed  to  a  judicial  tribunal,  and  not  to  a  legislative  body 
such  as  the  city  council." 

"This  construction  of  the  statute  has  been  Acquiesced  in  by  the  legislature 
and  can  not  be  departed  from  after  so  many  years,  for  it  must  be  presumed 
that  when  the  legislature  brought  over  into  the  general  laws  for  the  govern- 
ment of  the  cities  the  provision  which  had  thus  been  construed,  it  did  bo  in 
view  of  the  interpretation  whiph  the  language  had  received  and  the  settled 
practice  under  those  statutes. 

This  construction  harmonizes  the  statute  with  the  Code  of  Practice  and  the 
well-settled  common  law  rule.  By  section  479  of  the  Civil  Code  ''the  writ 
of  prohibition  is  an  order  of  the  circuit  court  to  an  inferior  oourt  of  limited 
jurisdiction  prohibiting  it  from  proceeding  in  a  matter  out  of  its  jurlsdio- 
tion. "  At  common  law  the  writ  only  lay  to  restrain  judicial  tribunals  from 
unauthorized  judicial  acts.  It  could  not  be  used  to  prevent  the  performance 
of  ministerial  acts,  nor  could  It  be  used  to  restrain  executive  ofScers  or  pri- 
vate persons,  or  corporations.  (16  Ency.  of  Pleading  and  Practice,  1109, 1108.) 
The  reason  for  the  distinction  is  that  the  writ  of  injunction  affords  an  ade- 
quate remedy  in  actions  against  private  persons  or  corporations  or  minis- 
terial oflScers.  The  purpose  of  the  statute  seems  to  have  been  not  to  change 
the  character  of  a  writ  of  prohibition  which  was  so  well  settled;  but  to 
authorize  the  issuance  of  the  writ  where  persons  were  proceeded  against 
under  ordinances  which  were  claimed  to  be  invalid,  thus  securing  them  an 
adequate  remedy;  for  there  might  be  no  appeal,  and  the  cost  of  defending  a 
multitude  of  suits  made  it  necessary  to  have  some  more  summary  way  of 
testing  the  validity  of  the  ordinance  at  the  outset. 

In  this  case  the  defendants  who  were  proceeded  against  by  the  writ  of  pro- 
hibition were  the  telephone  company,  a  private  corporation,  and  the  city  of 
Canipbellsville.  No  remedy  was  sought  against  any  judicial  officer,  and 
under  the  rule  of  construction  announced  in  the  case  referred  to  the  oircult 
judge  was  not  authorized  by  the  statute  to  issue  the  writ  of  prohibition  in 
the  contest. 

The  motion  is,  therefore,  sustained  and  the  writ  of  prohibition  from  this 
oourt  may  issue  as  prayed  in  the  petition. 
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NORTHINGTON,  BY,  &o.  v.  SUBLETTE.  &o. 
(Filed  Ootober  23.  1902. ) 

1.  Sohools— Mandamns  to  oompel  issue  of  oertifloate  to  teaoher— Appellant 
by  ber  next  friend  brought  this  action  for  a  mandamus,  compelling  appel- 
lees, as  the  oounty  board  of  examiners,  to  issue  to  her  a  first-class  certificate 
as  teacher.  She  alleges  that  the  board  of  examiners  found  and  determined 
that  her  general  average  exceeded  eighty-five  per  cent. ,  and  under  the  stat- 
ute she  was  entitled  to  a  first-class  certificate,  but  that  appellees  refused  to 
issue  such  certificate  to  her.  Appellees,  M.  and  D.,  two  of  the  board,  filed 
an  answer,  admitting  the  statements  of  the  petition  as  true.  Appellee  S.,  the 
county  superintendent,  filed  an  answer,  giving  as  her  reason  for  refusal  to  sign 
said  oertifloate  that  appellant  received  aid  in^he  examination.  Held— That  a  ' 
writ  of  mandamus  will  issue  to  compel  the  board  to  fix  the  grade  that  the 
teacher  has  made,  but  if  the  board  makes  a  mistake  in  fixing  the  grade  a 
mandamus  will  not  lie  to  correct  that  mistake.  In  this  case  a  majority  of 
the  board,  under  authority  of  section  448,  Kentucky  Statutes,  fixed  the  gen- 
eral average  at  over  eighty-five  per  cent. ,  and  the  remaining  act  of  issuing 
the  certificate  is  a  ministerial  act,  the  performance  of  which  can  be  com' 
pelled  by  mandamus.  Appellees  are  directed  to  sign  a  flist-class  certificate 
to  appellant. 

8.  Costs—No  costs  are  adjudged  against  M.  and  D.  after  filing  their  an- 
swer. 

G.  W.  Reeves  for  appellants. 

Bngg  &  Wiokliffe  and  Shelbourn  &  Kane  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  was  an  application  by  appellant,  Jessie  North Ington,  by  her  next 
friend,  for  a  mandamus  against  appellees,  as  the  county  board  of  examiners 
of  teachers  of  the  common  schools  of  Ballard  county,  requiring  them  to  issue 
to  her  a  first-class  certificate.  She  alleged  that  upon  her  examination  it  was 
found  and  determined  by  the  board  that  her  general  average  grade  exceeded 
eighty-five  per  cent. ,  and  her  lowest  grade  was  above  sixty-five  per  cent., 
and  the  board  decided  that  she  was  entitled  to  a  first-class  certificate,  but 
the  superintendent,  from  some  unknown  cause,  refused  to  permit  the  certifi- 
cate to  be  issued  to  her.  Appellees,  John  M.  Moore  and  Belle  Dunn,  two 
members  of  the  board,  filed  answer,  in  which  they  in  substance  alleged  that 
the  statements  of  the  petition  were  true.  The  third  member  of  the  board, 
appellee,  A.  Dee  Sublette,  filed  answer,  controverting  the  allegations  of  the 
petition.  She  afterwards  filed  an  amended  answer,-  in  which  she  alleged 
that  the  plaintiff  received  aid  in  her  examination.  This  was  denied  by  a 
reply,  and  on  final  hearing  the  court  dismissed  the  petition. 

There  is  little  conflict  in  the  evidence,  so  little  that  the  real  facts  in  the  case 
may  be  simply  stated.  There  is  no  dispute  that  appellant  was  graded  satis- 
factorily on  everything  except  spelling,  and  that  she  in  fact  made  an  aver- 
age of  eighty-five  per  cent.  The  only  question  is  whether  she  made  an 
Average  of  sixty  five  per  cent,  on  spelling.  Appellees,  Moore  and  Dunn,  de- 
cided that  her  grade  on  spelling  was  seventy.  Appellee  Sublette  held  it  to  be 
sixty,  and  refused  to  sign  a  first-class  certificate.  Appellees,  Moore  and 
Dann,  finally  signed   the  Beoond'Class  oertifioate,   not  because  they  had 
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f<ive  a  seoond -class  certificate  than  none,  and  there  was  an  nndentandlnpr 
that  the  matter  of  the  grade  on  spelling  was  thereafter  to  be  settled.  A 
referee  to  whom  the  matter  was  referred  to  by  them  decided  the  grade  was 
sixty-five,  bnt  appellee  Sublette  still  refused  to  sign  the  certificate. 

It  is  true  mandamus  does  not  lie  to  control  a  discretion.  It  only  lies  to 
compel  ministerial  action.  It  lies  against  the  board  of  examiners  to  com- 
pel them  to  decide  what  grade  a  teacher  has  made,  but  it  does  not  lie  to 
compel  them  to  give  the  teacher  a  certain  grade.  In  other  words,  if  they 
make  a  mistake  in  grading  the  i»acher  that  mistake  can  not  be  corrected 
by  mandamus;  for  in  grading  the  teachers  they  must  ezercise  their  own 
judgment,  and  this  can  not  be  controlled  by  the  courts.  But  when  they 
have  graded  the  teacher  they  have  no  further  discretion.  The  statute  pre- 
scribes the  grade  of  certificate  to  be  issued  :  "  \  county  oertifloate  of  the  first- 
class  shall  require  an  average  grade  of  eighty-five  percentum  upon  all  the 
subjects  of  the  common  school  course  and  upon  the  science  and  art  of  teach- 
ing ;  and  the  lowest  grade  in  any  subject  shall  not  be  less  than  sixty-five 
percentum."    (Kentucky  Statutes,  section  460S.) 

It,  therefore,  follows  that  if  a  teacher  makes  the  required  grade  he  is  en- 
titled to  a  firat-clasB  certificate,  and  the  board,  without  special  cause,  not 
alleged  here,  has  no  right  to  withhold  it  from  him.  By  section  448,  Ken- 
tucky Statute,  it  is  provided :  "Words  purporting  to  give  authority  to  three 
or  more  public  officers  or  other  persons  shall  be  construed  as  giving  such 
authority  to  a  majority  of  such  officers  or  other  persons.'* 

The  majority  of  the  board  of  examiners  were,  therefore,  to  determine  the 
grade  of  Any  person  examined  by  them,  and  the  decision  of  the  majority 
was  as  binding  as  if  it  had  been  made  by  the  whole  board.  When  this  de- 
cision was  rendered,  appellant  became  entitled  to  her  certificate,  and  it  was 
the  duty  of  the  superintendent  to  sign  it  and  deliver  it  to  her.  In  this  she 
had  no  discretion.  It  was  simply  a  ministerial  duty.  As  to  the  matter  of 
receiving  aid,  it  is  sufficient  to  say  that  this  is  a  matter  committed  to  the 
board  of  examiners.  (Kentucky  Statutes,  section  4436.)  The  board  has  not 
seen  fit  to  act.    Besides,  as  the  record  is  presented,  we  see  nothing  in  this. 

Judgment  reversed  and  cause  remanded,  with  directions  to  award  the 
mandamus  as  prayed.  No  cost  will  be  adjudged  against  the  appellees, 
Moore  and  Dunn,  in  this  court,  nor  in  the  lower  court,  after  the  filing  of 
their  answer. 


FRICK  CO.  V.  MORGAN  &  CO.,  &c. 

(Filed  October  23.  1902~Not  to  be  reported.) 

Contracts— Breach  of  warranty  in  sale  of  threshing  machine— In  an  action 
to  foreclose  a  lien  on  a  threshing  machine  for  deferred  payments  of  purchase 
money  by  appellant,  appellees  pleaded  a  counterclaim  for  damages  for  a 
breach  of  warranty  in  the  quality  of  the  machine.  The  contract  of  war- 
ranty contained  the  stipulation  that  if  the  machine  failed  to  thresh  grain  as 
well  as  other  machines  the  purchaser  should,  within  ten  days  after  starting 
same,  notify  the  agent  who  sold  it,  also  appellant,  of  any  defects  in  the  ma- 
chine. The  machine  threshed  a  large  quantity  of  grain  for  two  seasons 
before  this  action  was  brought.    Held— That  no  counterclaim  for  damages 
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should  be  allowed  aa  tbe  law  is  well  settled  that  where  the  purchaser  of  the 
machine  agreed  that  If  H  proved  defective  he  would  give  ootice  thereof  to 
the  vendor;  that  he  Is  not  entitled  either  to  return  the  machine  because  of 
a  defeot  of  which  he  did  not  give  notice,  or  resist  the  payment  of  the  pur- 
ohase  price  because  of  such  defeot. 

G.  G.  Gilbert  for  appellant. 

Willis  &  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Bumam. 

In  July,  1897,  the  appellant,  the  Frick  Co.,  of  Waynesboro,  Pa.,  sold  and 
delivered  to  the  defendants,  E.  Morgan  &  Co.,  of  Shelby  county,  Kentucky, 
a  ''threshing  outfit,"  consisting  of  a  "traction  engine,"  and  an  "automatic 
staker  and  separator,"  with  all  the  belts,  fixtures  and  appurtenances  belong- 
ing thereto,  at  the  price  of  ll,SdO,  $840  of  which  was  paid  in  cash  and  two 
notes  for  $440  each,  due  and  payable  on  the  1st  days  of  October,  1898  and  1899, 
were  executed.  To  secure  the  payment  of  the  deferred  notes  the  vendees, 
on  the  d7th  of  July,  1897,  executed  a  mortgage  to  the  vendors  on  the  ma- 
chinery. The  contract  of  sale  between  the  parties  and  conditions  thereof 
are  set  out  at  great  length  in  the  order  for  the  machinery  signed  by  Morgan 
&  Co.,  and  forwarded  to  the  Frick  Co.  on  the  8d  day  of  June,  1897.  The 
warrantee  is  as  follows:  "Said  machinery  is  warranted  to  be  manufactured 
of  good  material  and  workmanship,  and  that  it  will  by  proper  management 
perform  as  well  as  any  other  of  the  same  size  and  rated  capacity  made  for 
said  purpose.  But  the  undersigned  (purchaser)  hereby  agree  that  if  it  does 
not  satisfy  said  warranty  they  will,  within  ten  days  from  first  starting  it  in 
operation,  give  written  notice  to  the  agent  from  whom  purchased,  and  also 
by  registered  letter  to  the  Frick  Co.  at  Waynesboro,  Pa. ,  stating  what  part  or 
parts  and  wherein  it  fails.  If  defect  is  such  as  Frick  thinks  can  be  rem- 
edied by  purchaser,  Frick  Co.  may  first  advise  by  letter,  and  if  purchasers 
can  not  remedy  it,  they  will  again  notify  Frick  Co.  at  Waynesboro,  Pa., 
immediately  by  telegram  or  registered  letter,  and  allow  reasonable  time  to 
send  some  one  to  remedy  it,  the  purchaser  agreeing  throughout  to  render 
friendly  assistance. " 

'  Morgan  &  Co.  failed  to  pay  all  of  tbe  deferred  notes.  Thereupon  Frick  Co. 
instituted  thisssuit,  in  which  they  sought  to  collect  the  notes  and  to  enforce 
the  mortgage  lien  made  to  secure  them.  The  defendants,  by  way  of  defense, 
admitted  the  execution  and  delivery  of  the  notes  sued  on,  and  plead  a  breach 
of  BO  much  of  the  warranty  as  guarantees  that  the  machinery  will,  by 
proper  management,  perform  as  well  as  any  other  of  the  same  size  and  rated 
capacity  made  for  the  same  purpose,  and  allege  that  the  separator  did  not 
do  satisfactory  work,  or  as  good  as  other  similar  machinery,  in  that  it  would 
not  thresh  orchard  grass  seed  at  all,  nor  other  grain  as  well  as  some  other 
machines;  and  claimed  that  they  had  been  greatly  damaged  thereby,  and 
sought  by  way  of  counterclaim  a  cancellation  of  the  notes  sued  on  and  $600 
in  damages.  A  reply  was  filed,  controverting  the  aflSrmative  averments  of 
theanswer.  <*^'' ' 

It  appears  from  the  testimony  that  appelleeq  took  possession  of  the  ma- 
ohinery  and  used  it  ten  days  before  ezeouting  the  notes  sued  on  and  mort- 


838  FEioE  00.. y.  mobgan  &  oo.,  fto. 

linage  made  to  seoure  tbeir  payment;  that  duriDj;  the  season  of  18Q7  they 
threshed  more  than  10,000  bushels  of  ffrain,  and  that  they  continued  to  use 
it  during  1898,  and  threshed  during  that  season  more  than  18.000  bushels  of 
grain.  There  is  no  allegation  or  proof  that  they  ever  complied  with  the  con- 
ditions of  their  contract  of  purchase,  that  if  the  machine  did  not  satisfy  the 
warranty  "that  they  would,  within  ten  days  from  first  starting  it  in  opera- 
tion, give  written  notice  to  the  agent,  Russell,  from  whom  they  purchased 
it,  and  also  by  registered  letter  totheFrick  Co.,  at  Waynesboro,  Pa.,  stating 
what  part  or  parts  and  wherein  it  failed."  Whilst  there  was  some  verbal 
complaint  to  Russell  at  the  time  the  machine  was  put  in  operation  that  It 
would  not  thresh  orchard  grass,  it  is  not  claimed  that  they  ever  notified  him 
that  they  would  not  keep  and  pay  for  it  until  in  the  fall  of  1898,  after  they 
had  finished  threshing  for  the  second  season.  Even  in  their  answer  they 
make  no  complaint  of  any  part  of  the  machinery  except  the  separator,  and 
the  notes  sued  on  the  mortgage  made  to  secure  them  were  executed  after 
they  had  had  a  full  opportunity  to  test  the  machinery,  as  they  had  threshed  a 
good  deal  of  wheat  prior  thereto.  And  as  late  as  October  26, 1897,  George  Mor- 
gan, in  a  letter  to  John  W.Russell,  in  speaking  of  the  outfit.  Says:  "The  ma- 
chine ran  just  as  well  on  the  last  crop  as  it  did  on  the  first  one.  One  of  the 
last  crops  was  threshed  at  the  rate  of  150  bushels  an  hour.  The  fellow  oame 
over  that  has  a  Rumley;  he  said  that  the  separator  was  very  good,  but  that 
the  engines  were  out  of  sight.  I  got  through  last  week  and*  pulled  the  en- 
gine into  the  shed." 

And  on  the  25th  of  April,  1898,  this  appellee  again  wrote  to  the  agent, 
Russell,  as  follows:  "I  have  my  first  man  to  hear  complain  of  leaving  any 
grain  in  the  stack.  The  chickens  on  our  stacks  starved  to  death,  while  on 
others  they  fatten.  If  you  want  me  to  write  a  letter  in  regard  to  the  outfit, 
let  me  know  and  I  will  do  so." 

The  letter  referred  to  is  evidently  a  letter  of  recommendation  of  the 
thresher  which  Russell  had  solicited  from  Morgan,  and  which  Mr.  Morgan 
had  neglected  to  forward.  The  warranty  in  this  case  is  materially  different 
from  that  recited  in  the  case  of  the  Keystone  Mfg.  Co.  v.  Yager,  81  Ky.  Law 
Bep.,  1642.  In  that  case  the  contract  required  that  the  vendee  should  give 
notice,  either  to  the  company  or  to  the  agent  of  any  defect  in  the  machine,  in 
two  days;  in  this  it  requires  the  notice  to  be  given  both  to  the  agent  and  to 
the  company.  And  the  law  is  well  settled  that  where  the  purchaser  of  the 
machine  agreed  that  if  it  proved  defective  he  would  give  notice  thereof  to 
the  vendor,  that  he  was  not  entitled  either  to  return  the  machine  because  of 
a  defect  of  which  he  did  not  give  notice  nor  resist  the  payment  of  the  pur- 
chase price  because  of  such  defect.  (Osborne  v.  Taylor,  —  Ky.  Law  Rep., 
349;  American  and  English  Encyl.  of  Law,  volume  28,  page  112;  Benjamin 
on  Sales,  section  703. ) 

It  is  clear  from  the  testimony  that  appellants  never  waived  the  oondltions 
of  their  contract  as  to  the  notice,  and  as  appellees  failed  to  comply  therewith, 
they  can  not  be  permittud,  after  using  the  separator  for  more  than  two  years, 
to  defend  an  action  for  the  purchase  money  on  the  ground  that  it  failed  to 
work  satisfactorily.  We  are  of  opinion  that  the  trial  court  erred  In  allow- 
ing appellee  a  credit  of  $200  upon  the  judgment  appealed  from,  and  the  judg- 
ment is  reversed  and  cause  remanded,  with  instruotloos  to  enter  a  judgment 
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fbr  the  full  amouDt  of  the  unpaid  notes  sued  on  and  for  other  proceedings 
oonslstent  bere'with. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  SHEPHERD. 

(Filed  October  88,  1903— Not  to  be  reported.) 

Punitive  damaKes— Verdict  not  excessive— In  this  action  for  damages  for 
personal  injuries  to  appellee  while  a  passenger  on  appellant's  train  the  jury 
returned  a  verdict  for  $400.  The  jury  were  properly  instructed  to  find  puni- 
tive as  well  as  compensatory  damages.  On  this  appeal  appellant  iuFists 
that  the  verdict  is  excessive.  Held— That  the  proof  shows  that  appellee 
suffered  considerable  bruises  and  considerable  nervous  shock.  There  is  no 
accurate  measure  for  determining  precisely  the  amount  of  damages  to  be 
awarded  In  such  cases,  and  great  latitude  must  be  allowed  to  juries.  The 
verdict  is  not  excessive. 

Fairleigb,  Straus  &  Eagles  for  appellant. 

Chas.  Carroll  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  a  suit  by  appellee  to  recover  for  alleged  injuries  received  by  her  in 
a  wreck  at  Gap-in-Knob,  Bullitt  county,  December  28,  1899.  For  the  facts 
in  regard  to  this  collision  see  L.  &  N.  R.  R.  Co.  v.  Simpson,  23  Ky.  Law 
Rep.,  1046;  L.  &  N.  R.  R.  Co.  v.  Carrothers,  28  Ky.  Law  Rep..  1673;  L. 
&  N.  B.  R.  Co.  V.  Richmond,  23  Ey.  Law  Rep.,  2894.  In  those  oases  it 
was  held  that  the  proof  warranted  the  submission  to  the  jury  of  the  ques- 
tion of  punitive  damages.  The  jury,  under  instructions  which  are  not  com- 
plained of,  found  a  verdict  for  $400.  It  is  insisted  that  the  verdict  is  palpably 
excessive;  and  while  it  is  clear  from  the  evidence  that  appellee's  injuries 
were  not  serious,  still  the  jury,  especially  ^here  punitive  damages  may  be 
awarded,  have  a  large  discretion  in  cases  of  this  character,  and  under  all 
the  evidence  we  do  not  think  that  we  ought  to  disturb  the  verdict. 

Appellee,  who  was  a  young  lady,  was  standing  on  the  platform  of  one  of 
the  ooaohes,  near  the  rear  of  the  train,  with  the  intention  of  getting  off  at 
that  station.  A  gentleman  who  had  gotten  off  the  train,  saw  the  freight 
dashing  around  the  curve  behind  it,  and  called  to  the  young  lady  to  jump 
off.  She  did  not  understand  him ;  he  then  jumped  upon  the  step  of  the  car, 
caught  her  and  pulled  her  off,  jumping  to  the  ground  immediately  himself. 
Juart  as  he  got  to  the  ground  the  freii^ht  dashed  into  the  passenger,  jamming 
the  two  coaches  where  appellee  stood  and  badly  wrecking  the  train.  In  being 
pulled  from  the  train  appellee  was  bruised  on  the  hip.  a  place  as  large  as 
one's  hand  turning  blue;  it  was  raining  a  little;  she  lost  her  hat,  her  feet 
were  wet,  also  to  some  extent  her  clothes.  From  this  she  took  cold  and 
suffered  also  for  two  or  three  weeks  from  the  injury  on  the  hip.  The  next 
morning  she  rode  in  a  surrey  to  the  wreck,  but  returned  home  and  went  to 
bed.  That  afternoon  she  got  up  to  see  a  gentleman  who  called.  The  next 
day  she  remained  in  bed,  but  that  evening  got  up  and  went  to  a  ball,  and 
daooed  there,  although  it  made  her  hip  hurt  her.  After  this  she  was  in  bed 
more  or  less  for  some  days.    Young  ladles  will  sometimes  go  to  balls  and 
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the  like  despite  the  demands  of  thelF  health  or  the  actual  pain  they  may 
suffer.  The  slDoeriiy  of  the  testimony  as  to  the  extent  of  appellee's  in jiiriea 
was  for  the  jury  who  saw  and  heard  the  witnesses.  As  she  had  suffered  an 
actual  physical  injury,  she  was  entitled  to  reooTer  not  only  for  physioal  pain, 
but  for  the  mental  suffering  she  endured.  In  such  a  catastrophe  as  this 
was  there  must  have  been  no  kittle  nervous  shock  for  appellee.  There  is  do 
accurate  measure  for  determining  precisely  the  amount  of  damages  to  be 
awarded  in  such  cases,  and  necessarily  a  greater  latitude  must  be  allowed  for 
the  common  judgment  of  a  jury  of  twelve  unbiased  men  from  the  different 
walks  of  life,  putting  together  their  mutual  experience  of  practical  thingfl, 
than  in  those  cases  where  the  amount  of  damages  may  be  definitely  com- 
puted. 
Judgment  affirmed. 


JONES.  Ac.  V,  WOOD. 
(Filed  October  24,  1900— Not  to  be  reported.) 

1.  Fraud-'Setting  aside  conveyances— Appellants,  as  heirs  at  law  of  M., 
deceased,  seek  to  set  aside  a  deed  of  conveyance  made  to  appellee  on  the 
ground  that  she  was  overreached  and  defrauded  in  selling  a  tract  of  land 
without  adequate  consideration.  Held— That  sufficient  grounds  are  nos 
shown  in  evidence  to  authorise  the  cancellation  of  the  deed.  The  court  is 
satisfied  t)^t  while  M.  was  not  an  educated  business-like  woman,  she  bad 
mind  enough  to  manage  her  own  property,  and  no  undue  advantage  was 
taken  of  her  by  appellee  and  the  consideration  paid  was  reasondbly  adequate. 

2.  Practice— Transfer  to  common  law— The  lower  court  properly  refused  to 
transfer  the  case  to  common  law  for  a  trial  of  the  Issue  by  a  jury  as  appel- 
lant was  not  entitled  as  a  matter  of  right  to  a  jury  trial  in  a  oase  of  this 
kind. 

W.  B.  Beeves  and  John  W.  Bod  man  for  appellants. 

S.  Y.  Trimble  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  action  by  appellants,  children  and  heirs  of  Sarah  Mack,  sought  to 
have  cancelled  and  set  aside  as  void  a  deed  executed  by  Sarah  Mack  in  No- 
vember, 1891,  and  to  recover  possession  of  the  land.  The  grounds  upon 
which  it  was  sought  to  cancel  the  deed  were  that  Sarah  Mack  was  over- 
reached and  defrauded,  and  was  induced  by  undue  influence,  and  without 
consideration,  to  execute  and  acknowledge  the  deed.  It  is  alleged  that  Sarah 
Mack,  while  not  an  i^iot  or  lunatic,  was  a  woman  of  very  feeble^alnd,  and 
had  not  mental  capacity  to  transact  business;  that  appellee  knowing  this, 
took  advantage  of  her  and  induced  her  to  convey  the  land  to  him  without 
consideration,  or  at  most  only  a  nominal  consideration.  By  an  amended 
petition  it  was  pleaded  that  the  deed  to  appellee  was  champertous  and  void 
because  of  the  fact  that  at  its  date  one  of  the  appellants  was  in  the  posses- 
sion of  the  tract  of  land  under  contract  with  Sarah  Mack. 

This  action  was  filed  in  1898,  after  the  death  of  Sarah  Mack.  Appellee. 
by  answer,  denied  every  allegation  of  the  petition  except  the  fact  of  the  exe- 
cution of  the  deed  and  the  relation  appellants  bore  to  Sarah  Maok.    The 
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allegatioDfl  of  the  petition  a^e  taken  np  by  the  answer  seriatim  and  denied. 
There  is,  however,  no  plea  of  limitation.  After  proof  had  been  taken  by 
deposition  the  appellants  moved  to  transfer  the  oanse  to  the  common  law 
docket  for  trial  by  jury  of  the  issues  presented.  This  the  court  refused,  but 
upon  submission  heard  and  tried  the  case  without  a  jury,  and  dismissed  ap- 
pellant's petition.  From  that  judgment  this  appeal  is  prosecuted.  The 
principal  error  assigned  by  counsel  in  brief  is  in  refusing  to  transfer  the 
case  io  the  common  law  docket  and  award  a  jury  trial. 
-  In  the  recent  case  of  Reese,  Adm'r  v.  Youtsey,  ante,  608,  decided  this  term, 
we  had  occasion  to  examine  this  precise  question,  and  we  there  concluded  that 
a  party  was  not  entitled  as  of  right  to  a  jury  trial  in  a  case  of  this  character. 
That  opinion,  as  well  as  the  case  of  Ford  v.  Ellis,  21  Ky.  Law  Bep.,  1837,  is 
decisive  of  this  case  on  that  question.  The  Ford  v.  Ellis  case  reviews  the 
previous  cases  decided  by  this  court,  and  to  ir<8  reasoning  and  ruling  we  ad- 
here. The  facts  of  this  transaction  as  they  appear  from  this  record  are  that 
this  deed  was  regularly  and  duly  signed  in  the  presence  of  two  witnesses  in 
November,  1891 ;  was  acknowledged  before  the  proper  o£9cer  and  was  recorded 
Id  December,  1891.  The  grantor,  Sarah  Mack,  lived  some  seven  years  there- 
after, and  no  question  was  ever  made  till  after  her  death.  These  appellailts, 
her  children,  seek  to  have  this  deed  set  aside  by  this  action.  It  may  be  said 
that  the  proof  Shows  that  Sarah  Mack  was  not  an  educated,  businesswoman, 
bat  it  does  Aow  that  sbe  was  not  feeble  minded,  an  idiot  or  a  lunatic.  She 
was  the  ordinary  uneducated  woman,  with  no  aptitude  for  business.  On 
the  other  hand,  it  is  not  shown  that  appellee  Wood  was  extraordinary  in 
any  degree.  He  was  the  average  uneducated  man.  He  dealt  with  this 
woman,  Sarah  Mack,  and  perhaps  got  the  better  of  the  bargain;  he  paid 
$700,  as  the  proof  warranted  the  court  to  believe,  and  this  sum,  according  to 
the  testimony,  was  about  the  average  estimate  of  value  of  the  land ;  but 
there  is  no  such  proof  of  fraud  or  covin  entering  into  this  contract  as  to  au- 
thorize the  chancellor  to  declare  it  void.  There  is  no  proof  of  undue  influ- 
ence, or  of  mental  incapacity  in  Sarah  Mack  to  authorize  a  cancellation  of 
this  deed  executed  as  it  was. 

It  is  suggestive  that  during  the  lifetime  of  their  mother  these  appellants 
never  sought  to  have  this  deed  declared  void.  If  because  of  her  mental  in- 
capacity to  execute  the  deed  it  should  be  declared  void,  this  could  have  been 
done  before  her  death.  Upon  application  to  the  proper  tribunal  a  committee 
would  have  been  appointed  to  prosecute  the  suit  for  her,  or  the  circuit  court 
would  have  permitted  appellants  as  committee  to  prosecute  the  action  to 
cancel  the  deed,  if  it  had  appeared  that  Sarah  Mack  was  incapable  of  trans- 
acting business.  From  the  proof  In  this  case  we  think  the  court  would 
have  declined  to  appoint  a  committee  to  take  charge  of  the  property  of  Sarah 
Mack  because  of  her  condition  of  mind.  If  Sarah  Mack  had  mind  enough 
to  manage  her  own  property,  the  court  ought  not  to  declare  her  solemnly  exe- 
cuted contracts  void. 

In  our  opinion  there  is  no  error  in  the  judgment  nrn^  the  same  is  affirmed. 
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PATTERSON  t.  DAVIS. 

(Filed  October  28,  1602. ) 

Conteflted  eleotions— Failure  to  execute  bond  on  appeal—Appeals— A  fail- 
ure to  comply  wltb  section  9,  act  of  1900,  by  executing  before  the  circuit 
court  clerk  within  thirty  days  after  final  judf^inent  a  bond,  is  sufflcleDt 
ground  for  dismissal  of  the  appeal.  The  execution  of  such  bond  within  tb« 
time  is  a  condition  precedent  to  the  right  of  appeal.  The  execution  of  a 
supersedeas  bond  in  the  Court  of  Appeals  is  not  a  compliance  with  the 
statute. 

N.  B.  Hays  and  N.  J.  Weller  for  appellant. 

Cook  &  Jones  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  appeal  in  a  contested  election  case  orer  the  office  of  county'  at- 
torney of  Bell  county.  Appellee  made  a  motion  to  dismiss  the  appeal,  be- 
cause of  a  failure  of  appellant  to  execute,  within  thirty  days  after  the  judif- 
ment,  a  bond  to  the  circuit  clerk  as  required  by  the  following  proTision  of 
section  79  of  the  election  act  of  1900,  viz. :  "Either  party  may  appeal  from 
the  judgment  of  the  circuit  court  to  the  Court  of  Appeals,  by  glTing  bood 
to  the  clerk  of  the  circuit  court,  with  good  surety,  conditioned  for  the  pay- 
Tuent  of  all  costs  and  damages  the  other  party  may  sustain  by  reason  of  the 
appeal,  and  by  11  ling  the  record  in  the  clerk's  office  of  the  Court  of  Appeals 
within  thirty  days  after  final  judgment  in  the  circuit  court." 

The  bond  was  not  executed  within  the  thirty  days  to  the  circuit  clerk.  In 
our  opinion  the  requirement  of  this  bond  within  the  time  is  made  a  condi- 
tion precedent  to  a  right  of  appeal,  and  unless  complied  with  an  appellant 
bas  no  standing  In  this  court.  The  execution  of  a  supersedeas  bond  in  this 
court  is  not  a  compliance  with  the  st-atute. 

For  failure  to  execute  the  bond,  as  required,  this  appeal  is  dismissed. 


JOHNSON  V.  COMMONWEALTH. 
(Filed  October  28,  1902- Not  to  be  reported.) 

1.  Criminal  law— Evidence— The  testimony  of  a  witness  who  testified  on  a 
former  trial,  'and  who  has  since  died,  may  be  proven  by  witnesses  who  re- 
member the  substiinoe  of  such  testimony,  but  such  evidence  is  not  admissible 
in  this  case,  as  the  record  does  not  clearly  show  that  the  witness  is  dead. 
Evidence  of  litigation  between  administrator  of  deceased  and  appellant 
about  cattle  was  incompetent  and  prejudicial  to  appellant. 

a.  Improper  arguncent  of  attorney— Although  the  argument  of  the  attorney 
for  the  Commonwealth  to  the  jury,  to  the  effect  that  the  attorney  for  the 
defense  was  an  able  lawyer  and  employed  to  defend  every  one  who  has  a  bad 
case,  was  improper,  but  not  prejudicial. 

Q.  E.  Lilly  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 
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Appellant  was  Indicted  by  the  grand  jury  of  Estill  oonnty,  charged  with 
the  murder  of  Asa  AbDoy,  and  upon  trial  was  oonvioted  of  voluntary  man- 
slauffhter,  his  punishment  fixed  at  ten  years  in  the  penitentiary,  and  he  ap« 
peals.  This  is  the  second  appeal  in  this  case,  the  former  opinion  being 
rendered  April,  1901  {22  Ky.  Law  Bep.,  1886).  The  errors  complained  of  are 
the  admission  of  testimony  and  the  conduct  of  the  prosecuting  attorney  in 
the  closing  argument  to  the  jary.  Upon  the  trial  the  prosecution  introduced 
two  witnesses,  and  over  the  objection  of  appellant  permitted  these  two  wit- 
nesses to  prove  the  testimony  of  Gibson  Abney,  as  testified  by  Abney  on  a 
former  trial  The  witnesses  qualified  themselves  to  testify  by  stating  that 
they  each  remembered  the  substance  of  the  testimony  as  given  by  Gibson 
Abney  on  the  former  trial. 

It  is  not  clear  from  the  bill  of  rxoeptions  and  evidence  whether  Gibson 
Abney  wns,  at  the  time  of  the  trial,  dead.  This  is  the  statement  in  the  bill : 
^'The  witness  then  said  that  they  were  related  to  the  deceased,  Abney,  and 
that  Tipton  (a  witness)  was  a  grandson-in-law,  and  that  Smith  (tho  other 
witness)  was  a  son-in-law."  If  tl)is  is  proof  that  Gibson  Abney  was  dead, 
«Dd  when  "deceased  Abney"  is  spoken  of  he  is  meant,  there  is  no  error  in 
admittlDg  proof  of  his  former  testimony,  or  rather  so  much  of  it  as  is  com< 
petent,  if  spoken  by  him.  But  as  this  record  phows  the  fact,  there  is  not 
SDfScient  proof  of  Gibson  Abney 's  death.  It  Is  too  wel!  settled  now  to  re« 
^uire  discussion  that  the  testimony  of  a  witness  on  the  former  trial  of  the 
same  case  may  be  proven  when  the  witness  is  shown  to  be  dead. 

The  prosecution  was  permitted  over  objection  of  appellant  to  provQ  that 
deceased  and  appellant  were  partners  in  illicit  distilling  and  ip  some  cattle, 
•and  that  since  the  death  of  Abney  his  administrator  and  appellant  had  had 
litigation  over  the  cattle,  and  appellant  lost  in  that  case.  While  it  was 
competent  to  prove  that  apppellant  and  deceased  were  partners,  and  to  provo 
any  dlfierences  they  might  have  had  over  the  cattle  as  explaining  their 
meeting  and  a  possible  cause  of  a  difficulty,  we  are  clearly  of  opinion  it  was 
improper  to  prove  a  litigation  between  the  personal  representative  of  Asa 
Abney  and  appellant  over  the  cattle,  or  the  result  of  such  litigation.  This 
testimony  could  perform  no  office  save  to  prejudice  the  minds  of  the  jury 
against  accused.  The  fact  that  the  administrator  and  appellant  could  not 
agree  about  the  property  is  no  proof  of  a  like  disagreement  between  the 
partners,  nor  does  the  fact  that  it  had  been  determined  by  a  jury  that  ap« 
pellant  claimed  cattle  belonging  to  Abney  show  in  any  way  that  appellant 
was  guilty  of  the  charge  in  this  case. 

In  the  closing  argument  the  Commonwealth's  attorney,  Mr.  Byrd,  said: 
^'Ob,  I  see  Judge  Kiddle  objects.  He  is  one  of  the  shrewdest  lawyers  in 
criminal  cases  you  ever  saw,  and  is  employed  to  defend  every  one  who  has 
a  bad  case,  provided  they  pay  him.  He  never  works  without  money."* 
Judge  Riddle  was  one  of  appellant's  attorneys  conducting  his  defense. 

Appellant  had  a  perfect  right  to  employ  such  counsel  as  he  saw  fit,  and 
that  they  are  able  lawyers  is  not  to  prejudice  his  case.  An  accused  Is  not 
irat  on  election  to  employ  an  indifferent  lawyer  and  possibly  prejudice  his 
case,  or  to  employ  an  able  lawyer  and  certainly  prejudice  his  case  by  that 
fact.  Further  alo^g  the  prosecuting  attorney  said  :  "The  defendant  at  th^ 
(Ime  of  the  killing  had  in  his  possession  some  cattl&  belonging  to  the  de- 
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ceased,  and  defendant  claimed  the  cattle  and  refused  to  give  them  up,  and 
that  Abney*B  administrator  had  to  sue  him  for  them  before  be  could  gfi^ 
them." 

These  statements  of  the  prosecuting  attorney  were  improper  (Howard  V; 
Commonwealth,  84  Ky.  Law  Rep.,  91,  filed  May  1,  1900),  but  we  would  hesi- 
tate on  this  ground  alone  to  reverse  a'  judgment  of  conviction.  The  inatruo* 
tions  given  were  approved  on  the  former  appeal. 

For  the  error  in  the  admission  of  incompetent  testimony,  as  indicated,  the* 
Judgment  of  conviction  is  reversed  and  cause  remanded  for  a  new  trial  and 
for  further  proceedings  not  inconsistent  herewith. 


ANDREWS,  &c.  V.  TRAVELERS  INSURANCE  CO. 

(Filed  October  89,  1908— Not  to  be  reported.) 

Revocation  of  agency— Commissions— -A  life  insurance  company  has  the- 
right  at  any  time  to  revoke  the  authority  of  an  agent  and  deprive  him  of 
commissions  on  future  business.  An  insurance  agent  who  has  a  oommis- 
sion  on  sums  collected  by  him  has  no  agency  coupled  with  an  interest  that 
would  prevent  a  revocation  of  his  authority. 

Proctor  E.  Malin  for  appellants. 

Eager  &  Stewart  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellants  were  agents  for  appellee  at  Catlettsburg,  Ey.  By  the  oontract 
between  them  they  were  to  receive  as  compensation  for  their  aervlces  on  or- 
dinary life  insurance  policies  26  per  cent,  of  the  first  annual  premium  and 
6  per  cent,  on  all  renewals.  On  June  6,  1896,  appellee  wrote  appellania 
oomplaiiilDg  that  it  had  received  no  new  life  business  from  them,  and  stating 
it  would  be  obliged  to  make  a  new  arrangement  in  reference  to  the  life  busi- 
ness. On  September  3  It  again  wrote  them  that  renewal  receipts  thereafter 
would  be  collected  from  its  oflSce,  and  that  it  would  not  allow  them  5  per 
cent.,  stating  that  it  was  unwilling  to  continue  an  agent  in  the  life  depart- 
ment unless  he  did  sufficient  business  to  show  that  he  was  making  an  effort 
to  do  a  life  insurance  business.  After  January,  1897,  the  company  collected 
itself  the  renewals  and  appellants  filed  this  suit  to  recover  the  amount  of 
their  commissions,  $268,  on  the  sum  so  collected  at  the  contract  rate  of  5  per 
cent.  The  proof  on  the  trial  showed  that  their  agency  was  terminated  in 
fact  as  of  the  last  of  January,  1897,  in  the  life  department  of  the  company, 
but  they  still  continued  agents  in  the  accident  department.  There  is  some 
conflict  in  the  evidence,  or  apparent  conflict  on  this  subject,  but  there  being 
no  controversy  as  to  the  letters  which  passed  between  the  parties,  or  that  thia 
was  the  only  communication  between  them,  we  think  the  court  properly  held 
that  after  January,  1897,  appellants  were  the  agents  of  the  company  only  in  ita 
accident  department,  especially  as  appellants  did  not  show  anything  they 
had  done  in  the  life  department.  Ordinarily  an  agency  may  be  terminated 
at  will  by  the  principal.  One  exception  to  this  rule  is  that  of  an  agency 
ooupled  with  an  interest.    The  rule  on  this  subject  is  thus  stated :   "To  cod- 
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Mlute  a  power,  oonpled  with  an  Intereat,  a  property  io  the  thiDgs  which  ia  the 
BQbjeot  of  the  ageocy  or  power  must  he  vested  in  the  person  to  whom  the 
affenoy  or  power  is  glvoD,  so  that  he  may  deal  with  it  in  his  owd  same; 
«iiob  that,  in  the  event  of  the  prlnoipal's  death,  the  authority  conld  be  ezer- 
oised  in  the  name  of  the  agent.  There  mast  be  an  interest  in  the  subject  of 
the  agency  itself  and  not  a  mere  interest  in  the  result  of  the  execution  of 
^e  authority.  So  an  interest  arising  from  commissions,  or  the  proceeds  of 
a  transaction,  is  not  an  interest  which  will  prevent  revocation.  (1  Amer.  ft 
Sng.  Ency.  of  Law.  1217. ) 

Thus  in  Hunt  v.  Bousmauier,  8  Wheat.,  174,  Chief  Justice  Marshall  said: 
^'Tbe  power  must  be  engrafted  on  an  estate  in  the  thing.  The  words  them- 
selves seem  to  import  this  meaning.  *A  power  coupled  with  an  interest'  is 
a  power  which  accompanies  or  is  connected  with  an  interest;  the  power  and 
the  Interest  are  united  in  the  same  person.  But  if  we  are  to  understand  by 
the  word  interest  an  interest  in  that  which  is  to  be  produced  by  the  exercise 
of  the  power,  then  they  are  never  united.  The  power  to  produce  the  interest 
must  be  exercised,  and  by  its  exercise  is  extinguished.  The  power  ceases 
when  the  interest  commences,  and,  therefore,  can  not,  in  accurate  law-lan- 
guage, be  said  to  be  coupled  with  It."  (Missouri  v.  Walker,  126  U.  S.,  889; 
North  Carolina  State  Insurance  Co.  v.  Williams,  01  N.  C,  69;  49  Amer.  Bep., 
"(SM,  the  last  case  being  substantially  the  same  as  the  one  before  us.) 

It  is  true  the  appellants  testify  that  they  were  given  the  option  of  a  60  per 
tient.  commission  straight  on  the  first  premium,  or  the  rate  that  they  con- 
tracted for,  and  that  they  accepted  the  contract  as  it  was  made  on  the  assur- 
anoe  of  the  appellee  that  they  would  thus  secure  an  annual  Income.  Still 
the  contract  of  employment  distinctly  stipulated  that  it  was  to  continue  on 
behnlf  of  appellee  ''during  the  pleasure  of  the  oflScers  thereof, "  and  It  can 
not  be  presumed  that  appellants  were  to  have  the  privilege  of  collecting  the 
renewals  at  6  per  cent,  on  all  policies  that  they  issued  so  long  as  any  of 
them  were  in  existence  regardless  of  whether  they  were  still  the  agents  of  the 
company.  The  reasonable  construction  of  the  contract  is  that  they  were  to 
make  these  collections  as  agents  and  during  their  agency.  When  their 
powers  as  agents  ceased  their  powers  to  collect  also  ceased.  Appellants  took 
the  risk  of  the  continuance  of  the  agency,  and  it  would  be  a  very  harsh  con- 
etruction  of  the  contract  to  hold  that  appellee  could  not  terminate  it  whenj 
after  five  or  six  years,  appellant  had  gotten  no  jiew  business. 

Judgment  afSrmed. 


BOCHE  V.  WESTEBN  UNION  TELEGBAPH  CO. 

(Filed  October  29,  1902-Not  to  be  reported. ) 

Telegraph  companies— Damages  for  delay  in  delivering  a  message— A  tele- 
in^m  was  delivered  to  an  agent  of  appellee  company  at  Lexington  at  8 
o'clock,  a.  m.,  on  Sunday,  with  directions  to  send  it  to  Stanford  to  appel- 
lant at  J.  F.  Cooke  place.  The  agent  informed  the  sender  that  it  would 
•not  go  off  until  7  o'clock.  Under  the  regulations  of  the  comrany  the  office 
at  Stanford  did  not  open  until  9  o'clock,  a.  m.  The  rules  of  the  company 
4id  not  require  the  delivery  of  a  message  more  than  one-half  mile  from  the 
ofi9oe  without  special  charge  for  delivery.  There  was  no  direction  for  de- 
livery received  at  the  Stanford  office,  but  the  agent  sent  a  messenger  horse- 
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baok,  who  found  appellant  near  the  place  named,  which  was  more  thaD  five 
miles  from  the  office,  but  this  delivery  was  not  made  until  IS  o'clock,  wfaiob 
was  too  late  to  catch  the  train  that  day  to  reaoh  the  bedside  of  bis  sister, 
and  appellant  drove  to  Lexington,  bat  arrived  after  her  death.  Appellant 
states  that  he  directed  the  agent  at  Lexington  to  make  a  special  delivery, 
and  offered  to  pay  the  special  charges,  but  the  agent  told  him  not  to  pay  It. 
This  statement  is  denied  by  the  agent,  and  the  jury  having  tried  the  issue, 
decided  against  appellant.  Held— That  the  verdict  will  not  be  disturbed,  aa 
the  jury  was  properly  instructed,  and  the  jury  the  better  judges  of  the  cred- 
ibility of  the  witnesses. 

W.  G.  Welch  for  appellant. 

Richards  &  Ronald  and  George  H.  Fearons  for  appellee. 

Appeal  from  Lincoln  Qlronit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  August  18,  1900,  at  2  o'clock  a.  m.,  J.  H.  Marshall,  at  Lexington,  Ky.» 
sent  to  appellant  the  following  telegram :  "J.  H.  Roche,  J.  F.  Cook,  plaoe, 
Stanford,  Ey.  Come  at  once.  PoUle  is  worse. "  Marshall  paid  the  agent 
86  cents,  the  charges  on  the  message  to  Stanford.  It  was  the  rule  of  the 
company  to  deliver  messages  free  within  a  half  mile  of  its  office,  but  not  ta 
deliver  them  beyond  that  distance  unless  the  charges  for  such  delivery  were 
piepaid  or  guaranteed.  The  aeent  at  Lexington  sent  the  message  to  Stan- 
ford, marked  simply  paid,  and  without  any  statement  as  to  charges  for  de- 
livery. The  12th  of  August  was  Sunday,  and  the  Stanford  office  was  not 
opened  until  9  o'clock  on  Sunday.  The  Stanford  agent  at  9  o'clock  got  the 
message,  and  being  unable  to  find  Roche  in  town,  something  after  10  o'oloek, 
started  a  young  man  out  on  his  own  horse  with  the  message  to  deliver  to 
Roche.  It  was  a  very  hot  day,  and  the  man  had  some  difficulty  in  finding 
Roche,  who  lived  about  five  miles  from  town,  but  was  eating  his  dlaner 
that  day  at  a  neighbor's.  Roche  did  not  receive  the  message  until  Id  o'o^ok 
or  a  little  after.  It  was  then  too  late  to  take  the  train  to  Lexington.  He 
at  once  drove  through  in  his  buggy,  but  reached  there  after  his  sister's 
death.  He  then  filed  this  suit  for  damages  for  the  delay  in  sending  the  mes- 
sage. 

Marshall  testified  that  he  offered  to  pay  the  agent  the  charges  for  deli  very » 
but  the  agent  said  he  did  not  know  what  they  amounted  to;  and  they  would 
be  paid  at  the  other  end  of  the  line.  The  agent  denied  all  this,  and  stated 
that  nothiog  was  said  in  regard  to  the  charges  for  delivery.  The  plaintiff 
moved  the  court  to  instruct  the  jury  in  substance  that  if  the  agent  at  Lex- 
ington was  informed  by  Marshall,  at  the  time  he  offered  the  message  for 
transmission,  that  the  plaintiff  resided  at  the  J.  F.  Cook  place,  and  that  this 
place  was  more  than  half  a  mile  from  the  defendant's  office  in  the  town  of 
Stanford;  and  that  the  agent  accepted  the  message  for  transmission  and 
accepted  pay  for  its  transmission  to  Stanford  without  demanding  prepay- 
ment of  the  charges  for  delivery  to  the  plaintiff  at  the  Cook  place,  or  a 
guarantee  of  such  payment,  they  should  find  for  the  plaintiff.  The  court 
declined  to  give  this  instruction,  but  in  substance  instructed  the  jury  that 
if  the  Lexington  agent  was  informed  by  Marshall  at  the  time  he  offered  the 
message  for  traupmisslon  that  Roche  resided  at  the  Cook  plaoe,  and  that 
this  plaoe  was  more  than  half  a  mile  from  the  defendant's  office  in  the  town 
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of  Stanford ;  and  that  the  agent,  after  being  so  informed,  accepted  the  mes- 
sage for  delivery  to  Boobe  at  the  Cook  place,  and  agreed  that  the  charges 
of  delivery  at  that  place  should  be  collected  at  the  place  of  delivery,  they 
should  find  for  the  plaintiff.  The  only  difference  between  the  two  instruc- 
tions was  that  the  court's  Instruction  required  the  jury  to  believe  that  the 
Lexington  agent  agreed  that  the  charges  of  delivery  at  the  Cook  place  should 
be  paid  at  the  point  of  delivery.  In  other  respects  the  two  Instructions  seem 
to  be  substantially  the  same.  If  the  jury  had  believed  Marshall's  version 
of  the  transaction  between  him  and  the  Lexington  agent  they  would  have 
found  for  the  plaintiff  just  as  readily  under  the  instrnctiou  given  by  the 
court  asunder  that  asked  by  appellant,  and  If  they  did  not  believe  Marshall's 
version  tlrey  could  not  find  for  appellant  under  either  instruction.  The 
jury,  by  their  verdict,  appear  to  have  believed  the  agent's  statement,  and 
we  do  not,  therefore,  see  how  appellant  was  prejudiced  by  the  change  which 
the  court  made  In  the  Instruction  which  he  asked.  Marshall's  testimony  is 
in  these  words : 
"Q.  State  exactly  what  you  did." 

"A.  I  went  to  the  telegraph  office  and  I  told  the  operator  I  wanted  to 
send  a  telegram,  and  I  wanted  to  pay  him,  and  asked  him  what  the  charges 
would  be,  and  he  said  thai;  I  had  better  not  pay  him  only  to  Stanford;  that 
.    he  did  not  know  what  the  charges  would  be  for  delivering." 
"Q.  Did  you  tell  him  where  Cook's  place  wasP" 
"A.  Yes,  sir.." 

"Q.  Tell  the  whole  conversation." 

"A.  I  told  him  I  would  like  for  Mr.  Roche  to  got  it  as  soon  as  possible, 
and  he  said  it  could  not  go  out  until  7  o'clock  the  next  morning." 
"Q.  Did  you  offer  to  pay  him?" 

"A.  I  paid  him  26  cents,  and  I  offered  to  pay  it  all." 
"Q.  What  do  you  mean  by  that?" 

"A.  I  offered  to  pay  for  delivering  at  Cook's  place,  and  he  said  not  pay  it." 
It  will  be  seen  that  the  court  by  Its  Instruction  aptly  submitted  to  the 
jury  the  precise  state  of  facts  testified  to  by  Marshall.  The  only  ground 
upon  which  the  defendant  could  be  held  liable  under  this  evidence  was  that 
tbo  Lexington  agent  received  the  message  for  delivery  at  the  Cook  place,  and 
agreed  tliat  the  charges  for  the  delivery  should  be  paid  there. 
*  The  court  also  instructed  the  jury  that  they  should  find  for  the  plaintiff 
if  the  agent  at  Stanford  undertook  to  deliver  the  message  and  collect  the 
special  charge  therefor,  and  thereafter  failed  to  exercise  proper  diligence  in 
delivering  it.  It  is  earnestly  Insisted  that  there  was  palpable  negligence  on 
the  part  of  the  Stanford  agent  after  he  concluded  to  send  the  message  out  to 
Rocbe  and  collect  the  special  delivery  charges  for  him;  but  there  have  been 
two  trials  of  the  case,  one  resulting  in  a  failure  of  the  jury  to  agree  and  the 
other  In  a  verdict  for  the  defendant;  and  we  do  not  think  that  we  ought  to 
disturb  the  verdict  under  the  evidence  on  either  issue. 

The  defendant  might  make  reasonable  regulations  for  the  transaction  of 
its  business.  It  was  not  required  to  keep  its  office  at  Stanford  open  all  day 
Sunday,  and  it  might  make  a  reasonable  free  delivery  limits.  (Western 
Union  Telegraph  Co.  v.  Crlder,  31  Ky.  Law  Rep.,  1336;  Western  Union 
Telegraph  Co.  v.  Matthews,  21  Ky.  Law  Rep..  1405.) 
Judgment  affirmed. 


848  GRAT,  &C.  V.  gbay's  adm'b. 

GRAY,  &o.  V.  GRAY'S  ADM'R. 

(Filed  October  89.  1008-Not  to  be  reported. ) 

Wills— Trusts— Rea  judicata— G.,  by  ber  last  will,  after  making  some 
speoiflo  devises,  directed  tbat  tbe  residue  of  her  estate  should  beplaoed  either 
Id  tbe  bank  or  tbe  hands  of  some  safe  individual  at  interest  and  the  interest 
applied  annually  to  tbe  schooling  of  four  children  whose  parents  are  not 
able  to  school  them.  In  1863  tbe  executor,  filed  a  suit  to  have  a  oonatruc- 
tion  of  the  will  by  tbe  court.  Tbe  heirs  of  the  testatrix  were  made  parties 
to  this  suit,  and  tbe  court  construed  tbe  will  to-  tbe  effect  tbat  it  was  tbe 
duty  of  the  executor  annually  to  make  a  selection  of  four  children  and  apply 
tbe  interest  to  their  education.  Recently  tbe  heirs  filed  this  suit  for  a  dis- 
tribution of  tbe  fund  among  tbem.  Held— Tbat  the  judgment  of  1803  is 
binding  on  tbe  heirs,  and  clause  of  the  will  in  question  can  not  now  be  con- 
strued. The  court  now  has  power  only  to  construe  that  judgment.  The 
effect  of  tbat  judgment  was  to  constitute  the  fund  a  continuing  trust,  which 
should  afford  yearly  benefits  to  the  class  of  children  designated  in  tbe  will. 

Robt.  Harding  and  E.  V.  Puryear  for  appellants. 

G.  R.  McDowell,  W.  J.  Lisle  and  W.  G.  Welch  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Hobson. 

Jane  Gray  b^  her  last  will  and  testament,  which  was  duly  probated  in 
the  Boyle  County  Court  at  its  Februaiy  term.  1861,  after  certain  specific  de- 
vises, thus  disposed  of  tbe  remainder  of  ber  estate:  ''The  residue  of  my  es- 
tate, should  there  be  any,  I  wish  placed  iBither  in  the  bank  or  in  the  bands  of 
some  safe  individual  at  interest,  and  the  interest  applied  annually  to  tbe 
schooling  of  four  children  whose  parents  are  not  able  to  school  tbem. " 

John  A.  Burton,  tbe  executor  named  in  the  will,  qualified  and  filed  a  suit 
for  the  construction  of  tbe  will  and  a  judicial  determination  of  the  effeot  of 
this  clause,  making  ber  heirs  at  law  parties  defendant.  In  that  suit,  at  the 
August  term,  1863,  tbe  court  entered  the  following  judgment,  from  which 
no  appeal  was  taken  :  "This  cause  was  submitted  upon  tbe  petition,  answer 
of  guardian  ad  litem,  report  of  attorney  to  correspond  with  the  absent  de- 
fendants and  other  exhibits,  and  tbe  court  now  adjudges  that  under  the  will 
of  Jane  Gray,  and  the  proper  construction  of  same  is,  that  ber  executor,  J. 
A.  Burton,  has  tbe  power,  and  be  is  directed,  to  select  four  poor  children  who 
are  to  receive  tbe  benefit  of  the  surplus.  The  said  executor  is  directed  to 
convert  all  of  the  property  of  Jane  Gray  into  money,  appropriate  so  much 
thereof  as  is  necessary  to  pay  tbe  expenses  of  administration,  then  to  erect  a 
tombstone,  to  fence  tbe  graveyard,  as  directed  by  will.  He  will  then  loan 
out  tbe  balance  to  good  and  responsible  persons  and  collect  the  interest  an- 
nually, and  appropriate  tbe  same  to  the  education  of  four  poor  childi«n 
whose  parents  are  not  able  to  school  tbem,  to  be  selected  by  himself.  He 
will  pay  tbe  cost  of  this  suit  out  of  any  funds  in  his  hands  as  executor,  in- 
cluding 16  to  F.  G.  Cox.  attorney,  to  correspond  with  absent  defendants, 
and  this  cause  is  stricken  from  this  court's  docket.  To  this  judgment  plain- 
tiffs and  defendants  except  and  pray  an  appeal  to  the  Court  of  Appeals, 
which  is  granted. 

"The  executor  will  report  from  time  to  time  to  this  court  as  he  may  be 
required  to  do." 
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The  fund  referred  to  in  the  foregolDg  jndgmeDt  amotiDted  to  $3,922.96. 
Some  years  after  this  John  A.  BurtoD  died  and  B.  A.  Burton  ^aa  appointed 
administrator  de  bonis  non  of  the  estate.  As  snob  be  oolleoted  from  the  es- 
tate of  the  executor  the  fund  in  his  hands.  B.  A.  Burton  after  this  died, 
and  W.  O.  Edwards  was  appointed  administrator  de  bonis  non.  He  collected 
from  the  estate  of  his  predecessor  on  account  of  the  fund  in  his  hands 
$4,488.18.  After  all  this,  on  August  28,  1900.  the  heirs  at  law  of  Jane  Gray 
filed  this  suit  against  Edwards,  as  administrator  and  as  trustee  under  the 
will,  praying  a  distribution  of  the  fund  among  them.  The  court  sustained 
a  demurrer  to  the  petition,  and  they  have  appealed. 

It  is  conceded  by  the  learned  counsel  that  the  rights  of  the  parties  depends 
upon  the  proper  construction  of  the  judgment  entered  by  the  Boyle  Circuit 
Court  in  the  year  1868,  above  quoted.  That  judgment  being  final  and  con- 
clusive upon  the  parties,  the  question  is  not  presented,  what  would  be  the 
rights  of  the  appellants  under  the  will  alone  if  that  judgment  had  not  been 
rendered  ?  The  question  there  before  the  court  was  what  the  executor  should 
do  with  this  money,  and  that  question  having  been  decided,  the  only  ques- 
tion now  presented,  as  conceded  by  counsel,  is  the"^ proper  construction  of  the 
judgment.  It  is  earnestly  insisted  that  the  executor  was  directed  to  appro- 
priate the  interest  to  the  education  of  four  poor  children,  and  that  when 
these  four  children  were  educated  the  trust  ceased,  and  that  appellants  then 
became  entitled  to  the  money.  This  is  not  the  natural  meaning  of  the  lan- 
guage of  the  judgment.  It  reads,  after  providing  for  the  tombstone  and  ex- 
penses of  administration :  *'He  will  then  loan  out  the  balance  to  good  and  re- 
sponsible persons  and  collect  the  interest  annually,  and  appropriate  the  same 
to  the  education  of  four  poor  children  whose  parents  are  not  able  to  school 
them,  to  be  selected  by  himself. "  This  clearly  contemplates  an  indefinite 
lending  out  of  the  money,  and  an  annual  collection  of  the  interest.  The 
annual  Interest  is  to  be  appropriated  to  the  education  of  four  poor  oliildren  to 
be  selected  by  the  executor.  This  selection  must  necessarily  be  made  annually, 
as  the  interest  is  collected  annually.  The  annual  collection  of  the  intereet 
and  the  annual  appropriation  to  the  purposes  set  out  go  together.  There  is 
no  provision  that  the  executor  is  to  do  anything  else^with  the  principal  than 
to  lend  it  out  to  responsible  persons  and  collect  the  interest  annually.  When 
be  applied  to  the  chancellor  to  construe  the  will  and  determine  what  he 
must  do  with  this  fund  it  must  be  presumed  that  the  chancellor's  judgment 
entirely  disposed  of  the  matter  before  him;  and  when  he  provides  for  no 
time  or  contingency  In  which  a  distribution  of  the  fund  may  be  made  among 
the  heirs  at  law  the  necessary  effect  of  the  judgment  is  that  no  such  distri- 
bution can  be  made. 
Judgment  affirmed. 


GBIFFIN  V.  SPABKS,  &o. 

(Filed  October  29,  1902— Not  to  be  reported.) 

1.  Tax  Bale»-Ti tie— appellees  instituted  this  action  against  appellant  to 
Teoover  a  tract  of  land  containing  about  276  acres.  Appellant,  in  defense, 
relied  on  a  tax  title,  but  did  not  file  any  deed  from  the  sheiiff  conveying 
title  to  either  him   or  his  vendor.    Held— That  the  court  properly  decided 
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that  appellees  were  entitled  to  recover.  In  order  that  appellant  conid  sns- 
tain  his  claim  nnder  a  tax  sale,  It  was  necessary  that  he  should  show  that 
every  step  necessary  to  support  such  title  had  been  taken.  This  appellees 
failed  to  do. 

2.  Evidence— Deed— Burden  of  proof- Section  2430,  Kentucky  Statutes, 
provides  that  a  tax  deed  shall  be  prima  facie  evidence  of  the  reKUlarlly  of 
the  sale.  But  in  the  absence  from  the  record  of  such  deeds  the  burden  ia 
upon  the  purchaser  and  bis  vendee  to  show  the  substantial  regularity  of  all 
steps  and  proceedings  leading  up  to  the  sale. 

Grant  E.  Lilly  for  appellant. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judfire  Burnam. 

The  appellees,  Lewis  and  Demah  Sparks,  instituted  this  suit  against  the 
appellant,  Charles  Griffin,  to  recover  a  tract  of  about  275  acres  of  land  and 
damages  for  cutting  and  removing  timber  therefrom,  to  which  they  claimed 
title  by  deed  from  Mary  Sparks.  The  defendant  in  his  answer  denied  the 
title  of  the  plaintiff,  and  alleges  that  he  and  his  vendor,  have  been  in  the 
quiet,  peaceable  and  adverse  possession  of  said  land,  under  a  title  of  record 
in  the  county  court  clerk's  office,  for  more  than  seven  years,  and  in  an 
amended  answer  he  alleges  that  onq  James  Stacy,  then  the  sheriff  of  f]stlll 
county,  on  the  18th  day  of  July,  1881.  sold  the  lands  sued  for  for  taxes  due  to 
the  Commonwealth,  amounting  to  14.75,  and  all  the  facts  required  by  sec- 
tions 4149  to  4163  of  the  Kentucky  Statutes,  Inclusive,  to  authorize  the  sale 
of  real  estate  by  the  sheriff  for  taxes,  were  specifically  set  out  and  alleged  to 
have  been  complied  with,  including  the  making  oC  a  deed  by  the  sheriff  to 
the  vendee  at  the  tax  sale;  and  that  at  the  sale  of  the  land  it  was  purchased 
by  Bice  &  McQueen  for  the  amount  due  thereon;  that  the  defendant  bad 
purchased  the  property  from  the  vendees  at  the  tax  sale  made  by  the  sheriff 
for  a  valuable  considnration;  bad  taken  possession  thereof  and  made  per- 
manent and  valuable  improvements  thereon.  The  plaintiff  by  way  of  reply 
denied  all  the  affirmative  averments  of  the  answer,  and  especially  that  any 
deed  had  ever  been  made  by  Stacy,  the  sheriff,  to  Rice  &  McQueen;  or  tliat 
the  defendants  had  taken  posse^fiion  of  the  land  in  controversy  or  made 
valuable  or  lasting  improvements  thereon.  No  deed  from  the  sheriff  to  the 
purchaser  was  filed  as  nn  exhibit  in  the  record,  and  no  evidence  was  offered 
by  either  party  to  show  whether  the  sheriff  did  or  did  not  sell  the  land  Id 
the  manner  required  by  the  statute.  The  case  being  submitted  upon  the 
pleadings  alone,  the  trial  court  decided  in  favor  of  the  plaintiff  and  referred 
the  case  to  the  master  commissioner  to  ascertain  the  taxes,  if  any,  which 
had  been  paid  by  the  defendants,  and  the  amount  and  value  of  any  per- 
manent improvements  put  hy  him  upon  the  land,  with  instructions  that 
they  should  he  offset  against  its  reasonable  rent;  and  defendant  has  ap- 
pealed. It  boa  been  frequently  held  by  this  court  that  the  t>ower  to  sell 
property  for  taxefl  was  purely  st^tntory,  and  must  be  strictly  pursued;  and 
that  when  a  party  hns  set  up  claim  to  property  in  virtue  of  purchase  by  bin» 
at  such  sale,  that  he  must  plead  and  prove  that  the  statutory  steps  necessary 
to  a  valid  sil«  were  taken.  (Smith  v.  Kyan.  &o.,  88  Ky.,  6'6;  Durrett  v. 
Stewart,  88  Ky..  mr^-,  Mji^uiar  v.  Henry,  84  Ky.,  1;  Jones  v.  Miracle,  83  Ky., 
641.)    Si'ction  AO'J)  of  tl.e  licnMiclN-y  Statutes  provides  thot  "in  all  suits  and 
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controverBies,  iDTolving  the  title  of  lands  olairaed  or  held  under  a  deed  exe> 
outed  by  the  sheriff  in  pnrsnance  of  a  sale  for  taxes,  that  the  deed  shall  be 
prima  faoie  evidence  of  the  regularity  of  the  sale,  and  all  prior  prooeedinga 
and  title  in  the  peison  to  whom  the  deed  has  been  exeonted." 

The  only  effect  of  this  statute  is  where  deeds  have  been  made  to  the  pur- 
chasers, and  have  been  filed  in  the  record  properly  certified,  that  they  shall  be 
prima  fade  evidence  of  the  regularity  of  the  sale  and  proceedings  thereunder. 
But  in  the  absence  from  the  record  of  such  deeds  the  burden  is  upon  th» 
purchaser  and  his  vendee  to  show  the  substantial  regularity  of  all  steps  and 
proceedings  leading  up  to  the  sale.  Kor  can  the  appellant  under  the  facta 
of  this  case  find  shelter  under  section  2518  of  the  Kentucky  Statutes,  as  he 
does  not  allege  title  deduclble  from  the  Commonwealth.  On  the  contrary, 
bis  entire  claim  to  the  land  in  controversy  is  based  upon  and  grows  out  of 
the  alleged  tax  sale  made  by  the  sheriff. 

The  testimony  taken  by  the  commissioner  on  the  order  of  reference  sup- 
ports  the  judgment  of  the  chancellor  upon  that  branch  of  the  case. 

For  reasons  indicated  the  judgment  is  affirmed. 


TRIPLE-STATE  NATURAL  GAS  AND  OIL  CO.  v.  WELLMAN,  BY.  &c. 

(Filed  October  S9,  1902.) 

Negligence— Damages— Verdict  against  evidence— Appellant  company  was 
engaged  in  furnishing  natural  gas  to  customers  and  was  furnishing  same  to 
B.  to  run  his  sawmill.  B.,  in  turning  on  the  gas,  by  mistake  turned  the 
cook  which  regulated  the  pressure  of  gas  on  the  meter,  thus  throwing  the 
full  pressure  on  the  meter,  causing  it  to  explode  and  a  piece  of  the  meter 
struck  appellee,  who  was  passing,  breaking  his  leg  and  causing  him  other 
painful  injuries,  for  which  he  instituted  this  action  for  damages  against 
appellant,  and  recovered  judgment  for  13,000,  from  which  this  appeal  is 
prosecutod.  Appellee  contends  that  appellant  is  responsible  for  the  negli- 
gence of  B. ,  or  was  an  insurer  of  its  gas,  and  is  responsible  at  all  events  if 
it  failed  to  keep  it  confined.  Held— That  the  gas  was  properly  confined  in 
the  main.  It  did  not  get  out  of  the  main  by  any  fault  of  the  company.  It 
escaped  from  the  main  by  the  fault  of  the  customer,  B.,  in  improperly  turn- 
ing it  on.  This  was  on  his  own  premises,  and  while  the  meter  was  the  prop- 
erty of  tbe' company,  it  was  Id  the  possession  of  B.,  and  it  was  placed  there 
for  bis  use.  He  was  not  the  agent  of  tbe  company  in  turning  it  on.  He 
turned  it  on  for  himself  in  the  execution  of  his  own  purposes.  The  com- 
pany was  in  nowise  responsible  for  his  acts,  and  while  B.  might  be  re- 
sponsible to  appellee,  there  is  no  reason  for  holding  appellee  liable. 

Joseph  P.  O'Brien  and  Hager  &  Stewart  for  appellant. 

Theobold  &  Theobold  for  appellees. 

Appeal  from  :^awrence  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Hobson. 

Appellant  is  engaged  in  the  business  of  supplying  natural  gas  to  Ashland » 
Ky..  Huntington,  W.  Va. ,  Ironton,  O.,  and  other  cities  In  that  vicinity. 
Its  wells  are  in  Martin  county,  Ky,  and  it  has  a  pipe  line  which 
passes  through  Louisa,  Ky.  At  Louisa  it  furnished  the  gas  to  the  saw  mill 
of  L.  D.  Boggs.     There  was  a  pipe  running  from  the  main   to  the  mill,  and 
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jast  Inside  of  the  mill  was  a  meter.  Between  the  meter  and  the  fanoeft  to 
be  used  Id  turning  on  the  gas  for  the  mill  was  a  regulator  which  rednoed 
the  pressure  so  that  the  gas  did  not  pass  into  the  meter  with  the  full  pres- 
sure that  was  on  the  main.  Appellee  Wellman  had  gone  to  the  mill,  seeking 
work  of  Boggs.  Just  as  Wellman  was  leaving  the  mill  Bogga  went  to  turn  on 
the  gas.  By  oTerslghC  he  turned  the  wrong  cook,  turning  what  was  known 
«s  the  by-pass,  which  turned  upon  the  meter  the  full  pressure  of  the  main, 
which  was  120  pounds.  The  meter  exploded  and  a  piece  of  the  meter  straok 
Wellman  on  the  leg,  breaking  it  and  causing  him  other  painful  injuries,  for 
)  ^hich  he  sued  and  recovered  judgment  against  the  gas  company  for  9S,000. 
The  testimony  on  the  trial  took  a  wide  range,  hut  without  going  Into  It 
minutely,  we  are  satisfied  it  shows  no  negligence  on  the  part  of  the  com- 
pany, unless  it  is  responsible  for  the  negligence  of  Boggs,  or  was  an  insurec 
of  its  gas,  and  is  responsible  at  all  events  if  it  failed  to  keep  it  confined. 
Counsel  for  the  appellee  realizing  this,  has  rested  bis  case  on  these  two 
grounds,  and  we  deem  it  unnecessary  to  extend  the  opinion  by  noticing 
other  points  on  which  evidence  was  introduced.  We  do  not  think  there  is  a 
reasonable  doubt  that  the  sole  cause  of  the  accident  was  Boggs'  turning  the 
wrong  cook.  The  cook  at  the  bypass  was  found  turned  after  the  explosion. 
All  was  quiet  until  Boggs  made  the  turn  with  the  monkey  wrench;  then  a 
frying  sound  set  up  which  was  immediately  followed  by  the  explosion.  If 
it  be  true  that  the  by-pass  cook  was  already  turned,  and  that  Boggs  turned 
only  cook  No.  1,  admitting  the  gas  to  the  meter,  still  the  company  would 
not  be  answerable  for  the  explosion  unless  it  is  responsible  for  the  negli- 
gence of  Boggs,  because  he  had  charge  of  the  premises  and  of  the  turning  on 
of  the  gas,  and  it  was  incumbent  on  him  to  see  that  all  was  right  before 
turning  it  on. 

The  case  of  Rylands  v.  Fletcher,  8  H.  L. ,  880,  is  cited  to  the  proposltioii 
that  a  party  collecting  or  having  any  dangerous  substance  on  his  premiaes 
Is  responsible  at  all  events  if  it  escapes  and  injures  another,  but  that  case 
has  been  very  much  modified  by  the  later  English  cases,  and  is  generally 
disproved  in  this  country.  In  the  subsequent  case  of  Box  v.  Judd,  4  Ex., 
76,  the  defendants  had  a  reservoir  which  they  used  in  operating  their  mill. 
The  reservoir  overflowed  and  damaged  the  lands  of  the  plaintiff  by  reason  of 
a  flood  of  water  coming  down  from  a  reservoir,  the  property  of  a  third  per- 
son, at  a  considerable  distance  from  the  defendants*  reservoir.  The  defend- 
ants were  held  not  responsible.  This  case  and  Nichols  v.  Marsland,  10  Ex., 
255,  lay  down  the  rule  that  if  the  person  who  has  collected  the  water  has 
tione  all  that  reasonable  care  and  skill  can  do  he  is  not  liable  for  damage  by 
nets  over  which  he  has  no  control,  and  that  a  distinction  must  be  drawn 
between  the  keeping  of  a  tiger  or  other  dangerous  wild  beasts  which  get 
loose  accidentally,  or  by  the  fault  of  others,  and  reasonable  use  of  property 
in  a  way  benafloial  to  the  community. 

In  Losee  V.  Buchannan,  61  N.  Y.,  476,  a  steam  boiler  exploded  from  a 
secret  defect,  the  fault  of  the  boiler  maker.  It  was  held  that  the  owner  who 
had  used  due  care  was  not  responsible  to  an  adjoining  proprietor  whose 
buildings  were  damaged  by  the  explosion.  (Louisville  SM  Co.  v.  Kauf- 
man, &n.,  20  Ky.  Law  Rep.,  1069.) 

In  Flint  V.  Gloucester  Gas  Light  Co.,  8  Allen,  848,  9  Allen,  652,  a  gas  fitter 
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wbo  was  putting  the  pipes  and  flztnres  in  a  house  turued  on  the  gas  before^ 
one  of  the  pipes  was  closed  with  the  proper  fixture.  By  reason  of  this  an. 
explosion  ooonrred.  The  gas  fitter  had  been  In  the  employment  of  the  oom^ 
pany,  but  bad  left  It.  It  was  the  duty  of  the  company  to  turn  on  the  gas,, 
and  there  were  oironmstanoes  from  which  It  might  be  inferred  that  it  gave- 
the  gas  fitter  permission  to  turn  the  gas  on  when  he  got  ready.  It  was  held 
that  from  this  fact  an  agency  to  act  for  the  company  was  not  to  be  presumed^ 
and  that  the  defendant  was  not  liable  for  the  act  of  the  gas  fitter  merely 
from  the  fact  that  it  permitted  him  to  turn  the  gas  on.  In  Sohmeer  v.  Gaa 
Light  Co.,  147  N.  Y.,  599,  the  gas  was  turned  on  from  the  street  when  tbe- 
piplng  in  the  upper  hallways  had  not  been  properly  attended  to.  The  gas- 
escaped  and  caused  an  explosion.  The  gas  in  this  case  was  turned  in  by  a 
gas  fitter  who  had  completed  his  contract  on  the  lower  floor,  and  did  not 
know  of  the  condition  of  the  pipes  above.  It  was  held  that  there  was  no* 
liability  on  the  part  of  the  company  unless  it  was  itself  negligent  in  the 
premises.  The  doctrine  of  these  cases  is  approved  in  Brown  v.  Collins,  68- 
N.  H.,  442,  16  Amer.  Rep..  872;  Blenkiron  v.  Gas  Co..  2  F.  &  F..  487;  2 
Shearman  &  Redfield^on  Negligence,  section  728;  1  Thompson  on  Negli> 
genoe.  sections  706  and  710.  note;  29  L.  R.  A.,  887;  Barrickman  v.  Oil  Co... 
44  L.  R.  A.,  92,  and  cases  cited.  The  authorities  lay  down  the  rule  that  as 
gas  Is  a  useful  article,  almost  IndlspeuFable  in  modern  life  under  many  cir- 
cumstances, the  manufacture  and  sale  of  it  is  not  an  illegal  act;  and  that 
the  company  in  supplying  this  necessity  to  its  customers  is  bound  only  to 
exercise  such  care  and  skill  in  its  management  as  the  dangerous  character 
of  the  substance  and  the  attending  circumstances  demand  of  a  person  of  or- 
dinary prudence.  The  case  of  Thomas  v.  MaysviUe  Gas  Co..  21  Ky.  Law 
Rep..  1690,  WAS  not  intended  to  lay  down,  any  other  rule.  That  case  la 
rested  upon  the  ground  that  those  using  such  a  death  dealing  force  as  elec- 
tricity must  use  the  utmost  care  to  avoid  injury  to  those  who  are  required 
to  come  near  it.  The  injury  in  that  case  occurred  on  a  city  street  where  for 
days  a  live  wire  had  been  permitted  to  bang  imperiling  life.  The  safety  of 
the  traveling  public  upon  the  streets  demands  that  he  who  sends  along  the 
streets  of  a  city  such  a  deadly  thing  as  a  strong  current  of  electricity  should 
not  be  acquit  of  responsibility  by  a  contract  with  an  insolvent  person  to 
deliver  the  electricity  to  him  at  the  factory.  The  case  here,  though,  is  en- 
tirely different;  The  gas  was  properly  confined  In  the  main.  It  did  not  get 
out  of  the  main  by  any  fault  of  the  company.  It  escaped  from  the  main  by 
the  fault  of  the  customer.  Boggs,  in  Improperly  turning  it  on.  This  was  on 
his  own  premises,  and  while  the  meter  was  the  property  of  the  company,  it 
was  in  the  possession  of  Boggs.  and  it  was  placed  there  for  his  use.  He  was 
not  the  agent  of  the  company  in  turning  it  on.  He  turned  it  on  for  himself  in 
the  execution  of  his  own  purposes.  The  company  was  in  nowise  responsible 
for  bis  acts,  and  while  Boggs  might  be  responsible  to  appellee,  there  is  no 
reason  for  holding  appellant  liable.  (Bartlett  v.  Boston  Gas  Light  Co.,  117 
Mass.,  638,  19  Amer.  Rep.,  421.) 

The  verdict  Is  palpably  against  the  evidence.  The  court  should  have  per» 
emptorily  instrttcted  the  jury  to  find  for  the  defendant  at  the  conclusion  of 
the  teatlmony. 
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THORNTON  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  October  29,  1902— Not  to  be  reported.) 

1.  Rallroads—Neffligenoe— Liability  for  iDjuries  to  trespasBers— Appellanl 
was  on  a  freight  train  by  permission  or  with  the  knowledge  of  a  flremao, 
and  the  question  involved  on  this  appeal  is  what  duty  the  appellee  owed 
him,  and  whether  or  not  appellee  oould,  by  the  exercise  of  reasonable  care,  pre- 
Tent  the  injury  to  appellant  after  its  employes  learned  of  his  perilous  position ; 
that  he  was  hanging  onto  the  ladder  on  the  side  of  a  freight  oar  from  which 
be  fell  and  was  run  over  and  his  leg  crushed,  which  required  amputation. 
Held— That  as  appellant  was  a  mere  licensee  or  trespasser  on  appellee's 
train,  appellee  owed  him  no  duty  except  to  use  reasonable  care  to  avoid  In- 
juring him  after  his  peiilous  position  was  dlFcovered.  Th6  proof  is  conolu- 
sive  that  appellee's  servants  either  did  not  know  of  appellant's  periious 
position  or  could  not  have  prevented  the  injury,  and  a  peremptory  Instruc- 
tion to  find  for  appellee  was  properly  given. 

2.  Burden  of  proof— The  burden  of  proof  is  on  the  party  claiming  that  the 
Employes  could  have  prevented  injury  to  him  after  discovering  his  i)eriloi3B 
position. 

Lucius  Desha,  B.  W.  Nelson  and  Aubrey  Barbour  for  appellant. 

Jas.  C.  Wright  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant  sought  in  this  action  to  recover  damages  from  the  appellee 
for  crushing  one  of  his  legs  so  badly  by  one  of  its  moving  freight  trains,  as 
he  was  alighting  therefrom,  as  to  require  its  amputation.  And  this  is  the 
second  appeal  which  has  been  prosecuted  from  judgments  of  the  lower  court. 
Uipon  the  first  trial  the  appellant  relied  for  recovery  upon  the  proposition 
^'that  the  agents  of  the  defendants  knew  that  he  was  about  to  jump  from 
their  train  when  in  motion  in  time  to  have  prevented  him  from  doing  so." 
In  the  opinion  rendered  in  the  former  appeal  (22  Ky.  Rep.,  778)  tbe  oourt 
said :  "We  do  not  think  that  because  appellee  was  on  the  train  by  invitation 
of  Che  fireman  that  appellant  owed  him  any  duty  to  stop  the  train  to  permit 
him  to  get  off,  or  to  have  prevented  him  from  jumping  therefrom.  It  is 
clear  that  appellee  was  a  mere  licensee,  if  not  a  trespasser,  and  appellant 
owed  him  no  duty  unless  his  danger  was  discovered  in  time  to  have  pra- 
vented  an  Injury  by  some  agent  of  the  appellant.  It  may  be  that  if  the  Ber- 
vants  of  appellant  saw  appellee's  condition  and  position  on  tbe  car  and  knew 
that  he  would  be  crushed  on  the  bridge  rail  if  he  remained,  and  also  knew 
that  if  he  jumped  from  the  moving  train  he  Would  be  injured,  knowing 
both  thesb'^conditlons,  it  may  be  that  appellant  owed  appellee  tbe  duty  to 
stop  tbe  car  if  it  could  be  done  and  permit  him  to  get  off.  But  that  ques- 
tion is  not  before  us,  and  we  do  not  intimate  an  opinion  thereon.*' 

Upon  the  return  of  the  case  to  the  lower  court  tbe  plaintiff  filed  an 
amended  petition  in  which  he  alleged  that,  *'in  attempting  to  get  off  de- 
fendant's moving  train,  as  stated  in  his  original  petition,  he  had  climbed 
down  a  ladder  fixed  to  the  side  of  one  of  the  oars  stated  therein,  and  was 
hanging  with  his  hand  from  said  ladder  in  such  a  position  as  not  to  be  able 
to  return  to  a  safe  place  on  the  car  upon  which  be  bad  been  riding,  or  any 
other  car  attached  to  said  defendant's  moving  train,  and  lo  as  to  endanger 
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plaintiff's  life,  by  strikiDg  an  IroD  rail  on  the  bridge,  which  said  train  was 
approaohiDg,  unless  be  released  bis  bold  on  said  ladder;  and  that  defend- 
ant's servants  in  charge  of  said  train  saw  and  knew  bis  perilous  position  in 
time  to  have  stopped  said  train  or  to  have  slackened  its  speed  so  as  to  have 
allowed  bim  to  get  off  said  train  in  safety;  but  sAld  servants,  after  Feeing 
and  knowing  bis  peril,  carelessly  and  negligently  failed  to  stop  or  slacken 
the  speed  of  said  train,  and  by  their  said  carelessness  and  negligence  caused 
the  injuries  complained  of." 

The  defendant*  the  railroad  company,  denied  the  affirmative  averments  of 
this  amended  petition,  and  the  case  again  went  to  trial  before  a  jury. 

Appellant  testified  in  substance  and  proved  by  others  that  on  the  21st  day 
of  September,  181^5,  be  saw  the  defendant's  servants  making  up  a  freight  train, 
"at  Latonia,"  which  consisted  of  a  switch  engine,  one  flat  car  loaded  with 
pig  iron,  and  about  twenty  box  cars;  that  he  and  several  other  boys  about 
his  age  boarded  this  train  just  east  of  the  K.  G.  crossing  at  Mllldale;  that 
the  engine  was  pulling  the  train  with  the  tender  in  front  by  a  draw  bar; 
that  be  expected  the  train  would  stop  at  Newport,  where  they  desjred  to  get 
off;  that  both  the  fireman  and  engineer  in  charge  of  the  engine  knew  of  bis 
presence  on  the  train,  and  saw  him  a  short  time  before  be  attempted  to 
alight  therefrom;  that  be  was  riding  on  the  flat  oar,  which  was  next  to  the 
engine,  and  that  he  intended  to  get  off  at  Sixth  street,  but  that  the  train 
materially  increased  its  speed  about  this  time,  and  that  another  boy  ob- 
structed the  way;  that  he  then  climbed  down  on  the  board  in  front  of  the 
engine  with  the  intention  of  alighting  at  Fifth  street,  when  be  discovered 
that  the  front  end  of  the  flat  oar  would  hit  blm  if  be  did  so;  that  he  there- 
upon retraced  bis  steps  over  the  fiat  car  loaded  with  pig  iron,  and  climbed  onto 
tbe  box  car  next  behind  the  flat  car,  and  climbed  down  the  ladder  on  the 
side  of  tbe  box  car  to  the  bottom  round,  with  bis  foot  in  the  stirrup,  and  let 
go  with  bis  hands,  but  failed  to  get  off  beoause  bis  foot  caught  in  the  stirrup 
and  tbe  train  passed  over  his  leg  about  the  south  side  of  Third  street;  that 
it  was  about  six  hundred  yards  from  Fifth  street  where  he  first  attempted  to 
alight  to  the  point  on  Third  street,  where  he  finally  fell  from  the  ladder  on 
tbe  box  car;  that  tbe  train  was  moving  at  about  twelve  to  fifteen  miles  per 
hour,  and  began  to  go  up  grade  at  Sixth  street.  He  testifies  that  all  tbe 
other  boys  bad  gotten  off  previous  to  that  time,  and  that  he  saw  the  fireman 
looking  at  them  when  Will  McKeown  got  off  at  Fourth  street,  and  that  he 
saw  bim  descend  the  ladder  from  the  box  car.  He  does  not  testify  that  he 
would  have  held  on  longer  but  for  thd  danger  of  being  struck  by  the  bridge 
rail,  or  that  bis  proximity  thereto  in  anywise  Influenced  his  conduct.  From 
bis  own  testimony  he  was  attempting  to  leave  the  train  from  the  time  it 
arrived  at  Sixth  street,  and  finally  dropped  off  because  the  train  was  passed 
beyond  Newport,  and  when  only  thirty  or  forty  feet  from  the  bridge. 

When  a  recovery  is  sought  on  the  ground  that  defendant's  employes  failed 
to  stop  or  slacken  tbe  speed  of  tbe  train  after  their  discovery  of  plaintiff's 
peril,  tbe  burdren  was  upon  plaintiff  to  show  that  this  could  have  been  ac- 
complished In  time  to  have  avoided  the  Injury.  It  is  contended  for  appel- 
lant that  evidence  on  this  point  was  unnecessary  as  it  was  in  proof  that  tbe 
train  was  only  traveling  at  the  rate  of  twelve  or  fifteen  miles  an  hour  on  an 
up  grade;  and  that  tbe  jury  had  a  right  to  pass  upon   the  question  as  to 


856  L.  ft  N.  B.  B.  00.  V.  OBOAN. 

whether  it  oould  have  been  stopped  from  their  experienoe  and  oomiDon  know- 
ledge. How  soon  a  train  can  be  stopped  depends  on  the  state  of  the  track, 
the  welfcht  of  the  train,  the  appliances  in  use,  the  grade,  and  nnmeronB 
other  facts  which  can  only  be  determined  from  the  testimonsr.  (Taylor  on 
Evidence,  section  1879;  Wharton's  Evidence,  section  602;  Tally  v.  F.  R.  R. 
Co.,  104  Mass.,  149.)  In  the  latter  case  the  court  said:  ''Neither  was  there 
any  evidence  of  bow  soon  a  given  train  ac  a  given  rate  of  speed  conld  be 
stopped  under  any  given  circumstances,  and  this  can  not  be  considered  a 
matter  of  common  knowledge." 

But  if,  as  contended,  defendant's  servants  in  charge  of  the  train  saw 
plaintiff  when  he  climbed  down  the  ladder  on  the  box  car,  there  is  no  reasoD 
suggested  why  they  could  not  believe  that  he  did  so  for  the  purpose  of  alight- 
ing thereform.  Theie  was  nothing  in  his  attitude  to  suggest  that  he  bad 
changed  his  mind  about  leaving  the  train,  nor  is  there  any  proof  in  the 
case  that  plaintiff  actually  changed  his  purpose  to  alight  from  the  train  ;  or, 
if  he  had  done  so,  that  defendant's  servants  could  have  discovered  that  fact; 
or,  if  they  had  actually  done  so,  that  they  could  have  stopped  the  train  in 
time  to  have  allowed  him  to  alight  therefrom  with  safety.  It  is  apparent 
f^rom  the  proof  that  the  act  of  appellant  in  attempting  to  leave  a  fast-moving^ 
train  was  the  proximate  cause  of  his  injury,  and  but  for  which  it  would  not 
have  happened.  In  the  opinion  delivered  on  the  former  appeal  it  was  held 
that  defendant  owed  no  duty  to  prevent  him  from  leaving  the  train. 

Complaint  is  made  that  the  trial  court  erred  in  not  permitting  the  appellant 
to  prove  that  when  he  first  climbed  upon  the  engine  at  Milldale  that  the  tire- 
man  said  to  him  that  he  oould  not  ride  on  the  engine,  but  oould  get  on  the 
flat  oar  if  he  wanted  to  go  to  Newport.  This  statement  was  immaterial,  as 
it  only  conduced  to  show  knowledge  on  the  part  of  the  fireman  of  appell%nt*a 
presence  on  the  train,  and  this  is  abundantly  shown  by  other  testimony. 
After  a  careful  review  of  the  entire  record  we  are  of  the  opinion  that  the 
trial  court  did  not  err  in  its  peremptory  instructiQU  to  the  juiy  to  find  for 
the  defendant. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CROAN. 

(Filed  October  29,  1902— Not  to  be  reported.) 

Negligence  — Verdict  — Appellee  was  a  passenger  on  appellant's  trails 
and  was  injured  by  a  freight  train  running  into  the  passenger  train,  and 
recovered  damages  for  injuries  sustained,  from  which  appellant  prosecutes 
this  appeal,  in  which  it  contends  that  the  verdict  is  flagrantly  against  the 
evidence.  Held— That  although  appellee  was  properly  entitled  to  recover 
punitive  damages  the  damages  allowed  were  not  more  than  compensatory. 

Fairleigh,  Straus  &  Eagles  for  appellant. 

Chas.  Carroll  and  J.  W.  Croan  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellee,  Ed.  Croan,  was  a  passenger  on  defendant's  train  which  was 
run  into  by  a  freight  train  whilst  standing  at  Gap  in  Knob,  a  station  in. 
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Ballitt  ooDQty,  on  the  aSd  day  of  Deoeinber,  1899,  and  sought  in  this  pro- 
oeedlDff  to  recover  damages  for  injuries  alleged  to  have  been  received  in  oon- 
fleqDPDoe  thereof.  A  number  of  cases  which  were  the  outgrowth  of  this 
oollision  have  been  heretofore  considered  by  this  court :  L.  &  N.  R.  B.  Co. 
V.  Simpson,  28  Ky.  Law  Rep..  1044;  L.  &  N.  R.  R.  Co.  v,  McLain,  28  Ky. 
Law  Rep.,  1878;  L.  &  N.  R.  R.  Go.  v.  Richmond,  28  Ey.  Law  Rep.,  1909; 
L.  &  N.  R.  R.  Co.  v.  Carothers,  23  Ky.  Law  Rep.,  1678,  in  which  the  facta 
as  to  the  accident  have  been  fully  stated,  and  it  would  seem  every  question 
of  law  settled. 

The  sole  ground  relied  on  by  the  appellant  to  reverse  the  judgment  of  the 
lower  court  in  this  case  Is  that  the  verdict  was  so  flagrantly  against  the 
wMght  of  evidence  as  to  indicate  passion  and  prejudice.  The  appellee  testi- 
fied in  substance  that  he  was  sitting  near  the  rear  door  in  the  coach  next  to 
tbe  baggage  car,  and  in  consequence  of  the  collision  his  head  struck  the 
window  over  the  seat  and  his  back  the  edge  of  the  seat;  that  he  had  a  large 
basket  filled  with  fruit  in  bis  lap.  and  was  thrown  violently  against  the 
edge  of  tbe  basket;  that  he  received  severe  injuries  in  his  neck  and  ))ack. 
and  that  his  right  testicle  and  the  spermatic  cord  connecting  therewith  were 
seriously  hurt;  and  that  lie  suffered  continually  ever  since,  and  was  con- 
flDed  to  his  bed  for  three  or  four  weeks.  His  statements  as  to  the  injury  to 
his  testicle  are  very  strongly  corroborated  by  the  testimony  of  Drs.  Reynolds 
and  Hoffman.  Reynolds  testified  that  "he  found  his  right  testicle  enor- 
mously enlarged  and  tender  to  the  touch,  and  the  spermatic  cord  three 
times  its  natural  size,  with  a  tenderness  over  the  right  groin;  that  he  also 
found  soreness  on  tbe  left  side  of  the  spine  near  the  shoulder;  that  the  in- 
juries to  his  testicle  were  permanent,  and  appellee  would  suffer  discomfort 
in  walking  and  standing;  and  that  it  was  only  a  matter  of  time  when  the 
Intestines  would  push  outward  and  come  through  the  opening. 

In  the  Richmond,  Carothers  and  McLain  cases,  cited  supra,  it  was  held 
that  the  testimony  as  to  negligence  on  the  part  of  appellant  was  such  as  to 
authorize  an  instruction  as  to  punitive  damages,  and  it  seems  to  us  that 
there  was  sufficient  evidence  of  the  serious  character  of  the  Injuries  received 
by  plaintiff  to  have  justified  the  verdict  on  the  ground  of  compensation 
alone. 

Judgment  afiSrmed. 


GALLOWAY'S  ADM'R  v.  GALLOWAY. 

(Piled  October  30,  1902— Not  to  be  reported.) 

Contracts— Compensation  for  household  services— Instructions— This  action 
was  brought  by  appellee  against  the  estate  of  her  deceased  uncle  to  recover 
compensation  for  performing  general  household  work  for  him  for  sixty 
months,  which  she  claims  was  worth  flO  per  month.  The  proof  showed  that 
the  uncle  never  married,  but  he  and  appellee's  father  and  his  family  lived 
together  for  about  thirty  years  as  one  family,  engaged  as  partners  in  carry- 
ing on  the  farming  and  milling  business,  each  contributing  to  the  support 
of  the  family  out  of  the  common   property,  and  appellee  attended   to  the 
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cooklDfic,  washing  and  general  bouHework  for  the  ODtlre  family.  Appellee's 
father  had  married  a  second  time,  and  in  18^  or  1898  he  and  his  family 
moved  to  another  house  on  the  same  farm,  hut  appellee  and  her  two 
brothers  remained  with  their  uncle,  and  she  continued  to  perform  all  the 
household  work  for  both  families.  The  court  instructed  the  jury  that  in 
order  to  find  for  plaintiff  they  must  believe  that  the  services  were  rendered ; 
4ihat  there  was  an  intention  and  expectation  on  the  part  of  both  appellee 
and  decedent  that  she  should  be  paid  therefor,  and  that  the  services  were 
performed  at  the  instance  or  request  of  decedent  with  thi6  intention  and  ex- 
pectation or  agreement  on  the  part  of  both  appellee  and  decedent;  that 
unless  these  facts  were  found  the  verdict  must  be  for  defendant.  The  ver- 
dict was  foi  $540,  which  was  compensation  for  all  the  time  claimed  except 
six  months,  when  she  was  away  from  home.  On  appeal,  Held— That  the 
verdict,  in  so  far  as  it  gave  her  compensation  during  the  time  the  two  fam- 
ilies lived  together,  was  flagrantly  against  the  evidence,  but  as  to  so  much 
of  the  verdict  as  gave  her  compensation  for  services  rendered  after  the 
families  separated,  the  case  ig  different.  The  circumstances  and  conditions 
had  changed  and  the  jury  were  authorized  to  conclude  that  there  was  an 
Intention  and  agreement  to  pay  for  the  services. 

John  M.  Galloway,  G.  H.  Galloway  and  McQuown  &  Bradburn  for  ap- 
pellant. 

Edward  W.  Hines  and  Sims  &  Grider  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  action  was  brought  by  appellee  to  recover  for  services  performed  for 
five  years  at  the  special  instance  and  request  of  Nelson  Galloway  in  his  life- 
time. The  sum  claimed  is  $10  per  month  for  sixty  months,  and  is  for  house- 
keeping, cooking,  washing  and  general  bouse  work. 

The  answer  of  appellant  is  a  general  denial  that  appellee  did  the  work,  or 
that,  if  done,  it  was  a  gratuity  and  was  not  contemplated  to  be  charged  or 
paid  for  by  either  appellee  or  decedent.  Opon  trial  the  facts  are  shown  to 
be  about  as  follows:  Decedent,  Kelson  Galloway,  was  never  married;  that  he 
and  his  brother,  A.  M.  Galloway,  who  is  father  of  appellee,  lived  together  in 
the  same  house  and  as  the  same  family  for  thirty  years  or  more,  till  in  1897  or 
1898,  when  A.  M.  Galloway  moved  out  of  the  house  into  another  on  the  same 
farm,  and  after  that,  till  the  death  of  Nelson  Galloway,  appellee  and  two  of 
her  brothers  occupied  the  house  with  decedent.  Nelson  Galloway  and  bis 
brother  were  partners  generally  in  the  farm  and  in  milling. 

Before  the  date  of  any  oC  appellee's  claim  her  mother  had  died  and  her 
father,  A.  M.  Galloway,  married  a  second  time,  and  on  account  of  some 
family  disagreement  the  separation  was  had  into  two  families  in  1897  or  1898. 
However,  during  all  the  time  sued  for.  appellee,  as  a  female  member  of  the 
family,  did  the  ordinary  household  duties  for  decedent  as  well  as  for  the 
others,  her  father  and  brothers.  There  is  no  proof  that  appellee  was  ever 
paid  any  sort  of  wages  or  anything  specifically  for  her  work. 

As  the  family  arrangements  show,  everything  that  the  oommoo  family 
lived  on  was  taken  from  the  partnership  business,  farm  and  mill,  and  A. 
M.  Galloway  states  in  his  testimony  that  all  this  was  charged  to  him.  It  is 
admitted  by  appellee  that  for  six  months  for  the  time  sued  for  she  was  not 
at  home,  and  upon  this  showing  the  Jury  only  gave  judgment  for  flfty-four 
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iDonths  at  f  10  per  moDtb.  There  was  some  proof  that  Nelson  Galloway  In- 
tended  and  ezpeoted  that  appellee  should  receive  pay  for  her  services  from 
him,  asd  also  that  she  expected  to  be  paid  somethiDg,  piobably  by  devise, 
bat  there  is  do  pretense  of  any  sort  of  contract  or  agreement  as  to  amount 
or  how  or  when  the  payment  was  to  be  made. 

The  court  instructed  the  jury.  In  three  instructions,  that,  in  order  to  find 
for  plaintiff,  they  mubt  believe  that  the  services  were  rendered ;  that  tht*re 
was  an  intention  and  expectation  on  the  part  of  both  appellee  and  decedent 
that  she  should  be  paid  therefor,  and  that  the  services  were  performed  at  the 
instance  or  request  of  decedent  with  this  intention  and  expectation  or  agree- 
ment on  the  part  of  both  appellee  and  decedent:  that  unless  these  facts  were 
found  the  verdict  must  be  for  defendant.  The  verdict  was  for  9540,  and 
«fter  appellant's  motion  for  new  trial  bad  been  overruled  this  appeal  ii 
prosecuted. 

The  instructions  given  so  aptly  state  the  law  in  this  character  of  case  that 
we  insert  them  here  in  full : 

"1  B.  If  the  jury  believe  from  the  evidence  that  the  plaintiff,  Maggie 
<}alloway,  within  the  time  beginning  August  S4,  1894,  and  ending  August 
124,  1899,  did,  at  the  instance  or  request  of  Nelson  Galloway,  render  to  him 
wrvices  or  labor,  in  the  way  of  looking  after  and  keeping  clean  and  in  order 
his  room  in  the  house  in  which  he  lived,  making  up  and  dressing  his  bed, 
mending,  washing  and  darning  his  clothing,  or  in  cooking  for  the  family,  of 
which  he  was  a  part,  or  did,  after  her  father's  family  and  said  Nelson  Gal- 
loway ceased  to  occupy  the  same  house,  at  the  Instance  or  request  of  said 
Nelson  Galloway,  cook  his  meals,  carry  them  to  his  room  in  cold  weather, 
wash  or  mend  his  clothing,  dress  and  keep  in  order  his  room,  or  perform 
euch  general  housework  for  him;  and  shall  further  believe  from  the  evidence 
that  said  service  and  work,  if  any,  was  rendered  by  the  plaintiff  with  the 
intention  and  expectation  on  her  part,  and  the  intention  and  expectation  or 
agreement  on  said  Nelson  Galloway's  part,  that  she  should  be  paid  therefor, 
they  should  find  for  the  plaintiff  the  customary  and  reasonable  value  of  her 
eervioes  and  labor  so  rendered  by  her,  if  any,  as  shown  by  the  evidence  to 
said  Nelson  Galloway,  not  to  exceed  $10  per  month,  nor  $600  in  the  aggre- 
gate. 

"2  B.  Second,  upon  the  other  hand,  although  th^  Jury  may  believe  from 
the  evidence  that  labor  and  services  were  performed  by  the  plaintiff  for  said 
Nelson  Galloway  of  the  character  described  in  her  petition,  and  at  his  in- 
etance  and  request ;  and  if  they  further  believe  from  the  evidence  that  the 
eame  were  performed  without  any  intention  at  the  time  upon  her  part  to 
eharge  her  uncle  therefor,  or  intention  or  agredhient  on  his  part  to  pay 
therefor,  the  law  will  presume  that  such  labor  or  services  were  performed 
gratuitously,  and  in  that  event  the  jury  should  find  for  defendant. 

"8  B.  Third,  if  the  jury  believe  from  the  evidence  that  the  plaintiff  and  her 
uncle,  Nelson  Galloway,  were  both  members  of  her  father's  family,  and  that 
the  services  of  the  plaintiff  for  which  she  here  sues  wertj  rendered  as  a  mem- 
ber of  the  family  and  in  contributing  towards  her  part  of  the  work  of  the 
family,  the  fact  that  Nelson  Galloway  immediately  or  incidentally  became 
the  beneficiary  of  her  said  services  will  not  authorize  a  recovery  by  the  plain- 
^fl  In  this  case;  and  before  the  jury  will  be  authorized  to  find  for  the  plain- 
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tin  they  mDst  believe  from  the  evldeDce  that  the  plaintiff's  said  wrrloe* 
were  rendered  to  and  at  the  Instance  or  request  of  said  Nelson  Qalloway,  and 
with  the  intention  and  expectation  or  agreement  on  the  part  of  both  of  them 
that  she  should  be  paid  by  him  therefor." 

In  our  opinion  these  instructions  contain  the  whole  law  of  the  case  stated 
in  correct  terms.  There  was,  therefore,  no  error  in  refusing  other  instrao- 
tions  offered. 

Objection  was  made  to  the  proof  of  the  claim  of  plaintiff  on  which  tbi» 
action  is  based.  The  proof  consists  of  the  affidavit  of  the  claimant  in  the- 
langaage  of  the  statute,  and  of  another,  who  states  that  the  services  W9re 
rendered  at  the  instance  and  request  of  Nelson  Galloway  and  the  amount 
claimed  is  reasonable;  also  the  belief  of  this  witness  that  the  account  Is- 
just  and  correct.  In  our  opinion  the  claim  was  properly  proven,  and  there 
was  no  erroi  in  refusing  to  dismiss  the  petition  for  want  of  proper  affldavlt- 
and  demand.  The  jury  having  been  properly  instructed  as  to  the  law,  and 
no  error  in  the  admission  of  testimony  appearing,  the  only  remaining  ques- 
tion presented  is,  is  the  verdict  sustained  by  the  evidence?  In  our  opinion 
this  objection  is  well  taken.  The  verdict  of  the  jury,  in  so  far  as  any  find- 
ing for  services  of  appellee  while  Nelson  Galloway  and  appellee's  father  re- 
sided together  is  without  evidence  to  support  a  finding  of  an  Intention  on 
the  part  of  both  parties  that  appellee  should  be  paid  therefor.  The  oironm- 
stances  and  surroundings,  while  appellee  and  Nelson  Galloway  both  lived  in 
appellee's  father's  family,  is  not  sufficient  to  authorize  the  jury  to  conclude^ 
without  some  expression  of  intention  or  agreement  to  pay,  that  Nelsou  Gal- 
loway expected  and  Intended  to  pay  appellee  for  that  service. 

As  to  that  finding  by  the  jury  the  verdict  was  without  evidence,  and 
flagrantly  against  the  evidence.  But  as  to  so  much  of  the  verdict  as  must 
have  allowed  compensation  for  services  after  the  separation  of  appellee'a 
father  and  Nelson  Galloway,  the  case  is  different.  The  circumstances  and 
conditions  had  changed,  and  the  jury  were  authorized  to  conclude  that 
there  was  an  intention  or  agreement  to  pay  for  the  services.  By  the  proof 
and  instruction  appellee  was  only  entitled,  if  the  jury  concluded  she  should 
recover,  to  not  exceeding  $10  per  month.  The  verdict  was  for  $540,  which 
was  more  than  the  jury  could  have  awarded  appellee  for  the  time  after  the 
two  brothers  separated.  The  verdict  should  have  been  set  aside  and  a  new 
trial  awarded. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  new  tr|al  and  further  proceedings  consistent  herewith. 


CHICAGO,    ST.   LOUIS  &  NEW  ORLEANS  R.  R.  CO.  v.    SULLIVAN. 

(Filed  October  — ,  1903— Not  to  be  reported.) 

Injunction— Motion  to  reinstate— Constitutional  la^^— Condemnation  of 
land  for  railroad  purposes— Appellant  instituted  an  action  in  the  Ballard 
County  Court  to  condemn  a  strip  of  land  belonging  to  appellee  upon  which 
to  construct  its  roadbed,  and  the  proceeding  in  the  county  Dourt  resulted  in 
a  judgment  fixing  appellee's  damages  at  $3,000.  In  said  judgment  II  waa- 
provided  that  in  the  event  that  appellant  desired  to  prosecute  an  appeal  from 
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«ld  Jndgment  tliat,  Instead  of  paying  said  sum  to  appellee,  It  should  pay 
«ame  to  tho  clerk  of  the  oounty  court.  Afterwards  appellant  paid  said  dam- 
ages to  said  clerk  and  prosecuted  an  appeal  to  the  circuit  court  and  pro- 
iMded  to  take  possession  of  said  land,  but  was  resisted  by  appellee.  It  then 
Instituted  suit  to  enjoin  appellee  from  interfering  with  its  rights  therein, 
and  obtained  a  temporary  Injunction  which  was  afterwards  dissolved,  and 
this  motion  was  made  before  .Tudge  Burnam  to  reinstate  same.  In  support  of 
«ald  motion  it  is  contended  that  section  242  of  the  Constitution  is  compiled 
with  by  either  paying  the  compensation  to  the  owner  of  the  land  or  securing  it 
to  be  paid.  Held— That  the  old  rule,  as  existing  under  the  former  Constitu- 
tion, of  requiring  a  tender  of  the  money  before  taking  possession  of  the  land, 
has  not  been  changed  by  the  new  Constitution,  and  that  the  payment  of  the 
money  to  the  clerk  was  not  equivalent  to  a  tender  of  the  money,  acd,  there- 
fore, a  reinstatement  of  the  injunction  was  denied. 

B.  J.  Bngg,  Corbett  &  White  and  Pirtle  &  Trabue  for  appellant. 

John  B.  Wlokliife  for  appellee. 

Appeal  fiom  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  plaintiff  in  this  suit  Instituted  proociedings  against  defendant  under 
tDbdlTlsion  4  of  artiole  6  of  the  Kentucky  Statutes,  for  the  condemnation  of 
«  strip  of  land  through  his  farm  in  Ballard  oounty,  to  be  used  in  the  oon- 
ftmotion  of  its  railroad  from  East  Cairo  to  Paduoah,  Ky.  All  the  stepi 
pointed  out  by  the  statute  were  duly  taken,  and  the  proceedings  culminated 
"On  the  8d  day  of  September,  1892,  in  the  following  judgment  whioh  wae 
rendered  by  the  Ballard  County  Court : 

*'ThiB  day  oame  the  jury  impaneled  herein,  and  after  deliberation  return 

to  the  oourt  this  verdict,  'We,  the  jury,  find  for  the  defendant,  Jerry  M, 

€QlUvan,  the  sum  of  $8,000. 

"  'JOHN  W.  OWENS,  Foreman.' 

"In  view  of  the  foregoing  verdict,  it  is,  therefore,  the  judgment  of  the 
Dourt  that  the  plaintiff,  Chicago,  St.  Louis  &  New  Orleans  Kailroad  Co.. 
pay  to  the  defendant,  Jerry  M.  Sullivan,  the  sum  of  $3,000,  with  interest  from 
the  8d  day  of  September,  1900,  as  compensatioa  for  the  land  taken,  and 
damages  to  adjacent  property  of  said  Sullivan,  caused  by  plaintiff's  pro* 
poaed  right  of  way,  sought  to.be  bad  in  this  action  for  its  railroad  purpose, 
«nd  said  railroad  company  is  directed  to  pay  said  sum  to  said  defendant, 
Jerry  M.  Sullivan,  should  it  desire  to  take  possession  of  the  land  sought  to 
1)6  condemned  in  this  action,  which  is  described  as  follows:  *  *  *  It  ia 
herein  adjudged  that  S.  B.  Penn  be,  and  he  is  hereby,  appointed  thisjoourt'f 
•commissioner  to  make  and  convey  a  deed  to  the  above-desdribed  parcel  of 
land  to  the  said  plaintiff,  the  Chicago,  St.  Louis  &  New  Oneans  H.  R.  Co., 
bat  it  is  further  adjudged  and  provided  in  this  case  that  if  the  plaintiff, 
the  Chicago,  St.  Louis  Ss  New  Orleans  R.  R.  Co.,  should  take  an  appeal, 
«■  provided  by  the  statutes  relating  hereto  in  this  action,  then  said  railroad 
company  shall  in  the  stead  of  paying  said  money  to  said  J.  M.  Sullivan, 
•hall  pay  same  to  J.  J.  Grace,  the  clerk  of  this  court;  but  it  is  further  pro- 
Tided  that  should  the  defendant,  J.  M.  Sullivan  take  an  appeal  from  the 
decision  of  this  court,  in  this  cause  according  to  the  statute  leiatlng  hereto, 
«hen  all  proceedings  adjudged  herein  shall  be  null  and  void,  and  suspended 
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antil  further  adjudloation  in  this  aotion.  And  It  Is  farther  adjadged  \tk 
this  oase  that  the  plaintiff,  the  C'bioago,  St.  Louis  &  New  Orleans  R.  R. 
Co. ,  shall  pay  all  the  cost  aoorued  in  this  action  in  this  court,  for  wblob 
11.  fa.  is  awarded  in  favor  of  the  ofSoers  of  the  court,  to  all  of  which  Judg- 
ment herein  rendered  both  plaintiff  and  defendant  object  and  except,  and 
appeal  to  the  Ballard  Circuit  Court. 

**W.  M.  POWELL.  Judge  Presiding." 

On  the  5th  day  of  September  Sullivan  appealed  from  the  judgment  ren- 
dered in  the  county  court  to  thn  circuit  court,  and  on  the  eighth  day  of  the 
month  the  railroad  company  also  filed  its  appeal,  and  on  the  same  day  de- 
posited with  the  county  court  clerk  the  money  called  for  by  the  judgment^ 
and  sought  to  talce  possession  of  the  condemned  land,  which  the  defendant, 
Sullivan,  resisted.  The  railroad  company  thereupon  instituted  this  suit  Id 
the  Ballard  Circuit  Court  for  an  injunction,  restraining  the  defendant  from 
Interfering  with  them  in  the  construction  of  their  road  over  the  strip  of 
land.  After  a  full  hearing  and  upon  notice  the  injunction  was  granted  by 
the  circuit  judge  of  the  district  in  which  the  land  was  located,  but  a  few 
days  afterwards,  on  motion  of  the  defendant,  dissolved  the  injunction^ 
which  I  am  asked  to  reinstate.  The  question  to  be  determined  is  the  right 
of  the  railroad  company  to  take  possession  of  the  Etrip  of  land  sought  to  be 
condemned,  pending  the  litigation  in  circuit  court.  Section  8S9  of  the  Ken^ 
tuoky  Statutes  provides  that  "either  party  may  appeal  to  the  circuit  court 
by  executing  bond,  as  required  in  other  oases,  within  thirty  days,  and  the 
appeal  shall  be  tried  de  novo. 

"Upon  the  confirmation  of  the  report  of  the  commissioners  by  the  county 
court,  or  the  assessment  of  damages  by  said  court  as  herein  provided,  and 
the  payment  to  the  owners  of  the  amount  due,  as  shown  by  the  judgment  of 
the  county  court,  when  damages  are  assessed  by  said  court  and  all  oost«  ad- 
Judged  to  the  owner,  the  railroad  shall  be  entitled  to  take  possession  of  said 
land  and  material,  and  to  use'  and  control  the  same  for  the  purpose  for 
which  it  was  condemned  as  fully  as  if  the  title  had  been  conveyed  to  it. 
"But  when  an  appeal  shall  be  taken  from  the  judgment  of  the  county  court 
by  the  company  It  shall  not  be  entitled  to  take  possession  of  the  land  or  ma- 
terial condemned  until  it  shall  have  paid  into  the  court  the  damagea 
assessed  and  all  costs. " 

It  was  held  in  the  oase  of  the  Covington  Short  Route  Railroad  Transfer 
Co.  V.  Peel,  87  Ky.,  267;  that  so  much  of  the  act  of  April  11,  1882,  providing 
for  the  condemnation  of  private  property  for  railway  purposes  as  permits 
the  company  to  take  possession  upon  the  execution  of  a  bond  to  perform  the 
judgment  of  the  court,  was  in  violation  of  section  14  of  article  IS  of  the  Con- 
stitution, providing:  "That  no  man's  property  shall  be  taken  or  applied  to 
public  use  without  the  consent  of  his  representatives  and  without  just  oond- 
pensation  being  previously  paid  to  him." 

And  that  so  much  of  the  act  providing  the  mode  of  condemning  private 
property  for  railroad  purposes  as  authorized  the  company  to  enter  intopos- 
session  upon  the  execution  of  a  bond  of  indemnity  was  unconstitutional. 
And  the  law  announced  in  thlscase  was  followed  In  Asher  v.  L.  &  N.  R.  R. 
Co..  87  Ky..  .891,  and  in  Carrlco,  &c.  v.  Coldin.  Q2  Ky.,  342.  Wo  take  it, 
therefore,  that  the   law  was  well  settled   previous  to  the  adoption   of  tba 
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present  ConfftltatioD  that  before  private  property  oould  be  taken  for  publlo 
Dse  the  owner  was  entitled  to  be  paid  in  money  the  valae  of  bis  property. 
But  It  \8  olaimed  by  tbe  railroad  company  tbat  section  243  of  tbe  present 
Constitution  modifies  section  13  of  tbe  Bill  of  Rights,  wblob  is  tbe  identical 
provision  considered  in  tbe  foregoing  cases  in  regard  to  tbe  taking  of  private 
property  for  public  use:  and  tbat  under  Its  provisions  it  is  not  essential 
tbat  payment  sbould  be  made  in  money  before  tbe  taking,  but  tbat  it  is 
sufiSoient  if  tbe  amount  of  tbe  compensation  sball  be  secured  to  tbe  land- 
bolder;  and  tbat  tbe  payment  into  court;  of  damages  assessed  and  all  cost 
secures  tbe  judgment;  and  tbat  tbey  are  entitled  to  prosecute  tbe  appeal, 
leaving  tbe  money  so  paid  to  await  tbe  final  determination  of  tbe  trial  in  tbe 
uircuit  court.  We  do  not  so  construe  section  242  of  tbe  Constitution,  wbiob 
reads:  "Municipal  and  oiber  corporations  and  persons  invested  witb  the 
taking  of  private  property  for  public  use  sball  make  just  compensation  for 
tbe  property  taken,  injured  or  destroyed  by  tbem,  whicb  compensation 
sball  bo  paid  before  such  taking,  or  paid  or  secured,  at  tbe  election  of  eucb 
corporation  or  individual,  before  such  injury  or  destruction." 

This  section  is  not  in  conflict  with  section  13  of  tbe  Bill  of  Bights,  where; 
tbe  property  is  actually  taken.  Both  sections  required  tbat  tbe  private 
owner  shall  be  compensated  in  money  before  such  taking.  Section  242  does 
provide  tbat  In  case  of  injury  or  destruction  of  property,  unaccompanied  by 
tbe  actual  taking,  tbat  the  compensation  may  either  be  paid  or  secured  at 
tbe  election  of  the  corporation  or  iodividual  before  such  injury  or  destruc- 
ion.  But  there  is  a  manifest  distinction  between  a  taking  of  property  and 
its  incidental  injury  or  destruction.  In  the  latter  case  it  is  often  impossible 
to  determine  in  advance  tbe  extent  of  such  injury;,  and  in  this  state  of  case 
tbe  law  very  properly  provides  tbat  such  damages  may  be  secured  until  tbey 
are  definitely  ascertained.  We  are  fortified  in  our  view  of  this  matter  by 
tbe  very  elaborate  discussion  of  section  242.  in  the  Oonstitutional  Conven- 
tion, where  its  purpose  and  eflfect  was  discussed  in  detail  by  many  of  tbe 
roost  distinguished  members  of  the  convention,  and  an  avowal  was  made  by 
tbe  chairman  of  the  committee  who  reported  the  section  that  the  purpose 
was  to  make  a  distinction  between  the  taking  and  injury  of  property;  and 
that  there  was  no  purpose  to  change  the  law  as  declared  in  tbe  cases  cited 
supra.  Indeed  to  do  so  would  produce  an  irreconcilable  conflict  between 
section  IQ  of  tbe  Bill  of  Rights  and  section  242.  We  are  inclined  to  tbe  opin- 
ion tbat  it  was  tbe  intention  of  the  legislature,  by  tbe  provision  authorizing, 
the  payment  into  court  of  the  damages  assessed,  to  provide  an  easy  way  to 
make  a  tender  to  the  defendant,  and  that  such  payment  into  court  was  in 
reality  a  payment  to  the  defendant;  but  as  tbe  statute  is  not  perfectly  clear 
on  this  point,  and  has  not  been  construed  by  the  Court  of  Appeals,  I  feel 
constrained  to  adhere  to  the  old  rule,  and  require  an  actual  tender  in  money 
before  the  company  is  entitled  to  the  possession  of  the  land.  But  I  entertain 
no  doubt,  however,  tbat  upon  the  payment  or  tender  to  the  defendant  tbat 
tbe  railroad  company  is  entitled  to  tbe  immediate  possession  of  the  land 
condemned  as  fully  as  if  the  title  had  been  conveyed  to  it,  even  if  the  de- 
fendant elected  to  prosecute  an  appeal. 

Tbe  statute  provides  tbat  either  party  may  appeal  to  the  circuit  court  by 
executing  bond  as  required  in  other  cases  within  thirty  days;  and  tbat  tbe 
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appeal  ahall  be  tried  de  novo.  Under  this  statate  the  railroad  coiopaoy  can 
proseonte  an  appeal  to  the  olrcnlt  oonrt  for  the  punx^te  of  redncing  the 
amount  of  damages  awarded  to  the  defendant  notwithstanding  previoug 
payment,  and  the  defendant  is  also  given  the  right  of  appeal  notwithstand- 
ing he  may  have  aooepted  the  oompensation  awarded  in  the  county  coDrfe 
proceedings.  I  am  aware  that  this  is  a  change  of  the  common  law  rale  (bat 
a  party  who  has  recovered  a  judgment  upon  a  claim  which  is  indivisible, 
and  collected  it,  can  not  maintain  an  appeal  against  the  objection  of  the 
judgment  debtor  upon  the  ground  that  he  had  not  reoover^d  enough.  This 
rule  has  been  abrogated  in  appeals  to  this  court  by  the  amendment  of  1888 
to  section  767  of  the  Civil  Code,  and  in  my  opinion  the  legislature  intended 
also  to  change  this  rule  in  cases  of  this  character,  bonds  being  required  to 
the  end  that  the  successful  party  in  the  trial  de  novo  in  the  circuit  court 
might  be  secured  in  the  increase  or  decrease,  as  the  case  may  be,  of  the 
judgment  of  the  county  court. 

It  follows  from  these  views  that  the  payment  by  the  railroad  company  to 
the  county  court  clerk  was  not  equivalent  to  a  tender  of  the  money  to  the 
defendant,  and  until  they  have  done  so  they  are  not  entitled  to  take  ] 
sion  of  the  land  in  controversy. 

For  reasons  indicated  the  motion  to  reinstate  is  overruled. 


JOHNSON  V.  BRAFFORD. 

(Filed  October  30,  1900.) 

Jurisdiction— Appeals—Process— Joinder  of  parties— This  action  was 
brought  in  the  quarterly  court  of  Jefferson  county  to  reoover  1200  damages 
of  appellee  and  A,  it  being  alleged  that  appellant  had  sold  and  assigned  to 
appellee  the  exclusive  right  to  sf  11  a  patented  article  in  Jefferson  oounty,  and 
that  afterwards  appellee  and  A,  as  partners,  in  disregard  of  plaintiff's 
light,  sold  and  erected  the  said  patented  article  to  divers  parties,  to  plain- 
tiff*s'damage.  Process  was  served  on  A  in  Jefferson  county  and  on  appel- 
lee in  Fayette  county.  Appellee  entered  a  special  appearance,  and  moved  to 
quash  the  summons.  He  also  filed  a  special  demurrer  to  the  petition,  alleg- 
ing that  the  Jefferson  Quarterly  Court  had  bo  jurisdiction  of  the  person  of 
appellee;  also  that  said  court  had  no  jurisdiction  of  the  cause  of  aotlon. 
The  motion  and  the  demurrer  v^ere  sustained  and  petition  dismissed.  An 
appeal  was  taken  to  the  circuit  court,  which  sustained  the  demurrer  and  the 
motion  to  dismiss.  Process  on  the  appeal  was  served  on  appellee  111  Jeffer- 
son county.  On  appeal,  Held— That  A  was  improperly  joined  as  a  party  as 
the  only  cause  of  action  alleged  against  appellee  Is  a  breach  of  contract,  but 
A  is  not  alleged  to  have  been  a  party  to  this  contract.  (Section  78,  Civil 
Code  of  Practice.)  While  several  causes  of  action  may,  under  section  86, 
Civil  Code  of  Practice,  be  united,  same  can  be  done  only  in  the  event  each 
affects  all  the  parties,  and  the  action  can  be  brought  in  the  same  county.  If 
there  is  any  cause  of  action  stated  against  A  it  is  for  an  interference  with, 
or  infringement  of,  the  exclusive  right  of  appellant  to  manufacture  and  sell 
a  patented  article,  the  jurisdiction  of  which  is  exclusively  in  the  Federal 
courts.  A  service  of  the  summons  in  the  action  on  A  in  Jefferson  county 
did  not  give  the  quarterly  court  jurisdiction  of  appellee.  But  it  is  insisted 
that  as  summons  on  the  appeal  to  the  circuit  court  was  served  on  appellee 
In  Jefferson  county,  that  court  had  jurisdiction  of  appellee.    Held— That 
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tbe  serrloe  of  prooeBs  on  appellee  in  Jefferson  county,  on  appeal  to  the  oironit 
court,  did  not  give  that  court  jurisdiction  over  hiro,  although  under  section 
796  of  tbe  Civil  Code  of  Practice  appeals  to  tbe  circuit  court  from  judR- 
ments  of  quarterly  and  justices  courts  shall  be  docketed  and  stand  for  trial 
as  ordinary  actions,  and  shall  be  tried  anew  as  if  no  judgment  bad  been 
rendered.  Tbe  service  of  summons  on  tbe  appeal  is  merely  an  incident  of  the 
appeal,  and  does  not  affect  other  rights  of  tbe  litigants.  It  brings  tbe 
parties  upon  whom  it  is  executed  before  tbe  circuit  court  to  tbe  extent  only 
that  be  was  before  tbe  court  below.  A  summons  on  appeal  may  be  served 
Id  any  county.  An  alias  summons  might  have  been  issued  by  the  circuit 
court,  but  this  was  not  done. 

James  T.  A.  Baker  and  John  Roberts  for  appellant. 

W.  B.  Thomas  and  John  Barret  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  filed  his  suit  in  the  quarterly  court  of  Jefferson  county  to  re- 
cover $200  damages  of  tbe  defendant,  J.  H.  Brafford,   and Brum- 

back,  so  styled  in  the  caption.  Tbe  cause  of  acti(MD  asserted  in  the  petition 
was:  Plaintiff  alleged  that  J.  H.  Brafford  had  sold  and  assigned  to  him  an 
exclusive  right  to  sell  a  patent  article  in  Jefferson  county,  this  State. 
Plaintiff  alleged  *'that  afterwards  the  defendants,  J..  H.  Brafford  and  Brum- 
field,  as  partners,  in  disregard  of  said  plaintiff's  right,  sold  and' erected  tbe 
said  patented  article  to  divers  and  various  parties,*'  to  plaintiff's  damage,  as 
stated.  Summons  on  this  petition  directed  to  Jefferson  county  was  executed 
on  O.  Brumfleld  by  tbe  sheriff  of  Jefferson  county.  Brumfield  failed  to 
answer,  and  the  petition  was  taken  as  true.  Brafford  claims  to  have  resided 
in  Fayette  county,  and  summons  was  served  on  him  in  Fayette  county.  He 
entered  a  special  appearance  in  the  Jefferson  Quarterly  Court,  and  moved  to 
quash  the  summons  than  was  served  upon  him  by  tbe  sheriff  of  Fayette.  He 
also  filed  a  special  demurrer  ta  tbe  petition  on  these  grounds:  "First,  be- 
cause the  Jefferson  Quarterly  Court  has  no  jurisdiction  of  tbe  person  of  J. 
H.  Brafford;  second,  because  the  Jefferson  Quarterly  Court  has  no  jurisdic- 
tion of  the  cause  of  action  alleged  against  tbe  defendant,  O.  Brumfleld." 
Tbe  quarterly  court  sustained  the  motion  and  demurier.  The  plaintiff 
falling  to  take  other  steps,  tbe  cause  was  dismissed  as  to  Brafford.  The 
plaintiff  appealed  to,  tbe  Jefferson  Circuit  Court,  which  also  sustained  tbe 
demurrer  and  the  motion  to  dismiss,  and  plaintiff  has  appealed  here. 

The  petition  at  best  is  only  an  attempt  to  recover  from  Brafford  damages 
alleged  to  have  been  sustained  by  tbe  plaintiff  because  of  Brafford 's  breach 
of  a  contract  between  him  and  plaintiff.  Brumfield  is  not  alleged  to  have 
been  a  party  to  that  contract,  therefore,  so  far  as  this  case  is  an  action  upon 
tbe  oontract,  Brumfield  was  not  properly  joined  as  a  party  defendant.  This 
Is  a  transitory  action,  and  under  section  78  of  tbe  Code  "may  be  brought  in 
any  county  in  which  the  defendant,  or  in  which  one  of  several  defendants, 
who  may  be  properly  joined  as  such  in  the  action,  resides  or  is  summoned." 
Brumfleld  was  improperly  joined  as  a  party  defendant,  manifestly  for  tbe 
purpose  of  conferring  a  jurisdiction  upon  the  courts  of  Jefferson  county 
against  Brafford  that  the  law  did  not  authorize.    The  judgment  quashing 
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the  serrioe  of  prooesa  upon  this  ground  was  right.    (Bayse  ▼.  Brown,  78 
Ky.,  55P.) 

SeotloD  118,  subsection  9  of  the  Code  allows  a  pleading  to  contain  state- 
ments of  as  many  causes  of  action  as  there  may  be  grounds  for  in  behalf  of 
the  pleader.  But  section  85  of  the  Code  provides  that  several  causes  of  action 
may  be  united  only  in  event  each  affect  all  the  parties,  and  the  action  may 
be  brought  in  the  same  county,  etc.  If  thern  la  a  cause  of  action  stated  at 
all  against  Brumfleld,  or  even  imperfectly  stated  against  him,  it  is  to  re- 
cover dam'ages  because  of  his  infringement  or  interference  with  the  plain- 
tiff's exclusive  right  to  manufacture  and  sell  a  patented  article,  under  the 
laws  of  the  United  States.  Suits  for  infringements  or  interferences  with, 
or  to  vacate,  or  to  repeal,  patents  must  be  brought  in  the  United  States 
courts.  However,  the  State  courts  have  jurisdiction  to  enforce  contracts  re- 
lating to  patents,  such  as  contracts  to  assign,  or  covenants  contained  in  con- 
tracts for  the  use  of  patented  articles,  as  well  as  of  actions  to  recover 
damages  for  the  breach  of  such  contracts  by  parties  thereto.  (Slmond's  Law 
of  Patents.  240  243;  Mitchell  v.  Thilghman,  19  Wallace,  878;  Billings  v. 
Ames,  82  Mo.,  272;  Marsh  v.  Nichols,  140  U.  S.,  858.) 

So  far  as  the  petition  attempted  to  allege  a  cause  of  action  against  Brafford 
it  was  for  the  breach  of  the  contract  concerning  a  patent,  the  subject-matter 
of  which  action  was  within  the  jurisdiction  of  the  Jefferson  Quarterly  Court; 
but  so  far  as  the  petition  attempted  to  allege  a  cause  of  action  against 
Brumfleld  it  was,  if  anything,  for  an  interference  with,  or  infringement 
of,  the  exclusive  right  of  an  assignee  of  a  patented  article  to  manufaciure 
and  sell  same,  therefore,  was  an  act  exclusively  within  the  jurisdiction  of 
the  Federal  courts.  In  Ransdall  v.  Shropshire,  4  Met.,  827,  this  court  held 
that  where  two  or  moie  causes  of  action  are  improperly  joined  under  a  sec- 
tion of  the  old  Code  (section  111,  which  is  the  same  as  section  83  of  the  pres- 
ent Code),  and  service  was  had  upon  one  of  the  defendants  in  the  county 
where  the  action  was  begun,  the  court  would  not  take  jurisdiction  under 
section  106  of  the  old  Code,  similar  to  section  78  of  the  present  Code,  In  a 
transitory  actien  of  defendants  served  out  of  the  county,  who  were  not 
proper  parties  to  the  cause  of  action  set  up  agaiust  the  defendants  sum- 
moned in  the  county.  So  it  follows  that  in  any  view  of  the  case  the  quar- 
terly court  and  the  circuit  court  ruled  correctly  in  sustaining  the  motion  to 
quash  the  summons. 

The  record  shows  that  when  Johnson  appealed  to  \he  circuit  court  he 
caused  a  summons  on  the  api)eal  to  issue  to  Jefferson  county,  in  which  the 
defendants  were  summooed  to  answer  the  appeal.  The  return  of  tho  sheriff, 
shows  that  this  summons  was  executed  upon  appellee  Brafford  by  the  sheriff 
of  Jefferson  county.  Although  it  is  stated  in  (he  brief  of  appellee  that  this 
is  an  error,  we  must  accept  the  record  as  it  is  for  the  purposes  of  this  appeal. 

We  are  of  opinion,  however,  that  this  service  did  not  bring  appellees  be- 
fore the  court  in  Jeffeison  county,  even  if  had,  as  stated,  for  any  other  pur- 
pose, or  to  any  other  extent  than  to  give  the  Jefferson  Circuit  Court  juris- 
diction to  hear  and  determine  the  original  controversy,  as  it  was  in  the 
Jefferson  Quarterly  Court  immediately  before  the  triol  there.  Although 
under  section  72fi  of  the  Code,  appeals  to  tlio  circuit  court  from  judgments 
of  qunrtiTly  and  ju-^tkes  courts  shall   be  docketed  and  stand  for  trial  as  or- 
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dinary  aotioDS,  and  shall  be  tried  anew  as  if  no  judgment  had  been  ren- 
dered, we  think  that  the  serrloe  of  the  summonB  upon  the  appeal  Is  merely 
an  inoident  of  the  appeal,  and  does  not  afleot  other  rights  of  the  litigants^ 
It  brings  the  party  upon  whom  it  is  executed  before  the  circuit  court  to  the 
extent  only  that  he  was  before  the  court  below. 

Section  724  of  the  Code,  directing  how  such  appeals  may  be  taken,  says: 
"And  the  appellee  shall  be  summoned,  actually  or  constructively,  as  is  pro- 
Tided  in  chapter  2  of  title  4,  to  appear  and  defend  the  appeal. " 

If  the  judgment  in  this  case  had  been  in  favor  of  the  plaintiff  against  the 
defendant  upon  the  record  as  it  appeared  when  filed  in  the  circuit  court, 
and  the  defendant  had  executed  the  bond  and  prosecuted  the  appeal  as  pro- 
vided in  section  724,  and  no  other  ^teps  had  been  taken,  the  court  would  have 
been  compelled  to  adjudge  the  rights  of  the  parties  as  based  upon  the  record 
brought  up  from  the  quarterly  court.  That  would  necessarily  have  been  to 
have  quashed  the  service  of  the  summons.  If  the  plaintiff  then  desired 
further  steps  to  be  taken,  lie  would  have  been  compelled  to  have  had  a  new 
summons  issued,  and  served  in  Jefferson  county.  (L.  &  N.  B.  B.  Co.  v. 
Sanders,  11  Ky.  Law  Bep.,  53,  a  case  decided  by  the  Superior  Court.)  Or. 
if  under  section  724  the  summons  issued  upon  the  appeal  can  not  be  served 
upon  the  adverse  party  by  an  actual  service,  it  might  be  constructively 
served  as  provided  in  the  Code  for  constructive  service  upon  absent  defend- 
ants. Such  a  service,  while  giving  the  court  jurisdiction  of  the  case  to  ad- 
judge the  rights  of  the  parties  according  to  the  original  record,  would  not, 
of  course,  bring  the  party  so  served  before  the  court  so  as  to  authorize  a 
personal  judgment  against  him  unless  he  had  been  before  the  court  below 
by  actual  service  or  appearance  so  as  to  justify  such  a  judgment. 

We  are  of  opinion  that  when  the  summons  upon  the  appeal  has  been  served 
on  the  appellee  its  oiSce  is  fulfilled,  and  it  can  neither  enlarge  the  rights  of 
the  litigants,  nor  detract  from  them  as  they  stood  before  the  service,  other 
than  to  transfer  to  the  circuit  court  jurisdiction  of  the  case,  and  thereby 
suspend  for  the  time  the  judgment  appealed  from. 

The  correctness  of  this  view  becomes  even  more  apparent  when  it  is  re- 
membered that  a  summons  on  appeal  nmy  be  served  in  any  county.  Now 
if  service  of  the  summons  to  answer  the  appeal  has  the  effect  to  bring  the 
appellee  before  the  court  for  all  purposes,  regardless  of  whether  he  was  before 
the  court  below,  it  would  follow  that  one  in  appellee  Brafford's  attitude,  by 
the  very  practice  indulged  and  condemutd  in  this  case,  could  be  successfully 
fsued  in  a  county  and  court  not  authorized  by  the  provisions  of  section  78  of 
the  Code. 

We  are  further  of  opinion  that  when  the  lower  court  had  jurisdiction  of 
the  subject-matter  the  appellate  court  (the  circuit  court  in  this  instance) 
might  have  caused  an  alias  summons  to  be  issued  on  the  petition  (or  state- 
ment), and  served  as  if  the  case  had  oiiginally  been  brought  in  such  higher 
court.  But  there  was  no  motion  for  alias  summons  in  this  case,  consequently 
it  was  not  error  for  the  court  to  dismiss  the  action. 

Judgment  afSrmed. 
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the  servloe  of  process  upon  this  gronDd  was  right.    (Bayse  y.  BrowD,  79 
Ky.,  55P.) 

Seotion  118,  subsectloD  9  of  the  Code  allows  a  pleadioK  to  coDtaln  state- 
meotH  of  as  many  causes  of  aotlon  as  there  may  be  ^rouDdd  for  in  behalf  of 
the  pleader.  But  section  85  of  the  Code  provides  that  several  causes  of  actioD 
may  be  united  only  in  event  each  affect  all  the  parties,  and  the  action  may 
be  brought  in  the  same  county,  etc.  If  them  is  a  cause  of  action  stated  at 
all  against  Brumfleld,  or  even  imperfectly  stated  against  him,  it  is  to  re- 
cover dam'ages  because  of  his  infringement  or  interference  with  the  plain- 
tiff's exclusive  right  to  manufacture  and  sell  a  patented  article,  under  the 
laws  of  the  United  States.  Suits  for  infringements  or  interferences  with, 
or  to  vacate,  or  to  repeal,  patents  must  be  brought  in  the  United  States 
courts.  However,  the  State  courts  have  jurisdiction  to  enforce  contracts  re- 
lating to  patents,  such  as  contracts  to  assign,  or  covenants  contained  in  con- 
tracts for  the  use  of  patented  articles,  as  well  as  of  actions  to  recover 
damages  for  the  breach  of  such  contracts  by  parties  thereto.  (Slraond's  Law 
of  Patents.  240  243;  Mitchell  v.  Thilghman,  19  Wallace,  878;  Billings  v. 
Ames,  82  Mo.,  272;  Marsh  v.  Nichols,  140  U.  S.,  353.) 

So  far  as  the  petition  attempted  to  allege  a  cause  of  action  against  Brafford 
it  was  for  the  breach  of  the  contract  concerning  a  patent,  the  subject-matter 
of  which  action  was  within  the  jurisdiction  of  the  Jefferson  Quarterly  Court; 
but  so  far  as  the  petition  attempted  to  allege  a  cause  of  action  against 
Brum  field  it  was,  if  anything,  for  an  interference  with,  or  infringement 
of,  the  exclusive  right  of  an  assignee  of  a  patented  article  to  manufacture 
and  sell  same,  therefore,  was  an  act  exclusively  within  the  jurisdiction  of 
the  Federal  courts.  In  Ransdall  v.  Shropshire,  4  Met.,  327,  this  court  held 
that  where  two  or  moie  causes  of  action  are  improperly  joined  under  a  sec- 
tion of  the  old  Code  (section  111,  which  is  the  same  as  section  83  of  the  pres- 
ent Code),  and  service  was  had  upon  one  of  the  defendants  in  the  county 
where  the  action  was  begun,  the  court  would  not  take  jurisdiction  under 
section  100  of  the  old  Code,  similar  to  section  78  of  the  present  Code,  in  a 
transitory  actien  of  defendants  served  out  of  the  county,  who  were  not 
proper  parties  to  the  cause  of  action  set  up  against  the  defendants  sum- 
moned in  the  county.  So  it  follows  that  in  any  view  of  the  case  the  quar- 
terly court  and  the  circuit  court  ruled  correctly  in  sustaining  the  motion  to 
quash  the  summons. 

The  record  shows  that  when  Johnson  appealed  to  ^the  circuit  court  be 
caused  a  summons  on  the  appeal  to  issue  to  Jefferson  county,  in  which  the 
defendants  were  summooed  to  answer  the  appeal.  The  return  of  the  sheriff 
shows  that  this  summons  was  executed  upon  appellee  Brafford  by  the  sheriff 
of  Jefferson  county.  Although  it  is  stated  in  the  brief  of  appellee  that  this 
is  an  error,  we  must  accept  the  record  as  it  is  for  the  purposes  of  this  appeal. 

We  are  of  opinion,  however,  that  this  service  did  not  bring  appellees  be- 
fore the  court  in  Jeffeison  county,  even  if  had,  as  stated,  for  any  other  pur- 
pose, or  to  any  other  extent  than  to  give  the  Jefferson  Circuit  Court  juris- 
diction to  hear  and  derermiue  the  original  controversy,  as  it  was  in  the 
Jefferson  Quarterly  Court  immediately  before  the  trial  there.  Although 
under  section  72^  of  the  Code,  appeals  to  tlif)  circuit  court  from  judgments 
of  qunrtiTl}-  and  justices  courts  shall   be  docketed  and  stand  for  trial  as  or- 
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dioary  aotions,  and  Bball  be  tried  anew  as  if  no  judgment  had  been  ren- 
dered, we  think  that  the  seryice  of  the  snmmonB  upon  the  appeal  is  merely 
an  incident  of  the  appeal,  and  does  not  affeot  other  rights  of  the  litigants. 
It  brings  the  party  upon  whom  it  is  executed  before  the  oircuit  court  to  the 
extent  only  that  he  was  before  the  court  below. 

Section  7S4of  the  Code,  directing  how  such  appeals  may  be  taken,  says: 
'*And  the  appellee  shall  be  summoned,  actually  or  constructively,  as  is  pro- 
Tided  in  chapter  2  of  title  4,  to  appear  and  defend  the  appeal." 

If  the  judgment  in  this  case  had  been  in  favor  of  the  plaintiff  against  the 
defendant  upon  the  record  as  it  appeared  when  filed  in  the  circuit  court, 
and  the  defendant  had  executed  the  bond  and  prosecuted  the  appeal  as  pro- 
vided in  section  724,  and  no  other  dteps  had  been  taken,  the  court  would  have 
been  compelled  to  adjudge  the  rights  of  the  parties  as  based  upon  the  record 
brought  up  from  the  quarterly  court.  That  would  necessarily  have  been  to 
have  quashed  the  service  of  the  summons.  If  the  plaintiff  then  desired 
further  steps  to  be  taken,  lie  would  have  been  compelled  to  have  had  a  new 
summons  issued,  and  served  in  Jefferson  county.  (L.  &  N.  B.  K.  Co.  v. 
Sanders,  11  Ky.  Law  Rep.,  63,  a  case  decided  by  the  Superior  Court.)  Or. 
if  under  section  724  the  summons  issued  upon  the  appeal  can  not  be  served 
upon  the  adverse  party  by  an  actual  service,  it  might  be  constructively 
served  as  provided  in  the  Code  for  constructive  service  upon  absent  defend- 
ants. Such  a  service,  while  giving  the  court  jurisdiction  of  the  case  to  ad- 
judge the  rights  of  the  parties  according  to  the  original  record,  would  not, 
of  course,  bring  the  party  so  served  before  the  court  so  as  to  authorize  a 
personal  judgment  against  him  unless  he  had  been  before  the  court  below 
by  aotual  service  or  appearance  so  as  to  justify  such  a  judgment. 

We  are  of  opinion  that  when  the  summons  upon  the  appeal  has  been  served 
on  the  appellee  its  office  Is  fulfilled,  and  it  can  neither  enlarge  the  rights  of 
the  litigants,  nor  detract  froio  them  as  they  stood  before  the  service,  other 
than  to  transfer  to  the  circuit  court  jurisdiction  of  the  case,  and  thereby 
suspend  for  the  time  the  judgment  appealed  from. 

The  correctness  of  cbls  view  becomes  even  more  apparent  when  it  is  re- 
membered that  a  summons  on  appeal  may  be  served  in  any  county.  Now 
if  service  of  the  summons  to  answer  the  appeal  has  the  etlect  to  bring  the 
appellee  before  the  court  for  all  purposes,  regardless  of  whether  he  was  before 
the  court  below,  it  would  follow  that  one  in  appellee  Brafford's  attitude,  by 
the  very  practice  indulged  and  condeniutd  in  this  case,  could  be  successfully 
nued  in  a  county  and  court  not  authorized  by  the  provisions  of  section  78  of 
the  Code. 

We  are  further  of  opinion  that  when  the  lower  court  had  jurisdiction  of 
the  subject-matter  the  appellate  court  (the  circuit  court  in  this  instance) 
might  have  caused  an  alias  summons  to  be  Issued  on  the  petition  (or  state- 
ment), and  served  as  if  the  case  had  oilginally  been  brought  in  such  higher 
court.  But  there  was  no  motion  for  alias  summons  in  this  case,  consequently 
it  was  not  error  for  the  court  to  dismiss  the  action. 

Judgment  affirmed. 
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GIBSON,  &o.  V.  SUTTON,  &o. 

(FUed  October  81,  IQOS-Not  to  be  imported.) 

'  1.  Wills— Evidence— AdmissioDS  of  a  devisee  of  facts  as  to  the  ooDdltion  of 
testator's  miod  at  the  time  of  makinR  his  will  to  contestant  may  be  testlfled 
to  by  contestant.  Such  admissions  are  competent  affalnst  all  the  deviaeefl. 
Such  parties,  like  co-obligors,  have  a  common  interest  in  the  same  qneatioD, 
and  mast  stand  or  fall  together.  They  are  thus  consolidated  by  tbetr  testa- 
tor and  by  their  own  act  in  claiming  under  his  will. 

d.  New  trial—Newly-dlscovered  evidence— A  defendant  who  has  admitted 
the  statements  of  an  absent  witness  contained  in  an  aflBdavit  for  the  par- 
poses  of  a  trial  can  not  obtain  a  new  trial  on  the  ground  that  the  absent 
witness  would  have  made  different  statements.  The  court  properly  refused 
«  new  trial  on  the  ground  that  since  the  trial  it  has  been  discovered  that 
contestant,  who  was  a  daughter  of  testator,  and  omitted  in  the  will,  was  on 
unfriendly  terms  with  her  father,  as  she  was  fully  cross-examined  on  this 
point. 

8.  Instruction  as  to  mental  inoapaolty— The  court  properly  gave  an  In- 
struction as  to  the  mental  capacity  of  testator  to  make  a  will  as  tliere  was 
evidence  competent  to  establish  mental  incapacity. 

F.  J.  Pentecost  and  Montgomery  Merritt  for  appellants. 

Yeaman  &  Yeaman  for  appellees. 

Appeal  from  Henderson  Circuit  Court.  * 

Opinion  of  the  court  by  Judge  Bumaro. 

Nathan  A.  Gibson  was  married  four  times.  By  his  first  wife  he  had  a 
daughter,  the  appellee,  Susan  E.  Sutton,  his  second  wife  was  a  widow  at  the 
time  he  married  her,  having  several  children  by  a  former  marriage.  When 
quite  an  old  man  he  married  his  fourth  wife,  and  died  some  eight  or  nine 
months  thereafter,  after  having  first  executed  the  paper  In  contest  In  this 
<jase,  by  which  he  devised  his  entire  estate  to  his  surviving  widow  and  the 
children  and  grandchildren  of  his  seoond  wife.  Thiawlll  was  duly  probated 
In  the  Henderson  County  Court,  and  an  appeal  was  taken  therefrom  to  the 
oircuit  court. 

When  the  case  was  called  for  trial  in  the  circuit  court'tfae  appellee,  J.  O. 
Sutton,  the  husband  of  Susan  £.  Sutton,  filed  an  affidavit  for  a  oontinnanos 
of  the  case  at  that  term  of  court,  on  account  of  the  absenoe  of  Randolph  Os- 
borne and  Frank  Martin,  both  of  whom  had  been  summoned  to  appear  as 
witnesses  to  testify  for  plaintiff  at  that  term  of  the  court.  The  affidavit  re- 
oited  that  Osborne  would  testify  that  he  was  with  the  deceased  continuously 
for  several  days  before  his  death ;  and  that  for  several  days  before  the  alleged 
will  was  written,  on  that  day  and  until  his  death,  the  deceased  was  ex- 
tremely feeble,  almost  continuously  unconsciotis  and  apparently  under  the 
influence  of  opiates;  that  in  his  Judgment  the  deceased  was  inoapable  of 
disposing  of  his  property  by  will.  The  motion  for  a  continuance  was  over- 
ruled, and  plaintiff  was  permitted  to  read  the  aflSdavit  upon  the  trial,  which 
resulted  in  a  verdict  against  the  will.  A  new  trial  was  asked  upon  the 
ground  that  the  verdict  was  not  sustained  by  the  eyidenoe,  and  that  the 
court  erred  in  admitting  as  testimony  against  the  other  devisees  under  the 
will  alleged  statements  made  by  the  widow  of  the  deceased  to  the  oontest- 
ants  and  other  parties  as  to  the  execution  of  the  will,  and  the  capacity  of 
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testator  to  make  it;  and  also  upon  the  ground  of  newly* discovered  eyldenoe. 
The  motion  was  overraled. 

Upon  the  trial  of  the  case  the  appellee,  Susan  E.  Sutton,  was  permitted 
to  testify  that  the  surviving  widow,  Nannie  R.  Gibson,  a  short  time  before 
an  appeal  was  taken  from  the  order  of  the  county  court,  inquired  whether 
she  was  Koing  to  appeal,  and  said  to  her  that  if  she  (Susan)  knew  what  she 
did,  and  who  to  go  to,  that  she  uould  set  aside  the  will;  that  it  was  the  will 
of  Henry  Johnson  and  Mary  Sutton,  children  of  his  second  wife,  and  devi- 
sees under  the  will.  And  the  same  testimony  is  Klven  in  substance  by  sev- 
eral other  witnesses  over  the  objection  of  appellants.  And  upon  this  appeal 
it  is  very  earnestly  contended  that  this  evidence  was  only  competent  against 
the  surviving  widow  and  not  against  the  other  devisees  under  the  will;  and 
thttt  the  court  erred  in  refusing  to  so  instruct  the  jury.  In  support  of  thia 
contention  we  are  referred  to  a  number  of  apparently  well-considered  opin- 
ions from  the  supreme  courts  of  other  States,  especially  Pennsylvania,  Mas- 
sachusetts, Indiana  and  West  Virginia.  Counsel  for  appellant,  however, 
very  frankly  admit  that  the  opinions  relied  on  are  not  in  line  with  tho 
decisions  of  this  court,  and  which  he  insists  are  not  supported  either  by  rea- 
son or  the  great  weight  of  authority.  This  same  point  was  considered  in 
the  case  of  Beall,  &c.  v.  Cunningham,  40  Ky.,  899,  and  in  considering  the 
question  the  court,  through  C.  J.  Robertson,  said:  "The  admission  of  one 
legatee  of  devisee,  obviously  against  his  interest,  should  be  evidence  against 
himself,  and  it  would  seem  to  be  unreasonable  that  he  should  escape  the 
effect  of  them  altogether  merely  because  they  might  not  be  equally  conclu- 
sive as  to  the  interest  of  his  co-legatees  or  devisees.  And  the  rule  of  evidence 
that  entitle  him  to  such  an  escape  would  equally  apply  to  the  admissions  of 
nineteen  out  of  twenty  co-legatees,  and  even  when  the  interest  of  the  twen- 
tieth legatee,  who  had  made  no  admission,  may  not  be  equal  to  one  thou- 
sandth part  of  the  aggregate  Interest  of  theninteen  who  had  made  adiuigsions 
against  the  validity  of  the  common  document,  this  wodld,  in  our  judgment, 
be  unreasonable  and  unjust. 

*'Ife  would,  in  our  opinion,  be  more  consistent  with  principle  and  analogy 
to  allow  the  admission  of  a  fact  but  one  of  several  legatees  or  devisees,  evi- 
dently against  his  interest,  to  be  evidence,  entitles  to  the  effect  not  of  an 
admission  by  all  of  his  associates  in  interest  by  the  simple  circumstances 
that  a  party  interested  admitted  what  he  probably  would  not  have  done  had 
he  not  believed  it  to  be  true.  And  this  fact,  though  not  entitled  to  the 
effect  of  an  admission  by  all  concerned  in  a  common  Interest  under  the 
will,  may  nevertheless  tend,  legitimately,  to  a  presumption  against  all  of 
them  (in  a  degree  corresponding  with  all  the  circumstances)  that  the  thing 
admitted  may  be  true. 

"Such  parties,  like  co-obligors,  have  a  common  Interest  In  the  same  ques- 
tion, and  must  stand  or  fall  together.  They  are  thus  consolidated  by  their 
testator,  and  by  their  own  act,  in  claiming  under  his  will." 

And  in  Rogers  v.  Rogers,  41  Ky.,  824,  the  court,  again  speaking  through 
the  obief  justice,  re-afflrmed  the  rule  in  the  case  of  Beall's  will.  And  the 
question  was  discussed  in  the  case  of  Milton,  &c.  v.  Hunter,  &o.,  76  Ky.» 
168,  the  opinion  being  written  by  Chief  Justice  Lindsay,  and  after  review- 
ing both  of  the  older  cases  and  other  authorities,  said:  "The  question  is  one 
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on  wbioh  the  aathoritlea  are  In  confllot  Id  other  States,  but  as  the  rule  la 
not  likely  to  prejudice  the  rights  of  parties  claliulng  under  a  oontested  will, 
and  has  prevailed  in  this  State  for  more  than  thirty-five  years,  we  are  ot  the 
opinion  that  the  safer  course  is  to  follow  rather  than  to  set  It  aside." 

And  we  do  not  feel  at  liberty  at  this  late  day  to  disregard  decisions  which 
have  been  generally  acquiesced  in  by  the  profession  as  sound  because  Dofe  In 
accord  with  the  rule  in  other  States. 

It  is  next  urged  that  there  is  no  evidence  to  warrant  an  instruction  on 
undue  influence  or  to  authorize  the  submission  to  the  jury  of  testator's 
capacity  to  make  the  will  In  contest.  The  appellee,  Susan  E.  Sutton,  testi- 
fied that  she  was  with  her  father  on  the  day  the  will  was  written;  that  be 
was  under  the  influence  of  opiates,  drowsy,  suffering  from  smotherioK 
spells,  and,  in  her  opinion,  entirely  incapable  of  making  a  will.  Her  testi- 
mony and  the  affidavit  for  a  continuance,  which  was  read  as  evidence,  were 
sufficient,  in  our  opinion,  to  justify  the  submission  under  proper  instrnctioDa 
of  both  questions  to  the  consideration  of  a  jury,  who  are  peculiarly  qualified 
pass  upon  question  of  fact  of  this  character,  and  who,  under  our  system, 
are  the  exclusive  judges  of  the  weight  and  credibility  of  the  witnesses. 

In  support  of  the  motion  for  a  new  trial,  on  the  ground  of  newly-discoT- 
ered  evidence,  appellants  filed  the  affidavits  of  a  number  of  persons,  which 
tend  to  show  that  the  contestant,  Mrs.  Susan  Sutton,  was  not  on  friendly 
terms  with  her  father,  and  also  the  affidavit  of  Osborne  repudiating  largely 
the  statement  contained  in  the  affidavit  of  John  O.  Sutton  as  to  what  he 
would  prove.  The  relations  existing  between  the  contestant  and  her  father 
were  gone  into  upon  the  trial,  and  she  was  very  fully  cross-examined  on 
this  subject,  and  were  of  so  notorious  a  character  that  the  newly -discovered 
testimony  could  not,  in  our  opinion,  have  materially  affected  the  verdict 
and  were  largely  cumulative.  And  certainly  it  can  not  be  seriously  con- 
tended that,  after  admitting  that  an  absent  witness  would  prove  the  facta 
recited  in  an  affidavit  for  a  continuance  in  order  to  secure  a  trial, after  an  ad- 
verse verdict  a  new  trial  would  be  granted  on  the  ground  that  the  absent 
witness  would  have  made  statements  different  from  those  recited  in  the 
affidavit  if  he  had  been  present. 

Upon  the  whole  case  we  have  concluded  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 


HALLAM,  REC'R    v.  ASHFORD,  &o. 

(Filed  October  81.  1903— Not  to  be  reported.) 

1.  Parties  to  actions— Building  and  loan  associations— Estoppel— In  this 
action  by  the  receiver  of  a  building  and  loan  association,  appointed  in  the 
State  of  Minnesota,  to  enforce  the  collection  of  a  mortgage  debt  on  land,  the 
defense  is  made  that  the  receiver  can  not  maintain  the  action  in  this  state. 
nor  can  said  action  be  maintained  because  the  association  failed  to  comply 
with  section  671  of  Kentucky  Statutes,  by  filing  with  the  secretary  of  state 
the  name  of  an  agent  upon  whom  process  could  be  served.  Held— That  the 
receiver  of  a  foreign  corporation  appointed  in  another  State  may  maintain 
such  action.  Appellees,  who  are  sued  upon  a  contract  made  with  a  corpora- 
tion, are  estopped  from  relying  upon  the  failure  of  the  corporation  to  comply 
with  section  671  of  the  statute. 
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2.  CoDTeyaDoes— Tbe  deed  ooDveylng  land  to  M.  and  her  ohlldreo  vested 
the  land  in  her  and  ber  childreD  duriDfi;  her  life  as  joint  tecaotfi.  At  her 
death  the  fee  simple  title  descended  to  her  then  living  children,  or  the  heirs 
of  any  who  failed  to  survive  the  niother  leaving  Issue,  and  the  title  of  the 
children  living  Is  a  defeasible  fee.  Those  who  died  before  the  mother  with- 
out Issue  took  no  interest,  and  two  of  the  appellees  have  each  a  one-third 
of  the  prooeedsof  the  farm  during  the  life  of  the  mother,  and  this,  with  the 
contingent  interest  of  B..  can  be  subjected  to  appellant's  debt. 

8.  Usury— All  usury  embraof^d  In  nntps  can  be  ascertained  by  the  oommis- 
flloner  and  deducted  from  the  judgment  against  appellees. 

W.  C.  Bell  for  appellant. 

Phil  B.  Thompson,  Sr.,  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appellant,  Oscar  Hallam,  was  appointed  by  a  Minnesota  court  of  gen- 
oral  jurisdiction  receiver  of  the  Continental  Savings,  Loan  and  Building 
Co.,  of  St.  Paul,  Minn.,  and  was  expressly  authorized  by  the  judgment  of 
that  court  to  collect  the  claim  sued  for  In  this  action.  Pursuant  to  this 
authority  be  sought  in  this  suit  to  subject  the  interest  of  the  appellees, 
Melinda  Ash  ford,  Levy  Ash  ford  and  ^Slary  Foster  Jones,  In  a  tract  of  124^ 
acres  of  land  situated  in  Mercer  county  to  the  payment  of  two  notes  of  |160 
each,  dated  on  the  10th  day  of  June,  1897,  executed  by  Levy  Ashford, 
Melinda  Ashford  and  Mary  Foster  Jones  to  his  company,  and  which  were 
secured  by  a  mortgage  simultaneously  executed  on  the  land  sought  to  be 
subjected. 

The  defendants  in  their  answer  denied  that  the  relief  sought  should  be 
granted  on  several  grounds:  First,  they  charge  that  the  plaintiff's  company 
has  not  filed  in  the  office  of  secretary  of  state  a  statement  signed  by  its 
president  or  secretary,  giving  the  location  of  its  office  and  name  of  its  agent 
thereat  in  this  State  upon  whom  process  could  be  served,  as  required  by 
flection  571  of  the  statutes,  and  in  consequence  of  such  negligence  could  not 
maintain  this  suit;  second,  that  a  receiver  appointed  by  the  court  of  another 
SState  could  npt  maintain  an  action  in  this  State  to  enforce  a  mortgage  lien 
upon  the  reitl  estate  of  a  citizen  of  this  State;  third,  it  is  charged  that  on 
the  89th  day  of  December,  1893,  plaintiff's  company  loaned  to  one  Samuel 
Ashford,  a  son  of  the  defendants.  Levy  and  Melinda  Ashford,  $800,  at  the 
flame  time  requiring  him  to  subscribe  for  certain  stock  in  the  corporation, 
and  on  which  Samuel  Ashford  paid  large  sums  in  fines,  dues  and  premiums, 
for  which  he  received  no  credit,  and  by  false  and  fraudulent  representation 
induced  the  defendants,  Levy  and  Melinda  Ashford,  to  execute  a  mortgage 
on  land  occupied  by  them  to  secure  said  loan  to  Samuel  Ashford ;  and  that  after 
his  death  plaintiff's  company,  by  false  and  fraudulent  representation,  in- 
duced the  defendants,  Malinda  and  Levy  Ashford,  and  their  daughter,  Mary 
Foster  Jones,  to  execute  the  notes  and  mortgage  sued  on  in  lieu  of  the  debt 
due  by  Samuel  Ashford  alone,  and  claimed  that  these  notes  were  in  excess 
of  the  actual  balance  due  to  the  company.  They  also  deny  that  either  of  the 
defendants  have  any  interest  in  the  land  which  can  be  subjected  In  this  pro- 
ceeding.   The  averments  of  this  petition  were  denied  by  reply.    And  subse- 
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queotly  a  great  many  amended  petitions,  answers,  replies  and  demnners 
were  filed,  which  so  oonfase  the  issues  as  to  make  it  diflScnlt  to  determine 
on  what  the  judgment  of  the  trial  court  turned.  But  it  apparently  dis- 
missed plaintiff's  petition  on  the  ground  that  appellant  could  not,  as  re- 
ceiver, under  the  appointment  of  a  foreign  court,  maintain  this  action;  and 
that  the  failure  of  the  appellant  company  to  comply  with  the  provisiona  of 
section  671  of  the  statutes  disqualified  them  from  maintaining  this  suit. 

The  right  of  a  receiver  appointed  by  the  court  of  another  State  to  main- 
tain an  action  of  this  character  in  the  courts  of  this  State  is  well  settled. 
(Rogers  v.  Raines,  18  Ky.  Law  Rep.,  770;  Johnstone  v.  Rogers,  &c.,  19  Ky. 
Law  Rep.,  1272. )  And  in  Jonson  v.  Mason  Lodge,  No.  33.  —  Ky.  Law 
Rep.,  —,  it  was  held  that  one  who  is  sued  upon  a  contract  made  with  a  cor- 
poration is  estopped  from  relying  upon  the  failure  of  the  corporation  to 
comply  with  the  provisions  of  section  571.  As  this  question  was  very  thor- 
oughly considered  in  that  case,  and  has  been  followed  in  quite  a  number  of 
subsequent  decisions  of  this  court,  it  is  unnecessary  for  us  to  again  consider 
the  question.  And  we  are  of  the  opinion  that  the  court  erred  in  its  rulinga  * 
upon  both  questions. 

We  are  asked  upon  this  appeal  to  construe  the  deed  from  George  Davis  to 
Melinda  Asbford  and  her  children,  executed  on  the  13th  day  of  April,  1S97» 
and  which  is  the  same  land  mortgaged  by  appellees  to  secure  the  notes  sued 
on.  The  granting  clause  of  that  deed  is  as  follows:  '*This  deed  of  convey- 
ance made  and  entered  into  this  the  13th  day  of  April,  1897,  between  George 
Davis,  of  Mercer  county,  Kentucky,  of  the  first  part  and  Melinda  Asbford 
and  her  children,  she  now  has,  and  any  other  she  may  hereafter  have,  of  the 
second  part,  witnesseth :  The  said  party  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  $1  cash  in  hand  paid  and  natural  love  and  affection  I 
hbve  for  my  said  daughter,  Melinda  Asbford,  wife  of  Levy  Ashford,  and  her 
living  children,  and^  any  other  that  she  may  hereafter  have,  do  hereby  sell 
and  convey  to  said  Melinda  Asbford  and  her  children  during  the  life  of  said 
Melinda  Ashford,  and  at  her  d«ath  to  go  directly  to  her  then  living  children 
or  heirs  of  any  dead  ones,  the  following  described  property." 

In  our  opinion  Melinda  Ashford  and  her  children  were  joint  tenants  in 
this  tract  of  land  during  her  life.  At  her  death  the  fee  simple  descended  to 
her  then  living  children  or  the  heirs  of  any  who  failed  to  survive  the  mother, 
leaving  issue.  And  the  title  of  the  children  living  is  a  defeasible  fee.  Those 
who  die  before  the  mother  without  issue  took  no  interest.  Those  who  sur- 
vived her  or  died  leaving  issue  were  vested  with  the  fee  simple  title.  It 
appears  that  the  defendant,  Mary  Foster  Jones,  is  the  only  living  child  of 
the  defendants,  Levy  and  Melinda  Ashford;  that  the  defendants,  Nelly, 
Joseph  and  David  Ashford,  are  the  children  of  a  dead  son.  Consequently 
Melinda  and  Mary  Foster  Jones  are  each  entitled  to  one-third  of  the  proceeds 
of  the  farm  during  the  life  of  Melinda  Ashford,  and  this  interest  and  the 
contingent  interest  of  Mary  Foster  Jones  in  the  remainder  can  be  subjected 
to  the  payment  of  the  debt  sued  on. 

In  one  of  the  numerous  amended  petitions  filed  in  this  proceeding  it  Is 
conceded  that  the  notes  sued  on  were  the  outgrowth  of  a  loan  made  to  Me- 
linda Ashford  in  1892  by  the  appellant  company,  and  It  is  claimed  by  appel- 
lees that  these  notes  embraced  a  considerable  amount  of  usury  paid  in  as 
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premiums,  dues,  flues  and  Interest.  Appellees  are  entitled,  upon  the  return 
of  this  case,  to  have  thU  matter  loolced  into,  and  all  usury  oolleoted  from 
the  date  of  tbe  original  transaction  in  189S  extracted.  We  think,  upon  th& 
rotnrn  of  the  case  to  the  lower  court,  that  it  would  be  well  that  the  plead- 
ings be  reformed  and  simplified. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


SMITH'S  EX'OR,  &c.  v.  MAY.  &c. 

(Filed  October  81,  1903— Not  to  be  reported.) 

Guardian  and  ward— Investment  pf  funds  belonging  to  infants— Liens-* 
Appellant,  as  guardian  of  his  infant  wards,  brought  an  action  against 
them,  alleging  that  he  had  in  his  hands  about  14,000  and  some  bank  stock, 
and  that  they  owned  a  tract  of  land  adjoining  a  tract  of  about  200  acres 
which  belonged  to  him,  and  that  he  was  unable  to  pay  them  what  he  owed 
them  unless  he  could  sell  them  this  land  at  foO  an  acre,  and  asked  that  the 
bank  stock  be  sold,  and  the  proceeds  applied  to  the  purchase  of  the  farm. 
The  court  ordered  the  bank  stock  sold  and  the  proceeds  to  be  invested  in  the 
tract  of  200  acres  at  $50  per  acre.  In  the  meantime  creditors  of  appellant 
holding  mortgase  liens  on  said  land  foreclofed  same,  and  at  the  sale  appel- 
lant, as  guardian,  purchased  134  acres  of  a  162-acre  tract  to  satisfy  said  debt. 
This  left  about  twenty-eight  acres  of  that  tract  upon  which  another  creditor 
of  appellant  levied  an  execution,  and  had  tbe  land  ^old  and  purchased  same,. 
although  appellant  at  the  sale  notified  him  that  the  property  belonged  to  hia 
children.  Held— That  the  creditor  obtained  unly  an  equity  in  said  land 
which  was  subsequent  U)  the  prior  lien  of  the  children,  and  the  purchase  of 
the  134  acres  of  land  not  requiring  all  the  proceeds  from  the  bank  stock  to 
pay  for  it.  said  twenty  eight  acres  were  in  Hen  to  secure  the  children  in  the 
balance  of  the  money  from  their  bank  stock.  This  lien  was  prior  to  the 
levy  of  the  execution  as  the  funds  were  invented  in  land.  The  purchaser, 
under  execution  sale,  obtained  a  lien  with  10  per  cent,  interest  after  the 
payment  of  the  residue  for  the  benefit  of  the  children.  The  children  should 
be  first  required  to  exhaust  tbe  lan4  on  which  the  execution  creditor  has  no 
lien. 

McMillan  &  Talbott  for  appellants. 

John  S.  Smith  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  October  11,  1803,  John  C.  May,  as  statutory  guardian  of  his  three  in- 
fant children,  filed  a  petition  in  the  Bourbon  Circuit  Court  against  them,  in 
which  he  set  up  that  as  guardian  he  had  in  his  hands  of  their  money  some- 
thing like  14,000.  and  they  owned  thirty-five  shares  of  the  capital  stock  of 
tbe  Cynthiana  National  Bank,  worth  about  1220  a  share;  also  a  tract  of  275. 
Aores  of  land  in  Bourbon  county  adjoining  a  tract  of  about  200  acres  which 
he  owned,  of  value  $55  an  acre ;  that  be  was  unable  to  pay  his  wards  the 
amount  he  owed  them  otherwise  than  by  a  sale  of  the  tract  of  land  owned 
by  him;  that  a  sole  of  the  thirty-five  shares  of  bank  stock  and  the  invest- 

vol.  24—56 
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meat  of  the  proceeds,  and  of  the  $1,000  \n  his  hands  as  guardian  In  this  tract 
of  land  would  be  beneficial  to  his  wards.  The  land  was  minutely  described 
in  the  petition.  It  consisted  of  two  tiaots,  one  of  the  169  acres,  one  of  86K 
acres.  He  prayed  the  direction  of  the  court  to  sell  the  stock  and  to  invest 
the  proceeds  of  the  sale,  as  well  as  his  indebtedness  to  his  wards,  in  the  land. 
The  case  was  properly  prepared,  proof  was  taken  and  on  final  hearing  the 
court  ordered  a  sale  of  thirty-five  shares  of  capital  stock  in  the  bank,  and 
directed  "the  proceeds  thereof  invested  in  the  purchase  for  said  defendants, 
at  the  price  of  150  per  acre,  of  the  tract  of  about  2C0  acres  of  land  situate  in 
this  county  and  fully  described  in  the  petition."  Under  this  judgment  the 
icuardlan  sold  ten  shares  of  the  stock  at  $216  a  share  and  the  remainder  at 
$310  a  share.  In  the  meantime,  however,  the  Northern  Bank  of  Kentucky, 
which  held  a  mortf^age  on  the  land  for  a  debt  of  $4,801  and  interest,  filed  a 
suit  to  foreclose  its  mortgage.  In  this  suit  the  Mercer  National  Bank  set  up 
an  execution  lien  subject  to  the  mortgage  for  a  debt  of  something  like  $1,600. 
A  judgment  was  rendered  in  this  case  to  sell  the  land,  and  at  the  sale  John 
G.  May,  as  guardian,  bought  184  acres  of  the  162-acre  tract  for  the  amount 
of  these  two  lien  debts,  $6,968,  including  cost.  This  left  twenty-eight  acres 
of  the  162-acre  tract  free  of  these  liens,  and  thereupon  Lee  C.  Smith  bad  an 
execution  in  his  favor  against  John  G.  May  for  $300,  with  interest  from  April 
17,  1882,  subject  to  certain  credits,  which  made  his  debt  at  that  time  amount 
to  $850,  levied  on  July  1,  1896,  on  this  twenty-eight  acres,  or  twenty-seven 
acres,  8  roods  and  thirty-four  poles  as  it  Is  called  in  the  levy.  The  land  was 
sold  under  the  execution  and  purchased  by  Smith.  A  deed  was  made  to  him 
by  the  sheriff  and  he  then  filed  this  salt  for  partition  and  possession  of  the 
land.  The  children  set  up  their  claim  to  the  land  under  the  judgment  in  the 
equity  case,  and  on  final  hearing  the  court  dismissed  Smith's  petition.  It 
is  shown  by  the  proof  that  when  the  land  was  sold  under  the  execution  in 
favor  of  Smith,  May  was  present  and  gave  public  notice  that  the  land  be- 
longed to  his  children.  Smith,  therefore,  purchased,  with  notice  of  their 
equity,  or  at  leaeit  with  suflScient  notice  to  put  him  on  inquiry,  and  Is  not  a 
bona  fide  purchaser  for  value.  It  is  the  settled  doctrine  in  this  State  that 
an  older  equity  is  superior  to  an  execution  purchaser  if  he  has  notice  of  it 
at  the  time  of  the  sale.  (Low  v.  Blincoe,  78  Ky.,  884,  and  oases  cited.)  Al- 
though the  suit  of  John  G.  May,  as  guardian  for  his  three  children,  was  a 
proceeding  to  which  he  was  not  nominally  a  party  in  his  individual  ca- 
pacity, still  as  he  filed  that  petition  it  must  be  taken  as  an  offer  from  him 
to  sell  the  land  to  his  ward  on  the  terras  therein  proposed,  and  when  the 
court  accepted  this  offer,  directed  hJLm  to  sell  the  stock,  and  he  accepted  and 
carried  out  the  order  of  the  court  by  Belling  the  stock,  the  money 'received  by 
him  for  the  stock  must  be  treated  as  paid  by  the  wards  on  the  land  cinder 
the  terras  of  the  judgment. 

The  court  only  ordered  the  proceeds  of  the  bank  stock  invested  Id  the 
land.  He  did  not  order  the  $4,000  in  the  hands  of  the  guardian  to  be  In- 
vested in  it.  The  proceeds  of  the  bank  stock  amounted  to  $7,400.  The  chil- 
dren have  been  vested  with  title  to  184  acres,  which,  at  $60  an  acre,  would 
amount  to  $6,700.  Deducting  this  amount  from  the  total,  which  the  court 
directed  to  be  invested  in  the  land,  leayesa  balance  of  $700,  for  which  no 
land  had  been  conveyed  to  the  children,  and  for  which  in  equity  they  should 
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\ie  treated  as  having  a  lien  on  the  entire  remainder  of  the  900-aore  tract,  and 
\he  parohase  of  Smith  under  execution  should  he  held  subordinate  to  this, 
for  the  guardian  having  sold  the  bank  stock  of  the  \vards  under  the  Judg« 
ment  dlrecUng  the  investment  of  the  proceeds  in  the  land  owned  by  him  in* 
dividually,  and  having  himself  received  the  money  for  the  purpose  of  this 
investment,  must  be  treated  In  equity  as  receiving  the  money  on  the  land. 
The  wards,  therefore,  had  a  Hen  on  the  remainder  of  the  200-acre  tract,  over 
and  above  the  134  acres  purchased  for  them  at  the  decretal  sale  for  the 
•amount  paid  by  them  thereon,  S700,  with  interest.  The  twenty-seven  acres 
purchased  by  Smith  at  the  execution  sale  for  his  debt  was  encumbered  by 
this  lien  as  well  as  the  remainder  of  the  sixty-six  acres,  and  he,  therefore, 
-acquired  by  his  purchase  not  an  absolute  right  to  the  land,  but  only  a  lien 
on  it  for  his  money,  with  Interest  at  10  per  cent,  for  the  first  year,  and  after 
that,  under  the  facts  of  the  case,  at  6  per  cent.  As  he  has  a  lien  only  on  the 
twenty-seven  acres,  and  their  lien  extends  to  the  whole  sixty -six  acres,  they 
should  be  required  to  exhaust  first  the  land  on  which  he  has  no  lien. 

Judgment  reversed  and  cause  remanded,  with  directions  to  order  a  sale  of 
the  sixty-six  acres  of  land,  first,  to  pay  the  three  infants  their  1700,  with  in* 
terest  from  May  10,  1894,  and  then  to  pay  Smith  out  of  the  proceeds  of  the. 
twenty-seven  acres,  and  for  further  proceedings  consistent  with  this  opinion. 


MAY  &  CO.  V.  BALL. 

(Filed  October  81,  IfiOg—Not  to  be  reported.) 

Limitation,  statute  of— Trusts— Where  a  fund  is  held  by  the  receiver  of 
tionrt  subject  to  the  order  of  the  court,  no  cause  of  action  accrues  against  the 
receiver  or  his  surety  for  a  failure  to  pay  over  money  until  after  the  court 
has  made  an  order  directing  the  payment  of  the  money. 

A.  £.  Cole  Sd  Son  for  appellants.  « 

Thomas  R.  Phister  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

A  fund  was  placed  in  the  hands  of  H.  H.  Cox,  as  receiver  of  the  Mason 
'Cirouit  Court.  He  was  to  hold  the  principal  subject  to  the  order  of  the  court, 
and  was  to  pay  the  interest  semiannually  to  Mary  A.  Wormald.  He  gave 
bond  as  receiver,  with  W.  W.  Ball  as  surety,  and  to  secure  Ball  gave  to  him 
a  mortgage  on  a  tract  of  land.  Cox  failed  to  pay  over  the  money  when  re- 
quired,  and  Ball,  his  surety,  paid  it.  He  then  filed  this  suit  to  enforce  his 
mortgage.  Appellant  May,  who  had  levied  an  execution  on  the  land  and 
pnrohated  it  at  the  execution  sale,  was  made  a  defendant  to  the  action.  He 
pleaded  that  the  debt  was  barred  by  limitation  when  paid  o£F  by  Ball.  The 
oourt  sustained  a  demurrer  to  this  plea,  but  on  appeal  to  this  court  it  was' 
held  that  as  the  principal  of  the  fund  was  held  subject  to  the  order  of  the 
oou^  the  statute  did  not  begin  to  run  as  to  it  until  the  court  ordered  it  paid 
over;  as  to  the  semiannual  interest,  however,  which  was  to  be  paid  over 
semiannually,  it  was  held  that  the  statute  ran  from  the  time  that  each  pay- 
ment was  due,  and  the  judgment  sustaining  the  demurrer  to  the  plea  of 
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lixDltatlon  was  to  this  extent  reversed.    (May  t.  Ball,  21  Ey.  Law  Rep. » 
1«78.) 

Oo  the  return  of  the  case  to  the  oirouit  conrt  May  tendered  an  amended 
answer,  which  the  court  refused  to  allow  to  be  filed,  and  from  this  order  he- 
has  again  appealed.  In  the  amendment  he  alleged  in  substance  that  tbe- 
residuary  legatee  and  Mary  Ann  Wormald,  to  whom  the  annual  interest  wa» 
adjudged,  were  both  parties  to  the  suit,  and  that  she  and  the  residuary 
legatee  were  the  only  beneficiaries  of  the  fund,  and  could  at  any  time  aftc^r- 
the  fund  was  received  by  Cox  as  receiver  have  caused  the  fund  to  be  col- 
lected and  paid  into  court,  and  that  more  than  seven  years  had  elapsed  sioc^- 
they  could  have  done  this,  and  by  their  failure  to  do  so  Ball  had  been  re- 
leased as  surety  on  the  bond. 

The  court  properly  refused  to  allow  this  amendment  to  be  filed.  It  added 
nothing  to  the  answer  which  had  been  adjudged  bad  by  this  court  as  to  the 
principal  of  the  fund  on  the  former  appeal.  It  does  not  follow  that  if  the 
life  tenant  and  the  residuary  legatee  bad  made  such  a  motion  the  court 
would  have  sustained  it,  for  they  might  not  have  agreed  on  what  should  be 
done  with  the  money  after  it  was  paid  into  court,  as  their  interests  were  not 
the  same;  and  the  court  might  not  have  felt  that  he  could  make  any  better 
ditposition  of  the  fund  than  he  had  already  made.  It  is  a  universal  rule 
that  a  receiver  and  his  surety  on  his  bond  can  not  be  sued  until  the  court 
has  adjudicated  and  directed  him  to  pay  over  the  money,  and  he  has  failed 
to  pay  it  over  as  directed  by  the  court.  (McHlgh  on  Receivers,  section  120.  > 
Ko  cause  of  action,  therefore,  having  arisen  against  the  surety  until  such  an 
order  was  made  the  statute  of  limitation  did  not  begin  to  run  in  his  favor 
until  then. 

Judgment  aflSrmed. 


NEWPORT  NATIONAL  BANK  v.  BOARD  OF  EDUCATION  OF  NEW^ 

PORT. 

(Filed  October  ai,  1902.) 

National  banks— Authority  to  purchase  bonds— Damages— Appellee  Issued 
bonds  for  the  purpose  of  funding  its  debt  and  accepted  an  offer  of  the  appel- 
lant, who  bid  a  premium  for  same.  Appellee  failed  to  deliver  the  bonds 
and  appellant  instituted  this  action  to  recover  damages  for  a  breach  of  said 
contract.  The  circuit  court  sustained  a  demurrer  to  the  petition  on  the 
ground  that  a  national  bank  has  no  power  to  make  such  a  contract,  and, 
therefore,  was  not  bound  by  it.  On  appeal,  Held— That  a  national  bank  baa 
authority  to  purchase  such  bonds,  and  the  court  improperly  sustained  Bald 
demurrer. 

L.  J.  Crawford  and  Nelson  &  Desha  for  appellaixt. 

James  C.  Wright  for  appellee. 

.Appeal  from  Camp})ell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  month  of  February,  1900,  the  board  of  education  of  the  city  of  New- 
port, being  in  debt  in  the  sum  of  137,200,  decided  to  issue  for  the  purpose  of 
funding  the  debt  its  bonds  of  that  amount,  maturing  at  the  end  of  forty 
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7ears,  redeemable  after  twenty  years  at  its  option,  and  bearing  interest  at 
the  rate  of  4  per  cent,  per  annum.  The  Newport  National  Bank  bid  for  all 
the  bonds  and  offered  therefor  127,946.  This  offer  the  defendant  accepted  and 
agreed  to  deliver  the  bonds  to  the  bank,  but  thereafter  refused  to  carry  out 
Its  contract  and  sold  the  bonds  to  other  persons.  Thereupon  the  bank  filed 
this  suit  for  damages  for  the  breach  of  the  contract.  The  circuit  court  sus- 
tained a  general  demurrer  to .  the  petition  on  the  ground  that  a  national 
-bank  has  no  power  to  make  such  a  contract,  and,  therefore,  was  not  bound 
«)y  it. 

A  corporation  can  engage  in  no  business  not  authorized  by  its  charter;  its 
lowers  are  only  such  as  are  conferred  by  the  statute,  and  an  enumeration  of 
its  powers  in  the  statute  is  an  exclusion  of  all  others.  (Covington  Gas 
liigfat  Co.  V.  City  of  Covington.  22  Ky.  Law  Rep.,  801,  and  cases  cited.) 

The  powers  of  a  national  bank  are  derived  from  the  act  of  couKress,  and 
^o  far  as  material  to  the  question  before  us  are  as  follows:  "To  exercise  by 
:lts  board  of  directors  or  duly  authorized  officers  or  agents,  subject  to  law« 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
.  banking;  by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange  and  other  evidences  of  debt;  by  receiving  deposits;  by  buying  and 
selling  exchange,  coin  and  bullion;  by  loaning  money  on  personal  security; 
-and  by  obtaining.  Issuing  and  clrculHting  notes  according  to  the  provisiong 
of  this  title.''    (United  States  Revised  Statutes,  section  5786.) 

It  will  thus  be  seen  that  express  power  is  conferred  to  carry  on  the  busi- 
ness of  banking  by  discounting  and  negotiating  promissory  notes,  bills  of 
exchange  and  other  evidences  of  debt.  The  board  of  education  is  a  corpora* 
tion  created  by  the  laws  of  this  State,  and  its  bonds  are  manifestly  evidences 
of  debt  and  the  transaction  in  question  is,  therefore,  authorized  by  this  pro- 
vision of  the  national  banking  act,  if  the  purchase  of  the  bonds  by  the  bank 
is  warranted  by  the  words ''discounting  and  negotiating."  It  is  urged 
that  the  bid  of  the  bank  being  for  more  than  the  face  of^the  bonds,  was  not 
•a  discounting  of  the  bonds  within  the  fair  meaning  of  that  term.  Without 
stopping  to  inquire  whether  this  is  true  or  not,  we  are  satisfied  it  is  war- 
ranted by  the  word,  "negotiating,"  which  is  a  general  word  coming  to  ua 
from  the  Latin  and  signifying  to  carry  on  negotiations  concerning,  and  so  to 
eonduct  business,  to  conclude  a  contract  or  to  transfer  or  arrange.  The  two 
expressions,  "discount  and  negotiate,"  taken  together,  have  a  broader  mean <• 
ing  than  the  word  "discount"  alone,  and  seem  to  us  to  have  been  used  de- 
signedly by  congress  to  authorize  these  fiscal  agencies  to  invest  their  surplus 
In  promissory  notes,  bills  of  exchange  and  other  evidences  of  debt  so  as  to 
make  it  remunerative. 

In  Leech  v.  Hale,  31  Iowa,  69,  a  national  bank  received  United  States 
bonds  of  one  class  on  deposit  under  an  agreement  to  exchange  them  for  those 
of  another  qlass,  and  failed  to  make  the  exchange.  It  was  held  that  the 
transaction  was  not  ultra  vires.  The  court  said:  "It  is  the  policy  of  tha^ 
government  to  encourage  the  purchase  and  sale  of  its  bonds  and  to  facilitate 
transactions  in  them,  for  thereby  their  value  will  be  enhanced  and  the 
credit  of  the  government  in  a  measure  promoted.  It  is  not  probable  that 
oongress  intended  to  impose  restrictions  upon  the  national  banks,  the  moat 
numerous  class  of  financial  agents  in  the  country,  which  would  operate  to 
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prohibit  dealioK  Id  the  securities  of  the  goyeromeDt  In  a  manDer  uaual 
among  bankers  and  banking  Institutions.  The  effect  of  such  legislation,  it 
is  apparent,  would  tend  to  discourage  transactions  in  these  securities,  and 
In  a  measure  operate  to  lessen  their  value. ' ' 

This  case  was  followed  by  the  Court  of  Appeals  of  New  York  In  Yerkes  v. 
National  Bank,  69  N.  Y.,  382,  and  it  has  also  been  held  that  as  interest 
coupons  attached  to  municipal  bonds  are  evidences  of  debt,  in  the  nature  of 
promissory  notes,  a  national  bank  may  deal  in  them.  (North  Bennington 
First  National  Bank  v.  Bennington,  16  Blatohf.,  58.) 

Every  reason  which  sustains  the  power  of  a  national  bank  to  deal  in  the 
bonds  of  the  United  States,  or  interest-bearing  coupons  of  municipal  bonds, 
applies  with  equal  force  to  its  purchase  of  corporate  bonds,  for  one  is  pre- 
cisely an  evidence  of  debt  just  as  the  other,  and  the  purchase  of  one  is  so 
less  a  negotiation  than  the  purchase  of  the  other.  The  same  reasons  of  pub- 
lic policy  to  apply  in  one  case  as  the  other.  A  large  part  of  the  capital  of 
the  country  is  invested  in  national  banks  or  controlled  by  them,  and  if  none 
of  this  capital  could  be  applied  to  the  purchase  of  municipal  or  corporate 
bonds,  then  the  value  of  these  securities  would  be  greatly  impaired  and 
much  injustice  would  be  done  to  the  municipalities  of  the  country.  In 
Third  National  Bank  v.  Boyd,  44  Mo.,  47,  32  Amer.  Rep.,  85,  a  customer  de- 
posited with  a  national  bank  certain  municipal  coupon  bonds  as  collateral 
security  for  a  debt  then  existing.  After  the  debt  was  paid  off  the  bonds 
were  left  with  the  bank  on  the  idea  that  they  should  be  a  security  for  any 
future  indebtedness.  When  such  indebtedness  did  not  exist  the  bonds  were 
stolen  from  the  bank,  and  it  relied  upon  the  plea  of  ultra  vires  to  defeat  the 
responsibility  for  them.  It  was  held  responsible,  and  the  power  of  the  bank 
to  take  such  bonds  as  collateral  security  for  a  debt  was  upheld.  The  power 
to  hold  municipal  bonds  as  collateral  security  for  a  debt  not  created  is  no 
more  fairly  within  the  implied  power  to  carry  on  a  banking  business  than 
the  power  to  buy  such  bonds  outright. 

The  case  of  First  National  Bank  v.  Plerson,  24  Minn.,  140,  is  not  approved. 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  petition. 


JONES  V.  WALTER,   &c. 

(Filed  November  7,  19U2— Not  to  be  reported.) 

Injunction— Restraining  order— Under  section  747  of  Civil  Code  of  Prac- 
tice a  restraining  order  granted  by  the  clerk  without  notice,  which  has  been 
dissolved  by  the  court  on  notice,  can  not  be  extended  or  continued  in  force 
by  an  order  made  after  a  judgment  dismissing  the  action.  A  restraining 
order  issued  by  the  clerk,  without  notice,  is  void,  and  the  circuit  court  bad 
nothing  upon  which  to  act.  It  could  not  continue  an  injunction  which  bad 
never  l)een  granted. 

John  G.  Winn  and  Henry  S.  Wood  for  appellant. 

Lewis  Apperson  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle  on  application  to  disoharge  order- 
oontlnuing  restraining  order  in  force  pending  appeal. 
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Tbls  was  a  ^^,t  by  Jones,  appellant,  to  enjoin  the  collection  of  an  execu- 
tion In  favor  of  appellees,  Walter,  &c.  The  clerk  of  the  circuit  court,  with- 
out notice,  entered  a  restraining  order.  Notice  was  given  and  motion  made 
before  the  circuit  judge  to  dissolve  the  restraining  order  granted  by  the  clerk. 
Pending  this  motion  the  regular  term  of  court  began,  and  an  order  dissolv- 
ing the  restraining  order  was  entered  by  the  court,  instead  of  the  circuit 
judge.  At  the  foot  of  this  order,  which  was  entered  on  September  6,  1903, 
was  an  order  dismissing  the  petition  and  granting  an  appeal.  Thereupon, 
Jones  moved  the  court  for  an  order  continuing  the  temporary  restraining 
order  in  force  until  the  decision  of  the  case  by  the  Court  of  Appeals.  On 
the  following  day,  on  motion  of  appellees,  so  much  of  the  order  as  dismissed 
the  i>etition  was  set  aside,  a  demurrer  to  the  petition  was  filed,  and  on  Sep- 
tember 8  was  sustained.  Jones  declined  to  plead  further,  his  petition  was 
dismissed  and  an  appeal  granted.  An  order  was  thereupon  made  that  the 
''restraining  order  or  injunction  be,  and  is  hereby,  continued  in  force  during 
the  pendency  of  said  appeal,"  upon  the  execution  of  bond  with  surety.  A 
bond  was  executed  by  Jones,  and  transcript  tendered  in  this  court  by  appel- 
lees, who  made  application  "to  revise  the  order  of  the  Montgomery  Circuit 
Court  continuing  in  force  the  restraining  order  herein,"  and  "to.  have  deter- 
mined how  far  said  restraining  order  shall  be  continued  in  force  pending 
the  appeal,"  and  "to  discharge  and  set  aside  the  order  continuing  said  re- 
straining order  in  force  pending  appeal." 

This  application  is  made  under  section  7^17  of  the  Code,  and  the  questiou 
is,  first,  whether  a  restraining  order  granted  by  the  clerk  without  notice, 
which  has  been  dissolved  by  the  court  on  notice,  can  be  extended  or  contin- 
ued in  force  by  an  order  made  after  a  judgment  dismissing  the  action;  and, 
second,  what  power  this  court,  or  a  judge  thereof,  in  vacation,  has  to  revise 
such  an  order,  if  made. 

In  Matthews  v.  Rogers,  Supt.,  21  Ky.  Law  Hep.,  905,  it  was  held,  the 
whole  court  concurring,  that  "a  temporary  restraining  order  issued  by  the 
clerk  or  other  otiicer  without  notice  is  not  an  injunction  that  can  be  rein- 
stated by  a  judge  of  this  court  as  provided  by  section  £96  of  the  Code. " 
There  Is,  therefore,  no  injunction  which  can  be  reinstated  under  section  296. 

Section  747  of  the  Civil  Code,  under  which  this  application  is  made,  pro- 
vides: "The  provisions  of  the  Civil  Code  concerning  supersedeas  on  appeals 
shall  not  apply  to  judgments  granting,  modifying,  perpetuati.ng,  or  dissolv- 
ing injunctions.  When  an  appeal  shall  be  taken  from  any  judgment  grant- 
ing, modifying,  perpetuating,  or  dissolving  any  injunction,  the  court  which 
rendered  the  judgment  may,  in  its  discretion,  if  the  ends  of  justice  so  re- 
quire, at  the  time  the  appeal  is  taken,  make  an  order  suspending,  modifying 
or  continuing  the  injunction  during  the  pendency  of  the  appeal,  upon  such 
terms  as  to  bond  or  otherwise  as  may  be  proper  for  the  security  of  the  rights 
of  the  opposite  party.  Either  party,  within  twenty  days  after  the  entry  of 
SQcb  order,  may  take  a  transcript  of  the  record,  or  all  parts  thereof  apper- 
taining to  the  injunction,  and  upon  reasonable  notice  in  writing  to  the  op- 
posite party  move  the  Court  of  Appeals,  or,  if  in  vacation,  any  judge  thereof, 
to  revise  the  order  of  the  lower  court,  and  finally  determine  how  far  the  in- 
junction shall  be  suspended,  modified,  or  continued,  pending  the  appeal. 
Pending  such  application  to  the  Court  of  Appeals  or  judge  thereof,  but  not 
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longer  than  for  twenty  days,  the  status  existinf^  immediately  before  the 
entry  of  the  judgment  appealed  from  shall  be  maintained,  and  the  lower 
court  shall  so  provide  in  the  judgment  upon  the  request  of  either  party.'' 

This  section  applies  to  final  judgments  In  which  Injunctions  are  either 
granted,  modified,  perpetuated  or  dissolved,  and  does  not  seem  to  apply  to 
orders  not  final,  made  during  the  progress  of  the  case,  refusing  an  injane- 
tlon,  or  which  do  not  either  grant,  modify,  perpetuate  or  dissolve  an  injuno- 
tion.  There  has  never  been  an  Injunction  In  this  case,  that  is,  an  InjuDctlve 
order,  made  by  a  judicial  officer  after  hearing.  The  action  of  the  circuit 
couct  discharging  the  temporary  restraining  order  was,  in  effect,  -a  refusal 
to  grant  an  injunction,  as  upon  an  application  for  an  injunction  de  novo. 
As  modified,  it  was  not  a  final  order,  and  it  did  not  grant,  modify,  per- 
petuate or  dissolve  an  injunction.  As  no  Injunction  has  ever  been  granted, 
there  has  never  been  a  final  order  granting,  modifying,  perpetuating  or  dis- 
solving an  injunction,  and  consequently  there  is  not  an  appeal  from  any 
such  order,  and,  therefore,  nothing  which  could  be  suspended,  modified  or 
continued  pending  the  appeal  under  section  747.  There  being  nd  injunction, 
the  circuit  court  had  nothing  upon  which  to  act  under  section  747.  The 
question  then  comes  as  to  our  power  to  aot  under  section  747.  We  have 
none.  The  circuit  court's  order  had  no  basis.  It  could  not  continue  an  in- 
junction which  had  never  been  granted.  There  was  nothing  to  which  its 
order  could  apply.  Its  action  was,  therefore,  void,  and  there  is  nothing 
which  this  court  can  modify. 

The  application  is  denied. 


GARDKEB  v.  MALLARD,  &o. 

(Filed  October  81.  1902.) 

Wager— Bet  on  election— Withdrawal  of  bet— Construction  of  statutes— A 
and  B  made  a  bet  on  an  election  for  governor  to  be  held  in  November,  1809, 
and  eaoh  deposited  $100  with  C,  as  stakeholder,  and  authorized  him  to  pay 
both  sums  to  the  winner.  While  the  money  was  still  in  the  hands  of  C,  A 
directed  him  to  return  8100  to  him,  which  he  refused  to  do,  but  paid  it  over 
to  B.  This  action  was  instituted  by  A  to  recover  said  money  of  C.  Held— 
That  under  secLlon  1959,  Kentucky  Statutes,  a  party  who  deposits  a  wager 
with  a  stakeholder  may  recover  same  from  him  if  he  demands  a  return  of  it 
before  he  pays  it  over  to  the  other  party.  The  demand  for  the  return  of  the 
money  operated  eo  instantl  as  a  revocation  of  the  bet.  The  rule  Is  the  same 
although  the  conditions  of  the  bet  have  been  determined  at  the  time  the  de- 
mand for  the  money  is  made  of  the  stakeholder.  Under  section  1975.  Kentucky 
Statutes,  the  Commonwealth  can  not  recover  said  money  as  forfeited  to  it. 

H.  P.  Cooper  for  appellant. 

Ben  Spalding  for  appellees. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  4th  day  of  January,  1901,  the  appellant,  W.  G.  Gardner,  instituted 
this  suit  against  the  appellees,  C.  N.  Ballard  and  Elam  Perkina,  and  alleged 
as  his  cause  of  action  that  in  October,  1899,  he  made  a  bet  of  1100  with  the 
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«ppellee,  Elaro  Perkins,  on  the  result  of  the  gubernatorial  election ,  which 
-was  to  take  place  the  following  November;  and  that  by  agreement  each  of 
tbeni  deposited  $100  so  wagered  with  the  defendant,  G.  N.  Ballard;  but  that 
In  January,  1000,  -thereafter,  and  whilst  the  money  was  still  in  the  posses- 
sion of  the  stakeholder,  Ballard,  he  demanded  that  the  $100  so  posted  should 
be  returned  to  him,  which  Ballard  failed  and  refused  to  do,  but  soon  there- 
after over  his  protest,  and  in  violation  of  his  rights,  turned  his  $100  over  to 
the  defendant,  Perkins:  and  prayed  judgment  for  f*396  and  cost. 

Ballard,  in  his  answer,  states  that  in  October,  1899.  the  plaintiff,  W.  G. 
Gardner,  and  Elam  Perkins  each  placed  in  his  band  f  100,  with  instructions 
that  the  whole  amount  should  be  turned  over  to  Perkins  if  W.  S.  Taylor 
was  elected  governor  at  the  ensuing  November  election,  and  to  Gardner  if 
^m.  Goebel  was  elected  governor;  that  after  Taylor  had  qualified  as  governor 
he  turned  over  the  fund,  as  directed,  to  Perkins.  He  admits,  however,  that 
when  Gardner  notified  him  not  to  pay  the  money  to  Perkins  he  had  the 
money  in  his  possession. 

Whilst  this  action  was  pending  on  the  docket  the  Commonwealth  of  Ken- 
tucky, in  January,  1900,  instituted  a  suit  against  Gardner,  Perkins  and  Bal- 
lard for  the  purpose  of  having  a  fine  of  9100  Imposed  upon  both  Gardner  and 
Perkins,  and  asked  that  the  $200  deposited  with  Ballard  be  forfeited  to  the 
Commonwealth.  On  motion  of  the  Commonwealth's  attorney  this  cause, 
over  the  objection  of  Gardner,  was  consolidated  with  the  suit  of  Gardner 
against  Ballard,  &o. ,  and  a  judgment  rendered  in  the  consolidated  suits, 
forfeiting  to  the  Commonwealth  the  money  so  posted,  and  the  suit  of  Gard- 
ner against  Ballard  was  dismissed,  and  from  that  judgment  the  plaintiff, 
Gardner,  prosecutes  this  appeal. 

By  section  1055  of  the  Kentucky  Statutes,  "every  contract  for  the  consid- 
eration of  money  lost  or  bee  at  any  game,  sport,  pastime,  or  wager,  is  de- 
clared absolutely  void." 

Section  1969  provides:  "The  stakeholder  of  any  money  or  other  thing  that 
may  be  staked  on  any  bet  or  wager  shall,  when  thereto  notified,  return  the 
same  to  the  person  making  the  stake  or  deposit,  and  for  failing  to  do  so 
the  amount  or  value  of  the  stake  may  be  recovered  from  him  by  the  party 
aggrieved." 

And  section  1975  provides:  "If  any  person  shall  wager  or  bet  any  sum  of 
money  or  anything  of  value  upon  any  election  under  the  Constitution  and 
laws  of  this  Commonwealth,  or  the  Constitution  and  laws  of  the  United 
States,  he  shall  be  fined  $100.  to  be  recovered  in  any  county  where  the  parties 
so  offending  may  be  found;  or  where  the  bet  is  made;  and  in  addition  to 
the  fine,  if  the  person  winning  shall  receive  the  sum  of  money  or  other  thing 
80  paid,  or  its  value  or  anything  therefor,  the  sum  of  money  or  value  of  any- 
thing else  received  shall  he  forfeited  to  the  Commonwealth:  and  may  be  re- 
covered by  an  appropriate  action  in  the  name  of  the  Commonwealth  before 
the  circuit  court,  or  the  presiding  judge  of  the  county  court,  wherever  the 
fund  to  be  forfeited  may  be  found. " 

The  bet  was  Cd>  an  election,  which  is  by  the  statute  declared  to  be  illegal 
and  void,  and  it  was  the  duty  of  the  stakeholder,  Ballard,  to  have  i^turned 
to  the  appellant,  Gardner,  the  $1C0  deposited  by  him  upon  demand,  and  upon 
his  failure  to  do  so  Gardner  was  entitled  to  recover  it.    The  fact  that  the 
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oonditioDB  of  the  bet  had  been  deterTnlned  at  tbe  time  the  demand  for  a  re- 
turn of  the  money  was  made  npon  Ballard  is  wholly  immaterial.  The  de- 
mand made  by  Gardner  npon  Ballard  for  tbe  return  of  the  money  operated 
eo  instanti  as  a  revocation  of  the  bet,  and  any  authority  previously  given  t<^ 
Ballard  to  turn  it  over  to  Perkins.  The  bet  having  been  drawn  by  Gardner, 
Ballard  held  the  funds  from  this  time  forth  not  as  a  stakeholder,  but  as  az> 
Individual,  and  in  violation. of  Gardner's  rights.  And  the  reoeipt  by  Per- 
kins under  this  state  of  faot  of  tbe  money  can  not  be  considered  as  the  re- 
ceipt of  money  won  upon  a  bet.  If  it  were  otherwise  we  would  have  a  state 
of  case  in  which  Gardner  could  recover  the  1100  posted  with  Ballard,  and  the 
Commonwealth  could  recover  the  same  IIGO  as  a  forfeit  in  the  hands  of  Per- 
kins. It  follows  that  the  trial  court  erred  in  failing  to  adjudge  the  appel- 
lant. Gardner,  his  1100,  and  in  forfeiting  to  the  Commonwealth  the  money 
posted  in  Ballard's  hands  and  turned  over  to  Perkins. 

For  reasons   indicated   the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


BEAVERS,  &c.  V.  BOWEN. 
(Filed  November  7,  1902— Not  to  be  reported. ) 

1.  Daui ages— Assault  and  battery— Change  of  venue— Instructions— In  this 
action  for  assaulc  and  battery  the  court  properly  refused  a  change  of  venue 
on  the  motion  of  defendants  as  the  proof  did  not  show  that  there  existed 
such  prejudice  against  them  as  to  prevent  a  fair  trial.  Where  the  instruc- 
tions given  are  not  embraced  in  the  bill  of  exceptions,  nor  identified  by  an 
order  of  court,  they  will  uot  be  considered  on  appeal,  neither  will  instruc- 
tions refused  be  considered  in  such  a  case. 

a.  Judgment  notwithstanding  the  verdict— A  judgment  in  favor  of  defend- 
ant notwithstanding  the  verdict  in  favor  of  plaintiff  will  not  be  rendered  if 
the  petition  states  a  cause  of  action. 

8.  Evidence— Financial  condition  of  parties  to  actions— No  evidence  as  to 
tbe  financial  condition  of  either  plaintiff  or  defendant  should  be  admitted 
in  any  case  in  which  punitive  damages  might  be  recovered. 

J.  P.  O'Meara  and  Jas.  Montgomery  for  appellants. 

Sprigg  &  Cbelf  and  Marriott  &  Faurest  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  action  for  damages  for  an  assault  and  battery  alleged  to  have 
been  committed  by  appellants  upon  appellee.  Special  damages  are  pleaded 
that  appellee  was  a  regular  practicing  physician  and  by  reason  of  the 
wounds  and  injuries  received  he  was  confined  to  his  house  and  room  and 
lost  in  his  professional  practice  the  sum  of  fl.SOO,  and  expended  for  servioe» 
and  attention  1100.    The  total  damage  claimed  was  920,000. 

Appellants  admitted  to  having  the  difficulty  with  appellee  in  which  be 
was  injured  and  pleaded  that  they  were  engaged  in  self  djetfense  from  an 
attack  by  appellee.  Undertook  to  justify  their  conduct  under  the  plea  of 
self-defense.  Appellee  denied  an  assault  on  his  part  and  denied  the  plea  of 
self-defense.    A  trial  was  had  and  a  verdict  was  returned  by  nine  jurors  for 


JOHNSON,  MAYOR  V.  SMITH.  883 

1850  for  appellee.  UpoD  motioo  of  appellant,  and  by  Consent  of  appellee^ 
that  Judgment  was  set  aside  and  a  new  trial  (granted.  The  case  ooming  on 
for  a  second  trial,  a  petition  and  motion  for  a  change  of  venue  was  filed  by 
appellants  on  acooont  of  prejudice  alleged  to  exist  in  that  county.  Counter 
affldavits  were  filed,  and  the  court  after  a  hearing  on  this  motion  refused  to 
order  a  change  of  venue.  To  this  ruling  there  was  exception  by  appellants. 
and  this  action  is  relied  on  here  as  error.  A  second  trial  was  had,  resulting 
in  a  verdict  for  appellee  for  $700.  Appellants  moved  for  judgment  notwith- 
standing the  verdict,  which  was  overruled  and  judgment  rendered,  and  after 
a  motion  for  new  trial  had  been  overruled  this  appeal  is  prosecuted. 

The  reasons  assigned  for  a  new  trial  are  errors  in  admitting  and  excluding 
evidence,  shown  by  the  bill  of  evidence  and  exceptions;  errors  in  giving  and 
refusing  instructions;  that  the  verdict  is  not  supported  by  the  evidence.  In 
our  opinion  there  was  no  error  in  refusing  to  grant  the  change  of  venue. 
The  affidavits  filed  did  not  present  such  case  that  we  feel  authorized  to  re- 
verse the  action  of  the  trial  judge.  These  affidavits  do  not  show  that  a 
prejudice  existed  against  appellants,  nor  that  an  impartial  jury  can  not  be 
obtained.     In  fact' a  jury  was  obtained  that  was   satisfactory  to  both  sides. 

The  instructions  given  by  the  court  are  not  a  part  of  the  bill  of  exceptions 
and  are  net  identified  by  the  judge,  and  under  the  repeated  holdings  of  thia 
court  can  not  be  considered.  Without  the  instructions  given  being  properly 
before  us  we  likewise  can  not  consider  instructions  refused.  There  was  no 
error  In  overruling  the  motion  for  judgment  notwithstanding  the  verdict  as 
the  petition  and  amended  petition  states  a  cause  of  action.  The  bill  of 
exceptions  shows  that  on  cross-examination  of  one  of  appellants,  who  were 
given  the  burden  of  proof,  he  was  asked  to  state  how  much  he  was  worth, 
and  was  compelled  over  his  objection  to  answer.  His  answer  showed  him 
to  be  worth  more  than  $"^0,000.  This  ruling  of  the  court  was  error.  The 
identical  question  here  presented  was  decided  in  the  case  of  Givens  v.  Berk- 
ley, &c.,  21  Ky.  Law  Rep.,  1658,  where,  after  a  careful  review  of  all  the  pre- 
vious oases  on  the  subject,  the  court,  speaking  by  Chief  Justice  Guffy,  said  r 
"After  a  careful  consideration  of  this  question  we  are  clearly  of  the  opinion 
that  no  evidence  as  to  the  financial  condition  of  either  defendant  or  plaintiff 
should  be  admitted  in  any  case  in  which  punitive  damages  might  be  recov- 
ered. To  the  extent  that  the  decisions  hereinbefore  referred  to  conflict  with 
this  opinion  the  same  are  overruled." 

That  case  was  for  assault  and  battery.  Other  objections  presented  as  to 
argument  of  counsel  and  as  to  the  verdict  will  probably  not  be  presented  on 
another  trial. 

For  the  error  in  admitting  this  testimony  as  to  appellant's  financial  con- 
dition the  judgment  is  reversed  and  cause  remanded  for  a  new  trial  and  for 
further  proceedings  consistent  herewith. 


JOHNwSON,  MAYOR  v.  SMITH. 

'O^'ilod  November  11,  1802— Not  to  be  reported.) 

Office  and  officer^ Appeals— This  is  a  question  presented  to  the  court  by 
appellee  claiming  to  be  de  jure  alderman,  and  appellant,  the  mayor,  who  i& 
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willing  to  appoint  him  to  the  position  in  oase  that  the  deoiBloifls  advene  to 
his  being  a  de  jare  alderman.  There  is  no  contention  between  the  parties. 
and  this  court  will,  theTefore,  dismiss  the  appeal. 

F/J.  Han  Ion  for  appellant. 

J.  W.  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  agreed  case  submitted  to  the  Kenton  Circuit  Court.  The  ques- 
tion of  law  upon  which  the  opinion  of  the  court  is  sought  is  the  eligibility 
of  appellee  Smith  to  hold  the  office  of  alderman  of  the  city  of  Covington. 
From  the  agreed  statement  of  facts  it  appears  that  appellee  insists  that  he  is 
a  de  jure  alderman  by  election  by  the  people,  and  is  willing  to  hold  the 
office,  while  appellant,  as  mayor,  questions  the  fact  of  appellee  being  a  de 
Jure  officer,  but  is  willing  to  appoint  appellee  to  the  position  if  it  is  Tacaot. 
In  other  words,  both  parties  to  this  record  are  anxious  that  appellee  serve  as 
alderman.  Theie  appears  to  be  no  one  claiming  the  office  adverse  to  appel- 
lee's claim.  With  these  facts  appearing,  we  conclude  there  is  no  real  contro- 
versy between  these  parties.  While  the  legal  question  presented  may  be 
perplexing  and  uncertain  in  their  minds,  it  is  evident  that  they  do  not 
occupy  opposite  sides.  They  both  want  the  opinion  to  be  favorable  to  ap- 
pellee. This,  then,  is  bat  a  moot  question  submitted  to  the  court,  which  it 
ehould  decline  to  determine. 

Appeal  dismissed. 


COLLINS  V.  COMMONWEALTH. 
(Filed  November  11,  1902— Not  to  be  reported.) 

1.  Criminal  law— Indictment— Ali  the  November  term,  1901,  of  the  Leslie 
Oircuit  Court  appellant,  with  two  others,  were  indicted  Jointly,  charged 
with  shooting  from  ambush  and  wounding  H.  At  the  June  term.  1903,  the 
indictment  was,  on  motion  of  the  Commonwealth's  attorney,  quashed,  and 
another  indictment  found,  in  the  first  paragraph  of  which  the  three  are 
charged  jointly  with  the  commission  of  the  offense,  and  in  the  second,  third 
and  fourth  counts  they  are  charged  separately  with  committing  the  oflense, 
and  the  other  two  as  aiding  and  abetting  its  commission.  A  demurrer  is 
urged  to  the  indictment  on  the  ground  that  it  charges  two  offenses  in  viola- 
tion of  section  126,  Criminal  Code  of  Practice,  because  the  indiotinent 
charges  that  the  shooting  was  "from  ambush  and  a  place  of  concealment.*' 
It  is  urged  that  the  indictment  charges  an  offense  under  sections  1824  and 
1166,  Kentucky  Statutes.  Held— That  the  indictment  only  charges  the 
offense  of  malicious  shooting  as  fixed  by  section  1166,  the  words  named  being 
rejected  as  surplusage.  The  indictment  does  not  charge  an  offense  under 
section  1324,  as  that  section  applies  only  where  the  shooting  was  without 
wounding.    The  indictment  is  not  bad  for  duplicity. 

2.  Continuance— Appellant  urges  that  the  court  erred  In  refusing  to  grant 
liim  a  continuance  on  accoant  of  absent  witnesses.  Held — That  it  was  not 
prejudicial  error  to  refuse  the  continuance  as  the  affidavit  as  to  the  state- 
ments of  the  witnesses  was  read  as  their  deposition.  This  was  not  the  ap- 
pearance term,  as  the  indictment  charged  the  same  offense  as  that  charged 
in  the  original  indictment. 
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3.  Evidenoe— The  ezolamatioDS  of  the  wife  and  daughter  of  H.  imme- 
diately snooeeding  the  shooting  were  competent  as  part  of  the  res  gestae 
The  testimony  of  appellant^s  gamblins;  a  few  days  befora  and  after  thei 
shooting  was  competent  under  the  restrictions  laid  down  by  the  court. 

Wm.  Lewis  and  L.  D.  Lewis  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Leslie  Circnit  Court. 

Opinion  of  the  court  by  Judge  Du Belle. 

At  the  November  term,  1901,  of  the  Leslie  Circuit  Court  appellant  was 
indicted  jointly  with  Benjamin  Coldwell  and  Z.  R.  Coldwell,  the  charge 
being  that  the  defendants  shot  from  ambush  and  wounded  Carlo  Helton » 
from  which  wounding  said  Helton  did  not  die.  At  the  June  term,  1909,  on 
motion  of  the  Commonwealth's  attorney,  the  indictment  was  quashed  and 
the  case  le-refeired  to  the  grand  jury.  A  new  indictment  was  returned,  the 
first  count  of  which  charges  that  the  three  defendants  did  unlawfully,  will- 
fully, maliciously  and  feloniously  shoot  at  and  wound  Carlo  Helton  from 
ambush  and  a  place  of  concealment,  with  intent  to  kill  said  Helton,  but 
from  which  shooting  and  wounding  said  Helton  did  not  die.  In  the  second, 
third  and  fourth  counts  of  the  new  indictment  each  of  the  defendants  is.  In 
turn,  charged  as  principal  in  the  commission  of  the  same  offense,  and  tho 
other  two  defendants  as  being  present  aiding  and  abetting  therein.  A  sep- 
arate trial  of  the  appellant  was  had,  resulting  In  his  conviction,  his  punish- 
ment being  fixed  at  four  years  in  the  penitentiary. 
The  first  objection  is  that  the  demurrer  to  the  indictment  should  have- 
een  sustained,  upon  the  ground  that  If  it  is  a  good  Indictment  for  any 
offense  it  is  a  good  indictment  for  two  offenses,  and,  therefore,  there  is  a 
misjoinder  of  offenses,  under  section  126  of  the  Criminal  Code,  providing 
that  an  Indictment  must  charge  but  one  offense,  except  as  permitted  by  sub- 
sequent sections  of  the  Code.  This  objection  Is  based  upon  the  insertion  of 
the  words  "from  ambush  and  a  place  of  concealment, *'  which  it  is  claimed 
makes  the  indictment  state  an  offense  under  section  1224,  Kentucky  Stat- 
utes, as  well  as  under  section  1166.  Section  1S24  provides  a  punishment  of 
not  less  than  one  nor  more  than  ten  years'  confinement  for  one  who  shall 
"from  ambush  or  any  concealment  or  hiding  place  shoot  at  any  person  with- 
out Infilotlng  a  wound  upon  such  person,"  whereas  section  1166  provides, 
in  one  of  its  clauses,  a  punishment  of  not  less  than  one  nor  more  than  five 
years'  confinement  for  any  person  who  shall  "shoot  at  and  wound  another 
with  the  intention  to  kill  him,  so  that  he  does  not  die  thereby."  Without 
considering  the  question  whether  the  indictment  states  an  offense  under 
section  1924,  inasmuch  as  the  penalty  there  imposed  is  for  shooting  from 
ambush  without  inflicting  a  wound,  and  the  indictment  in  this  case  dis- 
tinctly avers  in  each  count  that  a  wound  was  Inflicted,  we  are  of  opinion 
that  the  description  of  the  shooting  as  being  from  ambush  does  not  render 
the  indictment  bad  as  charging  two  distinct  offenses.  What  is  here  sharged 
is  one  transactioi)r  We  have  been  cited  to  no  case  in  which  it  has  been  held 
that  an  indictment  which  suflQciently  describes  and  charges  an  offense  under 
the  terms  of  a  statute  Is  rendered  defective  because  of  the  additional  state- 
ment therein  of  circumstances  which  might  bring  the  act  within  the  prohi-^ 
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bitioD  of  aDother  statute.  The  acta  charged  in  each  oouot  are  the  aame 
transaofclos.  KejeotiDg  the  words  "from  ambush,"  etc.,  as  sDrplusage,  aa 
was  done  by  the  trial  court,  an  offense  under  section  1166  Is  undoubtedly 
charged.  As  said  by  Judge  Hines  in  Lisle  t.  Commonwealth,  82  Ky.,  262: 
^' The  acts  charging  the  offense  of  robbery  of  the  money  and  warrant  were 
one  and  done  at  the  same  time,  constituting  but  one  offense,  though  It 
oharged  the  taking  of  several  articles  of  different  value,  and  for  which  dif- 
ferent penalties  may  have  been  prescribed.  'Different  offenses'  carries  with 
the  expression  the  idea  of  separate,  distinct  and  independent  action  in  the 
perpetration  of  each. ' ' 

Nor  is  the  indictment  bad  for  duplicity,  because  the  defendants  are  Jointly 
accused  in  the  first  count  and  in  the  other  counts  each  defendant  is  accused  of 
committing  the  offense  and  the  others  of  aiding  and  abetting  therein.  (Cupp 
V.  Commonwealth,  9  Ky.  Law  Rep.,  878;  Mulligan  v.  Commonwealth,  8 
Ky.  Law  Bep.,  313;  Howard  v.  Commonwealth,  15  Ky.  Law  Bop..  208.) 

The  action  of  the  trial  court  in  overruling  the  motion  for  a  oontlnuanoe  la 
also  objected  to.  On  the  third,  day  of  the  term  a  motion  was  made  for  a 
oontinuance  on  the  ground  of  absence  of  witnesses,  the  motion  overruled, 
•compulsory  process  awarded,  and  the  defendant  himself  appointed  a  special 
bailiff  to  execute  the  process.  Certain  of  the  witnesses  named  in  the  affi- 
davit were  produced  upon  the  trial,  which  took  place  on  the  7th  day.  No 
report  was  made  by  the  defendant  as  spocal  bailiff  upon  the  question  whether 
he  had  been  able  to  find  the  other  witnesses.  The  aflldavit  stating  what  the 
absent  witnesses  would  prove  was  read  as  their  deposition.  We  see  no  error 
In  this  action,  even  assuming  that  the  defendant  did  not  waive  his  rights  by 
failure  to  report  whether  he  could  find  the  absent  witnesses.  From  the  testi- 
mony in  the  case  it  appears  that  some  of  the  witnesses  named  in  the  affi- 
davit were  present  during  the  trial  and  not  sworn.  Moreover,  the  June 
term,  1902,  was  not  the  appearance  term,  as  claimed  by  counsel.  The  new 
indictment  charged  the  same  offense  as  that  charged  In  the  original  indict- 
ment, and  with  the  same  surplusage. 

The  objection  to  the  admission  of  testimony  is  not  well  taken.  The  ex- 
clamations of  the  wife  and  daughter  of  Helton  immediately  succeeding  the 
shooting  were  competent  as  a  part  of  the  res  gestro.  The  testimony  as  to  the 
gambling  of  the  accused  a  few  days  before  and  after  the  shooting  was  so  in- 
terwoven with  the  competent  testimony  as  to  bis  financial  condition  that  It 
was  impossible  to  separate  it,  and  the  court  probably  informed  the  jury  of 
the  reason  of  its  admission. 

For  the  reasons  given  the  Judgment  is  affirmed. 


HEMSTEIN  V.  DEPUE. 

(Filed  November  11,  1902— Not  to  be  reported.) 

1.  New  trial— Verdict  supported  by  evidence— Appellant  prosecutes  this 
appeal  from  a  Judgment  and  verdict  against  him  and  urgea,M  a  ground  for 
reversal  that  the  veidiot  is  not  supported  by  the  evidence.  Held— That  the 
lower  court  properly  refused  to  grant  a  new  trial,  as  the  verdict  is  abun- 
dantly supported  by  the  evidence.    This  court  has  established  the  rule  that 
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9  verdict  will  not  be  distorbed  because  not  sustained  by  the  evidence  unless 
it  is  clearly  and  palpably  against  the  weight  of  it. 

2.  Pleading— The  objection  that  denials  in  the  reply  of  the  afSrmative 
allegations  of  the  answer  are  not  suiBoientiy  specific  can  not  be  made  the 
first  time  on  appeal.  After  trial  and  judgment  It  Is  too  late  to  raise  the 
question  for  the  first  time  in  the  Court  of  Appeals. 

A.  E.  Cole  &  Son  and  R.  D.  Wilson  for  appellant. 

W.  C.  Halbert  and  Thos.  R.  Phister  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bumam. 

This  suit  was  instituted  by  the  appellee,  John  Depue,  against  the  appel- 
lant, E.  J.  Hemsteln,  to  recovep  a  balance  of  $709.03.  alleged  to  be  due  to 
him  by  fiemstein  for  sawing  lumber,  hauling  logs,  work  and  labor  per- 
formed under  a  contract  previously  made.  He  also  sought  to  recover  dam- 
ages for  a  breach  of  the  contract  by  the  appellant  in  failing  to  keep  a 
sufficient  supply  of  logs  on  hand  to  keep  his  mill  going.  Appellant,  in  his 
answer,  denied  the  alleged  indebtedness,  and  made  his  answer  a  counter- 
claim for  $694.04,  damages  for  alleged  breaches  of  the  contract  by  appellee. 
The  pleadings  were  made  up  by  reply  and  rejoinder,  nnd  a  trial  before  a 
jury  resulted  in  a  judgment  against  the  appellant  for  1662.02.  The  only 
grounds  relied  on  in  appellant's  motion  for  a  new  trial  are  that  the  verdict 
was  not  sustained  by  sufficient  evidence  and  appeared  to  have  been  given 
under  the  influence  of  passion  and  prejudice. 

Subsection  6  of  section  340  of  the  Civil  Code  provides  '*that  a  new  trial 
may  be  granted  where  the  verdict  or  decision  is  not  sustained  by  sufficient 
evidence,  or  is  contrary  to  law.'*  But  it  has  been  repeatedly  held  by  this 
court  that  a  verdict  will  not  be  disturbed  because  not  sustained  by  the  evi- 
dence unless  it  is  clearly  and  palpably  against  the  weight  of  it.  (Thomp- 
son V.  Thompson,  93  Ey.,  436;  Carlin  v.  Baird,  11  Ky.  Law  Rep.,  982.)  A 
careful  reading  of  the  testimony  has  satisfied  us  not  only  that  the  verdict  is 
not  palpably  against  its  weight,  but  is  abundantly  supported  thereby.  No 
complaint  is  made  of  the  instructions,  and  they  seem  fairly  to  submit  the 
issues  raised  by  the  pleadings  to  the  jury.  Appellant  complains  that  the 
denials  in  the  reply  of  the  affirmative  allegations  of  the  answer  are  not  suffi- 
ciently specific.  No  complaint  on  this  score  was  made  in  the  court  below, 
and,  in  our  opinion,  none  could  have  been  sustained.  At  all  events,  after 
trial  and  judgment,  it  is  too  late  to  raise  the  question  for  the  first  time  in 
this  court. 

Judgment  affirmed. 


SPECHT.  &c.  V.  BARBER  ASPHALT  CO. 

(Filed  November  11,  1902— Not  to  be  reported.) 

Appeals— Final  orders— This  appeal  was  prosecuted  from  an  order  making 
parties  to  an  action.  Held— That  such  order  is  not  final  and  no  appeal  lies 
from  such  orQ^r! 

Lane  &  Harrison  for  appellants. 

B.  F.  Washer  and  Wm.  Furlong  for  appellee. 
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Appeal  from  JeffersoD  Glrcnlt  Gonrt,  GhaDoery  division  (Beoood  branofa). 
Opinion  of  the  court  by  Judge  White. 

In  an  action  in  the  JefiPerson  Giruuit  Gourt,  Ghanoery  divsion,  fieoond 
branch,  brought  hy  appellee  against  appellants  and  others  to  enforce  a  lieo 
for  street  improvements,  the  court  on  May  6,  1908,  dismissed  the  action  ae- 
to  part  of  the  defendants,  and  on  May  SI,  1902,  dismissed  the  action  as  ta 
all  other  defendants  except  the  city  of  Louisville.  On  June  80,  1903,  the 
court  upon  appellee's  motion  set  aside  both  orders  of  dismissal,  and  then 
ordered  or  adjudged  that  certain  territory  bounded  by  certain -named  streets 
constitute  a  square  within  the  meaning  of  the  charter  provision  of  the  city 
of  Louisville,  and  referred  the  case  to  a  special  commissioner  to  make  a  re- 
apportionment  of  the  cost  of  improving  Frankfort  avenue,  and  to  report  hi» 
action  in  estimating  the  re-apportionment  to  the  court  for  such  action  as  the 
court  may  deem  proper. 

Appellants  moved  to  set  this  order  aside,  and  upon  refusal  by  the  court  so 
to  do  was  granted  this  appeal,  which  is  asked  to  be  dismissed  and  the 
supersaedeas  discharged.  The  motion  to  dismiss  was  on  October  2,  1902, 
overruled,  and  we  are  asked  by  petition  for  rehearing  to  set  aside  that  order 
and  now  dismiss  the  appeal.  It  is  the  well-settled  rule  that  no  appeal  lies- 
from  any  order  or  decree  that  is  not  final  except  as  provided  expressly  by 
the  Gode,  ns,  for  instance,  is  done  in  appointing  receivers.  Gounsel  for  ap- 
pellant concede  this  rule,  but  insists  that  the  decree  here,  while  not  final,  is 
appealable  because  it  is  void  and  not  merely  erroneous.  In  our  opinion  the 
order  and  judgment  superseded  is  not  final,  but  merely  interlocutory  and 
was  within  the  jurisdiction  of  the  court  to  make  in  that  case.  Whether  an 
appeal  will  lie  to  a  void  order  or  interlocutory  decree  is  not  necessary  to 
determine  here.  The  judgment  order  of  June  80  is  not  void.  Not  being 
final  in  its  nature,  but  subject  to  further  action  of  the  court  on  the  filing 
of  the  leport  of  re-apportionment,  no  appeal  lies  therefrom. 

The  order  of  October  2,  overruling  the  motion  to  dismiss,  is  set  aside,  the 
supersedeas  is  discharged  and  appeal  dismissed. 
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[Reported  by  Wm.  Cromwell,  Esq.,  of  the  Frankfort,  Ky.,  Bar.] 
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SCOTT   V.  COMMONWEALTH. 
(Filed  November  n,  1902— Not  to  be  reported.) 

1.  GrimiDal  law— Housebreaking— Evidence— This  appeal  was  prosecuted 
from  a  oonvlotion  of  appellant  for  housebreaking  under  section  1163,  Ken- 
tucky Statutes,  and  it  Is  urged  as  prejudicial  error  that  the  Common- 
wealth's  attorney  was  guilty  of  misconduct  in  calling  on  appellant  to  put 
out  bis  foot  80  the  Jury  oould  see  it  when  a  witness  was  testifying  as  to 
tracks  found  on  the  premises.  Held— That  the  rights  of  appellant  were  not 
prejudiced  thereby  as  appellant  did  not  refuse  to  exhibit  his  foot,  nor  was 
any  exception  taken  to  this  action  on  the  part  of  the  attorney  for  the  Com- 
monwealth. 

2.  Instructions— Owner  of  personal  property  taken— It  was  not  error  in  the 
court  to  fail  to  sDate  that  an  entry  through  an  open  door  was  not  a  break- 
ing within  the  meaning  of  the  statute.  It  was  not  prejudicial  error  to  in- 
struct the  Jury  that  they  could  convict  if  they  believed  that  the  property 
taken  belonged  to  H.,  or  any  other  person. 

3.  Indictment— It  is  not  necessary  to  allege  in  an  indictment  under  this 
statute  the  naAie  of  the  owner  of  the  property  taken.  The  offense  is 
committed  by  breaking  into  a  house  and  taking  anything  of  value  belonging 
to  any  person. 

B.  T.  Davis  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

The  apellant  was  indicted  by  the  grand  jury  of  the  Fulton  Circuit  Court 
for  the  offense  of  housebreaking.  The  substance  of  the  charge  is  that  the 
appellant  did  feloniously  break  into  the  dwelling  house  of  Will  Hill,  by 
breaking  the  doors  and  windows  of  the  said  house,  and  did  then  and  there 
feloniously  steal,  take  and  carry  away  therefrom  |20,  good  and  lawful  money 
of  the  United  States  of  America,  and  of  the  value  of  120,  with  the  felonioua 
Intent  to  appropriate  said  money  to  his  own  use,  the  personal  property  ot 
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Mrs.  Mollie  Hill.    A  trlBl  resulted  in  a  verdict  of  guilty  and  pDnlshment  of 
the  appellant  at  eight  years'  oonflDement  Id  the  penlteDtlaiy.    His  motio 
for  a  new  trial  having  beeo  overruled  he  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are,  error  of  the  court  In  the  Insitruo- 
tions  given  to  the  jury;  second,  error  and  misconduct  of  the  Common- 
wealth's attorney  when  the  witness,  Shields,  was  on  the  stand  testifying  as 
to  tracks  found  on  the  premises,  calling  on  the  defendant  to  put  out  his  foot 
«o  that  the  Jury  might  see  it,  all  of  which  occurred  before  the  defendant  had 
•offered  to  testify  in  the  case,  and  in  violi^tion  of  his  constitutional  rights 
4)y  which  he  was  not  to  be  called  on  to  give  evidence  against  himself.  So 
tar  as  the  exhibition  of  the  foot  is  concerned,  it  is  sufflolent  to  say  that  the 
defendant  did  not  refuse  to  exhibit  his  foot,  and  no  exception  was  taken  at 
the  time  to  the  demand  of  the  attorney  for  the  Commonwealth. 

The  InstAotions  given  clearly  state  the  law  as  to  what  constituted  a 
breaking  into  the  house,  and  it  was  not  error  in  the  oourt  to  fail  to  state 
that  an  entry  through  an  open  door  was  not  a  breaking  within  the  meaning 
of  the  statute.  It  is  further  insisted  for  the  appellant  that  the  court  erred 
In  instructing  the  Jury  that  they  might  find  the  defendant  guilty  if  be  took 
from  the  house  the  money  of  Mrs.  Mollie  Hill,  or  any  other  person.  The 
indictment  in  question  was  found  under  section  1162,  Kentucky  Statutes, 
the  latter  part  of  which  reads  as  follpws :"  Or  shall  feloniously  break  any 
dwelling  bouse  or  any  part  thereof,  or  any  outhouse  belonging  to  or  ^sed 
with  any  dwelling  house,  and  feloniously  take  away  anything  of  value, 
although  the  owner  or  any  person  may  not  be  there,  he  shall  be  oonflned  in 
the  penitentiary  not  less  than  two  nor  more  than  ten  years." 

The  offense  consists  in  the  breaking  and  taking  therefrom  anything  of 
Talue.  It  was  held  in  Commonwealth  V.  Wicker,  9  Ey.  Law  Rep.,  474; 
Mitchell  V.  Commonwealth,  88  Ky.,  849,  that  an  indictment  under  the  stat- 
ute in  question  need  not  allege  the  name  of  the  owner  of  the  articles  taken, 
nor  that  they  were  taken  without  the  owner's  consent,  and  that  the  inten- 
tion to  convert  them.  etc.  It  will  thus  be  seen  that  it  was  not  necessary  to 
allege  in  the  Indictment  the  name  of  the  owner  of  the  money  taken,  and  the 
averment  that  it  was  the  property  of  Mollie  Hill  may  be  properly  treated 
as  surplusage.  Moreover,  it  does  not  at  all  appear  in  thi^  case  that  the 
defendant  was  in  any  manner  misled  or  prejudiced  by  the  averment  as  to 
the  ownership  of  the  money  alleged  to  have  been  taken.  The  sole  question 
involved  in  the  trial  was  whether  or  not  the  defendant  broke  into  the  bouse 
and  feloniously  took  therefrom  anything  of  value  belonging  to  any  person. 
The  jury  were  the  judges  of  the  facts,  there  being  some  evidence  tending . 
to  show  the  defendant  guilty.  It,  therefore,  follows  that  the  verdict  of  the 
jury  is  conclusive  as  to  the  breaking  into  the  house  and  feloniously  taking 
therefrom  something  of  value. 

Perceiving  no  error  of  law  occurring  to  the  prejudice  of  the  defendant's 
substantial  rights  the  judgment  is  affirmed. 


LEAMONS  V.  KIDWELL,  &c. 

(Filed  November  19,  1902— Not  to  be  reported.) 

Homestead— Parties  to  actions— Appellant  Joined  with  her  husband  in  the 
execution  of  a  mortgage  on  land  belonging  to  him  to  secure  a  debt  of  the 
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lintlMDd.  A  Jtidgmest  was  reodered  direoting  a  sale  of  the  land  to  satlsf  j 
the  debt  and  the  land  aold  thereunder  and  poBaeesion  delivered  to  the  pur- 
tihaaer,  taut  appellant  was  not  a  party  to  this  action.  She  brooght  thii 
action,  claiming  a  homestead  in  the  land.  Held— That  by  Joining  in  the 
mortgage  she  relinquished  all  her  claim  to  the  homestead,  and  it  was  not 
necessary  that  she  should  be  a  party  to  the  suit. 

J.  W.  Gompton  and  W.  S.  Pryor  for  appellant. 

Basil  Richardson  for  appellees. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  OufTy. 

The  appellant,  who  is  the  widow  of  J.  S.  Leamons,  instituted  this  action 
against  the  appellees,  claiming  a  homestead  in  certain  lands  described  in  tha 
petition,  and  also  rents  alleged  to  be  due  her  for  the  time  she  has  been  by 
appellees  kept  out  of  the  possession  of  the  property. 

The  substance  of  the  defense  is  that  the  decedent  and  appellant  executed 
a  mortgage  to  M.  D.  Kldwell  upon  the  property  in  question,  and  that  in  a 
suit  pending  in  the  Metcalfe  Circuit  Court  a  judgment  was  rendered  enforc« 
ing  the  mortgage  lieu  of  Kldwell,  and  the  property  sold  and  purchased,  sale 
confirmed  and  deed  made,  and  writ  of  possession  issued,  which  was  executed 
and  the  purchaser  put  in  possession  thereof.  All  of  this  occurred  during 
the  lifetime  of  J.  S.  Leamons. 

It  is  true  that  the  appellant  was  not  made  a  party  to  the  suit  In  which  the 
Judgment  of  sale  was  rendered,  but  It  is  also  true  that  appellant  and  her 
husband  had  executed  the  mortgage  in  question,  which  was  duly  recorded, 
and  in  which  she  united,  rellnqutshing  all  rights  of  dower  or  expectancy  of 
homestead  in  the  land  In  question.  It  has  been  repeatedly  held  by  this 
oourt  that  the  jiusband  may  sell  and  convey  his  homestead  independent  of 
his  wife's  right  of  homestead.  Of  course,  a  conveyance  by  the  husband 
alone  will  not  bar  the  wife's  right  of  dower  after  his  death,  but  that  ques« 
tion  is  not  presented  in  this  record.  The  appellees  pleaded  and  relied  upon 
the  judgment  and  execution  of  the  mortgage  aforesaid,  and  the  rendition  of 
the  judgment,  sale  thereunder,  and  the  execution  of  the  mortgage  was  not 
denied  by  the  reply;  but  the  substance  of  the  reply  was  that  the  appellant 
was  not  a  party  to  the  suit,  and,  therfeore,  not  bound  by  the  judgment* 
The  court  sustained  a  demurrer  to  the  reply  and  dismissed  appellant's  peti- 
tion, hence  this  appeal.  It  is  evident  that  the  mortgage  gave  to  Kldwell  a 
lien  upon  the  land  to  secure  the  payment  of  the  debt  mentioned  in  the  mort« 
gage,  and  the  judgment  and  sale  of  the  land  thereunder  must  be  held  to  be 
as  valid,  if  not  more  so,  than  a  sale  and  conveyance  by  the  husband  during 
his  life.  There  is  no  averment  in  the  petition  that  there  was  either  fraud 
or  collusion  between  the  deceased  husband  and  appellees,  nor  is  there  any 
question  of  dower  raised  by  the  pleadings.  Appellant  has  not  even  proposed 
to  pay  off  the  mortgage  debt  nor  asked  a  resale  of  the  property.  Under  the 
pleadings  in  this  case  we  are  of  opinion  that  the  circuit  court  did  not  err  in 
austalning  the  demurrer  to  appellant's  reply  and  dismissing  her  petition. 

Judgment  affirmed. 
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STATE  NATIONAL  BANE  OF  MAYSVILLE  v.  VICROY,  &o. 

(Filed  November  12,  igOS—Not  to  be  reported.) 

Married  wonjen—MortKafiEes—LieDB— Subrogation— S.  died  leaving  tb: 
daughters.  His  personalty  was  insuflBcient  to  pay  his  debts,  and  a  balasoe 
of  $3,300  was  left  as  a  charge  on  the  land  descended  to  his  three  .daughters. 
Two  of  them  instituted  an  action  against  the  appellee,  the  third  daughter,  to 
subject  her  third  of  the  land  to  the  payment  of  her  part  of  the  debt.  Appel- 
lee executed  her  note  to  R.  for  the  purpose  of  raising  the  money  to  pay  thla 
debt,  and  she  and  her  husband  executed  to  B..  a  mortgage  on  her  land  to- 
secure  this  debt.  B.  endorsed  this  note  and  the  husband  transferred  it  to 
appellant,  and  thereby  raised  the  money.  Later  the  husband  gave  his  own 
note  to  the  bank  for  this  game  money.  The  husband  -and  wife  separated 
and  this  suit  was  brought  by  the  bank  co  enforce  the  mortgage  lien  to  sat- 
isfy this  debt.  The  wife  claims  that  the  land  is  not  liable  as  the  note  signed 
by  her  was  void,  besides  the  money  was  paid  by  her  husband.  Held—That- 
although  the  note  may  be  invalid  the  land  was  in  lien  for  the  original  debt, 
and  the  bank  having  paid  off  same  is  entitled  to  be  subrogated  to  the  rights- 
of  the  original  creditors.  The  mortgage  was  executed  to  secure  this  original 
Indebtedness,  and  is  valid  although  no  valid  note  or  account  existed  as  evi* 
deuce  of  same. 

L.  W.  Rot)ertson  and  C.  D.  Newell  for  appellant; 

£.  L.  Worth ington,  W.  H.  Wadsworth  and  L.  M.  Galbraith  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Lewis  Stevens  died  intestate  in  Mason  county,  leaving  three  daughters  to 
whom  he  devised  his  estate.  His  personalty  was  insu£Soient  for  the  pay- 
ment of  his  debts;  there  was  a  balance  of  $3,800  left,  which  was  a  charge 
upon  the  land  descended  to  the  three  daughters.  In  the  early  part  of  the  year 
1888  two  of  the  daughters  instituted  a  suit  in  the  Mason  Circuit  Court  against 
the  third,  the  appellee,  Margaret  Jane  Vicroy,  in  which  they  set  out  these 
facts,  and  asked  that  her  one-third  of  the  estate  be  sold  to  pay  her  part  of  the 
debt.  In  that  suit  an  arrangement  was  made  that  each  of  the  daughters 
would  pay  one-third  of  the  debt.  To  raise  the  money  appellee,  Margaret  Jane 
Vicroy,  executed  a  note  to  L.  W.  Robertson,  and  she  and  her  husband  signed 
and  acknowledged  a  mortgage  on  her  part  of  the  land  to  secure  the  note. 
Robertson  endorsed  the  note  and  gave  it  to  the  husband.  He  made  an 
arrangement  with  the  appellant,  the  State  National  Bank,  to  get  the  money 
from  it  to  pay  the  debt,  and  gave  his  check  to  the  creditors,  which  was  {lald 
by  the  bank.  The  debt  for  which  the  land  was  bound  was  thus  paid  off. 
He  endorsed  to  the  bank  the  note  secured  by  the  mortgage,  and  as  oollateral 
security  to  this  note  also  gave  the  bank  his  own  note  for  the  amount.  We 
are  not  entirely  satisfied  from  the  record  just  when  the  note  was  delivered 
to  the  bank,  but  for  the  purposes  of  the  case  will  assume  that  it  was  done 
in  May,  1889,  and  not  in  May,  1888,  when  the  note  was  given  and  the  money 
was  furnished.  Mrs.  Vicroy  paid  one  year's  Interest  on  the  note  to  the 
bank.  After  this  she  and  her  husband  separated,  and  she  refusing  to  pa7 
the  debt,  the  bank  filed  this  suit  to  enforce  Its  mortgage.  She  relied  upoik 
her  coverture,  and  on  final  hearing  the  court  dismissed  the  bank's  petition. 
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II  is  undisputed  Id  the  evldeuoe  that  the  debts  of  the  estate  of  Lewis  Ste< 
^ens  amounted  to  $8,800,  and  that  Mrs.  Vlcroy's  part  of  the  land  was  bound  . 
tor  one-tblrd  of  tbis,  or  $1,100.  It  is  also  undisputed  that  these  debts  were 
paid  off  by  the  obeoks  of  the  husband  drawn  on  the  appellant  bank,  and  that 
the  bank  paid  the  obeoks  on  the  assuranoe  that  the  money  was  paid  for  Mrs. 
Vioroy  and  should  be  seoured  by  mortgage  on  the  land.  But  If  we  oonoede 
that  the  husband  paid  these  debts  off  by  his  own  checks  out  of  his  own 
money,  the  case  will  not  be  altered,  for  he  was  under  no  obligation  to  pay 
the  debts  of  his  wife's  father;  these  debts  were  a  Hen  on  the  land;  a  suit 
had  been  brought  to  enforce  that  Hen  and  was  then  pending;  the  note  and 
mortgage  were  given  before  he  paid  the  money,  and  be  paid  the  money  upon 
^be  security  of  the  mortgage.  If  the  mortgage  was  Invalid,  he  would  be 
vemltted  to  the  Hen  of  the  creditors  whom  he  paid  off.  It  Is  evident  that 
4he  note  was  made  payable  to  Robertson  and  endorsed  by  Robertson  simply 
«e  a  form  to  get  the  money  from  the  bank,  as  national  banks  are  not  author- 
ised by  the  act  of  congress  to  take  mortgages  on  real  estate,  although  they 
may  buy  the  notes  thus  seoured.  It  would  also  seem  from  the  proof  that 
the  delay  In  giving  the  note  to  the  bank  was  by  reason  of  the  fact  that  the 
IwrtieB  expected  to  sell  the  land  and  out  of  the  proceeds  close  up  the  trans- 
aotlon.  Among  the  recitals  of  the  mortgage  Is  the  following :  ''Whereas, 
the  said  L.  W.  Robertson  has  this  day  loaned  to  said  Margaret  Jane  Vlcroy 
%M  sum  of  $1,100  cash  to  enable  her  to  pay  her  proportion  of  the  debt  of  said 
-decedent,  .Lewis  Stevens,  who  was  her  father,  and  for  which  said  land  was 
liable'to  be  sold,  and  for  which  she,  In  conjunction  with  her  said  husband, 
Wesley  Vlcroy,  has  this  day  executed  and  delivered  her  promissory  note  for 
«ald  $1,100,  bearing  interest  at  6  per  cent,  from  date  and  due  In  twelve 
months  after  date.'* 

Now  It  Is  true  that  Robertson  did  not  famish  this  money,  but  It  wai 
furnished;  and  evidently  the  making  of  the  note  to  Robertson  was  only  the 
form  In  which  the  pf^rtles  chose  to  put  the  transaction.  The  fact  that  he 
did  not  f  Ornish  the  money,  but  endorsed  the  note,  and  that  it  was  furnished 
by  the  person  to  whom  he  endorsed  it,  ia  immaterial.  It  Is  also  immaterial 
that  the  husband  did  not  sign  the  note  and  that  only  the  wife  signed  It,  for, 
-disregarding  mere  form,  the  mortgage  was  given  to  secure  the  $1,100,  which 
was  then  a  charge  on  the  wife's  land,  and,  although  she  was  not  personally 
bound  on  the  note,  being  a  married  woman,  her  land  was  bound  for  the  debt 
4ind  the  mortgage  on  the  land  given  to  secure  the  money  which  paid  off  this 
-charge  was  not  without  consideration . 

If  no  note  had  been  executed  at  all,  and  the  mortgage  bad  simply  recited 
that  It  was  given  t<i  secure  the  money  advanced  to  pay  the  debts  of  the  an- 
cestor, $1,100,  it  would  have  been  a  valid  mortgage,  for  a  mortgage  may  be 
given  to  secure  an  open  account.  (Prewltt  v.  Worthan,  79  Ky.,  387.)  And 
In  numerous  cases  decided  by  this  court  deeds  have  been  treated  as  mort- 
^ges  where  they  were  made  upon  condition  and  there  was  no  note  given. 
Where  the  transaction  Is  put  in  this  6hai)e  the  giving  of  the  mortgage  to 
MOure  the  debt,  unless  it  contains  an  express  promise  to  pay,  does  not  make 
the  mortgagor  liable  personally  for  the  debt.  (20  Amer.  &  Eng.  Enoy.  of 
Law,  984. )  As  the  note  signed  by  Mrs.  Yioroy  created  no  personal  obliga- 
tion, this  was  the  effect  of  the  arrangement  made  in  this  case;  and  as  the 
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debt  8601] red  by  the  mortgage  Is  suiBolently  IdeDtifled,  the  mortgage  la  at 
least  as  good. as  it  would  have  been  if  do  note  had  been  ezeouted  and  It  bad 
been  given  simply  to  secure  the  $1,100  advanoed  to  pay  the  existing  obazge- 
upon  the  land.  \ 

In  Tread  way  v.  Pbaris'  Adm'r«  18  Ky.  Law  Rep,.  787,  a  judgment  had 
.  been  rendered  enforcing  a  lien  on  the  wife's  land.  The  husband,  in  order  to 
save  the  land,  induced  the  wife's  father  to  become  his  surety  on  a  loan  for  m 
sum  suflQoient  to  satisfy  the  judgment,  agreeing  to  assign  the  judgment  to 
the  father  to  indemnify  him  as  surety;  the  father  was  compelled  to  pay  the 
loan,  and  was  adjudged  entitled  by  subrogation  to  the  lien  of  the  judgment 
oreditor  whose  debt  he  had  satisfied.  The  court  said  :  "It  is  contended  that 
All  this  was  done  without  the  knowledge  or  consent  of  the  wife,  and,  there- 
fore, the  payment  of  the  judgment  released  the  Hen.  We  think  it  imma- 
terial whether  the  wife  consented  or  not,  the  husband  had  the  right  to  aot 
for  her  in  the  effort  to  relieve  this  land  of  the  burden  upon  it.  It  had  to  be 
removed  or  the  land  sold,  and  while  he  had  no  power  to  increase  the  bur- 
den, having  obtained  this  money,  as  the  proof  shows  he  did,  with  the  under* 
standing  that  Pbaris,  her  father,  was  to  have  th«  judgment  assigned  to  him, 
she  must  abide  the  result.  All  she  is  required  to  do  is  to  pay  the  judgment, 
and  that  such  was  the  agreement  there  is  no  doubt,  and,  besides,  the  proof 
conduces  to  show  that  the  wife  knew  of  tie  arrangement.  Her  knowledge, 
however,  is  immaterial.  The  fact  that  the  money  was  obtained  on  her 
father's  credit,  with  the  agreement  already  stated,  and  his  payment- of  the 
borrowed  money,  entitles  his  personal  representatives  to  the  relief  given." 

In  the  subsequent  case  of  Eelley  v.  Ball,  14  Ky.  Law  Rep.,  188,  a  widow 
out  of  her  own  funds  paid  off  a  lien  on  the  real  estate  to  prevent  its  sacrMoe 
at  a  forced  sale.  Afterwards,  on  a  sale  of  the  land  for  division,  it  was  held 
that  she  should  be  subrogated  to  the  rights  of  the  creditors  whose  claim  the 
satisfied.  The  court  said :  "The  doctrine  of  subrogation  is  founded  opoA 
pure  equity.    It  is  applied  in  order  to  do  complete  and  perfect  justice." 

The  case  before  us  is  as  strong  as  either  of  these,  for  the  money  was  fur- 
nished on  the  agreement  that  it  should  be  secured  by  a  mortgage;  the  note 
was  executed  by  the  wife  and  the  mortgage  was  executed  by  her  and  her 
husband  for  the  purpose  of  securing  this  money  by  a  lien  on  the  land.  The 
money  having  been  furnished  on  the  expectation  that  it  should  lie  secured  by 
a  mortgage  on  the  land,  if  for  any  reason  the  mortgage  was  defective  the 
creditor  must  be  subrogated  to  the  existing  lien  on  the  land  wbloh  hla 
money  was  used  to  discharge. 

The  court,  therefore,  erred  in  dismissing  the  plaintiff's  petition,  and  the 
judgment  is  reversed  and  cause  remanded  for  a  judgment  subjecting  the 
land  to  the  debt. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COUNTY  OF  CHRISTIAN. 

(Filed  November  12,  1902— Not  to  be  reported.) 

Railroads— Taxation— Exemptions— Appellee  brought  this  action  toreoover 
of  appellant  taxes  on  38  87100  miles  of  their  Clarksville  and  PrlnoetoD 
division,  located  in  Christian  county,  for  the  years  1888,  1889,  1890,  1801.  Iik 
defense  appellant  contends  that  no  assessment  had  been  made  by  the  rail- 
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load  oom misfit OD  of  that  part  of  the  road  ]yioffin  the  couDty;  also  relies 
'upon  the  act  of  May  6,  1884,  to  eDcoarage  the  buUdlog  of  railroads  and 
ezemptlDg  from  taxation  all  roads  thereafter  bnllt  for  a  period  of  tlve  years 
from  the  date  of  the  beglDnlDg  of  the  oonstruotloD  of  the  new  roads.  It 
also  olalms  exemption  from  taxation  under  an  order  of  the  oonnty  court  of 
claims  of  date  May  16,  1882,  granting  exemption  from  taxation  to  new  roads 
thereafter  built  in  the  county  for  ten  years  after  the  completion  of  the  con- 
struction of  same.  Held—That  under  the  act  of  May  5, 1884,  appellant's  road 
is  exempt  from  taxation  for  five  years  from  the  date  of  commencement  of 
construction,  October,  1884,  which  includes  the  years  1888  and  1S89,  and  as 
the  evident  Intention  of  the  act  was  to  exempt  the  road  from  taxation,  ap- 
pellant as  purchaser  Is  entitled  to  the  exemption.  The  order  of  the  county 
court  of  claims  giving  exemption  of  railroads  from  taxation  for  ten  years 
from  completion  was  ultra  vires,  and,  therefore,  void.  There  can  be  no  re- 
covery In  this  proceeding  of  the  tax  for  1890,  as  there  was  no  assessment 
made  as  required  by  section  1,  article  3,  page  90,  General  Statutes,  but  the 
assessment  for  1891  was  properly  made  and  the  tax  for  that  year  is  recover- 
able. The  tax  is  not  illegal  because  it  includes  a  ten  cent  tax  for  the  cun- 
structlon  of  a  workhouse  as  the  court  of  claims  has  authority  to  make  a  levy 
for  such  purpose  and  appellant's  road  is  liable  to  said  tax  as  other  property 
In  the  county. 

B.  D.  Warfleld,  Joe  McCarrolI  and  Edward  W.  Hines  for  appellant. 

Breathitt  &  Fowler  and  Wood  &  Son  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnara. 

Christian  county  brought  this  suit  against  the  Louisville  &  Nashville  R. 
R.  Co.,  to  recover  taxes  alleged  to  be  due  and  owing  by  the  railroad  com- 
pany to  the  county  upon  the  28  87-100  miles  of  their  Clarksville  and  Prince- 
ton division,  located  therein  for  the  years  1888,  1889,  1890,  1891,  inclusive^ 
amountlDg  in  the  aggregate  to  $2,648.16.  The  railroad  company  denies 
liability  for  the  taxes  sued  for  on  several  grounds: 

1st.  It  alleges  that  no  assessment  of  that  portion  of  its  road  lying  in  Chris- 
tian county  had  been  made  by  the  railroad  commission  for  either  of  the  years 
sued  for. 

2d.  It  relies  upon   the  act  of  the  legislature  approved  on   the  6th  day  of 
'May.  1884,  to  encourage  the  building  of  railroads  and  exempting  from  taxa- 
tion all  railroads  thereafter  built  for  a  period  of  five  years  from  the  date  of 
the  beginning  of  the  construction  of  such  new  roads. 

.  8d.  They  rely  upon  the  following  order  of  the  Christian  County  Court  of 
Claims,  dated  May  16.  1682:  "Ordered  by  this  court  that  should  a  railroad 
be  built  through  tbe  county  of  Christian  on  the  line  now  proposed  by  the 
Indiana,  Alabama  &  Texas  R.  R.  Co.,  that  such  railroad  shall  be  exempt 
from  the  payment  of  taxes  on  same  for  a  term  of  ten  years  after  said  road  la 
completed^" 

4th.  They  plead  that  the  levy  made  by  the  county  for  the  years  1890  and 
1891  is  void  for  the  reason  that  it  Includes  a  levy  of  10  cents  for  workhouse 
purposes  without  express  statutory  authority. 

By  agreement  the  case  was  submitted  to  the  Judge  of  the  circuit  court» 
without  the  intervention  of  a  jury,  who  rendered  a  judgment  for  the  full 
amount  of  the  taxes  sued  for,  and  the  railroad  company  has  appealed. 
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The  first  questloD  to  be  determined  is  whether  the  act  of  the  ffeoeiml 
assembly  approved  on  the  6th  of  May,  1884,  Is  available  as  a  defense  by  the 
appellant.  It  reads  as  follows :  ''That  all  railroads  whioh  may  be  hereafter 
bailt  in  this  Commonwealth  under  existing  charters,  or  under  charters 
whioh  may  be  hereafter  granted,  shall  be  exempt  from  taxation  under  the  laws 
of  this  Commonwealth  for  a  period  of  five  years  from  the  date  of  the 
beginning  of  the  constraotion  of  such  new  roads.  That  this  act  shall  take 
effect  from  and  after  its  passage. ' ' 

It  appears  from  the  testimony  that  prior  to  the  6th  of  May,  1884,  the  In- 
diana, Alabama  &  Texas  R.  B.  Co.  began  the  construction  of  a  railroad 
from  Clarksville,  through  Christian  county,  to  Princeton,  in  Caldwell 
county,  Kentucky;  and  that  the  first  ten  miles  in  the  State  of  Tennessee 
was  completed.  The  proof  is  very  conflicting  as  to  when  they  actually  began 
work  on  the  road  in  the  State  of  Kentucky.  Johnson,  who  did  the  first 
work  in  Kentuclcy,  testifies  that  be  did  not  contract  for  the  work  until 
about  the  first  day  of  June,  1884;  and  that  no  work  of  any  kind  was  done 
until  the  latter  part  of  that  month.  And  it  was  judicially  determined  in 
the  case  of  the  Commonwealth  v.  Railroad  Cos.,  &c.,  96  Ky.,  78,  that  the 
Clarksville  and  Princeton  division  of  the  Louisville  &  Nashville  R.  R.  Co. 
was  exempt  from  taxation  for  the  five  years  after  its  construction  was  oom- 
menced  on  Octobei  81,  1884. 

Bui  appellee  contends  that  even  if  the  Clarksville  and  Princeton  division 
was  exempt  under  the  act  of  1884,  whilst  owned  by  the  Indiana,  Alabama  & 
Texas  R.  R.  Co.,  that  this  was  a  mere  personal  privilege,  and  did  not  go  to 
appellant  as  vendee  under  their  purchase  in  18S7,  and  to  support  this  con- 
tention referred  to  the  case  of  the  Commonwealth  v.  Owensboro  &  Nashville 
R.  R.  Co.,  81  Ky.,  672;  and  the  Nashville,  Chattanooga  &  St.  Louis  R.  B. 
Co.  V.  Commonwealth,  17  Ky.  Law  Rep.,  ^8.  In  the  first-named  case,  whilst 
recognizing  the  general  doctrine  that  immunity  from  taxation  incorporated 
In  a  railroad  charter  was  a  mere  personal  privilege  which  did  not  ordinarily 
go  to  its  transferee,  it  was  held  that  "a  provision  in  the  charter  of  the 
Owensboro  &  RuRsellvllle  R.  R.  Co.  that  the  persons  or  corporation  becom- 
ing purchaser  or  lessee  of  said  road,  by  reason  of  any  sale  or  leasing  of  said 
road  to  satisfy  the  demands  of  bondholders,  shall  be  vested  with  all  the  rights, 
franchises,  privileges  and  immunities  of  the  corporation;"  and  exemption 
from  taxation  followed  the  road  Into  the  hands  of  the  purchaser.  In  the 
case  of  the  Nashville,  Chattanooga  &  St.  Louis  R.  R.  Co.  v.  Common- 
wealth, the  act  of  incorporation  of  the  Hickman  &  Obion  R.  R.  Co.  ex- 
empted the  company  from  taxation,  but  provided  in  lieu  thereof  that  the 
stockholders  residing  in  this  State  were  to  pay  taxes  upon  the  stock  held  by 
them  under  the  equalization  law,  and  it  was  held  that  this  provision  of  the 
statute  was  not  broad  enough  to  exempt  its  vendee  from  the  payment  of 
taxes.  The  decision  in  neither  of  these  cases  meet  the  question  presented  in 
this  case.  The  act  of  May,  1884,  does  not  confer  exemption  from  taxation  on 
any  particular  corporation,  but  in  broad  terms  declares  that  all  railroads 
hereafter  built  shall  be  exempt  for  a  period  of  five  years  from  the  beginning 
of  their  construction.  The  exemption  is  to  the  road.  And  the  plain  pur- 
pose of  the  genera]  assembly  was  to  encourage  the  construction  of  new  roads 
either  by  companies  already  operating  in  ,the  State  or  by  new  companies 
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^blob  might  be  hereafter  inoorporated.  And  we  are  of  opinion  that  the  28 
^-100  nilles  were  exempt  from  taxation  for  the  years  1888  and  1880,  as 
these  years  were  within  the  five  years  from  the  time  when  the  road  was  first 
begun  in  this  Oommon wealth.  We  are  supported  In  this  oonolnslon  by  the 
•ease  of  New  Jerson  v.  Wilson,  7  Cranoh.,  164. 

Before  passing  to  the  oonsideratlon  of  other  questions  In  the  case,  we  will 
aay  that  appellant  <nin  not  rely  upon  the  ten-year  exemption,  based  upon  the 
order  of  the  Christian  County  Court  of  Claims,  for  the  reason  that  the  oourt 
had  no  authority  to  grant  suoh  an  exemption  or  to  enter  Into  such  oontraot. 
It  was  ultra  vires,  and  Ineffectual  for  any  purpose. 

The  next  question  to  be  considered  Is,  was  there  a  valid  assessment  of  that 
portion  of  appellant's  road  which  lies  In  Christian  oounty  by  the  railroad 
commission  for  either  of  the  years  1890  or  1801?  We  will  first  consider  the 
testimony  on  this  paint  as  it  relates  to  the  assessment  of  1800.  Section  1, 
article  8  of  page  02  of  the  General  Statutes  provides  that  ''the  chief  officer 
of  each  railroad  company  owning  a  railroad  l3ing  In  whole  or  in  part  in  this 
State  shall,  on  or  before  the  first  day  of  September  of  each  year,  report  to  the 
auditor  the  length  of  such  railroad,  with  its  average  vftlue  per  mile,  and  all 
other  property  belonging  to  the  company." 

Section  8  provides  that  the  auditor  shall  lay  these  reports  before  the  rail- 
road commissioners,  whose  duty  it  is  to  examine  suoh  reports,  and  if  either 
too  high  or  too  low,  to  correct  and  equalize  suoh  valuation.  Section  4  pro> 
vldes:  "That  the  same  rate  of  taxation  for  State  purposes,  which  is  or  may 
be  levied  on  other  real  estate  shall  be  levied  on  the  value  so  found  by  the 
railroad  commission  upou  the  rolling  stock  and  real  estate  of  each  railroad 
oompany  and  the  same  rate  of  taxation  for  the  purposes  of  each  city,  town, 
oounty,  part  of  county  or  tax  district  of  any  kind,  in  which  any  t>ortlon  ol 
any  railroad  is  located,  which  is  or  may  be  in  any  way  levied  on  other  real 
ostate  therein,  shall  be,  and  is  hereby,  levied  pn  the  value  of  the  real  estate  of 
said  company  therein  and  of  the  number  of  miles  of  snob  road  therein, 
Tsokoned  as  of  the  value  of  the  average  value  of  each  mile  of  such  railroad, 
with  its  rolling  stock,  as  ascertained  as  aforesaid.  And  immediately  after 
«aid  board  shall  have  completed  its  valuation,  each  year  the  auditor  of  pub- 
lic accounts  shall  notify  the  clerk  of  each  county  court  of  the  amount  of  its 
assessment  for  taxation  for  State  purposes,  and  for  the  purpose  of  such  city, 
town,  oounty,  part  of  county  and  tax  district." 

It  is  conclusively  shown  that  the  report  required  of  the  chief  officer  of  ap- 
pellant company  was  not  made;  and  that  no  notice  was  given  by  the  auditor 
to  the  clerk  of  the  Christian  County  Court  or  to  the  appellant  oompany  that 
the  road  had  been  assessed  for  taxation  for  that  year.  .  The  auditor,  in  his 
'deposition  on  this  point,  says:  ''There  is  no  entry  to  be  found  in  the  records 
of  this  office  showing  anything  about  the  Clarksville  and  Princeton  division 
for  the  year  1887;  the  first  thing  which  indicates  that  suoh  a  road  was  in 
existence  appears  on  the  record  for  the  year  1888.  I  have  been  unable  to 
find  any  record  where  the  so-called  valuation  and  milage  of  said  division,  to 
wit,  the  Clarksvllle  and  Princeton  division,  was  certified  to  the  oounty  court 
olerk  of  Christian  county  for  the  years  1888,  1880,  1890  and  1801,  nor  was 
there  any  suoh  tax  collected  on  said  division  for  any  of  said  years.  Upon 
an  examination  of  the  printed  auditor's  report,  made  from  July  1,  1889,  to 
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Jnoe  8.  1891,  od  page  67,  I  find  a  priDted  slip,  whioii  has  on  It  a  statemant  Id 
words  aDd  figures  as  follows:  *  The  roads  named  In  statement  number  16^ 
and  marked  with  the  asterisk,  are  exempt  from  taxation  for  five  years  fron» 
beginning  of  oonstniotion.'  By  an  examination  of  said  statement  I  find 
the  ClarksviUe  and  Princeton  division  with  an  asterisk,  as  indicated  on  said 
slip,  whioh  is  oonoluslve  evldenoe  that  this  department  of  the  State  govero- 
ment  did  not  consider  the  property  of  the  ClarksviUe  and  Princeton  division 
sabjeot  to  taxation,  but  as  exempt  nnder  the  provisions  of  the  law  cited  on 
said  slip.  This  is  conclusive  evidence,  because  the  auditor  said  in  his  report 
that  taxes  were  not  collected  and  the  reason  therefor.  Had  the  taxing  au- 
thorities, to  wit,  the  railroad  commission  and  the  auditor,  considered  said 
division  subject  to  taxation  for  said  years  there  would  have  been  a  state- 
ment filed  by  the  railroad  commission  showing  how  much  of  the  mileage  of 
said  division  there  was  located  in  each  county,  incorporated  town  and  taxlnir 
district,  through  which  the  same  runs,  which  the  commission  did  not  do  all 
of  said  years." 

In  our  opinion  the  evidence  is  conclusive  that  no  assessment  for  purpoaes 
of  taxation  of  the  f^larksville  and  Princeton  division  was  ever  made  or 
attempted  to  be  made  for  the  year  1800.  and  we  are,  therefore,  of  the  opinion 
that  there  can  be  no  recovery  in  this  proceeding  for  the  year  1890;  1891 , 
however,  stands  upon  a  different  footing.  For  that  year  the  railroad  oom- 
mission  assessed  the  ClarksviUe  and  Princeton  division  at  the  rate  of  $5,000 
per  mile,  and  this  assessment  was  duly  certified  by  the  auditor  of  public  ac- 
counts to  the  clerk  of  the  Christian  County  Court,  and  notice  thereof  waa 
given  to  the  railroad  company  as  required  by  law,  and  we  are  of  the  opin- 
ion that  appellant  company  was  liable  to  Christian  county  for  taxes  upon 
the  2887  100  miles  at  the  rate  of  f 5.000  a  mile.  But  It  is  insisted  for  the 
company  that  as  the  levy  for  the  year  1891  included  a  levy  of  10  cents  for 
workhouse  purposes,  for  which  there  was  no  legislative  authority,  that  at 
least  to  this  extent  the  levy  was  void  and  uncollfctible. 

Section  1.  article  16,  page  28  of  the  General  Statutes  provides:  ''County 
courts  have  jurisdiction  to  lay  and  superintend  the  collection  of  the  county 
levy,  erect  and  keep  in  repair  necessary  public  buildings,  •  •  *  regulate 
and  control  the  fiscal  affairs  and  property  of  the  county,  make  provlbions  for 
the  maintenance  of  the  poor,  etc." 

And  section  1,  article  17  of  the  same  chapter  provides :  "The  county  judge 
of  each  county  shall  hold  the  county  court  on  the  day  prescribed  by  law. 
but  at  the  court  of  claims,  which  shall  be  held  once  in  each  year,  the  justices 
of  the  peace  of  the  county  shall  be  associated  with  him  and  constitute  the 
court,  a  majority  of  whom  shall  constitute  a  quorum  for  the  transaction  of 
business,  which  shall  be  confined  to  laying  the  county  levy,  appropriating^ 
money,  and  transacting  other  financial  business  of  the  county." 

Section  1  of  the  act  of  March  9,  1876,  provides:  "Each  county  court  shall 
have  power  to  establish  a  workhouse,  and  for  such  purpose  rent  appropriate 
house  and  grounds,  or  to  purchase  and  receive  conveyances  of  land,  to  con- 
tract fur,  and  erect  a  workhouse,  and  other  improvements  for  such  purpose, 
and  to  put  chase  f  uhniinre,  iinplenipnts  and  other  necessary  articles  for  such 
Institution,  and  to  Ihvt  n  sum  finffioient  to  pay  for  the  land,  Improvementa 
and  necessary  personal  property." 
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SeotloD  4  of  article  8  of  chapter  09,  quoted  supra,  ezprcMly  i)royldefl  that 
the  same  tax  levy  upon  other  real  estate  in  any  city,  town,  county,  part  of 
county,  or  taxing  district  for  any  year  shall  be,  and  is  hereby,  levied  on  the 
value  of  the  real  estate  of  any  railroad  company  therein,  reckoned  as  of  the 
value  of  the  average  value  of  each  mile  of  said  railroad,  with  Its  rolling 
stock.  Considering  all  of  these  provisions  together,  we  are  of  the  opinion 
that  the  county  court  was  authorized  to  levy  an  ad  valorem  tax  for  the  pur- 
pose of  erecting  a  workhouse;  and  that  the  appellant  company  was  liable 
for  their  proportionate  part  thereof  with  the  other  property  of  the  county. 

For  reasons  indicated  the  judgment  is  reversed  and  oause  remanded,  with 
instructions  to  enter  a  judgment  for  the  amount  of  the  tax  levy  for  the  year 
1891,  and  further  proceedings  consistent  herewith. 
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(Filed  November  18,  lOOS— Not  to  be  reported.) 

Municipal  government— Annexation  of  territory— Appellant,  a  town  of  the 
sixth  class,  adopted  an  ordinance  providing  for  the  annexation  of  about 
twelve  acres  of  territory,  on  which  is  situate  the  depot  of  the  only  railroad 
near  the  town.  The  ordinance  was  adopted  under  section  8666,  Kentucky 
Statutes.  More  than  76  per  cent,  of  the  people  sought  to  be  annexed  remon- 
strated, but  the  court  after  bearing  the  evidence  dismissed  the  petition  to 
enjoin  the  annexation,  being  satisfied  tbat  a  failure  to  annex  will  materially 
retard  the  prosperity  of  the  town.  On  appeal.  Held— That  the  decision  of 
the  chancellor  will  not  be  disturbed  as  this  court  has  established  the  rule 
that  on  questions  of  fact  the  chancellor's  finding  will  not  be  disturbed 
where  the  evidence  is  conflicting,  and  on  the  whole  case  the  mind  is  left  in 
doubt  as  the  the  truth,  besides  the  proof  shows  tbat  the  proposed  extension 
is  not  only  proper,  but  essential  to  the  well  being  and  prosperity  of  the  town. 

W.  M.  Fenley  and  A.  C.  DeJarnette  for  appellants. 

B.  F.  Menefee  and  C.  C.  Cram  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  town  of  Crlttendon,  in  Grant  county,  belongs  to  the  sixth  class.  The 
board  of  trustees,  by  an  ordinance  of  January  ^2,  1000,  proposed  to  extend 
the  boundary  of  the  town  so  as  to  annex  to  it  about  twelve  acres  of  ]and» 
which  included  the  depot  of  the  Cincinnati  Southern  Railroad.  Thereupon 
appellants,  the  owners  of  the  property  within  the  territory  proposed  to  be 
annexed,  filed  this  suit  in  the  Grant  Circuit  Coi^rt  to  prevent  the  annexa- 
tion of  the  territory  .to  the  town,  under  section  8666.  Kentucky  Statutes. 
The  statute  provides :  *'If  the  court  shall  be  satisfied  tbat  76  percent,  or 
more  of  the  resident  freeholders  of  the  territory  sought  to  be  annexed  *  *  <^ 
have  remonstrated,  then  such  annexation  '*  *  *  shall  not  take  place  unless 
the  court  shall  find  from  the  evidence  that  a  failure  to  annex  *  *  «  will 
materially  rdtord  the  prosperity  of  such  town  and  of  the  owners  and  inhab- 
itants of  the  territory  sought  to  be  annexed.  *  *  *  Id  case  the  court  shall 
so  find  the  annexation  *  *  «  shall  take  place  notwithstanding  the  remon- 
strance." 
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More  than  75  per  cent,  of  the  resident  freeholder!  of  the  territory  soagbt 
to  beaoDexed  remoDstrated.  A  large  amount  of  teBtlmony,  waa  taken  sDd 
on  final  bearing  the  oourt  found  from  the  evidence  that  a  failure  to  annex 
will  materially  retard  the  prosperity  of  the  town  and  of  the  owners  and 
inhabitants  of  the  territory  sought  to  be  annexed.  He,  therefore,  dis- 
missed the  petition,  and  the  plalntiflFs  have  appealed. 

Our  rule  is  on  questions  of  faot  not  to  disturb  the  ohaneejlor's  flndlDg 
where  the  evidence  Is  oonflicting,  and  on  the  whole  case  the  mind  is  left  in 
^oubt  as  to  the  truth.  Under  this  rule  we  can  not  disturb  the  obancellor'a 
Ending.  It  is  shown  that  the  Cincinnati  Southern  Railroad  is  the  only  rail- 
road near  the  town.  Its  depot  is  a  short  distance  beyond  the  old  town  bound- 
-ary;  the  people  of  the  town  are  dependent  upon  this  depot  for  the  shipping 
of  their  freight,  passenger  travel  and  their  mall.  There  is  no  sidewalk  from 
the  town  boundary  to  the  depot,  and  the  proper  conduct  of  business  requires 
such  a  sidewalk  for  the  use  of  persons  going  to  and  from  the  station  and  a 
good  roadway  for  vehicles.  It  is  also  peculiarly  necessary  that  the  town  au- 
thorities should  exercise  police  jurisdiction  over  the  station  to  the  end  that 
good  order  may  be  maintained.  The  proposed  extension  is  only  something 
like  forty  rods  long,  and  is  already  subdivided  into  lots  and  in  great  measure 
built  up.  It  is  in  substance  now  a  part  of  the  town,  as  the  people  living 
there  do  business,  more  or  less,*  in  the  town.  We  think  it  reasonably  dear 
from  the  evidence  that  the  proposed  extension  is  not  only  proper,  but  essen- 
tial to  the  well  being  and  prosperity  of  the  town. 

The  boundary  proposed  to  be  annexed  is  defined  with  sufficient  accuracy 
in  the  ordinance.  The  rule  is  that  that  Is  certain  which  may  be  made  cer- 
tain. In  Pence  v.  Frankfort,  19  Ky.  Law  Rep.,  721,  this  court  held  an  or- 
dinance sufficient  substantially  similar  to  the  one  before  us.  We  see  no 
-defect  in  the  publication  of  the  notice,  and  it  is  perfectly  apparent  from  the 
record  that  everybody  concerned  had  actual  notice. 

Judgment  affirmed. 
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(Filed  November  12,  1002— Not  to  be  reported.)    v 

Insurance— Assignment  of  policy  to  debtor— A  life  insurance  company 
Issued  a  policy  for  $2,000  on  the  life  of  H.,  payable  to  her  two  children.  Ap- 
pellant paid  the  first  premium  and  afterwards  took  an  assignment  of  the 
policy  to  him,  and  afterwards  paid  all  other  premiums  and  advanced  various 
sums  of  money.  After  the  death  of  E.  this  suit  was  instituted  by  the  chil- 
dren, claiming  the  policy.  Appellant  filed  an  answer,  claiming  same  under 
the  assignment.  Held— That  appellant  held  raid  policy  under  the  assign- 
ment as  a  security  for  sums  advanced  on  same,  and  the  children  of  R.  are 
entitled  to  the  remainder  of  the  policy  after  payment  ot  the  amounts  due  ap- 
pellant. The  policy  in  contest  was  taken  out  with  the  view  to  its  assign- 
ment to  appellant  to  secure  bim  in  bis  advances.  The  relation  of  debtor 
and  creditor  existing  and  nothing  being  pal(^  at  the  time  for  the  assignment, 
on  familiar  principles,  though  absolute  in  form.  It  must  be  treated  as  in  effect 
a  mortgage. 

Nat  W.  Halstead  and  Plrtle  &  Trabue  for  appellant. 

John  S.  Kelly,  Geo.  S.  Fulton  and  John  A.  Fulton  for  appellee. 
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>     ■ 
Appeal  from  Nelson  Clrouit  Court. 

Opinion  of  the  oonrt  by  Jndffe  Hobson. 

On  Marob  6,  1897/  tbe  Gonnectiout  Mutual  Life  iDsnranoe  Co.  Issued  to 
Bmpoa  W.  Haydon  a  policy  Insuribg  her  life  in  tbe  sum  of  $2,000  in  consid- 
eration of  an  annual  premium  of  $108.08.  By  tbe  terms  of  tbe  policy  tbe* 
$2,000  was  to  be  paid  to  "John  and  Marie  A.  Haydon,  children  of  tbe  said 
Insured,  or  tbeir  executors,  administrators  or  assigns."  On  Marob  27,  1897^ 
Mrs.  Haydon  and  ber  two  children  assigned  tbe  policy  to  appellant,  A.  B. 
Baldwin.  After  this,  in  March.  1901,  Mrs.  Haydon  died,  and  there- 
being  ajiontroversy  between  ber  children  and  Baldwin  as  to  tbeir  rights  in. 
tbe  amount  due  under  tbe  policy,  the  company  paid  it  by  their  consent  to- 
Ben  Johnson,  as  stakeholder,  who  filed  this  action  against  them  for  a  judg- 
ment determining  their  rights.  The  children  of  Mrs.  Haydon  filed  an  an- 
swer, claiming  the  entire  fund.  The  appellant,  Baldwin,  also  filed  an 
answer,  claiming  the  entire  fund  by  virtue  of  the  assignment  of  the  policy 
to  him.  He  alleged  that  the  policy  was  assigned  to  him  "in  consideration 
of  bis  having  paid  the  premium  and  other  moneys  advanced  to  said  parties 
signing  said  instrnment."  He  filed  with  his  answer  a  bill  of  particulars  of 
the  amount  so  paid,  footing  up  $707.74.  The  circuit  court  adjudged  the 
children  entitled  to  the  proceeds  of  the  policy  over  and  above  the  amounta 
paid  by  Baldwin.  In  other  words,  it  refused  to  adjudge  him  tbe  owner  of 
tbe  policy  by  virtue  of  its  assignment,  and  adjudged  him  only  a  lien  for  the 
money  he  had  paid,  with  interest.    From  this  judgment  he  appeals. 

It  is  conceded  by  appellant's  counsel  that  tbe  judgment  complained  of  fol- 
lows Basye  v.  Adams,  81  Ky.,  868;  Weigelman  v.  Bronger,  96  Kj.,  182; 
Goudell  V.  Woodward,  96  Ky.,  646;  Balrd  v.  Sharp,  100  Ky.,  606;  but  It  is 
earnestly  insisted  that  the  question  was  not  really  presented  to  the  court  in 
any  of  those  cases,  and  that  what  was  said  is  only  dictum.  It  is  also  con- 
ceded that  the  same  rule  has  been  laid  down  in  Indiana,  Kansas,  Alabama 
and  Virginia,  and  that  It  is  endorsed  by  tbe  editor  of  the  Am.  St.  Rep.  (16 
Am.  St.  Bep.,  906)  as  the  better  rule  and  supported  by  the  better  reasoning; 
but  it  is  insisted  that  the  great  weight  of  authority  is  the  other  way  (note 
18  English  Ruling  Cases.  897),  and  that  the  court  should  reconsider  tbe  ques- 
tion. 

Tbe  assignment  under  which  appellant  claims  is  in  these  words: 

"Bardstown,  Ky.,  March  27.  1897. 

"We  hereby  assign  policy  No.  319,478.  on  tbe  life  of  Mrs.  Bmma  W.  Haydon, 
in  tbe  Conn.  Mutual  Life  Insurance  Co.  of  Hartford,  Conn.,  to  Alvin  B. 
Baldwin,  of  Bardstown,  Ky..  or  his  legal  representatives,  or  assignees,  in 
consideration  of  bis  having  paid  the  premiums  and  other  moneys  advanced 
to  us. 

"MRS.  EMMA  W.  HAYDON, 
"JOHN  POLLEN  HAYDON, 
"MARIE  ANTOINETTE  HAYDON." 

The  bill  of  particulars  filed  by  appellant  with  his  answer  is  as  follows : 
Statement  of  money  advanced  to  Mrs.  £.  W.  Haydon,  Jofan  Pollen  Haydon. 
and  Marie  Antoinette  Haydon  and  premiums  paid : 
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Deoember  28,  1888,  |90;  April  4,  1891.  190;  Marota  16,  1898,  $16 166  00 

April  96,  1898,  $16;  May  29,  $16:  April  14,  1894,  $20 60  00 

1896,  Januarys?,  $10;  February  7.  $6;  Marob  14,  $6 86  00 

1897,  premiDm  of  iDBuraDoe,  $103.08;  1896,  Marob  1.  $96.78 198  86 

Marob  4,  1899,  premium  od  iuBuranoe,  $98.64 08  64 

April  16.  $16;  August  16.  $6;  Marob  2,  1900,  premium  $91.80 146  80 

Marob  10.  1900,  $10;  May  6,  $90;  July  10.  $90 60  00 

Marob  6,  1901,  premium  on  iDSurauoe.  $89.04 80  04 

Total $707  74 


It  will  tbufl  be  Been  tbat  appellant  advanced  on  Deoember  98,  1898,  $80;  on 
April  4.  1894.  $90;  on  Marob  16,  1808.  $16;  on  April  26,  1898,  $16;  on  May  90. 
$16;  on  April  16,  1894.  $20;  on  January  27,  1896,  $10;  on  February  7.  $5,  and 
Marob  14.  $10,  making  in  all  $180  wbiob  be  bad  advanoed  before  tbe  issu- 
anoe  of  tbe  policy  or  its  assignment  to  bim.  He  also  paid  tbe  premium  due 
in  Marob,  1897,  $108.08.  Tbls,  witb  tbe  amount  be  bad  adva^ed  before  the 
date  of  tbe  assignment,  makes  $288.08.  After  tbe  date  of  tbe  assignment  it 
will  also  be  seen  tbat  be  paid  on  Marob  1,  1898,  the  second  premiom  on  the 
policy,  $96.78;  also  on  Marob  4,  1899,  tbe  third  premium,  $98.64;  on  Marob 
9,  1900,  tbe  fourth  premium,  $91.80,  and  on  Marob  6, 1901,  tbe  fifth  premium 
$S9.04.  He  also  advanoed  in  tbe  year  1900  $106  outside  of  the  amount  paid 
on  the  premiums.  It  thus  appears  that  ha  advanoed  money  from  time  to 
time  on  the  policy  outside  of  the  premiums  which  be  paid  to  keep  it  alive 
after  tbe  date  of  tbe  assignment  to  bim.  If  tbe  assignment  was  absolute  no 
advances  could  have  been  made  upon  it  after  the  assignment  was  made,  and 
tbe  presumption  must  be  tbat  these  advances  were  made  upon  tbe  polioy  on 
tbe  ground  tbat  it  was  assigned  to  him  as  security  for  the  money  wbiob  be 
had  paid,  and  which  he  might  thereafter  advance.  The  relation  of  debtor 
and  creditor  existed  before  tbe  polioy  was  taken  out.  Nothing  was  paid  at 
the  time  of  tbe  assignment.  Baldwin  paid  all  tbe  premiums  on  tbe  policy, 
and  uiMer  tbe  authorities,  so  far  as  we  are  aware,  such  an  assignment  is 
treated  merely  as  security  for  tbe  money  advanced  by  tbe  creditor  or  due  to 
him  at  tbe  time  of  tbe  assignment.  (Cammack  v.  Lewis,  16  Wal..  648;  Ex- 
change Bank  v.  Lowe.  44  L.  B.  A.,  872.) 

Tbe  rule  is  thus  stated  in  19  Am.  &  Eng.  Ency.  of  Law,  2d  edition,  pages 
87-88:  "A  life  insurance  polioy  may  be  assigned  by  tbe  insured  to  bis  ored- 
Itor  as  collateral  security  for  his  debt,  and  the  creditor  in  such  case  la  en- 
titled to  so  much  only  of  the  proceeds  of  the  policy  as  may  be  necessary  and 
suflQclent  to  satisfy  tbe  debt  and  reimburse  bim  for  any  premiums,  etc.,  wbiob 
may  have  been  paid  by  bim,  tbe  assignor  being  entitled  to  tbe  balance,  if  any. 
Upon  such  assignment  the  legal  title  passes  to  tbe  assignee  and  tbe  only 
Interest  remaining  to  tbe  assignor  is  what  remains  of  tbe  policy  after  tbe 
advances  have  been  satisfied,  and  the  assignee  can  not  be  required  to  surren- 
der tbe  polioy  to  the  assignor  until  such  advances  are  repaid.  Tbe  fact  tbat 
tbe  assignment  is  absolute  in  form  does  not  change  tbe  rule  above  stated, 
for  ordinarily  the  law  treats  an  absolute  assignment  of  an  insuranoe  polioy 
by  a  debtor  to  bis  creditor  as  a  security  only  for  the  debt  and  the  disburse- 
ments made  by  tbe  creditor,  with  Interest." 
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The  polioy  In  ooDte«t  was  Id  faot  taken  ont  with  a  Tiew  to  Its  aasignment 
to  appellant  to  secure  him  in  hia  advances,  for  he  paid  the  first  premlnm, 
as  well  as  the  subsequent  ones.  The  relation  of  debtor  and  creditor  existing, 
and  nothing  being  paid  at  the  time  for  the  assignment,  It,  on  familiar  prin- 
ciples, though  absolute  In  form,  must  be  treated  as  In  effect  a  mortgage. 

Judgment  affirmed. 


PETRIE  V.  CARTWRIGHT. 

(Filed  November  18,  1902.) 

Damages^ Liability  of  officer  for  killing  person  suspected  of  a  felony— Ap- 
pellant, with  her  husband's  sister  was  going  to  her  home  after  night  and 
were  followed  by  B.  and  C  ,  the  latter  proposing  sexual  Intercourse  and  ex- 
posing his  person.  They  soon  met  the  husband  of  appellant  and  told  him  of 
%he  insult;  he  Immediately  went  to  where  the  men  were  and  asked  G.  why 
he  had  Insulted  his  wife.  A  difficulty  ensued,  the  husband  striking  Grouch, 
and  Grouch  fell.  B.  was  at  the  same  time  cutting  at  the  husband,  who  ran, 
And  appellee,  who  was  city  marshal,  saw  G.  fall,  and  the  husband  running, 
4salled  out  to  him  twice  to  stop,  but  when  he  failed  to  stop,  flred  and  killed 
him.  This  action  was  brought  by  'appellant,  under  section  4,  Kentucky 
Statutes,  to  recover  damages  for  the  death  of  her  husband.  The  court  gave 
to  the  Jury  an  instruction  authorizing  them  to  find  a  verdict  in  favor  of  ap- 
pellee If  he  believed,  and  had  reasonable  grounds  for  believing,  that  the  per- 
aon  fleeing  had  committed  a  felony,  and  that  he  had  co  means  of  preventing 
the  escape  of  the  felon  but  to  shoot  him.  A  verdict  resulted  in  favor  of  ap- 
pellee, from  which  this  appeal  is  prosecuted.  Held— That  an  officer  acting 
without  warrant  is  not  excusable  for  killing  a  person  in  flight  when  he  has 
reasonable  grounds  to  believe  a  felony  has  been  committed,  although  in  fact 
the  offense  was  only  a  misdemeanor.  An  officer  or  a  private  person  in  mak- 
ing an  arre&t  without  a  warant  upon  suspicion  of  felony  is  not  justified  in 
killing  the  person  in  order  to  effect  an  arrest,  except  in  self-defense,  no 
matter  how  reasonable  his  grounds  of  suspicion  may  be.  The  saoredness  of 
human  life,  and  the  danger  pf  abuse,  do  not  permit  an  officer  to  kill  a  per- 
son suspected  of  a  felony.  He  acts  in  such  cases  at  his  peril,  and  is  liable  in 
damages  If  it  should  turn  out  that  the  person  fleeing  has  committed  only  a 
misdemeanor. 

Petrie  &  Standard  for  appellant. 

O.  A.  Denny  for  appellee. 

Appeal  from  Todd  Girouit  Gourt. 

Opinion  of  the  court  by  Judge  Hobson. 

The  appellant,  Mary  Petrie,  was  going  to  her  home  in  Elk  ton,  Ky..  after 
night,  in  company  with  her  husband's  sister,  Mary  Belle.  Tbey  were  fol- 
lowed by  two  men  named  Blye  and  Grouch,  the  latter  proposing  sexual  in- 
tercourse and  making  an  exposure  of  his  person.  They  hurried  on  and  met 
Joe  Petrie,  the  husband  of  Mary.  She  told  him  of  the  conduct  of  the  men, 
and  he  immediately  went  back  up  the  street  in  the  direction  pf  them.  When 
he  overtook  them  he  asked  Grouch  what  he  had  insulted  his  wife  for. 
Crouch  said :  "Damn  your  wife,  and  you  too."  Petrie  then  struck  him.  A 
scuffle  followed  and  Grouch  fell.  Grouch  and  Blye  were  white  men ;  Petrie 
was  a  negro;  the  difficulty  came  up  Just  in  front  of  a  billiard  saloon;  Blye 
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was  ont.ting  atPetrie  with  hU  knife;  some  one  called  out  to  Petrie  to  nn^ 
wbloh  he  did.    Appellee  Cartwright,  who  was  the  oity  narsbal,  was  ii» 
sight,  a  tew  yards  off.  and  weing  Gronoh  fall  as  Petrie  ran  pass,    called  to> 
him  to  halt,  and  when  he  did  not  stop,  fired  his  pistol  in  the  ground.    He> 
then  fired  a  second  time,  taking  aim  at  Petrie,  and  killing  him.    Petrle's- 
clothes  were  cut  behind;  his  clothing  was  cat  through  and  through,  and  his 
skin  scraped.    These  cuts  were  ^vade- by  Blye  while  he  was  scuffling  with 
Grouch.     Although   the  officer  called  to  Petrie  twice  to  stop,  he  does  not> 
appear  to  have  heard  him.    Neither  recognized  the  other  in  the  dark.    Groooh 
was  very  drunk,  so  that  he  had  no  recollection  of  what  occurred.    He  waa 
bruised  on  the  back  of  the  head  by  the  blow  or  fall,  butezcept  a  knot  there, 
received  no  other  injury. 

The  wife,  Mary  Petrie,  then  filed  this  action,  under  section  4  of  the  Ken- 
tucky Statutes,  to  recover  for  the  death  of  her  husband.  The  defendant 
pleaded  in  substanoe  that  he  was  acting  in  his  offlolal  capacity;  that  the  de- 
ceased committed  an  oiTense  in  his  presence  by  striking  Grouch,  and  imme- 
diately turned  to  flee;  that  he  tried  to  stop  hlra  and  place  him  under  arrest 
and  pursued  him  for  that  purpose,  but  could  not  overtake  him.  and  was 
forced  to  shoot  him  to  prevent  his  escaping;  that  he  used  no  more  force 
than  was  necessary,  and  that  he  believed,  and  had  reasonable  grounds  to 
believe,  that  a  felony  had  been  committed;  and  that  he  had  no  other  means 
of  preventing  the  escape  of  the  felon  but  to  shoot  him.  The  court  in- 
structed the  jury  that  if  the  officer  believed  in  good  faith,  and  had  reason- 
able grounds  to  believe,  that  Petrie  had  committed  a  felony,  and  after  uslng^ 
all  other  available  means  to  arrest  him,  fired  the  fatal  shot  solely  in  order 
to  procure  his  arrest,  and  in  doing  so  used  no  more  force  than  appeared  to 
him  to  be  reasonably  necessary  In  order  to  make  the  arrest,  they  should  find 
for  the  defendant.  The  jury  found  a  verdict  for  the  defendant  under  these 
instructions,  and  the  plaintiff  appeals. 

We  think  it  evident  from  the  proof  that  Petrie's  flight  was  not  to  avoid 
arrest,  but  only  to  escape  what  he  conceived  to  be  an  impending  danger. 
We  think  it  also  clear  that  the  fall  of  Grouch  was  due  rather  to  his  being  very 
drunk  than  to  any  other  cause,  for  he  seems  to  have  fallen  in  the  scuffle, 
and  not  when  he  was  struck.  The  jury  were  warranted  in  concluding  from 
all  the  evidence  that  Petrie  had  in  fact  committed  no  felony.  The  ques- 
tlou.  therefore,  presented  is,  may  a  peace  officer,  to  make  an  arrest  upon  a 
suspicion  of  felony,  shoot  a  person  who  does  not  stop  when  called  upon  to 
halt? 

The  statute  provides:  "A  peace  officer  may  make  an  arrest  *  *  «*  with- 
out a  warrant  when  a  public  offense  is  committed  In  his  presence,  or  when 
he  has  reasonable  grounds  for  believing  that  the  person  arrested  has  com- 
mitted  a  felony.  A  private  person  may  make  an  arrest  when  he  has  reason- 
able grouilds  for  believing  that  the  person  arrested  has  committed  a  felony. 
No  unnecessary  force  or  violence  shall  be  used  in  making  the  arrest." 
(Grlminal  Gode  of  Practice,  sections  86,  87,  48.) 

In  Dllgerv.  Gommon wealth,  88  Ky.,  660,  the  court,  after  refejrlng  to  these 
statutory  provisions  speaking  of  the  officer's  authority,  said:  ''Our  stat- 
ute is  silent,  save  as  above  cited,  as  to  the  force  he  may  use.  We  must, 
therefore,  turn  to  the  common  law  for  guidance.    By  It,  in  a  case  of  felonjc 
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lie  may  use  suoh  force  as  is  seoessazy  to  capture  the  felon,  even  to  killing 
him  when  In  flight.  Where  it  is  a  misdemeanor,  however,  the  rule  Is  other- 
wlae.  It  Is  his  duty  to  make  the  arrest,  bnt  unless  the  ofTender  Is  resisting 
to  such  an  extent  as  to  plaoe  the  ofQoer  in  danger  of  loss  of  life  or  great  bodily 
harm,  the  latter  can  not  kill  him.  He  can  only  do  so,  or  inflict  great  bodily 
harm,  when,  by  reason  of  resistance,  he  is  placed  in  the  like  danger.  If  he 
meet  with  resistance  he  may  oppose  sufficient  force  to  overcome  It,  even  to 
the  taking  of  life." 

In  the  previous  case  of  Head  v.  Martin,  86  Ey.,  481,  the  court  announced 
the  same  rule.  There  it  also  said :  "Human  life  is  too  sacred  to  admit  of  a 
more  severe  rule.  Officers  of  the  law  are  properly  clothed  with  its  sanctity; 
they  represisnt  its  majesty,  and  must  be  properly  protected :  but  to  permit 
the  life  of  one  charged  with  a  mere  misdemeanor  to  be  taken  when  fleeing 
from  the  officer  would,  aside  from  its  inhumanity,  be  productive  of  more- 
abuse  than  good.  The  law  need  not  go  unenforced.  The  officer  can  sum- 
mon his  posse  and  take  the  offender." 

The  authorities  are  clear  that  where  the  offense  is  only  a  misdemeanor  the 
officer  can  not,  to  prevent  his  escape,  take  the  life  of  the  offender  when  in 
flight.  (Head  v.  Martin,  21  Amer.  &  Eng.  Ency.  of  Law,  204;  Thompson 
V.  Einkead,  29  Am.  St.  B.,  68;  Note  to  Hawkins  v.  Commonwealth,  61 
Amer.  Dec,  162.)  They  are  also  uniform  that  an  officer  may  lawfully  arrest 
one  who,  as  he  believes,  and  has  reasonable  grounds  to  believe,  has  com- 
mitted a  felony.  (Deering  v.  State,  10  Am.  Rep.,  660. )  And  it  is  laid  down 
that  in  such  case  he  must  proceed  very  cautiously  where  the  person  sought 
to  be  arrested  flees,  as  flight  is  different  from  resistance.  (Note  to  Hawkins 
V.  Commonwealth,  61  Am.  Dec,  162.)  But  these  authorities  do  not  deter- 
mine the  question  whether  an  officer  acting  without  warrant  is  excusable 
for  killing  such  a  person  in  flight  when  he  had  reasonable  grounds  to  believe 
a  felony  had  been  committed,  although  in  fact  the  offense  was  only  a  mls^ 
demeanor. 

The  common -law  rule  as  to  the  arrest  of  a  felon  Is  thus  stated  in  2  Bishop'a 
Criminal  Law,  section  647:  "And  in  cases  of  felony,  the  killing  is  Justiflable 
before  an  actual  arrest  is  made,  if  in  no  other  way  the  escaping  felon  can  ba 
taken. "    (4  Blackstone,  202. ) 

In  4  Cyc,  802,  It  is  said  :  "Neither  an  officer  nor  a  private  person  in  making 
an  arrest  without  a  warrant  upon  suspicion  of  felony  is  justified  in  killing 
the  person  in  order  to  effect  an  arrest,  except  in  self-defense,  no  matter  how 
reasonable  his  gzounds  of  suspicion  may  be." 

This  statement  is  supported  by  the  case  of  Conrady  v.  People,  6  Parker^ 
Criminal  (N.  Y.),  284.  It  seems  also  to  be  supported,  at  least  inferentlally^ 
by  the  case  of  People  v.  Kllvington,  104  Cal.,  86,  48  Am.  St.  Rep.,  78. 

There  an  officer  saw  two  men  running,  the  hinder  man  crying  out,  ''stop 
thief  1"  He  commanded  the  front  man  to  stop;  the  order  was  disobeyed ;^  he 
then  shot  and  killed  him.  It  was  held  that,  as  he  had  reasonable  cause  to 
believe  a  felony  had  been  committed,  and  shot  merely  to  intimidate  the  man 
sought  to  be  arrested,  and  not  with  the  purpose  of  hitting  him,  it  was  a 
question  for  the  jury  whether  he  was  guilty  of  criminal  negligence. 

We  have  been  unable  to  flnd  any  common  law  authority  justifying  aa 
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offioer  In  killing  a  person  sought  to  be  arrested  who  fled  from   blm  wbere 
the  oflSoer  aoted  upon  suspiolon  and  no  felony  had  in  fact  been  oommitted. 

The  oommon-law  rule  allowing  an  oflfioer  to  kill  a  felon  in  order  to  arrest 
liim  rests  upon  the  idea  that  felons  ought  not  to  be  nt  large:  and  that  the 
life  of  a  felon  has  been  forfeited,  for  felonies  at  common  law  were  pnolsh- 
"able  with  death.  But  where  no  felony  has  been  committed  the  reason  of  the 
Yule  does  not  apply;  and  it  seems  to  us  that  the  saoredness  of  human  life, 
•and  the  danger  of  abuEe,  do  not  permit  an  extension  of  the  common-law 
rule  to  oases  of  suspected  felonies.  To  do  so  would  be  to  bring  many  oases 
of  misdemeanor  within  the  rule,  for  In  a  large  per  cent,  of  these  oases  the 
oflQcer  could  show  that  he  had  reasons  to  suspect  the  commission  of  a  felony, 
and  it  would  be  left  entirely  with  him  to  sny  whether  he  was  proceeding 
against  the  defendant  for  a  misdemeanor  or  for  a  felony. 

The  notion  that  a  peace  oflScer  may  in  all  cages  shoot  one  who  flees  from 
him  when  about  to  be  arrested  is  unfounded.  Ofiicers  have  no  such  power, 
except  in  cases  of  felony,  and  there  as  a  last  resort,  after  all  other  means 
have  failed.  It  is  never  allowed  where  the  offense  is  only  a  misdemeanor; 
and  where  there  is  only  a  suspicion  of  felony  the  officer  is  not  warranted  in 
treating  the  fnglbive  as  a  felon.  If  he  does  this,  he  does  so  at  bis  peril,  and 
Is  liable  if  it  turns  out  that  he  is  mistaken.  He  may  lawfully  arrest  upon  a 
eusplcion  of  felony,  but  he  is  only  warranted  In  using  such  force  in  making 
the  arrest  as  is  allowable  in  other  cases  not  felonious,  unless  the  offense  was 
In  fact  a  felony. 

"In  all  case?,  whether  civil  or  criminal,  where  persons  having  authority 
to  arrest  or  imprison,  and  using  the  proper  means  for  that  purpose,  are  re 
fiisted  in  so  doing,  they  may  repel  force  with  force  and  need  not  give  back; 
and  if  the  party  making  resistance  is  unavoidably  killed  in  the  struggle, 
this  homicide  is  justifiable."    (1  Russell  on  Grimes,  665.) 

In  Lindle  v.  Commonwealth.  SS  Ky.  Law  Rep.,  1307,  this  rule  was  fol- 
lowed where  an  officer  attempted  to  arrest  a  person  upon  reasonable  grounds 
to  believe  he  had  committed  a  felony  and  was  forcibly  resisted  by  him.  But 
where  a  supposed  offender  simply  fails  to  stop  when  ordered  to  do  so  a 
different  principle  applies.  Although  the  rule  is  otherwise  laid  down  In 
State  V.  Evans,  161  Mo.,  95,  84  Am.  St.  Rep.,  669,  the  question  was  not  be- 
fore the  court  in  that  case,  aid  as  was  well  said  in  Thomas  v.  Kinkead.  99 
Am.  St.  Rep.,  70,  the  rule  as  thus  stated  is  not  sustained  by  the  common 
law  authorities. 

The  QOiTt  should  have  allowed  the  evidence  as  to  what  took  place  between 
Blye  and  Crouch  and  the  two  women;  also  as  to  what  took  place  between 
them  and  Joe  Petrie,  as  they  were  only  a  short  distance  from  borne  when 
the  transaction  occurred,  and  before  they  got  home  they  beard  the  shots. 
The  whole  thing  was  so  closely  connected  that  it  should  all  be  regarded  as 
one  transaction,  and  the  evidence  referred  to  was  competent  as  res  gestae. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


STANDARD  OIL  CO.  v.  DBNTON. 

(Filed  November  12,  1908— Not  to  be  reported.) 

Damagei—Breaob  uf  Contract— Failure  to  deliver  oil— Appellee,  a  mer- 
obant,  made  a  contract  with  appellant  to  supply  one  of  its  oil  tanks,  whtoh 
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h»  parobased  from  It,  with  oil  and  keep  the  same  filled  at  a  fixed  prioe,  asd 
that  appellant  filled  the  tank  only  onoe  and  refused  to  fill  it  again :  that  ap- 
pellant sold  the  oil  in  the  tank  at  a  oonslderable  profit,  and  that  by  failure 
-of  appellant  to  comply  with  its  oontraot  he  suffered  a  loss  of  profits,  and  to 
TCOOTer  for  said  loss  this  aotion  was  instituted,  which  resulted  in  a  verdict 
in  favor  of  appellee  for  1910,  from  which  this  appeal  is  prosecuted.  Appel- 
lant complains  because  the  court  did  not  limit  its  liability  to  the  loss  of 
profits  that  would  have  been  realised  by  the  sale  of  one  tank  of  oil.  as  appel. 
lee  demanded  only  onoe  that  it  should  be  filled.  Held— That  the  court  prop- 
^erly  refused  to  limit  the  recovery  to  one  liank  of  oil  as  appellee  was  entitled 
lo  recover  in  one  suit  the  entire  damages  sustained  by  reason  of  the  breach 
-of  contract,  and  under  the  proof  as  to  the  trade  which  appellee  had  acquired^ 
•and  the  reasonable  profits  accruing  to  him  therefrom,  the  verdict  of  the  jury 
'was  not  excessive. 

W.  L.  Porter  and  Humphrey,  Burnett  &  Humphiey  for  appellant. 

John  W.  Ray  for  appellee.  > 

•Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  F.  C.  Denton,  brought  this  suit  against  the  Standard  Oil  Co., 
alleging  In  bis  petition  that  in  order  to  induce  him  to  purchase  from  it  one 
of  its  oil  tanks  for  the  purpose  of  storing  oil  for  sale  in  his  business  as  a 
general  merchant  at  Bon  Ayr,  Barren  county,  Kentucky,  it  agreed  with 
him  to  furnish  him  the  oil  and  keep  his  tank  full  at  the  wholesale  price 
oharged  at  Bowling  Qreen  for  a  period  of  five  years,  or  so  long  as  he  should 
vemayi  in  business  at  Bon  Ayr;  that  he  purchased  the  tank  on  these  terms 
•and  the  defendant  filled  it;  that  he  was  thereby  enabled  to  sell  oil  at  u  lower 
.prioe  than  any  other  merchant  in  his  vicinity,  and  sold  much  of  it  to  other 
merobants  at  a  good  profit,  but  after  the  first  supply  was  exhausted  the  de- 
fendant refused  to  furnish  him  any  more  oil  and  refused  to  carry  out  its 
-oontraot  to  his  damage  in  the  sum  of  II. (KX).  The  defendant  denied  making 
the  oontraot,  as  alleged  by  the  plaintiff,  and  pleaded  that  the  agreement  was 
<bat  if  it  did  not  deliver  him  the  oil  it  might  at  any  time  take  the  tank  off 
his  hands  at  the  contract  prioe  and  thus  terminate  the  arrangement,  and 
^ia  it  had  offered  to  do.  The  case  was  submitted  to  a  jury  under  instruc- 
tions aptly  submitting  to  them  this  issue  of  fact  as  to  what  the  oontraot  was. 
They  found  for  the  plaintiff  in  the  sum  of  1210. 

The  defendant  relied  in  the  trial  court  on  the  statute  of  frauds  on  the 
ground  that  the  contract  was  not  to  be  performed  in  one  year,  but  this  la 
not  insisted  on  here  and  can  not  be  maintained,  as  the  contract  might  have 
been  performed  in  one  year  and  the  statute  only  applies  to  contracts  which 
'Oan  not  be  performed  in  a  year. 

Substantially  the  only  ground  of  reversal  insisted  on  is  that  the  plaintiff 
'Ooald  only  recover  damages  accrued  up  to  the  filing  of  his  petition,  and  aa  he 
bad  only  demanded  the  oil  once,  he  could  «ily  recover  damages  for  the  fail- 
ore  to  fill  bis  tank  once.  This  contention  is  equally  untenable.  The  defend- 
ant bad  repudiated  the  contract  as  claimed  by  the  plaintiff.  He  could  main- 
tain but  one  aotion  for  the  breach  of  the  contract,  and  in  that  action  he 
<)0<ild  recover  damages  to  compensate  him  for  the  breach.  After  the  recovery 
Id  this  aotion  he  could  not  have  maintained  another  aotion  to  recover  dam- 
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ages  Bnbsequently  aooraing.  Tbe  thing  be  sued  for  waa  oompenBatloD  for- 
tbe  loss  of  bis  oontraot,  and  it  was  iDcnmbeDt  upon  bim  to  recover  in  that 
action  for  tbe  entire  loss.  Tbe  rule  is  tbus  stated  In  1  Sontberland  on  Dam- 
ages, page  176:  "If  one  party  to  a  special  contract  prevents  tbe  otber  from 
performing  and  tbereby  earning  and  realizing  profits,  tbe  latter  In  one- 
action,  brougbt'  at  once  after  tbe  breacb.may  recover  damages  wbioh  will 
compensate  bim  for  tbe  loss  of  tbe  contract.*' 

Again,  on  page  160,  it  is  said:  *'Tbe  principle  is  settled  beyond  dispute- 
tbat  a  Judgment  concludes  tbe  rights  of  tbe  parties  in  respect  to  tbe  oanae- 
of  action  stated  in  tbe  pleadings  on  which  it  is  rendered,  whether  the  bqU 
embraces  tbe  whole  or  only  a  part  of  tbe  demand  constituting  the  cause  or 
action.  It  results  from  this  principle,  and  tbe  rule  is  fully  established, 
tbat  an  entire  claim  arising  either  upon  a  contract  or  from  a  wrong  can  not; 
be  divided  and  made  a  subject  of  several  suits." 

Tbe  court,  therefore,  properly  refused  to  instruct  tbe  Jury  tbat  tbey  should 
find  for  tbe  plaintiff  omly  such  damages  as  be  bad  sustained  up  to  tbe  illins- 
of  tbe  petition.  And  in  view  of  tbe  evidence  as  to  tbe  trade  which  the- 
plaintiff  had  acquired  and  tbe  reasonable  profits  accruing  to  him  therefrom 
the  verdict  of  tbe  Jury  fixing  tbs  damages  at  fSlO  for  the  loss  of  tbe  contract 
is  not  excessive. 

Judgment  affirmed. 


ILLINOIS  CENTRAL  B.  R.  CO.  v.  MERCER. 

(Filed  November  12,  liN)8-Not  to  be  reported.)  ^ 

Railroads— Contributory  negligence  of  fireman— Appellant  is  not  liable- 
to  appellee,  who  was  fireman  on  one  of  its  engines,  for  injuries  sustained  by 
falling  from  tbe  engine,  caused  by  tbe  bell  rope  breaking,  by  reason  ot 
which  he  lost  bis  balance,  as  tbe  proof  shows  that  otber  handholds  were 
provided  for  him  to  hold  to,  and  it  was  not  necessary  for  him  to  throw  hla- 
weight  on  tbe  bell  rope,  and  that  by  doing  so  he  contributed  to  his  own. 
Injury. 

H.  P.  Taylor,  Pirtle  &  Irabue  and  J.  M.  Dickinson  for  appellant. 

E.  P.  Neal  and  W.  N.  Barnes  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Burnam. 

For  several  years  previous  to  the  sixth  day  of  August,  1890,  the  appellee 
Was  employed  by  appellant  as  fireman  on  one  of  their  locomotives.  His- 
duties  required  bim  to  keep  up  tbe  fire  in  tbe  engine  furnace,  to  ring  the 
bell  on  tbe  engine,  keep  a  lookout,  and  to  assist  tbe  engineer  in  keeping  the 
locomotive  in  order.  On  the  8th  day  of  August,  18W,  whilst  serving  aa 
fireman,  he  fell  off  the  engine  to  tbe  ground  and  sustained  serious  Injuriea 
In  consequence  tberof.  He  alleges  In  bis  petition  tbat  his  fall  was  due  to> 
the  negligence  of  tbe  defendant  company  In  permitting  the  bell  cord  to 
become  so  rotten  and  unfit  for  use  that  when  he  attempted  to  ring  the  bell 
attached  thereto,  as  bis  duty  required,  It  broke,  and  In  consequence  thereof 
be  lost  bis  balance  and  fell  from  tbe  engine  to  the  ground.  At  tbe  oonclu- 
•ion  of  tbe  testimony  on  behalf  of  the  plaintiff  the  company  asked  for  a  ] 
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^mptory  iDstruotloD,  wbioh  wai  overruled  and  the  trial  resulted  In  a  verdiot 
•and  judgment  for  the  plaintiff,  whloh  we  are  asked  to  reverse. 

The  following  facts  are  ponolnslvely  established  by  the  testimony :  The 
toiler  of  tbe  engine  on  which  appellee  worked  extended  back  to  the  gangway 
Id  front  of  the  tender,  and  the  cab  is  on  both  sides  of  the  boiler,  the  en- 
•gineer  oeoupled  the  one  on  tbe  right  side,  and  the  appellee  that  on  the  left, 
-and  tbe  boiler  so  obstructed  the  vision  that  th«y^  could  not  see  each  other. 
Appellee's  duties  ordinarily  required  him  to  sit  in  bis  cab  and  keep  a  look- 
'Out  for  orossings,  depots,  tunnels,  etc. ,  and  to  ring  the  bell  and  give  warn- 
ing of  tbe  approach  of  the  train.  This  was  done  by  means  of  a  small  rope  or 
•oord,  one  end  of  which  was  attached  to  the  bell  and  the  other  was  fastened 
to  the  top  of  the  fireman's  cab. 

Tbe  sole  use  for  which  this  cord  was  Intended  was  to  ring  the  bell,  and  this 
-could  be  accomplished  while  sitting  in  the  cab,  and  required  very  little  force. 
When  it  became  necessary  to  replenish  the  fire  appellee  had  to  step  down 
trom  bis  place  in  the  cab  to  (he  gangway  between  tbe  tender  and  the  boiler, 
•and  to  assist  him  in  coming  back  into  the  cab  and  from  loosing  his  balance 
when  so  doing,  handholds  are  provided  on  each  side  of  his  cab,  and  it  la 
wholly  unnecessary  to  take  hold  of  the  bell  cord  for  tbe  purpose  of  getting 
Into  tbe  cab  from  the  gangway,  and  it  is  equally  unneccessary  to  rely  upon 
the  bell  cord  as  a  brace  when  ringing  the  bell.  Appellee  testified  that  the 
'oord  was  an  old  one,  not  in  good  condition,  and  that  it  had  broken  at 
a  point  near  tbe  bell,  and  about  fifteen  feet  from  the  cab;  and  that  before 
starting  from  Paduoah  be  called  the  attention  of  the  engineer  to  its  condi- 
tion and  requested  that  he  give  him  an  order  on  the  storekeeper  for  a  new 
one.  But  the  engineer  refused  to  do  so,  telling  him  that  the  cord  was  suffi- 
cient. The  engineer  could  not  see  appellee  at  the  time  he  fell,  because  of 
•the  Intervention  of  the  boiler,  and  the  appellee  himself  is  the  only  witness 
who  testifies  as  to  how  the  accident  occurred.  In  response  to  a  request  from 
bis  attorney  to  detail  to  the  Jury  exactly  how  the  accident  occurred,  he  said  : 
^'On  tbe  6th  of  August,  1899,  I  left  Paducab  on  the  train  No.  202,  engine 
^78,  on  its  way  from  Paduoah  to  Louisville,  when  I  came  neai  the  Rosine 
tunnel,  I  put  in  a  fire,  and  was  starting  to  my  seat,  taking  hold  of  the 
handhold  with  my  right  hand,  and  putting  my  right  foot  upon  the  step, 
•and  then  my  left  foot  upon  thtf  platform  of  tbe  cab.  I  then  turned  loose  the 
handhold  with  my  right  band  and  reached  to  get  the  bell  cord  to  ring  the 
bell.  The  oord  broke  with  me  and  I  went  backwards.  I  struck  something, 
-and  that  was  the  last  I  remembered. " 

In  other  words,  appellee  admits  that  whilst  standing  with  bis  right  foot 
'On  the  step  ]eadlng*from  the  gangway  to  his  cab,  and  his  left  foot  on  the  cab 
iloor,  he  let  go  the  handhold,  a  permanent  and  seouie  brace,  and  seized  the 
bell  oord  as  the  train  was  running  around  the  curve  at  the  rate  of  twenty- 
five  miles  an  hour,  which  threw  his  whole  weight  on  the  bell  cord,  a  purpose 
for  which  it  was  never  Intended,  and  it  gave  way.  It  seems  to  ui  from 
Appellee's  own  testimony  that  there  can  be  no  escape  from  the  conclasion 
4hat  his  fall  was  due  to  bis  own  negllgenoe  in  releasing  his  hold  upon  th^ 
tiraoe  and  seising  the  bell  cord.  One  step  more  would  have  carried  hint 
Into  the  cab,  where  he  could  have,  with  perfect  safety,  rung  the  bell,  aa 
9)li  duty  required.  *  But  instead  of  doing  thip,  when   occupying  the  most 
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preoarloQS  posHloD  pOBsible,  be  let  go  the  safefitay  provided,  aDd  lo  oonte-- 
qtieDce  fell  off  the  train.  It  was  the  duty  of  appellee,  when  he  accepted  em- 
ployment from  the  defendant  to  exerclBe  ordinary  care  for  hii  own  safety,, 
and  not  knowingly  to  expose  himself  to  unnecessary  risks  or  dangers  oon- 
nected  with  his  employment,  and  having  done  so,  is  not  entitled  to  leoover^ 
We  are  of  the  opinion  that  under  this  state  of  fact  a  peremptory  Instmotion 
to  find  for  appellant  should  have  been  given. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with, 
this  opinion. 


POTTER.  &c.  V.  SEILES.  &a. 
(Filed  November  IS,  1908.) 

1.  Judicial  sales— Equity  of  redemption— Executions— A  was  the  owner  of 
B  farm  containing  147  acres,  which  he  and  his  wife  mortgaged  to  secure  a 
debt  to  P.  for  $2,000.  An  execution  in  favor  of  B  for  $760  was  subsequentlj 
levied  on  the  land,  and  the  same  sold  subject  to  the  mortgage  lien  of  P. 
In  an  action  to  enforce  the  mortgage  lien  of  P.  a  judgment  of  sale  of  tb^ 
land  was  had  to  satisfy  the  mortgage  lien,  and  next  the  execution  lien  of 
B.  Seventeen  and  three-quarter  acres  of  the  land  was  set  apart  to  A  as  bis. 
homestead,  and  the  remaining  180  acres  sold  for  18,990,  which  satisfied  the 
lien  claims,  but  was  less  than  two-thirds  of  16,460,  the  appraised  value  of 
the  land.  The  equity  of  redemption  was  then  sold;'  ^hen  the  Warraik 
.Deposit  Bank  purohased  same  for  flOO,  and  the  bank  immediately  redeemed 
lame  from  the  first  purchaser.  A  still  had  the  right  under  Sbction  IWI^ 
Kentucky  Statutes,  until  the  end  of  the  year  from  the  first  sale  to  redeem 
same.  Three  days  before  the  expiration  of  the  redemption  period  A  and. 
Wife  executed  a  deed  for  the  labd  to  S.  In  consideration  of  which  8.  paid 
18,898  to  the  bank  and  executed  an  *  obligation  to  the  wife  of  A,  agreeing  tO' 
pay  her  $799  in  consideration  of  her  release  of  her  potential  right  of  dower, 
bat  stipulating  in  said  obligation  that  said  sum  was  not  to  be  paid  until  all 
cloud  on  the  title  was  removed,  as  executions  were  then  in  the  hands  of  the 
sheriff.  On  the  same  day  the  deed  was  executed  the  bank  brought  an 
attachment  suit,  aftnr  a  return  of  no  property,  to  satisfy  a  debt  for  0,460, 
and  caused  garnishee  process  to  be  served  upon  S.  The  execution  oreditora- 
and  S.  were  made  parties  to  the  action,  and  the  validity  of  their  claims  are 
involved  on  this  appeal.  Held— That  after  the  sale  of  the  equity  of  redemp^ 
tion  A  had  no  property  In  the  land  which  was  subject  to  his  debts.  He  bad 
a  personal  right  to  redeem,  which  might  be  exercised  at  any  time  within 
one  year  from  the  date  of  the  first  sale.  This  right  could  not  have  been^ 
exercised  by  his  creditors.  The  legislature  made  the  equity  of  redemption 
subject  to  levy  and  sale,  but  in  the  same  section  (1686)  provided  for  a  second 
right  of  redemption  without  any  provision  for  subjecting  it  to  the  paynnent 
of  debts.  Under  section  S365,  applicable  tn  judicial  sales,  the  right  to  sub^ 
ject  for  debt  is  also  limited  to  the  first  equity  of  redemption.  But  A  had 
the  right  to  transfer  this  second  right  of  redemption  to  S.,  and  thus  author- 
ize him  to  redeem,  which  he  did. 

a.  Dower— The  wife  of  A  having  signed  the  mortgage  to  P.,  could  not  ob- 
ject to  the  sale  of  the  land  to  satisfy  the  mortgage  debt,  her  only  right  in  the 
property  being  compensation  for  the  value  of  the  land  in  the  proceeds  of  the 
land  after  payment  of  the  moitgage  debt.  Held— That  the  transfer  of  the 
right  of  redemption  was  the  consideration  for  the  obligation  given  to  the 
wife  of  A,  and  that  the  obligation  was  in  reality  for  the  benefit  of  A,  and 
In  consequence  was  subject  to  the  attachment  for  the  debts  of  A. 
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John  M.  Galloway  for  appellant  Potter. 

Lewis  MoQaowD  and  John  B.  Rodes  for  Mrs.  Smith,  appellant. 

Sims  &  Grlder  for  appellee  Skiles. 

Wrlfcbt  &  MoEIroy  for  appellee  bank. 

Appeal  from  Warreo  Gironit  Court. 

Opinion  of  the  oourt  by  Judge  DaRelle. 

Ill  1807  appellee,  G.  G.  Smith,  was  the  owner  of  a  tract  of  147  acres  of  land 
in  Warren  county,  upon  which  he  resided  with  his  family,  and  which  was 
mortKaffed  to  Mrs.  Piiyne  for  12,000.  Potter,  Matlock  Sd  Go.,  bankers,  ob- 
tained a  Judgment  against  Smith  for  9750,  the  execution  for  which  was 
levied  upon  this  land  and  the  land  sold  by  the  sheriff,  subject  to  Mrs. 
Payne's  mortgage,  the  execution  plaintiffs  becoming  the  purchasers  for  1508. 
Afterwards  Mrs.  Payne  brought  suit  to  enforce  her  mortgage  lien  for  93,000 
and  interest,  making  Potter,  Matlock  &  Co.  and  other  creditors  defendants, 
who  set  up  their  execution  lien  for  9508  and  interest.  In  this  proceeding,  on 
motion  of  Smith,  a  homestead  of  seventeen  and  three-quarter  acres  was  set 
apart  to  him,  which  was  exempt  from  sale  for  any  of  his  debts,  except  the 
debt  to  Mrs.  Payne.  A  decree  was  entered  for  a  sale  of  the  land  to  pay,  first, 
Mrs.  Payne's  mortgage  debt;  next  Potter,  Matlock  &  Go.'s  execution  lien; 
next  a  debt  to  .Toe  H.  Smith,  a  son  of  G.  C.  Smith,  of  98,000,  secured  by  a 
mortgage  signed  only  by  C.  C.  Smith,  and,  lastly,  a  claim  of  P.  J.  Potter 
for  91,445.  Tbe  180  acres  remaining  after  setting  aside  the  homestead  were 
sold  to  J.  W.  Potter  for  92,{)90,  the  amount  of  the  Payne  and  the  Potter, 
Matlock  &  Co.  claims,  which  was  less  than  two-thirds  of  96,450,  the  appraised 
value  of  the  land.  G.  C.  Smith's  equity  of  redemption  was  then  sold,  and 
purchased  by  the  Warren  Deposit  Bank  for  9100.  and  the  bank  thereupon  re- 
deemed from  J.  Wbit.  Potter,  the  first  purchaser.  G.  G.  Smith,  therefore^ 
still  had  tbe  statutory  right  of  redemption  until  the  end  of  a  year  from  the 
first  sale,  which  expired  May  28, 1890.  (Kentucky  Statutes,  1686. )  Being  un- 
able to  raise  the  money  with  which  to  redeem,  he  arranged  with  appellee 
Skiles  to  pay  the  bank  93,802,  Skiles  agreeing  to  pay  Mrs.  Smith  9700  upon 
her  joining  her  husband  in  a  deed  for  the  land  to  Skiles;  and  on  May  20,. 
1806,  three  days  before  the  expiration  of  the  redemption  period,  C.  C.  Smith 
and  wife  executed  a  deed  for  the  land  to  Skiles.  Skiles  paid  tbe  98,809  to- 
tbe  bank,  and  executed  an  obligation  to  pay  9700  to  Mrs.  Smith  as  an  in- 
ducement to  her  to  release  her  potential  right  of  dower,  providing  in  that 
obligation  that  as  there  were  executions  in  the  hands  of  the  sheriff  in  favor 
of  Joe  H.  Smith  and  P.  J.  Potter,  that  sum  was  not  to  be  paid  until  all 
cloud  upon  the  title  to  the  land  by  virtue  of  such  executions,  and  the  claim 
of  she  Warren  Deposit  Bank,  should  be  removed  and  a  good  and  perfect  title 
vested  in  tbe  obligor.  There  waf  a  further  provision  for  the  deduction  of 
Skiles'  costs  in  any  litigation  necessary  to  perfect  his  title,  and  for  the  pay- 
ment of  an  attorney's  fee  to  the  counsel  of  Mrs.  Smith.  On  the  same  da^ 
Joe  H.  Smith  executed  a  written  assignment  to  Skiles  of  the  lien  claimed  by 
him  in  virtue  of  his  execution  against  his  father  io  tbe  hands  of  tl^e  sheriff. 
On  May  16.  fpur  days  before  tbe  execution  of  the  deed,  Joe  H.  Smith  had 
caused  to  be  issued  and  placed  in  tbe  sheriff's  hands  what  purported  to  be 
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an  exeoDtioD  for  18,000  againfit  C.  G.  Smith.  A  few  mlDDtea  afterwards  P. 
J.  Potter  placed  an  execution  against  C.  G.  Smith  for  $1,446  In  the  hands  of 
the  sheriff  for  levy.  On  the  same  day  that  the  deed  was  executed  the  War- 
ren Deposit  Bank  brought  an  attachment  suit  upon  a  judgment  and  return 
of  no  property  for  12,460  against  G.  C.  Smith,  and  caused  garnishee  process 
to  be  served  upon  Sidles.  Two  days  later  Joe  H.  Smith's  and  P.  J.  Potter's 
executions  were  endorsed  by  the  sheriff  as  levied  on  the  land  May  88,  1899. 
Potter*s  levy  being  subject  to  Smiths.  P.  J.  Potter,  Joe  H.  Smith,  Mrs. 
Smith  and  Sklles  became  parties  to  and  set  up  their  various  claims  in  the 
attachment  suit  of  the  Warren  Deposit  Bank  against  Smith,  the  judgment 
In  which  is  now  before  us  for  review.  Potter  claims  that  the  transaction 
between  Smith,  Skiles  and  the  bank  was  a  redemption  by  Smith  whereby 
Smith  re-acquired  title  to  the  land  at  a  time  when  Potter*s  execution  was 
in  the  sheriff's  hands  in  full  force:  that  he  thereby  acquired  a  lien  upon 
the  land,  and  the  levy  of  bis  execution  related  back  to  the  time  Smith  ao> 
quired  title  by  bis  redemption,  and  that  Joe  H.  Smith's  execution  was  void, 
for  reasons  which  need  not  be  here  considered. 

After  the  sale  of  the  equity  of  redemption  G.  G.  Smith  had  no  property 
in  the  land  which  was  subject  to  his  debts.  He  had  a  personal  right  to 
redeem,  which  might  be  exercised  at  any  time  within  one  year  from  the 
date  of  the  llrst  sale.  This  right  could  not  be  exercised  by  his  creditors. 
The  legislature  made  the  equity  of  redemption  subject  to  levy  and  sale,  but 
In  the  same  section  (1686)  provided  for  a  second  right  of  redemption,  with- 
out any  provision  for  subjecting  it  to  the  payment  of  debts.  By  section  9866, 
applicable  to  judicial  sales,  the  right  to  subject  for  debt  granted  by  the 
statute  is  also  limited  to  the  first  equity  of  redemption,  as  in  the  case  of 
execution  sales.  It  would  seem,  therefore,  that  this  provision  for  the  second 
right  of  redemption  is  a  provision  wholly  in  the  interest  of  the  debtor.  In 
Bethel  v.  Smith,  83  Ey.,  87.  it  was  held  that  the  right  of  the  creditor  to  sell 
the  equity  of  redemption  was  purely  statutory,  and,  therefore,  must  be  ex- 
ercised in  strict  accordance  with  and  within  the  time  limited  by  the  statute. 
The  transaction  between  G.  G.  Smith,  the  bank  and  Skiles  was  not  a 
redemption  by  Smith  from  the  bank  which  vested  the  title  in  him  and  made 
It  subject  to  the  execution  of  Potter,  followed  by  a  conveyance  of  his  title 
thus  acquired  to  Skiles.  It  was  one  transaction,  whereby  Smith  assigned 
his  interest  by  his  deed  with  covenant  of  warranty  to  Skiles,  and  Skiles 
redeemed  the  property  for  himself.  In  Harvie  v.  Spauldlng,  16  Iowa,  — ,  In 
an  opinion  by  Judge  Dillon,  it  was  said,  in  construing  a  similar  statute, 
that  *  *  *  "the  judgment  debtor,  certainly,  where,  as  in  the  case  at  bar,  he 
has  conveyed  with  covenants,  may,  as  such  debtor,  redeem.  His  grantee, 
hy  virtue  of  his  conveyance,  has  such  an  interest  in  the  property  as  would 
also  entitle  him  to  redeem."  In  the  present  case  there  was  but  one  trans- 
action. No  beneficial  interest  vested  in  Smith  to  which  the  execution  could 
attach.  It  was  a  redemption  by  Skiles,  who  paid  the  money  to  the  bank 
officer,  and  it  inured  to  his  lieneflt.  Nor  was  there  any  fraud  in  this  trans- 
action, Id  so  far  as  it  was  a  redemption  for  the  benefit  of  Skiles  by  the  pay- 
ment to  the  bank  of  the  money  furnished  by  him.  The  right  was  personal 
to  Smith.  He  had  the  right  to  lose  It  by  limitation,  to  exercise  it  himself, 
or  to  transfer  it  to  a  third  person.    In   our  opinion  he  either  exercised   It 
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for  the  benefit  Of  Sklles.  or  transferred  It  to  Skilee,  and  Sklles  ezeroieed  it. 

It  beoomes  nsneoesaary,  therefore,  to  inqnlre  Into  the  question  of  priority 
between  the  ezeontlons  of  Joe  H.  Smith  and  Potter,  or  whether  Skiles 
knew,  or  did  not  know,  of  the  existence  of  the  Potter  exeontioo.  He  had  the 
right  to  purchase  Smith's  right  of  redemption  and  take  a  deed  from  him 
when  the  land  was  redeemed.  In  this  transaction  he  obtained  no  estate  that 
either  execution  conld  reach,  nor  was  there  any  lien  upon  what  he  ob- 
tained. 

But  the  obligation  to  Mrs.  Smith  presents  a  different  question.  She  had 
no  dower  in  the  land,  so  far  as  the  Payne  mortgage  debt  was  concerned : 
«he  had  released  her  dower  right  as  to  that.  What  remained  to  her  was  the 
Tight  of  compensation  for  her  potential  right  of  dower  in  the  proceeds  above 
what  was  necessary  to  pay  that  debt.  She  could  not  prevent  the  sale  of  the 
land,  free  from  her  dower,  in  the  suit  to  enforce  the  mortgage,  and  it  was 
In  fact  so  sold.  The  utmost  to  which  she  could  be  entitled  was  compensa- 
tion for  the  value  of  her  right  of  dower  in  that  part  of  the  land  not  necessary 
to  the  payment  of  that  debt,  though  the  proceeds  of  that  part  of  the  land 
were  obtained  by  a  sale  of  the  husband's  personal  right  of  redemption. 

The  learned  special  judge  below  took  the  view  that  the  transfer  of  the 
right  of  redemption  was  the  consideration  for  the  obligation  given  to  Mrs. 
Smith,  and  that  that  obligation  was  in  reality  for  Smith's  benefit,  and  in 
consequence  was  subject  to  the  attachment  for  Smith's  debt.  Upon  the 
record  before  us  we  are  not  able  to  reach  a  different  conclusion.  There  was, 
therefore,  no  error  to  the  prejudice  of  Mrs.  Smith,  and  the  judgment  is 
•affirmed. 


WILKINS  V.  DUFFY. 

GILL  V.  MALLORY. 

(Filed  November  18,  1902.) 

Contested  elections— Arrangement  of  ballot  by  clerk— Legal  effect  of  mis- 
take of  clerk— These  two  contested  election  casen,  for  the  oflSces  of  councy 
judge  and  county  attorney,  respectively,  involving  the  same  facts,  are  heard 
together.  Appellants  were  respectively  Republican  candidates  for  county 
judge  and  county  attorney,  while  appellees  were  respectively  Democratic 
candidates  for  county  judge  and  county  attorney.  Appellees  were  nominated 
by  the  Democrats  with  a  full  ticket  for  county  officers,  and  their  nomina- 
tion properly  certified.  Appellant  Wllklns  was  the  nominee  of  a  Repub- 
lican convention  for  county  judge,  which  nominated  a  full  ticket  except  for 
oounty  attorney.  The  chairman  of  this  convention  failed  to  certify  these 
nominations  and  afterwards  the  chairman  and  secretary  of  the  Republican 
-County  Bxecutlve  Committee  executed  certificates  and  filed  them  with  the 
•county  clerk.  Several  candidates,  however,  rei^igned  their  nominations. 
The  candidates  for  county  judge,  sheriff  and  representative  were  among 
this  number.  Some  of  the  friends  of  the  Republican  candidates  entertaining 
doubts  as  to  the  legality  of  the  certificates,  and  fearing  that  the  county 
■c6urt  clerk  would  not  place  the  names  of  those  candidates  Included  In  these 
oertiflcates  on  tliitt<<fflolal  ballot  under  the  Republican  device,  filed  success- 
ively two  petitions  with  the  clerk,  on  which  appellants  were  respectively 
named  as  Republican  candidates,  and  requested  that  their  names  be  placed 
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under  the  Repnblioao  device.  The  last  petition  was  filed  on  the  last  6bt 
for  filing  oertlfloates  for  nominations  before  the  elections.  The  clerk  printed 
the  ballots  thns:  The  names  of  all  'the  nominees  of  tbe  Democratic  party 
were  printed  in  one  column  nnder  tbe  title  ** Democratic  Party"  and  dcTloe- 
tbe  "rooster."  The  Bepnbllcan  candidates  for  clerk  of  tbe  oonnty  court. 
Jailer,  assessor,  superintendent  of  schools,  surveyor  and  coroner  and  two 
candidates  for  Justice  of  the  peace  were  placed  under  the  title  ''Republican 
Party"  and  the  device  of  ''log  cabin."  For  the  oflSces  of  representative, 
county  judge,  county  attorney,  sheriff  and  three  of  the  candidates  for 
Justice,  tbe  Republican  candidates  were  printed  in  a  separate  column, 
beaded  ''Independent  Republican  Party"  and  under  a  device  of  a  pick  and 
shovel.  Corresponding  places  under  tbe  regular  Republican  ticket  were  do^ 
filled  on  the  ballot  as  prepared.  No  other  person  was  claiming  to  be  enti> 
tied  to  the  places  on  tbe  ticket  as  Republican  candidates  for  these  oflftoea. 
Appellants  contend  that  through  tbe  fraud,  or  mistake,  of  tbe  clerk  in  fallinip 
or  refusing  to  place  their  names  under  the  title  and  device  of  the  Republic 
can  party,  caused  much  confusion  in  tbe  minds  of  tbe  voters,  and  a  loss  of 
many  votes  to  them,  resulting  in  their  defeat,  and  that,  therefore,  tbe  elec- 
tion was  either  void,  or  that  appellants  are  entitled  to  their  offices.  Tbe 
Republican  party  was  entitled  to  nominate  candidates  for  county  offices, 
and  did  nomloate  a  candidate  for  county  judge  by  convention.  His  anbae- 
quent  resignation  of  the  nomination  left  a  vacancy  on  tbe  ticket  of  that> 
party  for  tbat  office,  as  if  no  nomination  had  been  made.  It  Is  claimed  that 
by  reason  of  several  defects  in  tbe  petition  filed  with  tbe  clerk  that  appel- 
lants' names  were  not  entitled  to  be  placed  under  the  Republican  device. 
Held— That  tbe  fact  the  petition  designated  appellant  as  "tbe  Republican 
candidate"  instead  of  "as  the  candidate  of  the  Republican  Party,"  waa 
not -a  material  defect,  as  tbe  phrases  are  synonymous  terms.  The  petition 
was  not  defective  becauRe  it  failed  to  state  that  tbe  petitioners  were  tbem- 
selves  members  of  tbe  Republican  party,  as  tbe  statute  does  not  require  tbe 
petitioners  to  state  tbat  tbey  are  members  of  tbe  party:  it  does  require 
them  to  say  tbat  tbe  candidate  is  a  member  of  the  party  for  which  be  la 
being  nominated,  and  tbat  tbe  petitioners  are  qualified  to  vote  for  bim  for 
that  office.  Tbe  petition  was  not  defective  in  falling  to  state  tbat  tbe 
Republican  party  bad  failed  to  make  a  nomination  by  a  convention  or  pri- 
mary. Tbe  duties  of  the  county  clerk  are  clearly  defined  by  statute,  and  are 
mandatory  in  their  nature.  When  a  petition  with  tbe  requisite  number  of 
names  signed  to  it,  giving  tbe  postoffioe  addresses  and  residences  of  tbe 
signers,  stating  In  substance  so  that  it  may  be  fairly  gathered  that  tbe  terma 
of  tbe  statute  were  complied  with  as  to  the  name  and  party  affiliation  of  tbe 
proposed  candidate;  tbe  office  to  which  be  Is  nominated  and  tbe  party  title 
and  device  selected  by  the  petitioners  is  filed  within  the  statutory  time.  It 
then  becomes  the  duty  of  the  clerk  to  place  the  name  of  such  candidate  npoi> 
tbe  official  ballot  as  the  nominee  of  such  party  unless  tb^re  shall  be  filed 
within  the  statutory  period  of  allowance  a  certificate  of  nomination  for  tbe 
same  office  by  the  same  political  party,  either  by  conventinn  or  piimary  elec- 
tion, or  unless  a  previous  nomination  by  petition  for  the  same  party  and 
tbe  same  office  has  been  filed,  or  in  case  of  a  vacancy  by  death,  resignation 
or  removal,  or  a  previoublj  nouiiuated  candidale,  by  the  certificate  of  nomi- 
nation by  the  county  chalrmnn  of  that  party.  It  Is  then  the  duty  of  tbe 
clerk  to  comply  with  the  request  of  the  petition.  Appellants  were  entitled 
to  have  their  namefl  printed  upon  the  official  ballot  as  the  candidates  of  the 
Republican  party  for  thi' »  Uii-eH  r^^sperilvely  uf  county  judge  and  county 
attorney.  The  clerk  kiuw  that  the  Republican  convention  nominated  a 
candidate  fur  cuuuty  juilKe;  thut  liu  hud  ri'bigned  bis  noniitiation;  tbat  ap- 
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pellant  WilkiDS  was  tbeD  nomlDated  hy  petition ,  and  appellant  Gill  was 
likewise  nomlDated  for  ootinty  attorney,  and  they  were  regarded  and  treated 
as  tbe  nominees  of  that  party  for  those  oflQoes;  that  no  one  else  was  contest- 
ing the  nominations,  nor  claiming  to  have  been  nominated  by  tbe  Bepnbli- 
oan  party  in  any  manner  for  either  of  these  offices.  The  refusal  of  tbe  clerk 
to  place  the  names  of  appellants  on  the  Republican  ticket  under  tbe  device 
of  that  party  did  not  invalidate  tbe  election,  as  the  evidence  fails  to  show 
that  he  acted  from  a  corrupt  or  fraudulent  motive,  as  it  shows  that  he  relied 
on  the  opinion  of  the  attorney  general  in  the  Interpretation  of  an  election 
case  previoDsly  decided,  which  was  susceptible  of  the  construction  given  it  by 
tbe  clerk.  The  official  Is  entitled  to  tbe  benefit  of  the  presumption  that  he- 
acted  honestly  and  with  the  intent  to  discbarge  his  duties  within  the  law 

J.  D.  Standard  and  B.  B.  Petrle  for  appellants. 

Perkins  &  Trimble  and  Hazelrigg  &  Chenault  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  O'Rear. 

These  two  appeals  are  election  contests.  They  involve  the  same  facts,  andi 
are  dependent  upon  substantially  the  same  evidence.  They  are  consequently 
considered  together. 

In  the  first  case,  Wilkins  v.  Duffy,  the  parties  were  candidates  for  the^ 
office  of  county  judge  of  Todd  county,  voted  for  November  6,  1901.  In  tbe 
second  case.  Gill  v.  Mallory,  the  .parties  were  candidates  for  the  office  of 
county  attorney  of  Todd  county  at  the  November,  1901,  election.  Tbe  ap- 
pellees were  the  nominees  of  tbe  Democratic  party  for  the  offices  above 
named,. respectively.  The  offices  filled  by  that  election  were :  Member  of  the 
general  assembly,  county  Judge,  county  attorney,  sheriff,  jailer,  superin- 
tendent of  common  schools,  assessor,  coroner,  surveyor,  and  justices  of  the 
peace  and  constables.  There  was  a  full  ticket  nominated  by  tbe  Democratio 
party  for  those  offices  at  this  election.  While  some  dissatisfaction  is  shown 
to  have  existed  against  some  of  the  Democratic  nominees  wltbin  their  party, 
it  is  not  claimed  that  those  placed  upon  the  ballot,  Including  appellees  in 
these  cases,  were  not  entitled  to  be.  so  placed  as  the  regular  nominees  of 
their  party. 

The  Republican  party  attempted  to  make  nominations  of  candidates  for 
some  or  all  of  these  offices.  The  method  adopted  was  by  a  delegate  conven- 
tion. After  several  adjournments  this  conveijtion  nominated  a  full  ticket, 
excepting  county  attorney.  One  Ben  Miller  was  chairman  of  tbe  conven- 
tion. After  its  adjournment  be  declined  and  failed  to  certify  any  of  the 
nominations.  Tbe  cause  assigned  was  that  be  first  required  each  nominee- 
to  pledge  himself  that  he  would  continue  a  candidate  till  the  close  of  th& 
election. 

There  seems  to  have  been  some  division  of  sentiment  among  the  meiabera 
of  the  Republican  party  as  to  whether  nominations  should  have  been  made 
for  tbe  offices  of  sheriff  and  jailer.  The  convention  firsc  tendered  tbe  nomi- 
nations for  county  judge  and  county  attorney  to  appellants  respectively. 
They  then  declined  them.  After  tbe  final  adjournment  of  tbe  convention, 
and  after  Miller  had  refused  to  certify  the  nominations,  the  chairman  and 
secretary  of  the  Republican  County  Executive  Committee  executed  certifi- 
cates of  the  nominations  and  filed  them  with  the  county  clerk.    Several  of 
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the  oandidates,  however,  resigned  their  DominatioDs.    The  candidate  for 
■oonnty  judge,  sheriff  and  representative  were  among  the  number. 

A  rumor  reached  appellants  that  the  county  court  clerk  (who  was  a  candi- 
xiate  and  the  Democratic  nominee  for  re-election  at  that  election)  would  Dot 
place  the  names  of  appellants  and  others  similarly  nominated  on  the  ballot 
under  the  name  and  device  of  the  Republican  party.  Their  representativea 
bad  several  conferences  with  the  clerk,  trying  to. learn  his  purposes  in  that 
respect,  and  with  the  view  also  of  taking  compulsory  process  against  him  to 
80  print  the  ballots  if  he  had  declined.  Out  of  further  precaution,  as  appel- 
lants claim,  they  again  filed  with  the  clerk  petitions  in  the  exact  language 
«f  those  theretofore  filed,  one  of  which  is  quoted  above,  and  signed  each  by 
more  than  100  names,  with  postoffice  addresses,  etc.  These  last  petitions 
^ere  filed  on  October  SI,  1901,  the  last  day  under  the  law  for  filing  petitions 
t)r  certificates  for  nominations  for  the  ensuing  November  election.  They  did 
not  include  any  of  those  previously  signing.  Oc  that  day  the  clerk  assured 
them,  through  their  representatives  and  attorneys,  that  unless  he  was  pre- 
vented by  injunction  or  "by  law,"  he  would  cause  the  names  of  Wilkins, 
Oill  and  the  others  of  the  Republican  candidates  to  be  printed  on  the  official 
ballots  under  the  title  "Republican  Party,*'  and  its  device  the  "log 
-cabin;"  that  if  he  was  so  prevented,  he  would  give  them  timely  notice. 
Instead  of  having  the  ballots  printed  as  stated,  they  were  printed  thus:  The 
names  of  all  the  nominees  of  the  Democratic  party  were  printed  in  one 
■column  under  the  title  "Democratic  Party,"  and  device  the  "rooster." 
The  Republican  candidates  for  clerk  of  the  county  court,  jailer,  assessor. 
superintendent  of  schools,  surveyor  and  coroner,  and  two  candidates  for 
justice  of  the  peace  were  placed  under  the  title  "Republican  Party,"  and 
the  device  of  "log  cabin."  For  the  offices  of  representative,  county  judge, 
oounty  attorney,  sheriff,  and  three  of  the  candidates  for  justice,  the  Repub- 
lican candidates'  names  were  printed  in  a  separate  column,  headed  "Inde- 
pendent Republican  Party,"  and  under  the  device  of  a  "pick  and  shovel." 
Corresponding  places  under  the  regular  Republican  ticket  were  not  filled 
•on  the  ballot  as  prepared.  The  form  of  the  ballot  is  not  shown  to  have  been 
known  to  any  person  in  the  county  prior  to  the  morning  of  the  day  of  the 
•election,  except  to  the  clerk  of  the  county  court,  W.  A.  Dickinson,  and  to 
appellee  Mallory.  No  other  person  was  claiming  to  be  entitled  to  the  plaoes 
•on  the  ticket  as  Republican  candidates  for  these  offices.  There  was  no  con- 
test, settled  or  unsettled,  on  that  aocount. 

It  is  claimed  by  appellants  that  they  and  their  adherents  and  "workers* 
^ere  completely  surprised,  and  th€ir  discipline  demoralised  by  the  form  of 
the  ballot;  that  their  partisans  and  friends  had  all  been  instructed  that  their 
names  would  appear  under  the  name  and  device  of  the  Republican  party, 
-and  that  to  vote  for  them  the  ballot  should  be  marked  within  the  efrole 
under  the  log  cabin;  that  many  of  their  supporters  could  not  read,  and 
were,  therefore,  unable  to  find  their  names  on  the  ballot  so  as  to  cross  over 
and  vote  for  it;  that  many  of  them  were  ignorant  as  to  the  manner  of  vot- 
ing "crossed"  or  "mixed"  tickets,  and  many  of  them  left  the  voting  places 
without  voting  because  of  this  confusion,  and  in  consequenW^any  votes 
were  lost  to  appellants  and  to  the  whole  of  the  Republican  ticket  by  this 
misarrangement  of  the  ballot. 
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Other  faotfl  pertlneot  to  the  fltatoment  will  he  set  ont  herelDafter,  aa 
efpeolally  beariOK  on  particular  points  deolded. 

The  oircnit  court  dlsmisBeil  the  petition  of  appellants,  thereby  adjndgtni^ 
the  election  to  have  been  valid,  and  appellees  to  have  been  elected  to  their 
reepeotlve  ofQoes.  The  questions  of  law  presented  by  these  appeals  are  the- 
following : 

1st.  Were  the  names  of  appellees  entitled,  upon  the  facts  stated,  to  go  upon 
the  official  ballot,  under  the  title  and  device  of  the  Hepublican  party  f 

8d.  If  they  were,  what  effect  upon  the  election  had  the  action  of  the  clerk 
in  placing  the  names  as  was  done? 

The  right  to  participate  in  selecting  the  oiScials  who  directly  administer- 
government  is  conferred  by  the  Constitution  upon  the  male  citizens  of  the- 
State,  over  twenty-one  years  of  age,  who  have  not  been  convicted  of  certain, 
high  crimes,  and  who  are  free  from  certain  disabilities  enumerated,  in  the- 
Constitution  and  statutes.  But  the  manner  of  exercising  this  right,  except 
that  it  shall  be  by  secret  ballot,  and  at  certain  stated  times,  is  regulated  by 
statute.  Thus,  the  hours  within  which  the  election  shall  be  held;  the- 
ofSoers  conducting  same,  and  the  manner  of  preparation  of  the  ballot,  and 
of  canvassing  and  certifying  the  result,  are  all  regulated  by  statute. 

The  election  must  be  by  ballot.  The  ballot  is  required  by  the  law  to  be- 
prepared  and  furnished  by  certain  officials.  In  order  that  the  election  may^ 
be  free  and  equal,  as  guaranteed  by  the  Constitution,  and  as  is  essential  ta 
the  very  life  of  a  Republican  government,  every  reasonable  opportunity  is 
afforded  to  the  elector  to  vote  for  the  persons  of  bis  choice,  free  from  the 
intermeddling  or  coercion  of  any  oflQoial  or  other  person. 

From  the  earliest  time  one  or  more  men  in  every  community  have  aspired 
to  rule  the  others.  Overpersuaslon,  force,  fraud  and  bribery  are  the  most 
familiar  improper  means  adopted  to  accomplish  this  end.  To  prevent  and 
circumvent  these  the  ballot  has  been  adopted  as  the  method  of  voting,  and 
in  nearly  all  the  States,  as  well  as  in  many  other  countries  where  the  elec- 
tive system  prevails,  the  ''Austrian  ballot"  is  in  use,  that  is,  a  ballot  which 
must  be  furnished  and  prepared  by  public  authority,  must  be  so  arranged 
as  to  be  readily  adaptable  to  the  end  that  it  may  certoinly  and  simply  ex- 
press the  voter's  will,  and  must  be  marked  secretly  by  the  voter.  In  no 
other  way  now  can  the  citizen  exercise  this  high  privilege  and  duty  in  choos- 
ing the  public  offldals.  Consequently  it  is  of  paramount  importance  that 
the  officer  charged  by  law  with  the  preparation  of  this  ballot  should  have 
neither  right  nor  power  to  deprive  the  elector  of  his  privileges.  The  legis- 
lature, with  this  point  in  view,  has  clearly  defined  by  statute  how  and  by 
whom  the  ballot  is  to  be  arranged.  The  saotions  of  the  statute  bearing  on 
this  subject  recognize  the  fact  of  party  affiliation,  and  the  further  fact  that, 
to  a  large  extent,  political  government  is  determined  by  party  authority  and 
policies,  therefore;  it  is  enacted  that  the  ballot  shall  be  arranged  by  giving 
preference  to  party  nominations.  But  space  must  be  so  left  on  the  ballot 
that  each  voter  may  not  only  choose  between  the  nominated  candidates,  but 
may  vote  for^ai}^  person  whomsoever  instead.  Nominated  candidates,  how-^ 
ever,  are  regarded  as  being,  and  in  fact  generally  are,  the  ones  from  among 
whom  the  official  la  chosen.  With  much  circumspection  the  statute  provides 
how  nominations  may  be  made.  First,  place  is  given  to  party  nomination 
when  done  under  the  official  authority  of  the  party,  by  any  party  casting 
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«t  the  last  preoedlDg  general  eleotioD  as  much  as  2  per  oeDt.  of  the  total  yote. 
Tbe  noinlDees  so  selected  may  be  certified  to  the  olerk  of  the  oounty  oonrt, 
the  oflSoial  obarged  by  law  with  tbe  preparation  t)f  the  ballot,  by  the  govern- 
ing party  aatborlty;  if  It  be  by  primary  election,  the  certificate  of  nomina- 
tion to  be  signed  and  duly  acknowledged  by  tbe  chairman  and  secretary  of 
the  party  making  the  nomination  within  tbe  territory  voting  for  tbe  office; 
if  by  convention,  then  to  be  certified  either  by  the  chairman  and  seoretary 
of  the  convention,  or  by  the  chairman  and  secretary  of  the  county,  if  a 
county  office,  or  of  the  State,  if  a  State  office.  Further  provision  is  made 
that  if  any  nominee  resigns  or  dies,  the  vacancy  Is  to  be  filled  upon  the 
oertidoate  of  the  governing  party  authority  of  his  party  within  the  district 
affected,  or  by  convention,  primary  election  or  petition.  If  two  or  more 
should  claim  tbe  right  of  a  party  nomination,  the  oner  reoogniaed  by  tbe 
governing  authorities  of  that  party  shall  be  given  the  place  on  the  ballot 
reserved  for  the  nominees  of  that  party;  if  the  party  fall  to  make  a  nomlDa- 
tion  by  primary  election  or  convention,  then  it  is  provided:  *'If  any  polit- 
ical party  entitled  to  nominate  by  oonvontlon  shall  in  any  case  fail  to  do  so, 
the  names  of  all  nominees  by  petition  for  any  office  who  shall  be  designated 
in  their  petition  as  member  of,  and  candidates  of,  such  party  shall  be  printed 
under  the  device  and  title  on  the  ballots  as  if  nominated  by  a  convention." 
In  tbe  cases  at  bar  the  Republican  party  was  admittedly  entitled  to  nomi- 
nate candidates  for  the  oflSces  in  contest.  It  did  nominate  a  candidate  for 
the  ofiioe  of  county  judge  by  convention.  His  subsequent  resignation  of  tbe 
nomination  left  a  vacancy  on  tbe  ticket  of  that  party  for  that  office,  as  If 
no  nomination  had  been  made.  It  then  was  permitted  to  that  party  to  make 
a  nomination  for  tbe  office  in  one  of  several  ways,  as  follows:  First,  by  pri- 
mary election ;  second,  by  convention;  third,  by  petition;  fourth  (In  this 
state  of  case),  by  certificate  of  the  chairman  of  tbe  county  committee  of  that 
party.  (Section  1  of  chapters.  Acts  Ezcraordlnary  Session  of  1900.)  The 
party  in  this  Instance  chose  to  adopt  tbe  method  of  making  the  nomination 
by  petition.  The  question  then  is,  was  that  petition  sufficient  In  conform- 
ing to  the  requirements  of  tbe  statute  so  as  to  entitle  tbe  nominee  so  named 
to  be  placed  on  the  ballot  as  the  candidate  of  the  Republican  party?  We 
must  look  to  the  statute  for  answer  to  this  question,  for  it  must  be  our 
guide.  Tbe  section  just  cited  is  the  one  containing  the  law  on  this  subject. 
So  far  as  it  affects  tbe  case  in  hand  ic  is,  In  addition  to  what  has  just  been 
quoted,  as  follows:  "The  county  olerk  of  each  county  shall  cause  to  be 
printed  on  the  respective  ballots  the  name  of  the  candidates  nominated  by 
the  convention  or  primary  election  of  any  party  that  cast  2  per  cent,  of  the 
total  vote  of  the  State  at  the  last  preceding  general  election,  as  certified  to 
the  said  clerk,"  etc.;  "and  also  the  name  of  any  candidate  for  any  office, 
when  petitioned  to  do  so  by  electors  qualified  to  vote  for  such  candidates  as 
follows:  *  *  *  For  a  county  officer  or  member  of  the  general  assembly, 
one  hundred  petitioners.  *  *  *  The  signatures  of  such  petition  need  not 
be  appended  to  one  paper,  but  no  petitioner  shall  be  counted  except  his  leel- 
dence  and  postofflce  address  be  designated.  Such  petitloiy  s^aH  state  the 
name  and  residence  of  each  of  such  candidates;  that  he  is  legally  qualified 
to  hold  such  office ;  that  the  subscribers  desire,  and  are  legally  qualified,  to 
vote  for  such  candidate;  and  shall  designate  a  brief  name  or  title  of  tbe 
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parley  or  principle  wbiob  said  oaDdldates  represent,  together  ivitb  any  simple 
tignre  or  device  by  wblcb  tbey  shall  be  designated  on  the  ballot." 

Do  the  petitions  in  this  case  meet  these  requirements?  As  stated,  each 
petitioner  signing  the  papers  stated  thereon  bis  po^tofBce  address  and  resi- 
dence. The  petitions  stated  the  name  of  the  candidate,  the  office  for  which 
he  was  nominated;  that  be  was  legally  qualified  to  hold  snob  office;  that  the 
«Tibsoriber8  desired  to  and  were  legally  qualified  to  vote  for  such  candidate 
and  tbey  stated  that  the  person  nominated  was  a  member  of  tbe  Republican 
fmrty ;  that  he  was  nominated  as  tbe  Republican  candidate  for  tbe  offioe  of 
oounty  judge  (in  one  case,  and  county  attorney  in  the  other),  adding:  "Ton 
are  requested  to  cause  bis  name  to  be  printed  upon  tbe  ballot  aforesaid, 
under  the  title  of  'Republican  Party,*  and  under  Its  device,  to-wlt,  'the 
iog  cabin.'" 

Tbe  petitions  seem  to  be  strictly  a  literal  compliance  with  the  terms  of 
the  statute.  We  will  take  up  and  notice  tbe  reasons  why  appellees  urge  that 
tb«i  petitions  were  not  sufficient : 

First,  it  Is  argued  that  the  nominee  was  designated  as  '*the  Republican 
oandidate,"  instead  of  "as  the  candidate  of  the  Republican  party."  Of 
•course  it  is  not  argued  that  tbe  difference  misled  tbe  clerk,  or  any  one  else. 
But  it  is  said  there  may  be  any  number  of  Republican  candidates,  for  every 
Republican  who  might  be  a  candidate  would  be  a  "Republican  candidate," 
whereas  there  could  be  "only  one  candidate Df  the  Republican  party."  In 
-our  opinion  tbe  phrases  "the  Republican  candidate,"  and  "the  candidate 
•of  the  Republican  party,"  are  synonymous  terms,  and  are  so  universally 
«m ployed  and  understood.  That  tbey  were  intended  to  be  and  were  so  un- 
derstood in  this  case  can  not  be  doubted.  Bven  if  tbe  grammatical  con- 
struction of  tbe  sentence  was  incorrect,  it  would  no  more  invalidate  tbe 
petitions  than  if  words  therein  were  misspelled,  provided  the  true  intent 
«ouId  be  gathered  from  it,  and  it  substantially  complied  with  tbe  require- 
ments of  the  statute. 

The  next  objection  is:  Tbe  petitions  do  not  state  that  the  Republican  party 
bad  failed  to  make  a  nomination  by  convention  or  primary;  and  unless  there 
was  such  a  failure,  a  party  nomination  by  petition  was  not  allowed.  Waiv- 
ing for  tbe  moment  the  clerk's  personal  knowledge  on  this  subject,  tbe  re- 
oords  of  bis  office  then  disclosed  to  him  officially  that  tbe  Republican  party 
bad,  by  convention,  made  nominations  for  all  county  offices  except  county 
attorney;  that  for  the  offioe  of  oounty  judge  tbe  nominee  had  that  day 
resigned  bis  nomination,  and  thereby  there  was  a  vacancy  to  be  filled  by 
petition  or  otherwise  as  allowed  by  law.  Furthermore,  nothing  in  the  stat- 
ute regulated  tbe  time  of  filing  the  respective  petitions  or  ceitiflcates  of 
nomination  further  than  that  they  should  not  be  filed  for  more  than  sixty 
nor  less  than  fifteen  days  before  the  election.  If  a  party  nomination  by 
petition  was  filed  sixty  days  before  the  election,  notwithstanding  it  stated, 
and  it  was  tbe  fact,  that  tbe  party  had  not  by  convention  or  primary  elec- 
tion nominated  a  candidate  for  that  office,  such  filing  of  the  petition  could 
sot  prevent  tl^e,  party's  making  the  nomination  by  conventiotr  or  primary 
up  to  within  fifteen  days  before  the  election.  When  tbe  clerk  came  to  make 
up  the  ballot,  after  tbe  time  for  certifying  nominations  was  closed,  if  there 
was  only  one  nomination  of  a  party,  and  that  was  by  petition,  for  a  given 
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offioe,  the  faot  that  do  oertifloates  of  nomination  were  filed  was  safBcloDt  to 
warrant  him  In  placing  on  the  ballot  as  the  party  nominee  the  person  nomi- 
nated by  petition. 

Bat  In  this  oase  It  was  concluslTely  shown  that  theolerk  knew,  as  a  matter 
of  faot,  that  the  Bepnblloan  party  bad  made  no  other  nomination  for  tbefl» 
offices,  saye  as  shown  by  the  files  of  the  clerk's  office.  He  knew  that  tbe 
convention  nominated  a  candidate  for  county  Jndite;  that  he  had  resigned 
his  nomination;  that  appellant  WUkins  was  then  nominated  by  petition, 
and  appellant  QUI  was  likewise  nominated  for  county  attorney,  and  tbey 
were  regarded  and  treated  as  the  nominees  of  that  party  for  those  offices; 
that  no  one  else  was  contesting  the  nominations,  nor  claiming  to  have  been 
nominated  by  the  Republican  party  in  any  mAnner  for  either  of  these  offloesL 
It  Is  claimed  that  the  clerk  was  authorized  by  a  technical,  close  construction 
of  the  statute  to  disregard  these  petitions,  because  of  the  unimportant 
Informalities  supposed  to  exist  and  already  noted. 

GonoernlDg  the  regularity  of  nomination  petitions  the  Supreme  Court  of 
New  York,  In  re  Adams,  SI  Misc.  Rep.,  886,  per  Herrlck,  J.,  said:  "The 
oourts  should  noc  be  astute  to  discover,  or  overwllUng  to  accept  the  dlsooyery 
by  others,  of  technical  defects  upon  which  such  certificates  of  nomination  oan 
be  declared  null  and  void  and  set  aside,  but  should  hold  that  when  the  spirit 
and  substance  of  the  laws  have  been  observed  that  Is  sufficient.*' 

This  court  has  had  occasion  to  review  the  act  of  a  clerk  who  refused  to 
place  the  names  of  certain  candidates  on  the  ballot  because  of  defects  In  the 
certificate  of  nomination.  In  the  case  of  Hollon  v.  Center.  &c.,  100  Ky., 
119(19  Ey  Law  Rep.,  1184),  Center  and  others  were  claiming  to  be  the 
nominees  of  the  Democratic  party  for  the  various  county  offices  of  Wolfe 
county,  claiming  their  nominations  by  virtue  of  the  action  of  a  party  pri- 
mary election.  The  certificates  of  nomination  filed  by  the  chairman  and 
secretary  of  the  county  failed  to  state  the  residence  of  either  of  the  nominees* 
or  of  the  chairman,  or  secretary,  nor  were  they  acknowledged.  By  the 
statute  they  were  required  to  be  acknowledged  before  some  officer  authorized 
to  administer  an  oath,  and  the  residences  of  the  candidates  and  certlfyinic 
officers  muse  be  given.  The  clerk  refused  to  recognize  the  nominations,  or 
to  place  the  names  or  the  official  ballot  as  the  nominees  of  the  Demooratlo 
party.  It  was  ehown  *'that  It  was  In  the  actual  and  personal  knowledge 
of  appellant  (the  clerk)  that  appellees  had  been  nominated  at  the  primary 
election,  duly  held,  as  candidates  for  the  several  offices  mentioned  in  the 
various  certificates  filed  with  him  ;  and,,  moreover,  that  he  did  not  refuse  to 
put  their  names  on  the  ballots  because  he  was  unaware  of  their  regular 
nomination,  but  upon  the  sole  ground  the  certificates  did  not  conform  to  the 
formal  requirements  of  the  statutes. " 

This  court  held,  in  an  opinion  by  Judge  Lewis,  that  as  there  was  no  other 
person  claiming  the  places  on  that  ticket,  and  as  the  regular  party  author- 
ities did  not  question  the  nominations  purporting  to  be  made  for  their  party, 
the  clerk  should  have  placed  their  names  on  the  ballots,  and  the  writ  of 
mandamus  to  that  end  was  allowed  to  go.  \ 

It  is  further  argued  for  appellees  that  the  petitions  of  nomination  failed 
to  state  that  the  petitioners  were  themselves  members  of  the  Republican 
party.    It  is  not  claimed  that  In  fact  tbey  were  sot.    Oi)  the  contrary,  it  la. 
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ooDclusiyely  proven  Id  this  record  that  they  were,  at  least  that  roore  than 
the  statutory  requirement  of  100  were.  It  would  seem  to  be  a  sufBcient  an- 
swer to  this  argument  to  say  that  the  statute  does  not  require  the  petitioners- 
to  state  that  they  are  members  of  the  party ;  it  does  require  them  to  say  that- 
the  candidate  is  a  member  of  the  party  for  whioh  he  is  being  nominated,  and 
that  the  petitioners  are  qualified  and  desire  to  vote  for  him  for  that  oflSce. 
Argument  is  made  that  if  it  were  permissible  for  those  not  members  of  a 
party  to  nominate  a  candidate  for  it  by  petition,  that  the  opponents  of  a 
political  party  may  name  both  tickets.  Not  so.  For  a  party  can  by  its  gov- 
erning authority  easily  and  effectually  prevent  this,  by  making  nominations 
by  primary  election  or  convention.  But  even  were  the  danger  as  suggested, 
it  is  a  matter  of  legislative  oversight  which  the  courts  are  powerless  to 
remedy,  however  desiring. 

This  objection  is  based,  it  is  said,  upon  the  decision  of  this  court  In  South- 
all  V.  Griffith,  100  Ky.,  91  (18  Ky.  Law  Rep.,  599).  As  that  case  \b  much  re- 
lied on  by  appellees,  we  deem  it  proper  to  carefully  notice  it.  In  that  case 
Soutball  brought  his  action  for  a  writ  of  mandamus  against  Griffith,  clerk 
of  the  county  court,  to  cause  to  be  printed  on  the  ballot  Southall's  name  as 
a  candidate  for  congress  in  the  second  district  of  this  State,  under  the  device 
of  the  People's  Party,  being  a  plow  and  hammer,  and  under  -the  name  or 
title  of  that  party  ticket.  The  circuit  court  disallowed  the  writ,  which  was 
affirmed  upon  appeal. 

Southall  failed  to  show  affirmatively  to  the  court  that  he  was  entitled  to 
go  upon  the  ballot  as  the  nominee  of  the  People's  Party,  for  he  did  not  state, 
nor  was  it  shown,  that  the  People's  Party  had  failed  to  nominate  by  conven- 
tion or  primary  election  a  candidate  for  congress  for  the  second  district  to 
be  voted  for  at  that  election;  nor  did  It  appear  that  Southall  was  himself  a 
member  of  the  People's  Party,  nor  that  any- of  his  petitioners  weie.  It  is  a 
familiar  rule  of  pleading  that  one  applying  for  the  writ  of  mandamus  must 
show  affirmatively  the  facts  entitling  him  to  have  it  issued,  and  that  bis 
pleadings  will  be  most  strongly  construed  against  him.  We  can  not  infer 
that  the  court  intended  to  add  to  the  statute  any  requirement  not  provided 
by  the  legislature.  What  the  court  evidently  Intended  to  decide,  and  what  we 
hold  that  the  court  in  that  case  did  decide,  was  that  if  the  clerk  failed  and 
refused  to  place  upon  the  ballot  the  name  of  one  claiming  to  be  the  nominee 
of  a  party,  before  a  court  would  Interfere  to  issue  Its  writ  of  mandamus  to 
compel  the  clerk  to  place  the  name  upon  the  ballot  as  the  nominee  of  that 
party  all  the  facts  must  be  shown  affirmatively  that  would  entitle  the  party 
complaining  to  the  relief  sought,  and  that  an  absence  of  such  material  al- 
legation in  the  petition  filed  in  the  circuit  court  for  the  writ  of  mandamua 
would  be  a  sufficient  reason  for  withholding  the  writ.  To  hold  otherwise 
would  be  to  say  that  the  clerk  has  a  judicial  discretion  in  such  matters; 
that  a  duty  would  devolve  upon  him,  at  least  the  privilege  would,  to  inquiro 
into  the  party  affiliation  of  each  of  the  signers  of  the  petition;  and  not  only 
to  inquire  into  them,  but  to  determine  them,  and  adjudge  them;  and  not 
only  that,  but  to  inquire  into,  and  to  determine  the  fact  of  the  signers^ 
places  of  residence,  of  their  legal  qualifications  to  vote;  of  the  fact  of  the 
candidate's  qualification  to  hold  the  office  for  which  he  Is  attempting  to  be 
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DoniiDated,  and  of  the  fact  of  his  party  affiliation.  It  would  be,  further- 
more, to  hold  that  this  subordinate  executive  officer  was  clothed  with  judi- 
cial functions  and  jurisdiction,  and  he  might  determioe  these  matters 
within  his  own  mind,  settling  them  within  his  own  bosom,  as  no  provision 
is  made  for  a  record  of  his  conclusions  of  the  particular  facts.  We  can  not 
swear  witnesses  nor  coerce  their  attendance.  The  statute  provides  do 
■appeal  from  his  decision,  if  he  should  be  said  to  be  entitled  to  make  such 
decision.  There  would  be  no  end  of  confusion,  and  no  limit  to  the  oppor- 
tunities for  fraud  and  mischief  upon  the  part  of  this  class  of  officials. 
Such  a  jurisdiction  is  nowhere  warranted  by  either  the  laws  or  the  spirit  of 
the  laws  of  this  Commonwealth. 

We  must  conclude  that  the  legislature  never  contemplated  conferring  upon 
this  subordinate  executive  official  such  extraordinary  power  and  authority 
over  a  matter  of  such  vast  moment  to  the  people  of  the  State.  His  duties 
are  clearly  defined  by  the  statute,  and  are  mandatory  in  their  nature.  Then 
a  petition,  with  the  requisite  number  of  names  signed  to  it,  giving  the  post- 
office  addresses  and  residences  of  the  signers,  stating  in  substance  so  that  it 
may  be  fairly  gathered  that  the  terms  of  the  statute  were  complied  with  as 
to  the  name  and  party  affiliation  of  the  proposed  candidate,  the  office  to 
which  he  is  nominated,  and  the  party  title  and  device  selected  by  the  peti- 
tioners, is  filed  within  the  statutory  time,  it  then  becomes  the  duty  of  the 
€lerk  to  place  the  name  of  such  candidate  upon  the  official  ballot  as  the 
nominee  of  such  party,  unless  there  shall  be  filed  within  the  statutory  period 
of  allowance  a  certificate  of  nomination  for  the  same  office  by  the  same 
political  party,  either  by  convention  or  primary  election ;  or,  unless  a  pre- 
tIous  nomination  by  petition  for  the  same  party  and  same  office  has  been 
41ed;  or,  in  case  of  a  vacancy  by  death  or  resignation  or  removal,  or  a  pre- 
Tiously  nominated  candidate,  by  the  certificate  of  nomination  by  the  oounty 
chairman  of  that  party. 

We  are  of  oipinon  that  appellants  were  entitled  to  have  had  their  names 
printed  upon  the  official  ballots  for  the  election  to  be  held  in  Todd  county 
In  November,  1901,  as  the  candidates  of  the  Republican  party  for  the  offices 
respectively  of  county  judge  and  county  attorney.  The  next  inquiry  is, 
what  is  the  effect  of  the  failure  of  the  clerk  to  place  appellants'  names  on 
the  ballot  under  the  title  and  device  of  the  Republican  party,  under  the 
circumstances  named?  It  Is  not  every  error,  trival  or  even  serious,  that 
will  invalidate  an  election.  Nor,  indeed,  will  the  fraud  of  the  officers  in 
charge  of  the  election,  or  of  other  persons,  necessarily  void  it. 

As  well  said  in  McCrary  on  Elections,  section  724,  pages 522  S,  4th  edition: 
"The  weight  of  authority  is  clearly  in  favor  of  holding  the  voter,  on  the  one 
hand,  to  a  strict  performance  of  those  things  which'the  law  requires  of  blm, 
and  on  the  other  of  relieving  him  from  the  consequence  of  a  failure  on  the 
part  of  election  officers  to  perform  their  duties  according  to  the  letter  of  the 
statute  where  such  failure  has  not  prevented  a  fair  election.  The  justice  of 
this  rule  is  apparent,  and  it  may  be  said  to  be  the  underlying  principle  to 
be  applied  in  determining  this  question.  The  requirements  of  the  law  upon 
the  elector  are  in  the  interest  of  pure  elections,  and  should  be  complied  with 
at  least  in  Hubstance,  but  to  disfranchise  the  voter  because  of  the  mistakes 
or  omissions  of  election  officeis  would  be  to  put  him  entirely  at  the  mercy 
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t)f  polltloal  manipulators.  The  performance  by  tbe  election  offlcerB  of  th^ 
-duties  Imposed  npon  them  can  be  reasonably  well  secured  by  providing  a 
penalty  for  failure  so  to  do." 

But  as  said  in  Beed  v.  Kneass,  S  Pars,  5S4:  "The  true  policy  to  maintain 
and  perpetuate  tbe  vote  by  ballot  is  found  in  jealously  i^uarding  its  purity^ 
Id  placing  no  fine-drawn  metaphysical  obstructions  in  tbe  way  of  testing 
-eleotion  returns  charged  as  false  and  fraudulent,  and  in  insuring  to  tbe 
people  by  a  jealous,  vigilant  and  determined  inTestigation  of  election  funds, 
that  there  is  a  saving  spirit  in  tbe  public  tribunals  charged  with  such 
iDTestlgations,  ready  to  do  them  justice  if  their  suffrages  have  been  tarn- 
pered  with  by  fraud,  or  misapprehended  through  error." 

It  may  be  stated  as  the  genera]  rule  that  the  misconduct  of  election  ofQcerSi 
-or  irregularities  on  their  part,  will  not  vitiate  an  election  unless  it  appeart 
that  the  result  was  thereby  affected.  (10  Am.  &  Eng.  Enoy.  of  Law,  670; 
HoCrary  on  Blections.  674;  Creech  v.  Davis.  SI  Ky.  Law  Rep..  826.)  Thta 
general  rule  is  expressly  applied  in  this  State  by  statutory  enactment.  A 
part  of  section  12  of  chapter  6,  Laws  of  Bztra  Session  of  1900,  is  as  follows : 
""In  case  it  shall  appear  from  an  inspection  of  the  whole  record  that  there 
baa  been  such  fraud,  intimidation,  bribery  or  violence  in  the  conduct  of  tbe 
•election  that  neither  contestant  nor  contestee  can  be  adjudged  to  have  been 
fairly  elected,  the  circuit  court,  subject  to  revision  by  appeal  to  tbe  Court  of 
Appeals,  may  adjudge  that  there  has  been  no  election.  In  such  event  tbe 
oflQoe  shall  be  deemed  vacant,  with  the  same  legal  effect  as  if  tbe  person 
elected  had  refused  to  qualify." 

It  becomes  important,  in  view  of  tbe  foregoing,  to  determine  whether  tbe 
aotion  of  the  county  court  clerk  was  fraudulent.  It  Is  claimed,  as  has  been 
stated,  that  he  relied  upon  the  instructions  of  tbe  then  attorney  general  of 
tbe  State  in  tbe  interpretation  of  Soutball  v.  Griffith,  100  Ky.,  91.  That  tbe 
opinion  was  susceptible  of  such  construction  by  tbe  clerk  seems  to  be  evi* 
dent  enough.  This  fact,  coupled  with  the  instructions  of  tbe  attorney  gen« 
era!,  would  seem  to  indicate  that  tbe  clerk  did  not  act  from  a  corrupt  or 
fraudulent  motive,  and,  therefore,  under  tbe  statute  above  quoted,  we  can 
not  bold  that  tbe  election  was  void.  But  for  the  opinion  above,  and  tbe 
•doubts  attending  its  proper  construction,  tbe  other  facts  in  the  record  would 
have  been  sufficient  to  have  justified  a  contrary  conclusion.  However,  tbe 
•official  is  entitled  to  the  benefit  of  tbe  pregumption  that  be  acted  honestly. 
and  with  tbe  intent  to  discbarge  bis  duties  within  tbe  law.  That  tbe  omls* 
eion  of  tbe  names  of  appellants  from  the  ballot  did  affect  the  result  of  the 
election  is  a  matter  that  seems  to  be  susceptible  of  reasonably  clear  demon- 
etration.  But  this  is  not  enough.  It  must  also  be  made  to  appear  that  tbe 
cause  of  this  result  was  "a  fraud,  intimidation,  bribery  or  violence  in  the 
conduct  of  the  election,"  in  the  language  of  the  statute. 

Failing  to  find  sufficient  evidence  of  the  latter  conditions  the  judgment! 
of  tbe  lower  court  must  be  affirmed. 

Tbe  whole  court  sitting. 

Chief  Justice  Guffy  dissents. 

Judge  Paynter  concurs  in  the  conclusion  of  the  court,  but  does  not  agree 
to  all  tbe  reasoning  of  the  court. 
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SCHNEIDER  v.  KOHN,  BAIRD  Ss  SPINDLE. 

(Filed  November  18,  1902— Not  to  be  reported.) 

Attorneys  fees— Judgment  contrary  to  evidence— The  judgment  of  tb»- 
lower  court  fixing  appellee's  fee  at  $600  is  contrary  to  the  weight  of  evidence- 
as  the  evidence  entitles  appellants  to  an  allowance  of  a  fee  of  1750. 

Eobn,  Baird  &  Spindle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Paynter. 

On  a  former  appeal  (S3  Ey  Law  Hep.,  1164)  this  court  reversed  an  allow- 
ance of  an  attorney's  fee  of  $5C0  to  Kobn.  Baird  &  Spindle  because  the  lower- 
oourt  did  not  hear  evidence  as  to  the  reasonableness  of  the  fee.  The  oonrt' 
said :  "The  question  of  a  reasonable  fee  must,  like  any  other  question,  be  de- 
termined by  the  evidence."  On  a  return  of  the  case  the  court  heard  evidence 
on  the  question  of  the  value  of  the  services  rendered  by  appellees,  and  fixed 
1500  as  the  proper  amount. 

If  we  allow  the  judgment  to  stand,  it  is  equivalent  to  allowing  the  lower 
oourt  to  fix  the  fee  in  opposition  to  the  decided  weight  of  the  evidence.  Te 
do  this  would  be  to  disregard  the  rule  enunciated  in  the  former  appeal,  that 
the  question  of  a  reasonable  fee  should  be  determined  by  the  evidence. 

The  judgment  is  affirmed  on  the  original  and  reversed  on  the  cross  appeal^. 
with  direction  that  $750  be  allowed  appellees  instead  of  $500. 


COMMONWEALTH  v.  LEXINGTON  CEMETERY  CO. 

(Filed  November  18,  1902.) 

Taxation— Funds  belonging  to  cemetery  company— Constitutional  law— 
This  appeal  involves  the  question  as  to  whether  notes,  bonds  and  cash 
belonging  to  appellee,  a  cemetery  company,  shall  be  assessed  for  taxation. 
Appellant  claims  in  defense  that  said  funds  are  exempt  from  taxation 
under  section  170  of  the  Constitution  and  section  401?6  of  the  Kentucky  Stat- 
utes, which  exempts  from  taxation  "places"  of  burial  and  "institutions  of 
purely  public  charity."  Held— That  while  humanity  and  religion  require 
that  the  dead  shall  be  buried  and  their  resting  places  properly  ornamented 
and  protected,  the  "places  of  burial"  will  be  exempted  from  taxation,  bot 
the  same  rule  will  not  be  extended  to  exempt  bonds,  bills  and  notes  held  hj 
a  cemetery  company,  and  same  is  subject  to  taxation. 

L.  J.  Moore  for  appellant. 

Morton  &  Darnall  and  J.  D.  &  G.  R.  Hunt  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Bnrnam. 

This  proceeding  was  instituted  under  section  4221  of  the  Kentucky  Stat- 
utes by  the  auditor's  agent  for  Fayette  county  against  the  Lexington  Cem* 
etery  Co.,  to  have  assessed  for  taxation,  as  omitted  property,  certain  notes, 
bonds  and  cash  belonging  to  the  company  from  1880  to  1899,  inclusive.  The 
judgment  of  the  county  court  was  to  the  effect  that  148,000  in  notes  and 
cash  belonging  to   the  company  was  liable  to  taxation  sinoe  the  adoption  of' 
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-our  preseDt  GoDstltatioD.  An  appeal  by  the  oooipaDy  to  the  Fayette  Cironlt 
Court  resalced  In  a  judgment  setting  aside  the  order  of  the  county  oourti 
and  the  Commonwealth  has  appealed  to  this  oourt. 

The  Lexington  Cemetery  Co.  was  incorporated  by  an  act  of  the  general 
assembly  in  February,  1848;  it  was  empowered  to  acquire  ground,  plat  it  into 
lots,  and  sell  them  exclusively  for  burial  purposes  and  apply  the  proceeds  to 
the  improvement  and  ornamentation  of  the  cemetery  and  the  incidental  ex<« 
penses  necessary  to  keeping  it  in  repair.  It  was  not  organized  for  proflti 
-and  no  dividends  have  ever  been  declared,  and  no  salaries  are  paid  to  any  of 
Its  ofSoers.  But  under  their  management  it  has  become  a  beautiful  city  of 
the  dead,  "vast,  ornate  and  in  scrupulous  condition."  The  bodies  of  more 
than  fourteen  thousand  persons  sleep  under  its  sod ;  among  them  are  the 
bones  of  some  who  in  life  shed  Immortal  gloiT  upon  the  Nation.  Neither 
talent,  taste  nor  money  have  been  spared  to  make  it  worthy  of  the  universal 
aentiment  of  reverence  for  the  burial  places  of  the  dead  which  springs  from 
the  Christian  belief  In  the  final  resurrection  of  the  body.  More  than  |6,000 
4s  spent  annually  in  ornamentation  and  care  of  the  grounds.  Tet  so  able 
and  Judicious  has  been  the  management  that  the  company  has  on  hand  a 
-large  sum  of  money,  the  proceeds  In  the  main  of  lots  sold,  the  prices  of 
which  range  from  16  for  a  place  for  a  single  burial  to  much  higher  prices, 
according  to  the  extent  and  location  of  the  lot;  and  it  is  this  fund  which 
the  Commonwealth  seeks  in  this  proceeding  to  subject  to  taxation. 

None  of  the  previous  Constitutions  recited  specifically  the  property  which 
should  be  exempt  from  taxation,  and  the  general  assembly  enjoyed  and  ex- 
ercised a  very  wide  discretion  in  matters  of  this  kind,  especially  when  the 
property  of  any  form  of  charitable  institution  was  involved.  The  act  of 
1878,  which  is  found  in  the  Revised  Statutes,  exempted  from  taxation  "real 
estate  and  investments  devoted  to  public  graveyards. "  This  was  followed 
by  the  acts  of  1886,  found  on  page  93,  article  1,  subsection  6  of  section  8  of 
the  General  Statutes,  which  exempted  from  taxation  "all  property  owned 
by  public  cemeteries,  except  those  owned  by  joint  stock  companies,  which 
declared  dividends."  We  think  it  is  perfectly  clear  that  under  the  laws  that 
'existed  prior  to  1893  that  the  funds  of  cemetery  oompanies  were  exempt  from 
taxation,  but  appellee's  claim  to  exemption  for  1893  and  all  subsequent  years 
mast  be  determined  from  the  provisions  of  section  170  of  the  Constitution 
«nd  section  4036  of  the  Kentucky  Statutes,  which  was  enacted  in  conformity 
therewith  by  the  general  assembly,  and  which  reads  as  follows:  "There  shall 
be  exempt  from  taxation  public  property  used  for  public  purposes;  places 
aotaally  used  for  religious  worship,  with  grounds  attached  thereto,  and 
used  and  appurtenant  to  the  house  of  worship,  not  exceeding  one-half  acre 
in  oitles  or  towns  and  two  acres  in  the  country;  places  of  burial,  not  held 
for  private  or  corporate  profit;  institutions  of  purely  public  charity." 

Both  the  Constitution  and  statute  distinguish  between  the  "places  of 
burial"  and  "institutions  of  purely  public  cYiarity,"  and  whilst  we  are  not 
disposed  to  question  the  soandness  of  the  contention  that  appellee  is  to  some 
-extent  at  least  a  quasi  charitable  institution,  the  authorities  in  support  of 
this  contention  are  somewhat  meagre.  Perry  on  Trusts,  section  706,  says: 
^'It  is  now  settled  that  a  trusc  to  maintain  burying  grounds  of  the  donors 
4ure  so  far  charitable  that  they  will  be  carried  into  effect." 
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Aod  Id  support  of  the  text  oites  the  case  of  Dezter  v.  Guardner,  7  Allen^ 
848,'  and  Swaoey  v.  Amerioan  Blhle  Society,  67  Me.,  6SS.  In  Deztor  v. 
Quardner  the  bequest  provided  that  the  Inoonie  should  be  appropriated  for 
the  benefit  of  the  "Friends'  Meeting,"  and  it  was  held  to  be  valid  beoause 
the  pnroha«e  and  repair  of  burying  grounds  was  regarded  by  Friends  as  one 
of  their  religious  duties  to  which,  under  their  usages  and  discipline,  they 
applied  their  funds.  It  was  a  good  bequest  to  a  religious  society  for  reli- 
gious purposes.  In  Swacey  v.  American  Bible  Society  the  court  said  bequests 
for  the  repair  of  tombs  have  been  recognized  as  charitable.  And  in  the 
great  case  of  Jones  v.  Habershem,  107  U.  S.  S.  C.  Bep.  — ,  a  bequest  to  keep 
a  burial  place  in  good  order  was  held  to  be  valid,  because  the  Georgia  Coda 
enumerates,  among  charitable  usages,  the  improvement  and  repair  of  burial 
grounds  and  tombstones.  But  we  are  unable  to  see  how  the  doctrine  applied 
in  these  cases  can  be  so  extended  as  to  exonerate  the  funds  sought  to  be  sub- 
jected to  taxation  in  this  case  as  devoted  to  a  purely  public  charity.  Tfae^ 
ground  on  which  this  contention  is  argued  by  counsel  is  that  humanity  and 
religion  require  that  the  dead  shall  be  buried,  and  that  if  this  oflSoe  be  nok 
performed  by  friends,  relatives  or  associations,  formed  to  aid  in  the  purpose, 
the  burden  must  fall  on  the  publio  in  its  organized  capacity;  and  that  \n 
consequence  whoever  performs  or  aids  in  the  performance  of  this  publio 
duty  relieves  to  that  extent  the  goyernment  of  a  public  burden,  and  when 
done  without  expectation  of  reward  by  the  association,  entitles  it  to  be  olas- 
sifled  as  an  institution  of  ''purely  public  charity."  A  similar  contentloD 
based  upon  a  more  plausible  line  of  reasoning,  was  made  in  the  City  of  New- 
port V.  Masonic  Temple  Association,  21  Ky.  Law  Rep.,  t785,  and  in  response 
thereto  this  court  said  :  ''There  are  many  commendable  organizations  own- 
ing a  large  amount  of  property  and  doing  often  much  work  of  benevolence, 
such  as  the  Knights  of  Pythias,  The  Elks,  the  Odd  Fellows,  the  Red  Men, 
Sons  of  Temperance,  and  the  like;  but  6o  long  as  they  confine  their 
beneficence  to  their  own  members  or  their  widows  or  orphans,  or  are  not 
designed  for  charitable  purposes  purely  public,  they  can  not  be  regarded  as 
institntions  of  purely  public  charity  within  the  meaning  of  our  Constitu- 
tion. To  so  hold  would  be  to  give  substantially  no  effect  to  the  words 
'purely  public'  in  that  instrument,  and  leave  few,  if  any,  private  charities 
which  would  not  be  exempt  from  taxation.  The  section  is  framed  so  min- 
utely that  it  is  impossible  to  escape  the  conclusion  that  it  was  designed  to 
narrow  exemption  from  taxation,  and  to  limit  them  to  the  objects  expressly 
named.  It  must  be  fairly  construed  with  a  view  to  promote  its  purposes, 
and  the  exemptions  allowed  by  it  can  not  be  extended  by  implication." 

And  in  the  case  of  the  Widows  and  Orphans'  Home  of  the  Odd  Fellows  of 
Kentucky  v.  Bosworth,  Sheriff,  ?8  Ky.  Law  Rep.,  1605,  where  a  similar  oon- 
tention  was  made,  the  court  said:  "The  fraroers  of  the  Gonstltmion  knew 
very  well  that  there  were  many  institutions  of  private  charity,  which  were 
doing  much  good,  and  were  mtfintained  by  voluntary  contributions,  without 
gain  or  profit.  If  they  had  designed  to  exempt  these  institutions  they  bad 
only  to  retain  the  phraseology  of  the  law  then  long  in  force,  which  exempted 
public  schools,  churches,  and  all  property  of  seminaries,  etc.  *  *  •  They 
evidently  intended  to  change  the  rule  which  exempted  all  property  whiab 
was  devoted  to  charitable  purposes  and  from  which  no  profit  or  gain  waft, 
made,  and  to  exempt  only  institutions  of  purely  public  charity." 
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.  It  Is  true  that  all  persons  who  are  wIHIds  and  able  to  pay  the  prices 
charged  may  have  lots  Id  appellee's  burying  grounds  and  become  one  uf  its 
stockholders,  hot  certainly  this  does  not  bring  them  within  the  scope  of  in- 
stitutions of  purely  public  charity.  Whilst  we  fully  appreciate  and  approve 
the  well  nigh  universal  sentiment  that  the  graves  of  the  dead  should  be  de- 
cently and  tenderly  oared  for,  there  can  be  no  escape  from  the  conclusion 
that  appellee  is  not  an  institution  of  purely  public  charity  as  contemplated 
by  the  Constitution  and  statute.  And  whilst  their  place  of  burial  is  ex- 
pressly exempted,  we  are  of  the  opinion  that  the  money  and  notes  held  and 
owned  by  them  are  liable  to  taxation. 

For  reason  indicated  the  jiidgment  is  reversed  and  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 

The  whole  court  sitting. 

Judges  Paynter  and  O'Bear  dissenting. 
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(Filed  November  18,  1903.) 

Tltle^Evidence— Title  bond— Commisioner's  deed— Appellee  held  a  title 
bond  for  a  tract  of  land  which  had  been  patented  to  another,  and  she  subse- 
quently obtained  a  commissioner's  deed,  which  was  made  to  her  pursuant  to 
the  terms  of  the  bond.  Her  husband  sold  to  appellant  a  part  of  the  land, 
which  she  refused  to  execute  a  deed  for,  but  appellant  entered  on  the  land 
and  cut  timber.  Appellee  brought  this  action  to  recover  damages  for  cutting 
the  timber.  Appellant  denied  her  title  to  the  land  and  recovered  a  verdict 
and  judgment  for  |9,  from  which  this  appeal  is  prosecuted.  It  is  urged  that 
the  court  erred  in  allowing  appellee  to  read  In  evidence  the  title  bond  and 
commissioner's  deed  without  the  judgment  under  which  it  was  made.  Held 
—That  as  the  title  bond  was  more  than  twenty  years  old,  came  from  the 
proper  custody  and  had  been  carried  into  grant  and  appellant  had  entered, 
looking  for  title  to  appellee,  who  held  under  it,  it  was  properly  admitted  in 
evidence  without  due  proof  of  its  execution.  The  commissioner's  deed, 
when  examined  and  approved  by  the  court  so  endorsed,  may  be  legally 
recorded  and  a  certified  copy  of  this  record  shall  be  prima  facie  evidence  in 
the  courts  of  the  State,  under  section  510.  Kentucky  Statutes.  The  com- 
missioner's deed  was  executed  and  recorded  in  accordance  with  sections 
896,  898  and  400.  Civil  Code  of  Practice,  and  a  copy  thereof  was  properly  ad- 
mitted as  prima  facia  evidence. 

Tinsley  &  Faulkner  for  appellant. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  uf  the  court  by  Judge  Hobson. 

On  December  6,  1871,  John  Hutohens  obtained  from  the  Commonwealth  a 
patent  for  one  hundred  acres  of  land  In  Clay  county,  and  on  February  1, 
1877,  he  sold  the  land,  by  title  bond,  to  Benjamin  Saylor,  who  assigned  the 
bond  to  W.  J.'  Taylor,  and  by  him  It  was  assisned  to  appellee,  Judy  Belcher. 
After  this  Stokley  Belcher,  her  husband,  sold  about  fifty  acres  of  the  land 
to  appellant.  Carlo  Helton,  for  1*30,  which  was  paid  in  a  cow,  but  his  wife 
declined  to  stand  to  the  trade,  and  refused  to  make  Helton  a  deed,  and  he 
then  tendered  back  to  Helton  the  amount  paid,  but  Helton  refused  to  receive 
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It.  After  tbl8  Helton  cut  sonie  timber  off  the  land  and  Jady  Belober  iDStltated 
this  suit  against  blm  to  recover  In  damages  for  tbe  cutting  of  the  timber. 
He  denied  ber  title,  and  on  flnal  bearing  tbere  was  a  verdict  and  judgment 
in  ber  favor  for  $9,  from  wblcb  be  appeals. 

Tbe  ground  of  reversal  relied  on  is  tbat  tbe  court  allowed  ber  to  read  in 
evidence  tbe  title  bond  above  referred  to,  witbout  proof  of  its  execution; 
also  a  commissioner's  deed,  made  to  ber  pursuant  to  tbe  liond  wltbont  tbe 
judgment  under  wblcb  it  was  made. 

As  tbe  title  bond  was  more  tban  twenty  years  old,  came  from  the  proper 
custody  and  bad  been  carried  into  grant,  and  appellant  bad  entered  looking 
for  title  to  appellee,  who  held  under  it,  it  was  properly  received  in  evidence 
witbout  proof  of  its  execution.  Tbe  common  law  rule  was  tbat  a  oommis- 
sioner's  deed  should  not  be  admitted  in  evidence  unless  supported  by  tbe 
judgment  authorizing  it;  yet  it  was  not  necessary  to  produce  the  previous 
proceedings,  but  only  the  decree  itself,  and  tbe  conveyance  made  in  conform- 
ity to  it.  (Grebbin  v.  Davis.  9  Ky.,  16.)  But  by  our  Code  of  Practice  it  is 
provided  tbat  a  commissioner's  deed  shall  "refer  to  tbe  judgment,  orders 
and  proceedings  authorizing  the  conveyance,  so  tbat  the  same  may  be  readily 
found,"  and  that  it  "shall  pass  to  the  grantee  tbe  title  of  all  the  parties  to 
tbe  action  or  proceeding."  It  must  be  examined  and  approved  by  the  court, 
and  its  approval  "shall  be  endorsed  on  the  conveyance  and  record  with  it." 
(Civil  Code,  sections  395-898.)  It  must  be  recorded  where  by  law  it  would 
have  been  recorded  if  made  by  tbe  parties  in  person.  (Civil  Code,  section 
400.)  By  section  510,  Kentucky  Statutes,  it  is  further  provided :  "Certified 
copies  of  all  instruments  legally  recorded  shall  be  prima  facie  evidence  in 
all  courts  and  tribunals  of  this  State." 

It  will  thus  be  seen  tbat  these  statutes  taken  together  in  substance  pro- 
vide tbat  tbe  deed,  when  examined  and  approved  by  the  court,  and  so  en- 
dorsed, may  be  legally  recorded,  and  that  a  nertifled  copy  of  this  record  shall 
be  prima  fade  evidence  in  the  courts  of  the  State.  When  a  deed  is  made  by 
an  agent  his  power  of  attorney  must  be  introduced,  else  bis  authority  to 
make  the  deed  Is  not  shown.  And  so,  independently  of  the  statute,  when  a 
commissioner's  deed  is  introduced  tbe  judgment  authorizing  him  to  make 
it  must  be  shown,  for  be  is  a  mere  ministerial  officer,  and  tbere  is  no  pre- 
sumption in  favor  of  bis  authority.  But  when  nnder  the  statute  tbe  ap- 
proval of  tbe  court  is  endorsed  on  tbe  deed  this  evidences  tbe  authority  of 
tbe  commissioner  to  make  it.  There  is  a  presumption  in  favor  of  the  regu- 
larity of  judicial  proceedings,  and  the  deed  so  endorsed  is,  therefore,  prima 
facie  regular.  The  production  of  the  judgment  would  show  nothing  more 
than  the  endorsement  of  tbe  court's  approval  on  tbe  deed  shows.  This  en- 
dorsement entitles  tbe  deed  to  be  recorded,  and  a  copy  of  this  record  is  prima 
facie  evidence  under  the  statute.  We  are,  therefore,  of  opinion  tbat  tbe 
oourt  did  not  err  in  allowing  tbe  title  bond  or  tbe  copy  of  the  recorded  deed 
to  be  read  in  evidence. 

Judgment  affirmed. 
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GAUNOE  V.  BARLOW.  BY.  &o. 

(Filed  November  18,  1908— Not  to  be  reported.) 

Decedent's  estate^Claim  for  Bervloes— Id  this  action  to  settle  tbe  estate  of 
•decedent,  appellant,  a  niece  of  decedent,  presented  a  claim  for  domestic  ser- 
vices rendered,  wblcb  tbe  cbanoellor,  on  the  proof,  disallowed.  Held— That 
as  appellant  and  ber  child  were  received  Into  decedent's  family  and  oared 
for,  and  received  lieneflts  from  decedent  as  a  member  of  ber  family,  tbe  de- 
-cisloD  of  tbe  chancellor  denying  the  claim  will  not  be  disturbed. 

Kennedy  &  Dickson  for  appellant. 

John  I.  Williamson  for  appellees. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam.  * 

Mary  F.  Gaunoe,  a  married  woman,  died  in  March,  1901,  tbe  owner  of  ten 
acres  of  land  worth  about  $300,  and  personal  property  of  tbe  value  of  about 
$400,  which  she  disposed  of  by  last  will  and  testament.  This  suit  was 
brought  by  ber  executor  to  settle  ber  estate,  and  tbe  case  referred  to  the 
master  commissioner.  The  appellant,  Melvina  Gaunoe,  filed  a  claim,  verified 
by  ber  own  affidavit  and  that  of  Anna  Rule,  before  the  commissioner  against 
tbe  estate  of  decedent  for  $3U7.25,  for  services  alleged  to  have  been  performed 
as  a  domestic  servant  at  the  instance  of  decedent  from  the  16th  of  April, 
1889,  to  tbe  12th  of  February,  1900,  at  the  rate  of  50  cents  per  week,  subject 
to  a  credit  for  $89,  leaving  a  balance  of  $268.25.  The  master  commissioner 
allowed  tbe  claim,  to  which  exceptions  were  filed  on  the  ground  that  the 
claim  bad  been  .  paid  by  tbe  decedent  in  her  lifetime;  also  on  the  ground 
that  a  large  portion  of  it  was  barred  by  the  lapse  of  time  and  tbe  statutes  of 
limitation. 

Tbe  case  was  remanded  to  the  commissioner,  and  proof  taken  upon  the  ex- 
oeption,  and  upon  final  hearing  was  rejected  by  the  trial  court,  and  the 
claimant  appeals.  The  evidence  discloses  that  appellant  was  a  niene  of 
Mary  F.  Gaunce,  and  that  she  went  to  the  home  of  her  aunt  in  April,  1889, 
when  she  was  only  sixteen  years  of  age,  taking  with  her  an  infant  son,  then 
only  a  few  months  old ;  and  that  she  and  her  child  continued  members  of 
•ber  aunt's  family  until  her  marriage  in  February,  1(^00.  While  she  lived 
with  ber  aunt  she  assisted  in  the  performance  of  all  the  household  labor. 

Before  going  to  tbe  home  of  her  aunt  she  had  b^en  unfortunate,  and  was 
In  a  very  destitute  condition.  Mrs.  Anna  Rule,  a  sister  of  Mary  F.  Gaunce, 
teFtifles  that  her  sister  told  ber  at  the  time  appellant  went  to  her  house  that 
flhe  was  to  pay  her  50  cents  a  week  for  her  services  us  long  as  she  stayed 
with  her,  and  this  testimony  is  corroborated  by  that  of  Mrs.  Mattie  Rule, 
T.  J.  Gaunce,  and  to  some  extent  by  Aaron  Snapp.  He  says  that  Mrs.  Mary 
F.  Gaunce  told  him  at  the  time  of  appellant's  marriage  that  she  was  in- 
debted to  ber,  and  intended  to  pay  her.  On  tbe  other  band,  Andrew  Wal- 
ton, tbe  brother  of  appellant,  and  his  wife  both  testify  that  they  were  close 
neighbors  of  Mary  F.  Gaunce  during  her  life,  and  visited  her  house  almost 
dally,  and  that  they  never  beard  of  any  such  contract  or  demands  on  the 
part  of  appellant.  And  S.  T.  Barlow  testifies  in  substance  that  he  was  a 
nephew  of  decedent,  and  a  cousin  of  appellant,  living  in  the  house  with 
them  for  many  years;  that  be  never  heard  of  any  such  claim,  and  that  about 
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was  UDpald.  The  allegations  of  the  petltioD  were  denied,  and  on  bearing 
the  court  dismissed  the  petition. 

Charles  S.  Gatewood  died  in  1845.  Mary  Gatewood  died  later.  The  parties 
all  lived  in  Montgomery  county.  On  April  19,  1868,  W.  H.  Gatewood  made 
to  his  brother,  A.  B.  Gatewood,  a  general  deed  of  assignment  for  the  benefit 
of  his  creditors.  By  this  assignment  he  conveyed  to  him  all  property  of 
«very  kind  and  description  which  he  had,  and  if  he  then  had  any  interest  in 
the  estate  of  his  father  or  deceased  sister  this  passed  to  the  assignee  for  the 
benefit  of  his  creditors.  It  Appears  that  the  assignee  paid  to  the  creditors  69 
oents  on  the  dollar  on  their  debts.  The  record  of  his  settlement  is  not  pro- 
duced, but  if  the  fund  sued  for,  or  any  part  of  it,  was  not  accounted  for  in 
that  settlement,  it  is  still  held  by  A.  B.  Gatewood,  or  his  estate,  in  trust  for 
the  creditors,  and  he  is  in  no  way  responsible  to  W.  B.  Gatewood  therefor: 
for  whatever  interest  he  bad  of  any  kind  passed  by  his  deed  of  assignment, 
and,  although  the  administrator  had  not  then  collected  the  money,  the  in- 
terest of  the  distributee  being  absolute,  was  one  which  would  pass  to  the 
assignee  for  the  benefit  of  his  creditors. 

It  also  appears  that  about  the  year  1868  W.  H.  Gatewood  went  into  bank- 
ruptcy, and  has  since  been  insolvent.  A.  B.  Gatewood  seems  to  have  been 
«11  the  time  good.  His  estate  was  solvent  when  he  died,  and  he  seems  to 
have  handled  money  in  considerable  sums  during  his  life.  No  reason  is 
•given,  or  no  suflQcient  reason,  for  the  long  delay  in  presenting  this  claim. 
The  records  of  the  Montgomery  Circuit  Court  showed  all  the  facts  which 
-are  now  relied  on.  W.  H.  Gatewood  lived  in  Montgomery  county,  and  ap- 
pears to  be  a  man  of  .ordinary  intelligence.  He  knew  the  condition  of  bis 
father's  estate,  also  of  his  deceased  sister's;  he  knew  he  had  an  interest  in 
them,  and  it  is  incredible  that  he  would  have  taken  no  action,  although  in- 
solvent, for  something  over  thirty  years,  and  nearly  ten  years  after  bis 
brother's  death,  if  there  was  any  merit  in  the  claim.  The  demand  is  stale, 
-and  not  such  as  a  court  of  equity  will  enforce.  (Helm's  Ez'or  v.  Rogers,  81 
Ky.,  568.) 

Judgment  affirmed. 


SHORT,  SHERIFF  v.  BARTLETT,  &c. 

(Filed  November  14,  1902.) 

Taxation— Constitutional  law— Levy  of  poll  tax— This  appeal  involves  the 
-question  as  to  whether  citizens  of  a  town  of  the  sixth  class,  which  has  made 
a  levy  of  SI. 50  poll  tax,  are  liable  to  pay  a  similar  poll  tax  levied  by  the  fiscal 
court  of  the  county.  Held— That  under  section  180  of  the  Constitucion  the 
<5itlzen8  of  a  city  or  town  are  liable  for  both  city  and  county  poll  tax. 

La  Vega  Clements  for  appellant. 
J.  R,  Hays  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Burnam. 

In  this  action  we  are  asked  to  determine  whether  the  fiscal  court  of  Daviess 
county  can  Isvy  and  collect  a  "poll  tax"  for  the  benefit  of  the  county  from 
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the  iDbabitasts  of  Wbiteaville,  a  town  of  the  siztb  olass,  located  in  its  bor^ 
dera,  wbose  muniolpal  autboritiea  bave  also  levied  a  "poll  tax"  of  SI. 60  upoi> 
the  citizens  tbereof,  tbus  requiring  tbem  to  pay  a  double  "poll  tax,"  one  to 
tbe  town  and  tbe  otber  to  tbe  county.  Tbe  appellees,  citizens  of  Wbites^ 
Tllle,  applied  to  tbe  county  court,  under  section  4250  of  tbe  Kentucky  Stat- 
utes, for  exoneration  from  tbe  payment  of  the  "poll  tax'*  so  levied  by  tbe 
county.  Upon  bearing  of  the  motion  the  county  court  refused  to  grant  the  . 
relief  sought.  Thereupon  appellees  appealed  to  the  circuit  court,  by  whom 
it  was  adjudged  that  tbe  male  inbabftants  of  Whitesville  could  not  be  com- 
pelled to  pay  a  poll  tax,  both  to  the  county  and  tbe  town,  and  exonerated 
tbem  from  tbe  payment  of  tbe  eounty  "poll  tax."  Section  180  of  tbe  Consti- 
tution provides:  "Tbe  general  assembly  may  authorize  tbe  counties,  cities,, 
or  towns  to  levy  a  poll  tax  not  exceeding  $1.50  per  head." 

And  pursuant  to  this  constitutional  provision,  tbe  general  assembly  baa; 
expressly  authorized  "counties  and  cities  of  the  first,  second,  third,  fourth, 
fifth  and  towns  of  tbe  sixth  class  to  impose  and  collect  from  every  male  in- 
habitant over  the  age  of  twenty-one  years  an  annual  poll  tax  not  exceeding 
•1.50." 

The  contention  of  appellees  Is  based  upon  tbe  use  of  the  disjunctive  "or" 
instead  if  the  conjunctive  "and"  between  the  words  cities  and  towns  in  the. 
constitutional  provision.  Previous  to  the  adoption  of  tbe  present  Constitu-. 
tlon  there  was  no  restriction  upon  tbe  power  of  tbe  legislature  to  levy  taxes^. 
and  by  its  authority  counties,  cities,  towns  and  otber  municipalities  levied 
what  appeared  to  be  excessive  "poll  taxes."  Tbe  only  purpose  or  effect  of 
tbe  section  of  the  Constitution  is  to  limit  the  amount  of  such  tax  which 
might  be  levied  by  counties,  cities  or  towns  to  not  exceeding  11.60.  If  It  wera 
otherwise,  it  would  be  a  race  between  tbe  county  and  each  Incorporated 
town  tbereof  as  to  which  corporation  would  make  the  first  levy,  tbus  barring 
tbe  otber  from  collecting  a  double  poll  tax.  Tbe  citizens  of  Whitesville  ara 
as  much  Interested  in  maintaining  the  county  government  of  Daviess  county 
as  citizens  of  the  county  residing  outside  of  Whitesville.  They  enjoy  advan- 
tages which  are  not  shared  by  their  fellow  citizens  residing  outside  of  the 
city  or  town,  acd  they  necessarily  have  to  pay  therefor;  but  this  does  not 
exonerate  them  from  their  share  of  the  burden  of  maintaining  tbe  county 
government,  which  has  advantages  they  equally  enjoy. 

Appellees  also  seek  to  escape  liability  for  tbe  payment  of  tbe  poll  tax  levied 
by  tbe  county  under  section  1861  of  tbe  Kentucky  Statutes,  on  the  ground 
that  they  are  aeparated  by  their  act  of  incorporation  from  the  remainder  of 
the  county  for  governmental  purposes.  A  similar  contention  was  made  in 
the  case  of  Joyce  v.  Jefferson  Fiscal  Court,  28  Ky.  Law  Rep.,  199,  and  in 
Richardson,  &o.  v.  Boske,  Sheriff,  28  Ky.  Law  Rep.,  1209.  In  which  oasea 
it  was  held  that  cities  and  towns  were  bound  to  pay  their  proportional  part 
of  tbe  expenses  of  both  tbe  county  and  city.  The  section,  howeVer,  has  na 
application  to  cities  who  are  only  separated  from  the  county  for  govern- 
mental purposes  by  their  acts  of  incorporation.  Und.er  the  Constitution  and 
enactments  of  tbe  legislature  n  county,  through  its  fiscal  court,  can  levy  an 
ad  valorem  tax  within  the  constitutional  limitations  on  all  property  In  the 
county  for  county  purposes,  whether  situated  in  the  county  outside  of  dtiea 
and  towns,  or  in  them,  and  In  the  same  way  may  levy  a  poll  tax  for  the  sama 
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purpose  upon  citizens  both   Inside  and  outside  of  cities  or  towns  located 
therein. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  herewith. 


LOUISVILLE  TOBACCO  WAREHOUSE  CO.  v.  STEWART. 
(Filed  November  14,  1902— Not  to  be  reported.) 

1.  Bills  and  notes— Purchase  of  tobaoce  for  warehouse— Appellant  Insti- 
tuted  this  action  to  recover  of  appellee  the  sums  of  12,000.  $991  and  $791.60, 
alleged  to  have  been  lent  him  at  his  request.  He  had  executed  a  note  for 
the  last-named  amount.  Appellee  denied  the  lending  of  the  money  and 
stated  that  he  was  employed  to  purchase  a  few  crops  of  fine  tobacco  for  ap- 
pellant, and  that  the  sums  of  money  sued  for  were  furnished  to  pay  for  these 
crops  of  tobacco,  and  the  tobacoc,  after  being  paid  for,  was  shipped  to  ap- 
pellant's house  in  the  names  of  the  farmers,  and  that  the  note  was  executed 
for  the  last  amount  because  one  of  appellants  refused  to  let  him  have  the 
money  until  he  signed  the  note,  and  that  at  the  time  of  these  transaot1oD8» 
and  for  some  time  thereafter,  appellee  was  in  the  employ  of  appellant  re- 
ceiving a  salary.  The  court  instructed  the  jury  that  if  they  believed  the 
transaction  to  be  as  stated  by  defendant  they  should  find  for  him,  which 
they  did.  Held— That  the  court  properly  instructed  the  jury,  and  their  ver- 
dict will  not  be  disturbed  as  it  is  amply  sustained  by  the  evidence. 

2.  Corporations— Transactions  ultra  vires— Pleading— Estoppel— AltboDgh 
the  purchase  of  tobacco  may  have  been  beyond  the  corporate  powers  of  ap- 
pellant, this  objection  can  not  he  considered  as  it  is  not  raised  by  the  plead- 
ings. Such  defense  might  be  available  if  it  was  being  sued  for  failure  to 
carry  out  a  contract  or  for  damages,  but  having  voluntarily  completed  saoh 
contract  it  can  not  recover  of  appellee  any  loss  it  has  sustained. 

D.   L.  Pendleton  for  appellant. 

J.  M.  Benton  and  Beckner  &  Jouett  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  the  Louisville  Tobacco  Warehouse  Co.,  filed  this  suit  against 
appellee,  Charles  B.  Stewart,  alleging  in  its  petition  that  on  January  6, 
1898,  it  lent  him,  at  his  request,  the  sum  of  $2,(00;  also  on  January  12,  1898, 
th^  further  sum  of  $991;  and  that  on  January  20,  1898,  he  executed  to  it  a 
note  for  $791.60.  Judgment  was  prayed  for  these  sums,  with  Interest,  subject 
to  certain  credits  set  out  in  the.  petition.  The  defendant,  by  his  answer, 
denied  the  borrowing  of  the  money,  and  alleged  in  substance  that  in  Decem- 
ber, 1897,  he  was  employed  by  the  plaintiff  to  purchase  for  it  certain  crops  of 
tobacco  in  Clark  county,  Kentucky,  the  plaintiff  to  furnish  the  money  to 
pay  for  the  tobacco;  that  under  this  employment  he  purchased  for  plaintiff 
three  crops  of  tobacco  and  the  $2,000  and  $991  were  furnished  him  to  pay  for 
the  first  two  crops  purchased ;  that  the  third  crop  cost  $791.60,  and  this 
amount  was  furnished  to  him  by  the  plaintiff  to  pay  for  it;  that  he  bad  no 
interest  in  any  part  of  the  tobacco,  and  it  was  all  shipped  to  the  plaintiff 
and  received  by  it  in  satisfaction  and  discharge  of  the  ncte.  The  reply  of 
the  plaintiff  simply  traversed  the  allegations  of  the  answer.    The  testimony 
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showed  that  Stewart  was  workiog  for  the  warehouse  company  at  a  salary  of 
$50  a  moDth,  and  ooDtinued  Id  its  employ  UDtil  the  Dezt  summer.  It  paid 
h!m  bis  wages  until  July  1,  1898,  when  he  says  he  left  its  service,  and  up  to 
March,  1899,  no  claim  was  asserted  against  him  for  the  money  sued  for.  The 
testimony  on  his  behalf  tended  to  show  that  John  G.  Harris,  one  of  the 
directors  of  the  company,  wrote  Stewart  on  December  4,  1897,  to  meet  him 
in  Winchester  on  the  following  Tuesday,  and  Harris  then  told  him  he  wanted 
him  to  buy  three  or  four  fine  crops  of  tobacco  and  ship  them  to  appellant. 

Stewart  said  that  he  did  not  want  to  buy  any  tobacco;  it  was  a  dange;rouB 
business.  Harris  said  that  was  true ;  but  the  company  wanted  to  see  some 
fine  crops  in  that  section,  and  for  him  to  go  ahead  and  buy  the  tobacco  for 
appellant  and  the  company  would  furnish  the  money:  that  he  wanted  to 
pick  out  some  of  the  best  crops,  as  he  had  assurances  he  could  make  some 
fine  salef  that  would  turn  the  tide  in  the  market  and  induce  the  farmers  to 
ship  their  tobacco  to  appellant.  Harris  went  with  Stewart  on  that  day  and 
«zamlned  a  number  of  crops  and  indicated  to  Stewart  which  crops  he  wanted 
to  buy.  Sitewart  after  this  bought  the  tobacco,  and  when  the  ^,000  was 
«ent  to  him,  before  he  knew  how  much  th»  first  two  crops  would  come  to,  a 
note  was  sent  with  it  for  him  to  sign.  He  declined  to  sign  the  note.  After- 
wards 1991  was  sent  to  him  to  finish  paying  for  these  crops,  and  then  a  note 
for  12,991  was  enclosed.  This  also  he  declined  to  sign.  When  the  third  crop 
was  bought  Stewart  was  In  Louisville,  and  called  at  appellant's  office  to  get 
the  money.  Harris  was  out,  and  the  young  lady  who  had  the  check  re- 
quired him  to  sign  the  note  before  she  would  give  it  to  him.  He  signed  the 
note,  took  the  money  and  paid  for  the  tobacco.  He  Fays  that  he  signed  the 
note  simply  to  show  that  he  bad  received  the  money,  supposing  that  they 
wanted  something  to  show  his  receipt  of  the  money.  The  note  is  payable 
one  day  after  date.  The  three  crops  of  tobacco  were  sold  by  appellant,  but 
failed  to  bring  as  much  as  had  been  paid  for  them  by  something  like  1800. 
The  testimony  for  appellant  tended  to  show  that  Stewart  bought  the  tobacco 
CD  his  own  account,  and  that  it  simply  adv.inced  him  the  money  for  this 
purpose. 

The  court  instructed  the  jury  that  if  they  believed  from  the  evidence  that 
Stewart  entered  into  an  agreement  with  appellant  to  purchase  for  it  crops 
of  tobacco  in  Clark  county,  and  under  this  agreement  did  purchase  for  and 
ship  to  it  tobacco  crops  in  Clark  county,  and  that  it  advanced  to  him  the 
sum  of  t'3,000.  also  $991  and  $791.50  to  pay  for  the  crops  so  purchased,  and 
the  money  was  so  used  by  Stewart,  they  should  find  for  the  defendant.  It 
Is  earnestly  maintained  that  this  instruction  was  improper,  and  that  the 
plaintiff's  demurrer  to  the  answer  should  have  been  sustained  on  the  ground 
that  the  parol  agreement  relied  on  contradicted  the  terms  of  the  note  and 
was,  therefore,  inadmissible  in  the  absence  of  an  allegation  of  fraud  or  mis- 
take. 

We  fall  to  see  the  force  of  the  contention.  As  Stewart  had  received  the 
money  from  appellant  it  was  proper  that  he  should  give  it  some  writing 
showing  this  fa.^t.  Having  received  the  money,  it  was  incumbent  on  him  to 
pay  out  the  money  to  appellant  or  for  its  use.  The  payment  of  the  money 
for  the  tobacco,  if  it  was  appellant's  tobacco,  was  a  payment  for  its  use  and 
benefit,  and  in  legal  effect  a  payment  to  it.     The  parol  proof  does  not  vary 
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the  tonus  of  the  wrltiDg;  It  only  shows  that  Stewart's  obllf<atioD.  which  ad- 
mlttedly  existed  at  the  time  the  Dote  was  given,  has  since  been  discharRed 
by  a  payment  of  the  money  for  the  use  of  appellant  in  a  mannei  agreed  to- 
by it.  If  Stewart  bad  not  paid  for  the  tobacco  with  the  money  be  woDld 
have  owed  appellant  the  amount  of  the  note,  and  until  he  did  pay  for  the 
tobacco  it  was  not  improper  that  he  should  execute  to  it  a  note  for  the 
amount;  but  this  note  he  could  discharge  by  payments  for  appellant's  use  as 
directed  by  it,  no  less  than  by  a  payment  directly  to  it.  If  A  borrows  of  B 
$1,000,  due  in  thirty  days,  and  gives  his  note  for  it  and  B  tells  him  at  the 
maturity  of  the  note  to  deposit  the  money  in  a  certain  bank  to  B's  credit; 
the  deposit  of  the  money  by  A,  as  agreed,  would  discbarge  the  note  and  it 
could  not  be  maintained  that  the  parol  agreement  as  to  the  manner  of  pay- 
ing the  note  was  in  conflict  with  the  terms  of  the  writing.  So  here  the 
agreement  that  the  amount  for  which  the  note  was  given  should  be  paid  to 
the  man  from  whom  the  appellant  had  bought  the  tobacco  in  no  way  varies 
the  wriliten  instrument,  for  the  payment  of  appellant's  debt  at  its  request 
was  in  legal  effect  a  payment  to  it. 

It  appears  from  the  record  that  appellant,  by  its  charter,  was  not  author- 
ized to  buy  tobacco,  and  it  is  Insisted  that  the  contract  being  ultra  vires,  was 
void,  but  this  is  not  set  up  in  the  pleadings.  Such  an  objection  must  be 
pleaded;  but  if  pleaded  it  would  not  be  available,  because  the  corporation  is 
here  suing  Stewart  foi  money  which  it  paid  to  him,  and  if  it  embarked  in  a 
business  it  bad  no  power  to  carry  on,  its  want  of  power  to  carry  on  the  busi- 
ness might  have  been  a  good  defense  for  it  if  sued  for  refusing  to  carry  out 
its  contract,  or  if  Stewart  was  suing  it  for  damages  sustained  by  him  In  the 
transaction;  but  it  is  no  reason,  when  the  transaction  has  been  voluntarily 
completed  by  it,  that  the  court  should  give  Judgment  in  its  favor  against 
Stewart  for  the  loss  which  it  has  thus  sustained. 

While  the  evidence  is  very  conflicting,  the  circumstances  strongly  sustain 
Sewart's  version  of  the  transaction.  He  had  no  reason  for  selecting  the 
highest  and  finest  crops  obtainable.  The  project  begun  with  Harris'  trip  to 
Winchester.  Harris  went  out  to  the  country  and  spent  a  whole  day  examin- 
ing these  crops.  A  round  sum  was  not  furnished  to  Stewart,  but  Just  the 
amount  necessary  to  pay  for  the  crops.  The  company  continued  to  pay  him 
his  salary  of  160  a  month,  although  it  held  the  note  and  made  no  claim  upon 
him  until  long  after  he  had  left  its  service.  The  tobacco  was  all  shipped  In 
the  names  of  the  farmers  from  whom  it  was  bought,  and  not  in  Stewart's 
name,  and  it  is  admitted  by  Harris  that  the  purpose  of  his  trip  was  to  secure 
the  shipment  of  some  fine  crops  of  tobacco  to  his  warehouse  on  account  of 
the  effect  that  these  sales  might  have  in  turning  the  tide  in  the  market  in 
that  direction.  On  the  whole  case  we  see  no  substantial  error  to  the  preju- 
dice of  the  appellant. 

Judgment  affirmed. 


HOCKER  V.  COMMONWEALTH. 

(Filed  November  14,  1902— Not  to  be  reported.) 

1.  Criminal  law— Murder— Verdict— Appellant  was  found  guilty  of  the 
murder  of  his  wife,  and  his  punishment  fixed  at  death,  from  which  he  prose- 
cutes this  appeal.    He  insists  that  the  verdict  is  insufficient  to  sustain   the 
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judgment.  The  verdict  Is  as  follows;  "We,  the  jury,  find  the  defeDdaDt 
guilty  of  murder  Id  the  first  degree,  and  fix  hltf  punishment  at  death.*' 
Held—That  the  verdict  is  sufficient.  The  words  "in  the  first  degree" 
should  be  taken  in  their  ordinary  aooeptation,  and  not  in  the  legal  sense 
which  they  may  bear  in  other  States  under  peculiar  statutes.  They  naturally 
mean  simply  that  defendant  was  guilty  of  the  first  or  highest  degree  of  mur- 
der.    These  words  may  be  disregarded  as  surplusage. 

2.  Instruotions— Appellant  complains  that  the  oourt  erred  in  defining  the 
word  "felonious**  in  the  following  instruction:  "The  word  felonious,  as 
used  in  these  instructions,  means  a  deliberate  or  a  well-formed  intent  on  the 
part  of  the  defendant  to  do  an  act  known  by  biiu  to  be  wrong."  Held— That 
this  definition  is  sufiicient  when  considered  in  connection  with  the  charge  in 
the  indictment,  and  could  not  have  been  prejudicial  to  defendant. 

C.  B.  Saufiey  and  A.M.  Warren  fox  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  James  Hocker.  was  found  guilty  of  the  murder  of  his  wife, 
Martha,  and  his  punishment  fixed  at  death.  The  homicide  took  place  on 
May  81,  1909,  about  midnight.  They  had  not  been  living  together  as  hus- 
band and  wife  for  some  time.  On  the  afternoon  of  May  81  Hooker  went  to 
the  house  where  his  wife  was  st-aying  and  had  an  interview  with  her,  at 
which,  so  far  as  appears,  they  were  friendly.  That  night  after  supper  she 
went  to  a  strawberry  festival,  and  later  in  the  evening  he  came  there.  He 
proposed  to  take  her  home;  she  assented,  and  they  went  ofi  together.  When 
they  reached  the  yard  of  the  bouse  where  she  stayed  they  were  heard  talking 
angrily.  About  twetoty  minutes  after  this  a  shot  was  heard,  and  then  a 
scream,  then  another  shot  and  scream,  then  a  third  shot.  Just  l)efore  the 
shots  were  heard  there  was  a  sound  of  steps  approaching  the  house.  Just 
after  the  shots  were  fired  the  defendant  was  seen  running  from  the  house,, 
and  her  body  was  fond  lying  near  the  front  door  of  the  house.  She  was  shot 
through  the  apex  of  both  lungs.  There  was  a  bruise  on  the  back  of  her  bead 
and  her  person  was  powder  burnt.  There  was  a  bullet  hole  through  each 
breast,  either  of  which  would  have  Iseen  fatal.  She  had  been  in  bad  health 
for  some  time  from  organic  heart  trouble. 

The  defendant's  version  of  the  transaction  is  as  follows :  He  and  his  wlf» 
were  married  in  1897  in  Middlesborough.  They  lived  happily  until  the  year 
1900,  when  she  deserted  him  for  a  negro  preacher.  He  got  her  to  come  back,, 
and  she  left  again.  After  some  months  she  returned  and  he  again  took  her 
back,  but  they  lived  unhappily  together  after  this;  had  frequent  quarrels; 
she  threatened  to  poison  him  or  to  cut  his  throat  with  a  razor,  and  on  one 
occasion,  in  January,  1891,  attempted  to  shoot  him  with  a  pistol.  To  avoid 
further  trouble  he  left  Middlesborough  and  went  to  Livingston;  she  foK 
lowed  him  there  after  a  few  weeks;  he  then  left  there  and  went  to  Stanford 
in  the  spring  of  1901.  She  came  on  to  Stanford,  and  there  they  lived  to- 
gether awhile,  and  finally,  several  months  before  the  homicide,  separated 
again,  and  did  not  live  together  any  more.  He  stated  that  as  they  went  to 
her  home  from   the  strawberry   festival  she  grew  angry,  and  just  as  they 
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reached  the  door  of  the  bouse,  said,  with  aD  ugly  epithet,  "I  am  goinff  to 
kill  you,"  aud  at  the  some  time  pulled  back  the  corner  of  her  cape  aod  shoved 
her  right  haud  under  It.  He  then  drew  bis  pistol  and  shot  three  times,  two 
of  the  shots  taking  effect  as  stated.  His  testimony  as  to  the  threats  his  wife 
made  against  him  at  Middlesborougb,  and  her  misconduct  there,  was  sus- 
tained by  several  other  witnesses.  It  was  also  shown  that  in  the  winter  or 
spring  of  190-3,  at  Stanford,  she  had  several  times  said  that  she  would  kill 
him  and  carried  a  white-handled  razor,  threatening  to  out  his  throat  with 
it,  but  none  of  these  threats  would  seem  to  have  been  made  near  the  time 
of  the  homicide.  On  the  contrary,  it  would  appear  that  they  were  all  made 
before  their  separation,  or  while  some  quarrel  between  them  was  in  progress. 

The  court  properly  Instructed  the  jury  as  to  the  law  of  self-defense,  and 
Iby  apt  instructions  left  them  to  determine  whether  the  killing  was  done  in 
self-defense  or  in  sudden  heat  and  passion,  or  willfully  and  with  malice 
aforethought.  The  verdict  of  the  jury  is  in  these  words:  "We,  the  jury, 
find  the  defendant  guilty  of  murder  in  the  first  degree,  and  fix  his  punish- 
inent  at  death." 

It  is  insisted  that  the  verdict  is  insufficient  to  sustain  the  judgment,  since 
by  our  statute  there  are  no  degrees  of  murder,  and  the  defendant  has  not 
been  found  guilty  of  willful  murder.  The  statute  reads:  '*If  any  person  be 
ffnilty  of  willful  murder  he  shall  be  punished  with  death  or  conflnemetit  In 
the  penitentiary  for  life,  in  the  discretion  of  the  jury." 

We  have  no  other  statute  relating  to  the  offense  of  murder,  and  it  is  urged 
that  the  verdict  finding  the  defendant  guilty  of  murder  in  the  first  degree  1^ 
not  responsive  to  the  indictment  or  equivalent  to  a  finding  of  willful  mur- 
der; that  the  jury  knew  nothing  of  the  constituent  elements  of  murder  In 
the  first  degree,  and  not  finding  in  the  evidence  sufficient  proof  to  oonvlut 
the  defendant  of  willful  murder  under  the  instxuctiobs  of  the  court,  they 
oonvicted  him  of  an  offense  not  recognized  by  the  law  of  Kentucky,  and 
affixed  to  it  a  penalty  prescribed  by  law  for  another  and  dissimilar  offense. 
In  1  Bishop  on  Criminal  Procedure,  section  106a,  it  is  said:  ''The  verdict 
being  the  finding  of  lay  people,  need  not  be  framed  under  strict  rules  of 
pleading  or  after  any  technical  fnrm.  Any  words  which  convey  the  idea  to 
the  common  understanding  will  be  adequate,  and  all  fair  intendments 
will  be  made  to  support  it." 

The  finding  of  the  jury  being  the  work  of  men  unlearned  in  the  law,  (lao 
not  reasonably  be  referred  to  the  laws  of  another  State,  of  which,  pre- 
sumably, they  knew  nothing;  but  should  be  presumed  to  be  responsive  to 
the  instructions  of  the  court  under  which  the  verdict  was  made.  The  court 
Instructed  the  jury  that  if  they  believed  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant.  James  Hooker,  in  Lincoln  county,  and  before 
the  finding  of  the  indictment,  willfully,  feloniously,  with  malice  afore- 
thought, and  not  in  his  necessary,  or  apparently  necessary,  self-defense,  shot 
and  killed  the  deceased  with  a  pistol,  then  they  should  find  him  guilty  of 
willful  murder  and  fix  his  punishment  at  death,  or  at  oonfinement  in  the 
penitentiary  for  the  period  of  his  life,  in  their  disoretion.*  The  Jury  found 
him  guilty  of  murder  and  fixed  his  punishment  at  death,  and.  as  a  reason 
for  this  action  on  their  part,  stated  in  their  verdict  that  they  found  him 
guilty  of  murder  in  the  first  degree.      The  words  "In  the  first  degree*' 


HOOEEBV.   COMMONWEALTH.  939 

«boiild  be  takes  In  their  ordinary  acoeptation,  and  not  in  the  legal  senie 
i^rhioh  they  may  bear  in  other  States  under  peculiar  statutes.  They  nat- 
urally mean  simply  that  the  defendant  was  guilty  of  the  first  or  highest  de- 
cree of  murder. 

Bat  if  we  disregard  these  words  entirely  as  surplusage,  we  have  a  verdict 
Unding  the  defendant  guilty  of  murder  and  fixing  his  punishment  at  death. 
The  statute  prescribes  the  punishment  for  murder  without  attempting  any 
definition  of  it.    We  are,  therefore,  to  look  to  the  common  law  for  the  defini- 
tion.   (Conner  v.  Commonwealth,  76  Ky.,  714.)    The  crime  of  murder  at  the 
common   law  was  correctly  defined   by  the  instruction  of  the  court  above 
quoted.     (Blackstone,  194-195.)    The  verdict  of  the  jury  finding  him  guilty. 
t>f  murder  under  this  instruction  was  necessarily  a  finding  that  he  shot  and 
killed  the  deceased  willfully,  feloniously,  with  malice  aforethought,  and  not 
In  bisnerefisary,  or  apparently  necessary,  self-defense.    There  are  no  degrjeea 
•of  nourder  under  our  law.     The  crime  is  single,  although  the  jury  have  a 
discretion  as  to  the  punishment.    Murder  is  a  willful  killing,  and  a  finding 
^'gallty  of  murder*'  is,  therefore,  equivalent  to  a   finding  "guilty  of  will- 
fully killing  the  deceased."    In  Hays  v.  Commonwealth,  12  Ky.  Law  Rep., 
<S11,  there  was  an  indictment  for  murder.    The  jury  found  this  verdict:  '^We, 
the  jury,  find  the  defendant  guilty,  and  fix  his  punishment  at  five  years  In 
the  penitentiary."    This,  when  read  in  connection  with  the  instructions  of 
the  court  to  the  jury,  was  held  a  substantial  compliance  with  the  statote. 
«Dd  the  conviction  was  sustained.    The  same  rule  was  followed  in  White- 
neck  V.  Commonwealth,  31  Ky.  Law  Bep.,  1685.    These  cases  follow  the  gen- 
eral current  of  authority,  which  is  thus  stated  in  8S  Ency.  of  Pleading  and 
Practice,  page  891 :  "The  form  of  a  verdict  is  in  general  held  sufficient  if  it 
-dxpresaes  the  intent  of  the  jury  so  that  the  court  can  understand  it.    (Tag- 
f^art  V.  Commonwealth,    104  Ky.,  801;   Mitchell  v.  Commonwealth.   21  Ky. 
Law  Hep.,  282.) 
UDder  these  authorities  the  verdict  before  us  must  be  held  sufficient. 
Complaint  is  made  that  the  court  erred  in  thus  defining  the  word  "feloni- 
ous:*' "The  word  felonious,  as  used  in  these  instructions,  means  a  deliberate 
or  a  well  formed  Intent  on  the  part  of  the  defendant  to  do  an  act  known  by 
bim  to  be  wrong."    This  definition  must  be  consideied  in  connection  with 
the  charge  in  the  indictment,  and  could  not  have  been  prejudicial  to  the 
defendant.    The  common  definition  of  the  word  is:  "Proceeding  from  an 
•evil  beBrt  or  purpose;  done  with  a  deliberate  purpose  to  commit  a  crime." 
Tbe  definition  given  by  the  court,  as  applied  to  the  facts  of  this  case,  sub- 
etaotially  conveyed  the  same  idea. 

There  was  evidence  from  which  the  jury  were  warranted  in  finding  tbe 
defendant  guilty  of  willful  murder,  although  there  was  also  evidence  from 
which  it  might  be  inferred  that  the  shooting  was  done  in  sudden  heat  and 
pftsslon.  Malice  may  be  properly  inferred  by  a  jury  where  a  killing  is  com- 
mitted with  brut-ality  or  cruelty.  The  woman  was  shot  through  both 
breaats,  either  wound  being  sufficient  to  kill  her;  there  was  a  knot  on  the 
hack  of  her  head,  and  hair  was  found  in  the  hammer  of  defendant's  pistol. 
Indicating  that  he  struck  her  with  the  pistol  on  the  back  of  the  head  after 
mh»  was  shot,  as  '"*^  was  found  lying  on  her  face.    No  weapon,  so  far  as  ap- 
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pears,  was  fouod  on  ber  person.  The  razor  referred  to  was  found'  Is  hvr 
trunk. 

We  do  not  see  that  there  was  any  miscondnct  oti  the  part  of  the  attorney » 
J.  N.  Sanders,  or  that  the  defendant  has  any  jnst  oanse  of  oomplalnt  Iz^ 
regard  to  this.  On  the  whole  case  we  see  nothisg  to  the  prejudice  of  the- 
substantial  rights  of  the  accused,  and  are  constrained  to  affirm  the  JudsineDt. 

Judgment  affirmed. 


GAERTNER  v.  LOUISVILLE  ARTIFICIAL  STOXK  CO. 

(Filed  November  14,  1902.) 

Municipal  government— Reconstructing  sidewalks^-PIeading^BurdpD  of 
proof— This  is  a  suit  to  enforce  a  lien  of  an  apportionment  warrant  for  a 
granitoid  pavement  in  front  of  appellant *s  property  on  Market  street.  Id 
Louisville.  It  is  insisted  in  defense  that  the  petition  does  not  sufBoiently 
set  out  the  general  ordinance  under  which  the  improvement  was  made,  it 
being  alleged  that  the  work  was  done  *'in  accordance  with  the  provlalons  of 
an  ordinance  approved  the  6th  day  of  February,  1804,  entitled,  *Grenen]  or- 
dinance concerning  the  improvement  of  sidewalks.'  "  Held— The  petition  is 
sufficiently  pleaded.  Under  section  2775,  Kentucky  Statutes,  the  courts  are 
required  to  take  judicial  cognizance  of  the  ordinances  of  the  city.  Under 
section  110,  Civil  Code  of  Practice,  facts  of  which  the  court  must  take  judi- 
cial notice  shall  not  be  stated  in  pleading,  excepting  a  private  statute,  and 
it  can  be  sufficiently  pleaded  by  stating  its  title  and  the  day  on  which  it 
became  a  law.  Since  the  court  is  required  to  take  judicial  notice  of  ordi- 
nances, they  are  in  effect  private  statutes  within  the  meaning  of  seotion  110 
of  the  Code,  and  this  ordinance  is  pleaded  with  sufficient  particularity.  The 
answer  denied  that  the  grade  of  Market  street  had  been  fixed  forty  years 
ago,  of  when  the  sidewalk  was  originally  constructed.  Held— That  this  an- 
swer was  in  sufficient*.  In  this  action  a  copy  of  the  ordinance  author!  ling 
the  improvement,  the  contract  therefor  and  the  apportion ttient  duly  attested 
being  filed,  made  out  for  the  plaintiff  a  prima  facie  case,  under  section 
8888,  Kentucky  Statutes,  and  he  was  entitled  to  judgment  as  no  proof  con- 
troverting it  was  made.  When  this  prima  facie  case  was  made  for  plaintiff 
the  burden  of  proof  devolved  on  defendant  to  overthrow  it.  A  mere  denial 
of  the  allegation  of  a  petition  setting  up  a  prima  facia  case  is  InsnfflcieDt 
In  the  absence  of  testimony  to  defeat  a  recovery.  Overruling  Nevin  v.  Gaert- 
Der,  20  Ky.  Law  Rep.,  102-3;  Richardson  v.  Dunn,  22  Ky.  Law  Rep..  324. 

Harris  &  Marshall  for  appellant. 

B.  C.  Kinkead  and  H.  H.  Xettleroth  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  a  suit  to  enforce* the  lien  of  an  apportionment  warrant  for  a  gran- 
itoid pavement  in  front  of  appellant's  property  on  Market  street,  between 
First  and  Second.  The  ordinance  directed  the  pavement  to  be  made  In  ao- 
oordanoe  with  the  provisions  of  the  general  ordinance  concerning  sidewalks. 
The  contract  binds  the  contractor  to  do  the  work  as  required  by  the  or- 
dinance. It  is  insisted  that  the  petition  does  not  sufficiently  set  out  the 
general  ordinance  in  accordance  with  the  provisions  of  which  the  Improve- 
nient  was  to  be  made,  and  in  support  of  this  contontien  we  are  referred  to 
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^eviii  T.  GaertDer«  SO  Ky.  Law  Rep.,  1099.  The  langaaice  of  the  petition  is 
tbat  the  work  was  direoted  to  he  done  *'ln  acoordaDoe  with  the  proTisloDS  of 
an  ordlnaDce  approved  the  6th  day  of  February,  1894,  entitled,  'Qeneral 
iffdinaiioe  oonoerolng  the  Improvement  of  sidewalks.'"  By  section  Sd776, 
KentQoky  Statutes,  theconrta  of  the  State  must  take  jndlolal  cogolzance  of 
the  ordinances  of  the  city.  By  section  119  of  the  Civil  Code,  facts  of  which 
Judicial  notice  is  taken,  excepting  private  statutes,  shall  not  be  stated  in 
a  pleading;  and  in  pleading  a  private  statute  it  is  sufficient  to  refer  to  it 
by  stating  its  title,  and  the  day  on  which  it  became  a  law. 

As  the  court  is  required  to  take  judicial  notice  of  the  ordinances  of  the  city, 
the  terms  of  the  ordinance  need  not  be  set  out,  and  it  is  sufficiently  pleaded 
when  its  title  and  the  day  on  which  it  became  a  law  are  stated.  Since  the 
•court  is  required  to  take  Judicial  notice  of  the  ordinances,  they  are  in  effect 
private  statutes  within  the  meaning  of  the  provision  of  the  Code  above  re- 
ferred to,  and  we  see  no  reason  for  any  greater  particularity  in  pleading 
<bem.  This  form  of  allegation  was  held  sufficient  in  Dumesnil  v.  Hexagon 
Tile  Co.,  98  Ey,  Law  Rep.^  144.  In  Kevin  v.  Gaertner  the  attention  of  the 
«ourt  was  not  drawn  to  section  8776,  Kentucky  Statutes.  The  petition  was 
held  defective,  and  the  court  followed  a  ruling  made  under  the  former  stat* 
ute,  not  observing  the  change  tha^  the  legislature  had  made. 

It  was  alleged  in  the  petition  that  Market  street,  between  First  and  Second, 
bad  been  for  more  than  forty  years  used  as  a  street,  and  that  the  grade  had 
been  fixed  by  the  council  at  the  time  of  the  original  construction  of  the  side- 
walk more  than  forty  years  ago,  but  that  the  record  establishing  the  grade 
t)ou]d  not  be  found.  The  ordinance  simply  directed  the  reconstuotion  of  the 
flldewalk.  The  answer  of  the  defendant  denied  that  the  grade  of  Market 
«treet  had  been  fixed  forty  years  ago  or  when  the  sidewalk  was  originally 
constructed.  But  it  did  not  deny  that  Market  street  bad  been  used  as  a 
street  for  forty  years,  or  sufficiently  deny  that  the  sidewalk  had  been  con- 
structed long  ago  on  the  existing  grade,  and  had  remained  upon  that  grade 
alnoe  that  time.  The  answer  may  be  true,  and  yet  the  grade  may  have  been 
'established  thirty-nine  years  ago,  and  the  sidewalk  may  have  been  main- 
tained upon  it  ever  since.  Section  2^8,  Kentucky  Statutes,  provides:  "In 
«11  actions  to  enforce  liens  a  copy  of  the  ordinance  authorising  the  improve- 
ment or  work,  a  copy  of  the  contract  therefor,  and  a  copy  of  the  apportion- 
ment, each  attested  by  the  comptroller,  shall  be  prima  facie  evidence  of  the 
due  passage,  approval  and  publication  of  the  ordinance,  of  the  due  execution 
and  approval  of  the  contract,  and  shall  also  be  prima  facie  evidence  of  every 
other  fact  necessary  to  be  established  by  the  plaintiff  In  such  action  to  en- 
title him  to  the  relief  authorised  to  be  given  in  this  act.*' 

In  Barrett  v.  Falls  City  Artificial  Stone  Co..  21  Ky  Law  Rep..  669,  where 
precisely  this  question  was  made,  the  court  held  that  a  copy  of  the  ordinance 
authorizing  the  Improvement,  the  contract  therefor  and  the  apportionment 
duly  attested,  made  out  for  the  plaintiff  a  prima  fade  case  under  the  statute. 
In  the  case  before  us  the  prima  facie  case  was  thus  made  out,  and  the  action 
being  submitted  without  any  further  proof  by  either  party,  the  court  gave 
Judgment  in  favor  of  the  plaintiff.  It  is  insisted  for  appellant  that  the  judg- 
ment is  in  conflict  with  the  case  of  Richardson  v.  Dunu,  29  Ky.  Law  Rep., 
404.    But  in  Richardson  v.  Dunn  the  answer  was  a  complete  traverse  of  all 
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the  allegatioDS  of  the  petitloD.  whiob  la  not  true  of  the  answer  before  ubl 
Id  Augusta  t.  MoElbben.  88  Ky.  Law  Rep.,  188,  this  court,  oonstrulng  m 
similar  oidlnance,  said:  "The  old  sidewalk  was  ooDdemued,  and  a  new  oii» 
was  required  to  be  laid.  That  is  all  the  oidinanoe  or  oon tract  provided  for. 
The  grade  of  the  street  was  by  necessary  inference  left  as  it  was  before." 

The  language  of  the  statute,  that  the  copies  referred  to  therein  sball  b» 
prima  facie  evidence  of  the  due  passage,  approval  and  publication  of  the  or- 
dinance, of  the  due  execution  and  approval  of  the  contract,  and  shall  also  bo- 
prima  facie  evidence  of  every  other  fact  necessary  to  be  established  by  tbe- 
plaintiff  to  entitle  him  to  the  relief  sought,  imposes  upon  the  defendant  tbo 
burden  of  showing  facts  sufficient  to  defeat  the  action  where  this  prima  faoio 
case  is  made  out;  and  a  fair  construction  of  the  statute  does  not  wamnl 
the  court  to  interpolate  into  it  an  exception  which  the  legislature  has  oot^ 
seen  fit  to  make.  Our  conclusion  is  that  when  the  plaintiff  has  made  out^ 
his  prima  facie  case  under  the  statute  he  is  entitled  to  recover  unless  prooC 
is  taken  by  the  defendant,  or  the  facts  are  otherwisa  shown  in  the  aotlon» 
overthrowing  the  prima  facie  case  thus  made  out.  The  case  of  Zable  v.. 
Louisville  Baptist  Orphans'  Home.  08  Ky.,  89,  does  not  oonfiiot  with  tbia 
view,  but,  on  the  contrary,  sustains  it.  That  was  an  appeal  from  a  Jadg- 
ment  entered  without  proof  after  the  court  had  ovarmled  a  demurrer.  It 
was  held  that  the  demurrer  to  the  petition  should  have  been  sustained,  bu^ 
the  oourt,  to  make  plain  its  meaning,  said:  "Under  the  charter  of  the  olty 
the  proper  averment  in  Its  petition  of  all  the  steps  leading  to  the  creation  of 
■ttch  a  lien,  when  supported  by  such  exhibits  as  were  filed  In  this  Instaiso^, 
oreates  in  the  face  of  a  mere  denial  a  prima  facie  case.  Hence  If  the  petltiol^ 
was  sufficient  *  *  •  the  plaintiff  was,  in  the  absence  of  testimony,  entiUed 
to  Judgment.'' 

The  defect  in  the  petition  referred  to,  for  which  the  demurrer  was  sus- 
tained, was  its  failure  to  show  that  the  grade  of  the  street  had  been  fixed. 
It  will  thus  be  seen  that  the  oourt  In  that  case  distinctly  held  that  If  the 
petition  had  contained  the  necessary  averments,  supported  by  the  exblblta 
oreating  a  prima  facie  case,  a  mere  denial  of  its  allegations  would  be  In* 
sufficient  in  the  absence  of  testimony  to  defeat  a  reeovery. 

The  cases  of  Nevin  v.  Qaertner  and  Richardson  v.  Dunn,  above  referred 
to,  are  disapproved  so  far  as  they  are  in  conflict  herewith. 

Judgment  affirmed. 

The  whole  court  sitting. 


HOPKINS  COUNTY,  &o.  v.  ST.  BERNARD  COAL  CO..  &c. 

(Filed  November  14,  1008.) 

1.  Counties— Liability  for  guards  for  protection  of  property-^Confltiti»» 
tlonal  law— This  action  was  instituted  against  the  county  of  Hopkins  to  re- 
oover  for  services  of  guards  appointed  by  the  sheriff  to  protect  the  property 
of  appellee  coal  company,  under  section  1841a,  Kentucky  Statutes.  It  la  in- 
sisted that  this  statute  is  invalid  because  it  leaves  it  in  the  discretion  of  the 
sheriff  to  determine  what  number  of  guards  he  will  employ.  Held— That 
this  provision  is  reasonable,  as  this  discretion  Is  confined  to  the  number 
fixed  by  the  statute.  It  is  Insisted  that  the  liability  thus  imposed  on  the- 
county  is  in  violation  of  section  167  of  the  Constitution,  which  provides  that 
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DO  oouDty  shall  become  iDdebted  in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding  in  any  year  the  Income  and  revenue  provided  for  Bucb 
year  without  the  assent  of  two-thirds  of  the  voters  of  the  county.  Held — 
That  this  section  can  not  refer  to  the  necessary  governmental  functions  of 
the  county,  which  are  compulsory  obligations  cast  on  it  by  law,  but  only  to 
that  class  of  debts  which  it  is  optional  with  the  county  to  incur.  The  duty 
of  preserving  the  public  peace  and  protecting  life  and  property  can  not  be 
avoided  because  the  income  provided  for  the  year  by  the  fiscal  court  will  be 
insufficient  to  pay  the  guards  provided  by  the  statute.  It  is  the  duty  of  the 
fiscal  court  to  provide  a  suflScient  fund  for  this  purpose  when  the  necessity 
arises  if  it  has  not  been  provided  before.  It  was  not  the  purpose  of  the  Con- 
stitution to  disablM  the  municipalities  of  the  State  from  maintaining  the 
public  peace  or  protecting  the  good  name  of  the  State. 

2.  Pleading->The  order  of  the  county  court  reciting  the  necessary  facts,  it 
will  be  presumed  that  they  are  true  in  the  absence  of  an  express  denial  and 
proof  to  the  contrary. 

8.  Parties  to  aotions-^No  objection  having  been  made  in  the  lower  court 
to  the  joinder  of  parties,  that  objection  will  not  be  considered  on  appeal. 

Huby  Laffoon,  O.  G.  Qivens,  Lee  Gibson  and  M.  C.  &  G.  D.  Givens  for 
appellants. 

Gordon  &  Gordon,  M.  K.  Gordon  and  Elijah  G.  Sebree,  Jr.,  for  appellees. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  appellee,  John  Robinson,  and  ninety-lBve  others,  suing  for  the  use 
and  benefit  of  the  St.  Bernard  Mining  Co.,  and  that  company  for  itself,  filed 
this  suit  against  the  county  of  Hopkins,  and  the  members  of  the  Hopkins 
Fiscal  Court,  asserting  claims  amounting  in  the  aggregate  to  93.408  against 
the  county  of  Hopkins,  growing  out  of  their  services  in  guarding  the  prop- 
erty of  the  St.  Bernard  Coal  Co.  when  summoned  by  the  sheriff  pursuant  to 
an  order  of  the  county  judge  of  Hopkins  county,  under  section  1941a,  Ken- 
tucky Scatutes.  The  court  gave  judgment  in  favor  of  the  plaintiffs,  and  the 
defendants  have  appealed. 

The  validity  of  this  statute  was  upheld  by  this  court  in  Cahill  v.  Perrine, 
90  Ey.  Law  Rep..  1454,  and  upon  a  re-examination  of  the  question  we  see  no 
reason  to  recede  from  the  conclusion  then  reached.  The  material  parts  of 
the  statute  are  set  out  in  that  opinion,  and  all  the  grounds  of  objection  to 
it  which  are  now  made,  as  shown  by  the  opinion  and  dissenting  opinion, 
were  considered  by  the  court.  The  statute  authorizes  the  judge  to  "order 
the  sheriff  or  any  constable  of  the  county  to  summon  a  posse  of  not  less  than 
two  nor  more  than  ten  discreet,  able-bodied  men  between  twenty-one  and 
fifty  years  of  age,  for  each  piece  of  property  threatened  with  injury  or  de- 
struction, to  be  placed  at  or  in  such  property,  armed  with  guns  and  am- 
munition, until  the  judge  is  satisfied  the  cause  no  longer  exists,  not  to 
exceed  thirty  days  at  any  one  time.*' 

The  discretion  of  determining  whether  the  posse  shall  consist  of  only  two 
men  or  more  than  two  (but  not  more  than  ten)  is  vested  in  the  sheriff. 
The  county  judge  is  not  required  to  fix  the  number  to  be  summoned  by  the 
sheriff,  for  he  is  on  the  ground  and  can  determine  this  as  there  may  be  need. 
The  county  judge,  therefore,  in  his  order  in  the  case  before  us,  properly  toU 
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lowed  the  language  of  the  statute  and  left  the  number  of  the  posse  to  be 
determined  by  the  sheriff  within  the  limits  fixed  by  the  statute.  If  no  dis- 
cretion was  left  to  the  sheriff  as  to  the  size  of  hU  posse  In  time  of  exigency 
the  purpose  of  the  aot  might  be  entirely  defeated,  or  greatly  unnecessary 
t3ost  might  be  entailed. 

It  Is  Insisted  that  the  liability  thus  imposed  on  the  county  Is  in  violation 
of  section  167  of  the  Constitution,  which,  so  far  as  material,  is  as  follows: 
"No  county,  city,  town,  taxing  district,  or  other  municipality  shall  be  au- 
thorized or  permitted  to  become  indebted,  lu  any  manner  or  for  any  purpose, 
to  an  amount  exceeding  in  any  year  the  income  and  revenue  provided  for 
such  year,  without  the  assent  of  two-thirds  of  the  voters  thereof  voting  at 
an  election  to  be  held  for  that  purpose,  and  any  indebtedness  contracted  in 
violation  of  this  section  shall  be  void.  Nor  shall  such  contract  be  enford- 
ble  by  the  person  with  whom  made;  nor  shall  such  municipality  ever  be 
authorized  to  assume  the  same." 

It  is  a  part  of  the  history  ot  this  State  that  in  times  of  popular  excitement 
many  of  the  counties  and  towns  of  the  Sta^e  had  voted  subscriptions  to  rail- 
roads and  other  public  Improvements,  which  had  well  nigh  wrecked  them; 
and  this  section  of  the  Constitution,  which  was  borrowed  from  other  States, 
was  adopted  as  a  remedy  for  the  evil.  (Beard  v.  fiopkinsville,  06  Ey.,  2h7. ) 
In  Belknap  v.  City  of  Louisville,  99  Ky.,  486,  construing  this  provision,  the 
court  said  that  the  object  of  the  provision  was  to  protect  the  people  from 
their  own  improvidence  and  that  of  their  officials.  That  improvident  con- 
tracts were  in  the  mind  of  the  framers  of  the  Constitution  is  shown  by  the 
concluding  words:  ''Nor  shall  such  contract  be  enfordble  by  the  person 
with  whom  made. "  The  prohibition  is  against  becoming  indebted  or  vol- 
untarily incurriog  a  legal  liability.  The  words,  "no  county*  *  *  shall 
be  authorized  or  permitted  to  become  Indebted,"  can  not  reasonably  refer  to 
the  necessary  expenses  of  the  governmental  functions  of  the  county,  which 
are  compulsory  obligations  cast  on  it  by  law,  but  only  to  that  class  of  debts 
which  it  is  optional  with  the  county  to  incur.  Any  other  construction,  as 
has  been  well  said,  would  destroy  the  fundamental  safeguards  and  bulwarks 
of  organized  society.  (Bernard  v.  Knox  County,  2  L.  R.  A.,  426;  Rouch  v. 
Chapman,  86  L.  K.  A.,  408;  Grant  County  v.  Lake  County,  17  Or.,  468; 
Sackett  v.  New  Albany,  46  Am.  Rep.,  461.)  The  duty  of  preserving  the  pub- 
lic peace  and  protecting  HTe  and  property  can  not  be  avoided  because  the 
Income  provided  for  the  year  by  the  fiscal  court  will  be  insufficient  to  pay  the 
guards  provided  by  the  statute.  It  Is  the  duty  of  the  fiscal  court  to  provide 
a  sufficient  fund  for  this  purpose  when  the  necessity  arises,  if  it  has  not 
been  provided  before.  It  was  not  the  purpose  of  the  Constitution  to  disable 
the  municipalities  of  the  State  from  maintaining  the  public  peace  or  pro- 
tecting the  good  name  of  the  State.  On  the  contrary,  the  Constitution  was 
enacted  by  its  makers,  "grateful  to  Almighty  God  for  the  civil,  political 
and  religious  liberties  we  enjoy,"  and  that  "the  great  and  essential  princi- 
ples of  liberty  and  free  government  may  be  recognized  and  established." 
<See  Preamble.) 

No  objection  appears  to  have  been  made  in  the  circuit  court  on  the  ground 
that  no  affidavit  was  filed  before  the  county  judge,  at  least  this  matter  is 
not  noticed  In  the  opinion  of  the  trial  court;  and  as  the  order  of  the  county 
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^«ourt  recites  the  faots,  it  should  be  presumed  that  the  reoitals  are  true  In  the 
absence  of  an  express  denial  and  proof  to  the  contrary. 

The  original  claimants  uniting  in  the  suit  with  the  asslffoee,  the  St.  Ber- 
nard Mlnlnff  Co.,  and  no  objection  being  made  to  the  joinder  of  parties,  no 
queatlos  is  presented  as  to  whether  that  company  could  have  sued  in  Its  own 
name  alone.  The  objection  that  Its  purchase  of  the  claims  was  ultra  vires, 
and,  therefore,  Tested  no  title  in  it  to  them,  can  not  be  maint<alned.  The 
-original  claimants  are  before  the  court;  the  money  was  going  to  them,  if  no% 
to  the  nilning  company,  and  the  county  has  not  been  prejudiced  by  the 
torm  of  the  judgment. 

Judgment  afQrmed. 

•Chief  Justice  Guffy  and  Judge  White  dissent. 
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(Filed  November  14,  1009.) 

Infant's  real  estate— Descent  and  distribution— Construction  of  statutes— 
Xi.,  an  Infant,  died  the  owner  of  two  tracts  of  land  which  had  been  conveyed 
^  him  by  separate  grantors,  leaving  his  father  and  mother  surviving  him. 
His  father  died  shortly  thereafter,  leaving  a  will  devising  all  his  lands  to  his 
wife  during  her  life  or  widowhood,  and  the  remainder  to  his  children  by  a 
former  wife.  A  short  time  thereafter  the  widow  died,  leaving  a  will  devis- 
ing her  lands  to  appellee,  who  instituted  this  action,  claiming  that  his  tes- 
tatrix, the  mothef  of  the  infant,  inherited  from  said  infant  one-half  of  said 
lands  under  section  1393,  Kentucky  Statutes,  which  passed  to  him  under  her 
will.  Appellants,  in  thetr  answer,  admit  that  the  infant  died  the  owner  of 
the  two  tracts  of  land,  but  that  his  father  furnished  the  money  to  pay  for 
both  tracts  of  land,  and  that,  therefore,  his  mother  was  not  entitled  to  any 
interest  in  the  land  under  section  1401,  Kentucky  Statutes,  which  provides 
that  if  an  infant  dies  without  issue  having  title  to  real  estate  derived  by  gift, 
devise  or  descent  from  one  of  his  parents  the  whole  shall  descend  to  that 
parent.  Held— That  this  statute  has  been  strictly  construed,  and  applies 
only  to  those  oases  where  the ''title  to  the  real  estate  owned  by  the  infant 
€aiDe  to  him  by  gift,  devise  or  descent  from  one  of  his  parents.  The  statute 
does  not  apply  to  gifts  of  money  or  other  personal  property,  and  it  is,  there- 
fore, Iromaterial  whether  the  land  owned  by  the  Infnnt  wnR  paid  for  by  him 
or  bis  father.    The  mother  was  entitled  to  one-hnlf  of  the  Infant's  lands. 

Lee  &  Hester  and  R.  A.  Burnett  for  appellant. 

17.  J.  Webb  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

In  1886  Luther  L.  Martin  died  in  infancy,  the  owner  of  two  tracts  of  land, 
one  of  forty  acres,  to  which  he  held  title  by  deed  from  H.  Hodges,  and  the 
othei,  twenty-seven  acres,  by  deed  from  W.  H.  Martin.  Both  his  father, 
William  Martin,  and  his  mother,  Nancy  J.  Martin,  survived  him.  The 
father,  William  Martin,  died  in  1000,  leaving  a  will  by  which  he  devised  to 
his  wife,  Nancy  J.  Martin,  all  of  his  real  estate  during  her  life  or  widow- 
hood, and  at  her  death  to  go  to  his  three  daughters,  SuFan  Guler,  L.  S. 
GrisBom  and  Ellsa  Thomas,  children  by  a  former  wife.     The  wife,  Nancy  J. 
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MartiD,  died  about  six  moDths  after  her  husband,  leaving  a  will  by  whiob 
she  devised  all  of  ber  property,  real  and  personal,  to  the  appellee,  Jane  K. 
Bridges,  wbo>  instituted  this  suit,  claiming  that  Nanoy  J.  Martin  owned,. 
by  Inheritanoe  from  ber  deceased  son,  Luther  L.  Martio,  the  fee  to  oDe-balf 
of  the  two  tracts  of  land  owned  by  him  at  his  death,  and  asked  for  a  flal» 
and  division  of  the  proceeds  thereof.  Appellants,  in  their  answer,  admitted- 
that  Luther  L.  Martin  died  in  infancy,  holding  title  to  the  two  traota  ot 
land,  but  alleges  that  these  tracts  of  land  were  paid  for  by  William  Martin, 
the  father  of  L.  L.  Martin,  who  had  the  title  taken  to  his  son ;  and  that- 
under  section  1401  of  the  Kentucky  Statutes  the  title  descended  to  the  father^ 
to  the  exclusion  of  the  mother  and  passed  under  bis  will  to  his  three  dansl^' 
ters.  The  appellee,  in  her  reply,  denied  that  William  Martin  furnished  tbe> 
money  to  pay  for  the  lands  owned  by  his  son,  L.  L.  Martin,  at  bis  death, 
and  claim  that  they  were  purchased  with  his  own  means. 

The  first  section  of  the  statute  upon  descent  and  distribution,  wblob  la 
section  1899  of  the  Kentucky  Statutes,  provides:  ''When  a  person  baTlng^ 
right  or  title  to  any  real  estate  shall  die  Intestate  as  to  such  estate  wUbont 
leaving  children  or  their  descendants,  it  shall  go  to  his  father  and  mother,, 
one  moiety  each." 

Section  1401  provides:  "If  an  Infant  dies  without  issue,  having  the  title  to 
real  estate  derived  by  gift,  devise  or  descent  from  one  of  his  parents,  the 
whole  shall  descend  to  that  parent  AUkA  his  or  her  kindred  as  herebefore  di- 
rected, if  there  is  any :  and  If  none,  then  in  like  manner  tq  the  other  parent* 
and  his  or  her  kindred.  But  the  kindred  of  one  shall  not  be  so  excluded  by^ 
the  kindred  of  the  other  parent,  if  the  latter  is  more  remote  than  a  grand- 
father, grandmother,  uncles  and  aunts  of  the  intestate  anrl  their  descend- 
ants." 

In  speaking  of  this  statute  Prof.  Minor,  In  his  Institutes,  says:  "This  pro- 
vision mars  the  symmetry  of  the  original  law  of  descents,  and  oomes  not  on^ 
of  Mr.  Jefferson's  'quiver  of  choice  arrows.'  It  arose  out  ot  a  solicitude  to 
prevent  estates  going  out  of  the  families  where  they  originally  belonged,  and 
it  is  the  only  instance  where  any  respect  is  paid  by  the  statute  to  the  blood 
of  the  first  purchaser. ' ' 

It  was  enacted  substantially  in  1700  by  the  Ylrglnla  legislature,  and  waa 
adopted  as  a  part  of  our  laws  in  1706.  But  it  has  always  been  most  strictly 
construed,  and  the  statute  has  been  held  to  apply  only  to  those  oases  where 
the  title  to  the  real  estate  owned  by  the  infant  came  to  him  by  gift,  deviae, 
or  descent  from  one  of  her  parents.  (Duncan  v.  Lafferty,  SO  Ky.,  47;  Smitb 
V.  Smith,  65  Ky.,  6)»;  Walden  v.  Phillips,  86  Ky.,  600.)  The  statute  doea 
not  apply  to  gifts  of  money  or  other  personal  property,  and  it  is.  therefore, 
immaterial  whether  the  land  owned  by  the  Infant  was  paid  for  by  him  or  hia 
father.  The  word  title,  when  used  In  connection  with  real  estate,  is  generally 
defined  to  be  the  evidence  of  right  by  which  a  person  has  possession  of  prop- 
erty. And  in  2  Blackstone's  Com.,  105,  it  is  defined  as  the  means  whereby 
the  owner  of  land  has  just  possession  of  the  property.     _^   , 

The  infant's  title  to  the  real  estate  in  controversy  did  not  come  from  hia 
father,  but  from  hlR  vendors.  We  are,  therefore,  of  the  opinion  that  when 
he  died  In  infancy  without  leaving  issue  the  title  to  the  real  estate  held  by 
hloi  passed,  under  section  1393  of  the  statute,  to  his  father  and   mother  in 
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equal  moieties;  asd  the  moiety  which  the  mother  Inherited  pasaed  under  her 
will  to  the  appellee,  J.  E.  Bridges. 

For  reasons  Indicated  the  Jadgment  la  affirmed  on  the  original  and  re^ersedi 
on  the  cross  appeal,  and  remanded  for  proceedings  consistent  herewith. 


CITY  OF  LOUISVILLE  v.  SELVAGE,    &o. 

(Filed  November  19,  19QS— Not  to  he  reported.) 
H.  L.  Stone  for  appellant. 
Lane  ^i^  Harrison  for  appellees. 

Appeal  from  Jefferson  Glronlt  Gonrt,  Chancery  dlTlsion. 
The  oonrt  delivered  the  following  response  to  petition  for  rehearing : 

In  the  petition  for  rehearing  it  is  insisted  that  the  oonrt  has  erred  in  ap- 
plying the  rule  as  to  Interest  and  costs  as  laid  down  in  Gosnell  v.  City  of 
LonlsviUe,  20  Ky.  Law  Bep.,  689,  and  in  City  of  Louisville  v.  Selvage,  8i 
Ey.  Law  Bep..  84Q. 

Counsel  insists  that  the  contracts  made  in  those  two  oases  were  entered 
Into  after  the  act  of  July  1,  1898,  and  as  the  contract  in  this  case  was  entered: 
Into  under  the  act  of  April  1,  1886,  a  different  rule  must  apply. 

We  have  examined  the  records  in  the  two  cases  cited.  The  record  in  the- 
Gosnell  case  shows  that  contract  was  made  on  April  96, 1894,  and  so  was  after- 
the  aofrof  July,  1808.  But  the  contract  In  the  Selvage  case  was  made  May 
18,  1808,  which  was  prior  to  the  act  of  July,  1898,  and  was  under  the  act  of 
April,  1886.  the  same  as  in  this  case.  So  it  appears  that  this  court  has  held 
under  the  act  of  April  1,  1886,  as  well  as  under  the  act  of  July,  1896,  the  city 
was  not  liable  for  interest  or  costs  until  the  apportionment  is  corrected. 

As  these  two  acts  are  entirely  inconsistent,  we  must  conclude  that  the  de- 
cisions were  made  irrespective  of  the  statutory  provision.  In  neither  opinion 
is  any  reference  made  to  the  statute  as  a  reason  why  there  is  no  liability. 
The  court  said  in  the  Gosnell  case,  20  Ky.  Law  Bep.,  628:  "Nor  should  in- 
terest upon  the  whole  amount  of  the  contract  price  be  allowed  against  the 
city,  for  while  the  rule  may  seem  harsh,  the  contractor  must  be  assumed  to 
have  entered  into  the  contract  with  his  eyes  open  as  to  its  provisions  and 
their  enforolbility."  This  was  followed  in  the  Selvage  case.  The  question 
does  not  depend  upon  the  language  of  either  the  act  of  1886  or  of  1893.  Th» 
rule  Is  the  same  In  either  case. 

Petition  overruled. 


ZEHNDEB.&o.  v.  SCHOENBACHLEB,  &o.  • 

(Filed  November  19,  1902~Not  to  be  reported. ) 

1.  Judicial  sales— Infants'  real  estate— This  action  was  instituted  by  the- 
executor  of  an  estate  against  the  heirs  at  law,  alleging  that  a  sale  of  the 
testator's  real  estate,  or  a  part  thereof,  is  necessary  to  pay  the  debts,  and 
legacies,  and  the  petition  further  alleged  that  "the  said  real  estate  can  not 
be  advantageously  divided  among  the  numerous  devisees  of  said  testator,, 
but  that  the  same  can  be  advantageously  platted,  subdivided  and  sold  lik 
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lotR. ' '  Under  this  petition,  to  which  all  were  properly  made  parties,  a  stibdi- 
Tiflion  of  the  property  into  lots  was  bad  and  a  sale  resulted  in  realtxinR  a 
sam  more  than  enonich  to  satisfy  the  debts  and  devlsep.  After  oonflrmation 
of  sale  some  of  the  infant  heirs  seek  to  set  aside  the  sale  on  the  ground  that 
the  provision  of  the  Civil  Code  of  Praotloe  regulating  the  sale  of  their 
property  was  not  complied  with.  It  is  insisted  that  the  allegations  of  the 
petition  do  not  comply  with  snbseution  9,  section  490  of  the  Civil  Code, 
which  provides  for  a  sale  of  the  infant's  property  '*if  the  estate  be  in  ponee- 
sion  and  the  property  can  not  be  divided  without  materially  impairing  its 
^alue  or  the  value  of  the  plaintiff's  interest  therein. "  Held— That  while  the 
section  of  the  Code  quoted  is  jurifediotional,  the  statements  of  the  petition 
substantially  comply  with  the  requirements  of  the  Code,  and  the  sale  is 
'binding  on  the  infants. 

W.  Pratt  Dale  for  appellants. 

R.  C.  &  J.  J.  Davis  for  appellee,  D.  Frantz. 

Joyes  Sd  Jarvis  for  other  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  DuRelle. 

In  January,  1899,  Dominic  Zehnder,  in  his  own  right  and  as  executor  of 
1(he  will  of  Dominic  Zehnder,  deceased,  instituted  this  action  against  the 
heirs  at  law  of  his  testator,  seeking  a  settlement  of  the  estate.  The  petition 
alleged  that  the  greater  part  of  the  real  estate  belonging  to  testator  had  been 
sold  under  the  power  given  by  the  will;  that  two  lots  remained  unsold,  one 
a  lot  of  75x150  feet  on  the  corner  of  Franklin  and  Cabell  streets,  in  Louis- 
ville, and  the  other  a  triangular  tract  bounded  by  the  Bardstown  road.  Von 
Bories  avenue  and  Transit  avenue;  that  the  personal  estate,  apart  from 
what  was  specifically  bequeathed  to  the  widow,  was  wholly  insufficient  to 
pay  the  debts,  and  that  a  sale  of  the  real  estate,  or  a  part  thereof,  was  neces- 
sary to  pay  the  debts  and  legacies.  It  was  further  alleged  that  '*the  said 
real  estate  can  not  be  advantageously  divided  among  the  nomerous  devisees 
-of  said  testator,  but  that  the  same  can  be  advantageously  platted,  subdivided 
and  sold  in  lots. "  The  will  provided  that,  afterpayment  of  certain  legacies, 
debts  and  funeral  expenses,  the  property  should  be  divided  among  all  the 
testator's  children,  share  and  share  alike,  grandchildren  to  take  the  share 
devised  to  their  parents.  There  were  nine  children.  It  appeared  also  that 
five  of  the  grandchildrep  were  entitled  to  a  share  of  one  forty-fifth  each  in 
the  estate.  The  prayer  was  for  a  reference  to  the  commissioner  to  ascertain 
what  part  of  the  estate  was  required  to  be  sold  in  order  to  pay  debts  and 
legacies,  for  a  sale  of  so  much  thereof  as  might  be  necessary  for  such  pur- 
pose, for  a  final  settlement  of  the  executor's  accounts,  and  for  a  sale  of  the 
real  estate  and  division  of  the  proceeds  among  the  parties  entitled  thereto. 
An  affidavit  of  a  civil  engineer  and  surveyor  was  filed,  with  a  plat,  stating 
that  the  Bardstown  road  tract  could  be  advantageously  subdivided  as  set 
forth  in  the  plat,  and  that  if  so  subdivided  it  would  bring  a  larger  prioe 
than  if  sold  in  any  other  way.  According  to  the  plat  thus  filed  the  property 
wns  subdivided  into  twenty-seven  lots. 

The  parties  In  interest  appear  to  have  been  all  properly  before  the  court, 
the  case  was  submitted,  and  the  court  adjudged  "that  said  lots  of  land  can 
Qot  be  divided  among  plaintiff  and  said  defendants,  according  to  their  re- 
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speotive  iDterestB,  without  materially  impairing  their  yalne  and  the  valu& 
of  the  interest  of  each  of  them  therein;"  and  further,  that  the  tract  on  the 
Bardstown  road  "can  be  advantageously  si^bdivided  and  sold  into  lots,  aa 
shown  by  the  affldayit  and  plat  of  W.  £.  Stonestreet. "  The  fifteen  lots  sit- 
uated nearest  the  acute  angle  of  the  triangle  were  directed  to  be  offered  sep- 
arately  in  lots,  and  as  a  whole.  All  the  lots  were  sold,  the  fifteen  lots 
referred  to  bringing  $60  more  when  offered  as  a  whole,  appellee  Zehnder 
becoming  the  purchaser  of  all  the  lots  composing  the  Bardstown  road  tract 
and  David  Frana  becoming  the  purchaser  of  the  75zl50-foot  lot  on  Franklin 
street.  The  sales  were  confirmed,  and  a  further  reference  to  the  commis*^ 
sioner  was  had  for  a  final  settlement  of  the  executor's  accounts,  distribution 
of  the  surplus,  after  payment  of  the  debts,  among  the  devisees  of  testator, 
and  for  compensation  to  the  executor.  The  report  showed  a  balance  in  favor 
of  the  executor  of  $182.94. 

More  than  two  years  after  the  confirmation  of  the  report  of  sale  the  in- 
fants moved  to  set  aside  the  judgment  of  sale  and  the  orders  confirming  the 
commissioner's  report  of  sales,  which  motion  was  overruled,  and  thereupon 
this  appeal  was  prosecuted  upon  the  ground  that  the  Judgment  and  ordera 
were  void,  first,  because  there  was  no  sufficient  allegation  that  the  property 
could  not  Xfe  divided  without  materially  impairing  its  value,  under  section 
490  of  the  Civil  Code;  and,  second,  because  the  Judgment  and  sales  had 
thereunder  can  not  be  sustained  as  sales  for  payment  of  debts.  In  the  view 
we  have  taken  of  this  oase  it  will  be  unnecessary  to  consider  the  second 
ground. 

The  first  contention  for  appellants  is  that  the  court  has  no  inherent  power 
to  sell  the  real  estate  of  infants;  that  its  powers  are  derived  solely  from  the 
statute,  which  must  be  btriotly  pursued  or  the  sale  will  b^  void  as  to  Infants; 
that  the  power  to  sell  real  estate  of  infants  being  of  statutory  creation,  the- 
Jurisdiction  conferred  is  special  and  limited,  and  the  facts  required  by  the 
statute  to  authorise  a  sale  must  be  shown  to  exist,  or  the  court's  jurisdic- 
tion will  not  attach.  A  number  of  authorities  are  cited  in  support  of  this 
contention,  more  especially  in  the  case  of  Elliott  v.  Fowler,  28  Ky.  Law 
Bep.,  1676. 

It  is  obvious  that  the  contention  for  appellants  is  based  upon  the  theory 
that  the  averment  in  the  petition,  that  **the  said  real  estate  can  not  be  ad- 
vantageously divided  among  the  numerous  devisees  of  said  testator,  but  the 
same  can  be  advantageously  platted,  subdivided  and  sold  in  lots,''  is  not  a 
sufBcient  jurisdictional  averment  under  subsection  2  of  section  490  of  the 
Civil  Code,  which  provides  for  a  sale  of  property  jointly  owned,  though  the 
plaintiff  or  defendant  be  of  unsound  mind  or  an  infant,  "if  the  estate  be  in 
possession,  and  the  property  can  not  be  divided  without  materially  impalz- 
ing  its  value  or  the  value  of  the  plaintiff's  interest  therein."  The  conten- 
tion is  that  the  averment  above  quoted  means  no  more  than  that  there 
could  be  no  benefit  derived  from  dividing  the  property  among  the  devisees, 
and  that  it  does  not  follow  that  the  value  of  the  property  would  be  impaired, 
or  the  value  of  the  interests  of  any  of  the  joint  owners  would  be  impaired, 
by  division  among  them,  according  to  their  interests. 

The  argument  is  plausible;  but  after  a  careful  consideration  of  the  peti- 
tion  we  have  reached  the  conclusion   that  the  averment  in  question  i6 
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flubstaotially  as  avermeDt  that  the  property  could  not  be  divided  withou 
materially  impalrlog  its  value,  when  this  avermeot  is  read  in  ooDoeotlon 
with  the  other  avernientB  of  the  petition  showiog  the  Dumber  of  the  joint 
-owners,  the  proportions  in  which  they  were  entitled  to  take,  the  sixe  and 
shape  of  the  lots  of  land  in  question,  and  their  situation  within  the  city 
limits  of  Louisville.  What^er  might  be  said  of  the  averment  in  qtfestion, 
the  petition,  taken  as  a  whole,  makes  it  evident  that  the  property  could  not 
be  divided  in  accordance  with  the  respective  interests  of  the  devisees  with- 
•out  materially  impairing  its  value.  We  do  not  understand  that  it  has  ever 
been  held  requisite  to  follow  the  exact  language  of  the  Code  in  making  this 
jurisdictional  averment,  provided  the  substance  is  made  to  appear. 
The  Judgment  is,  therefore,  affirmed. 


HOWARD  V.  COMMONWEALTH. 
(Filed  November  10,  1002— Not  to  be  reported.) 

1.  Criminal  law— Continuance— Absence  of  witnesses  and  counsel— Con- 
-stitutional  law— Appellant  prosecutes  this  appeal  from  a  judgment  of  con- 
Tlctlon  for  murder,  and  sentence  to  confinement  in  the  penitentiary  for 
life.  On  the  catling  of  the  case  for  trial,  which  was  the  term  next  after  the 
Indictment  was  rendered,  appellant  filed  his  affidavit,  setting  forth  the  state, 
ments  of  absent  witnesses  and  moved  for  a  continuance  of  the  case.  The 
«ourt,  with  the  consent  of  the  prosecuting  attorney,  ordered  that  the  affi- 
davit be  read  as  the  deposition  of  the  absent  witnesses  and  overruled  the 
motion  for  a  continuance.  It  is  objected  that  the  act  of  1886,  amending  sec- 
tion 180  of  the  Criminal  Code,  authorizing  the  court  to  refuse  a  continuance 
upon  the  admission  of  the  affidavit  as  the  deposition  of  absent  witnesses.  Is 
unconstitutional.  Held— That  the  court  properly  overruled  the  motion  for  a 
continuance  on  the  ground  of  absent  witnesses  as  the  act  amending  the 
Code  is  constitutional.  The  affidavit  states  that  two  attorneys  who  repre- 
sented appellant  on  the  former  trial  were  absent  at  the  trial,  but  there  Is  no 
fihowing  that  such  counsel  had  been  employed  and  were  unavoidably  pre- 
vented from  appearing.  The  court  did  not  err  in  refusing  a  continuance  on 
account  of  absence  of  counsel  as  he  was  ably  represented  by  counsel. 

9.  Misconduct  of  prosecuting  attorney  in  argument— Appellant  was  not 
prejudiced  by  the  statements  of  the  prosecuting  attorney,  although  it  was  a 
•severe  arraignment  of  appellant  and  denunciation  of  the  cowardly  assas- 
sination of  deceased,  coupled  with  an  earnest  exhortation  to  the  jury  to  find 
ilefendant  guilty  and  inflict  severe  punishment  on  him. 

8.  Evidence— The  exclamation  of  the  deceased  when  he  was  shot,  '*Lord 
God,  I  am  killed,"  was  admissible  as  part  of  the  res  geslsB.  The  evidence 
of  a  boy  eleven  years  of  age,  who  disclosed  on  his  examination  on  ''voir 
dire,"  that  he  was  intelligent  and  understood  the  importance  of  telling  the 
truth,  was  properly  admitted.  Evidence  admitted  on  rebuttal  which  might 
have  been  admitted  as  testimony  In  chief  was  not  prejudicial  as  the  court 
•cautioned  the  jury  to  consider  it  only  for  the  purpose  of  oontradlctlon. 

4.  Instructions— The  court  properly  Instructed  the  jury,  and  the  conviction 
will  not  be  disturbed,  as  the  crime  was  committed  by  shooting  from  ambush, 
and  appellant's  own  confession  established  his  guilt.  *'  '7 

R.  0.  Burns  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 
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Appeal  from  Elliott  Clronit  Court. 
Opinion  of  the  court  by  Judge  White. 

Appellant  was  indioted,  tried  and  convicted  of  the  crime  of  "willful  mur- 
kier, hia  punishment  being  fixed  at  impiisonment  in  the  penitentiary  for 
life,  and  prosecutes  this  appeal. 

The  sufficiency  of  the  indictment  was  questioned  by  demurrer,  which  was 
-ovemiled.  In  our  opinion  the  indictment  contains  every  necessary  aver- 
ment to  charge  the  crime  of  willful  murder,  and  the  demurrer  was,  there- 
fore, properly  overruled.  Upon  the  calling  of  the  case  for  trial  at  the  term 
next  after  the  one  in  which  the-  indictment  was  filed,  appellant  announced 
that  be  was  not  ready  for  trial  on  account  of  the  absence  of  certain  witnesses. 
for  whom  he  had  caused  subposnas  to  be  issued  and  placed  in  the  hands  of 
the  proper  officer.  Two  of  the  witnesses  had  been  subpoenaed,  and  as  to  the 
others  do  return  had  been  made.  The  court,  upon  consent  of  the  prosecuting 
attorney  being  given,  ordered  that  the  affidavit  might  be  read  as  the  deposi- 
tion of  the  absent  witnesses,  and  then  overruled  the  motion  for  a  continu- 
ance. 

It  is  insisted  that  this  ruling  of  the  court  in  compelling  a  trial  without 
these  witnesses,  who  resided  and  were  summoned  in  Bowan  county,  being 
personally  present,  or  without  the  admission  by  the  Commonwealth  that  the 
tacts  stated  in  the  affidavit  that  they  would  prove  were  true,  is  such  error  to 
the  substantial  rights  of  appellant  as  requires  a  reversal.  The  affidavit  for 
oontinuance  also  presents  as  a  ground  for  continuance  the  fact  that  two 
attorneys  who  had  appeared  for  appellant  at  the  first  term  were  not  in 
Attendance  upon  the  trial,  one  being  absent  and  the  other  ill,  or  for  some 
reason  indisposed.  So  far  as  the  affidavit  and  motion  for  continuance  is  on 
the  ground  of  absent  witnesses,  the  question  presented  is  as  to  the  constitu- 
tionality of  the  act  of  1886,  amending  section  189  of  the  Criminal  Code.  This 
pieolse  question  wi^  determined  by  this  court  in  Adklns  v.  Commonwealth, 
^98  Ky.,  589,  and  has  been  repeatedly  approved  and  followed  since.  The 
•court  there  held  that  the  amendment  of  May,  1886,  authorizing  the  court  to 
refuse  a  continuance  upon  the  admission  by  the  prosecution  that  the  affi- 
<lav1t  may  be  read  as  the  statements  or  deposition  of  the  absent  witnesses. 
The  question  is  not  an  open  one  in  this  State,  and  as  all  the  process  asked 
\}j  appellant  seems  to  have  been  granted  him,  there  was  no  error  in  refusing 
^  continue  on  account  of  the  absent  witnesses. 

While  the  record  does  not  disclose  the  reason  for  the  absence  of  counsel 
-who  had  formerly  represented  appellant,  there  is  likewise  no  showing  that 
enoh  counsel  had  been  employed  and  were  unavoidably  prevented  from  ap- 
pearing. Moreover,  the  record  shows  that  appellant  was  ably  represented  by 
oounsel,  and  had  local  counsel  who  was  acquainted  with  the  jurors,  andciti- 
xens  who  might  be  called  as  jurors.  We  are  of  opinion  there  was  no  error 
in  refusing  a  continuance  on  account  of  counsers  absence.  In  addition  to 
the  questions  presented  above,  the  reasons  for  a  new  trial  assign  as  error  the 
action  of  the  court  in  not  restraining  the  attorney  for  the  prosecution  in  his 
argument  to  the  jury.  The  statements  of  the  Commonwealth's  attorney 
that  were  objected  to  are  set  out.  The  bill  of  exceptions  shows  that  defend- 
ant moved  the  court  to  restrain  the  Commonwealth's  attorney  from  personal 
abuse  of  defendant  in  bis  argument  to  the  jury.    We  assume  this  objection 
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to  refer  to  the  language  set  out  Id  the  reaaoDB  for  new  trial.  The  langnaee^ 
of  the  attorney  is  a  severe  arraignment  of  appellant  and  denunciation  of  tb» 
cowardly  assassination  of  Lee  Tolliver,  coupled  with  an  earnest  ezbortatlon 
to  the  jury  to  find  defendant  guilty,  and  inflict  severe  punishment  on  him. 
While  this  was  severe,  it  was  not  unwarranted  when  the  case  is  viewed  from 
the  standpoint  of  the  prosecution.  The  facts  appear  to  be  that  on  January 
9*3,  1903,  Lee  Tolliver  and  another  were  driving  some  cattle  along  the  road 
in  Blltott  county,  at  about  6  o'clock  p.  m.,  when  Lee  Tolliver  was  shot  from 
ambush,  and  died  then  and  there. 

There  was  about  two  Inches  of  snow  on  the  ground,  and  by  this  it  was  de- 
termined that  the  assasslnliad  deliberately  concealed  himself  inside  the  fence 
behind  some  bushes,  and  when  his  victim  came  in  rangq.  fired  the  deadly 
shot.  From  the  track  in  the  snow  it  is  shown  that  the  assassin,  a  man 
wearing  an  8  or  0  shoe,  went  over  the  hill  towards  the  home  of  appellant*8 
mother,  some  few  hundred  yards  away,  and  it  is  also  shown  that  appellant 
lived  near  his  mother,  probably  200  yards  away.  The  appellant  was  met  on 
the  road  not  far  ahead  of  Lee  Tolliver,  both  going  in  the  same  direction, 
and  in  the  direction  of  the  scene  of  the  murder.  Tolliver  was  killed  by  a  45 
oalibre  ball,  and  it  was  shown  thi^t  appellant  had  a  pistol  that  would  carry 
such  a  ball. 

Appellant  admitted  he  was  at  his  mother's  house  and  heard  the  shot  that 
killed  Tolliver.  Besides  this  circumstantial  evidence,  positive  confessions 
of  guilt  by  appellant  were  proved  by  two  witnesses,  made  while  appellant 
was  in  jail.  The  circumstances  of  this  premeditated  murder  authorized  the 
most  severe  denunciation  of  the  guilty  party,  and  is  a  case  that  well  calls 
for  extreme  penalty.  The  prosecuting  attorney,  In  the  words  contained  in 
the  bill  of  exceptions,  did  not.  in  our  opinion,  go  oustide  the  record,  or  be- 
yond legitimate  argument  in  discusslnff  the  question  of  guilt  or  innocence 
of  appellant,  and  having  reached  a  conclusion  of  that  a^ument,  he  had  a 
right  to  present  to  Ihe  jury,  from  the  evidence,  the  enormity  of  the  qrime 
and  the  imperative  demand  of  the  law  for  severe  penalty  In  such  a  case 

Appellant  complains  of  the  action  of  the  court  in  permitting  a  witness  to 
state  the  exclamation  of  Tolliver  when  he  was  shot.  He  said,  "Lord  God,  I 
am  killed."  In  this  there  could  be  no  eiror.  Tolliver  was  killed,  and  bis 
death  fully  established  before  the  jury.  Besides,  this  was  a  part  of  the  res 
gestsB.  It  happened  immediately  following  the  shooting.  How  appellant 
could  in  any  way  be  prejudiced  by  this  statement  we  are  at  a  loss  to  under- 
stand, even  if  it  were  not  admissible  as  res  gestae.  Appellant  complains  also 
of  the  action  of  the  court  in  refusing  to  exclude  from  the  jury  statement  of 
witness  MoKenzie,  "this  is  Lee  Tolliver's  wife." 

We  fail  to  see  wherein  this  statement  was  prejudicial  to  appellant.  So  far 
as  the  bill  of  evidence  shows,  this  was  a  voluntary  statement  by  the  witness 
of  an  immaterial  and  irrevelant  fact  that  shed  no  light  on  the  question  at 
issue.  As  to  the  latter  part  of  the  testimony  of  the  same  witness,  as  to  there 
being  three  stands  inside  the  fence,  shown  by  the  tracks  in  the  snow,  this, 
it  seems,  was  competent  evidence  of  the  surroundings  of  the  place  of  the 
killing,  and  of  the  conduct  of  the  assassin.  Exceptioi.  fvas  taken  to  the  rul- 
ing of  the  court  in  permitting  Cecil  Rose,  a  boy  about  eleven  yearn  of  age, 
to  testify  lor  the  prosecution.    The  only  ground  of  objection  to  this  witness 
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1b  his  age.  The  axainioatioo  on  voir  dire  showed  this  boy  to  be  iDtelligent, 
and  to  QDderstaod  the  importaooe  of  hia  telDng  the  truth,  as  well  as  the 
nature  of  an  oath  or  aflQrmatloo.  There  was  no  error  In  permitting  his  tes- 
timoDj  to  go  to  the  jary,  leaving  it  for  them  to  pass  on  the  truth  of  it. 
Objeotion  was  also  made  to  the  testimony  of  Click  and  Garter,  introduced  on 
rebattal.  In  this  there  was  no  error.  The  trial  court  might,  in  his  discre- 
tion, have  admitted  that  testimony  as  testimony  in  chief,  bnt  this  he  did 
sot  do,  bat  cautioned  the  jury  that  it  was  for  the  purpose  of  contradiotios 
only. 

The  instructions,  two  in  number,  were  also  objected  to.  These  two  present 
fairly  and  clearly  the  question  of  guilt  or  Innooenoe  of  appellant  of  the 
charge  of  murder.  The  first  requiring  a  belief  beyond  a  reasonable  doubt  of 
defendant's  guilt,  and  the  other  instruction  is  the  converse,  1.  e.,  if  they 
have  a  reasonable  doubt  they  shall  acquit.  This  is  the  whole  law  of  the 
case.  InstruotloDS  8  and  4  asked  for  were  but  a  repetition  of  No.  2 
given.  Instruction  No.  6  was  as  to  the  effect  to  be  given  to  the  testimony 
of  the  witness  Click,  about  whlcb  we  have  spoken  above.  It  is  also  as- 
signed as  a  reason  for  a  new  trial  that  the  verdict  is  not  supported  by  the 
evidence.  This  was  a  most  cruel  and  willful  murder.  The  only  question 
was  as  to  the  identity  of  the  murderer.  There  was  evidence  showing  con- 
fessions by  appellant  that  he  was  the  person :  evidence  showing  he  was  in 
the  vicinity;  tracks  wont  toward  his  house;  that  he  bad  a  weapon  by  which 
the  shot  could  have  been  fired.  This  is  sufficient  to  sustain  a  verdict.  The 
question  of  the  truth  of  these  statements  was  for  the  jury. 

We  perceive  no  error  in  the  record  prejudicial  to  the  substantial  rights  of 
appellant,  and  the  judgment  is,  therefore,  afQrmed. 


BARRY,  &c.  V.  MURPHY. 

(Filed  November  19.  1Q02— Not  to  be  reported.) 

Cancellation  of  deed  for  fraud-" Appellee,  in  consideration  of  |1  cash  Id 
band  paid  and  love  and  afTection,  con\eyed  to  the  sons  of  his  half-brother 
real  estate  worth  IbOO  or  $1,000,  reserving  a  life  estate  in  same.  Appellee  in 
this  action  seeks  to  have  said  deed  cancelled,  alleging  that  he  was  old  and 
addicted  to  drink  and  was  Imposed  upon  in  executing  said  deed,  thinking  it 
was  a  will.    The  judgment  setting  aside  the  deed  is  sustained. 

Barnett  &  Barnett  for  appellants. 

Lane  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  White. 

The  appellee.  Murphy,  brought  this  action  to  set  aside  and  cancel  as  void 
a  deed  executed  by  himself  to  appellants  for  certain  property  in  Louisville. 
The  deed  was  made  February  1,  ISOO,  and  the  consideration  recited  is  love 
and  affection  for  appellants,  sons  of  appellee's  half-brother,  and  one  dollar 
cash.  The  title  conveyed  wi^s  the  fee,  after  a  reservation  of  a  life  estate  to 
himself.  The  life  estate  reserved  was  also  conveyed  to  appellants  as  trusteea 
for  the  benefit  of  appellee. 

vol.  24 -61 
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It  la  sought  to  set  aside  this  ooDveyanoe  because  there  was  do  ooosldera 
tlQD  therefor,  and  because  it  was  obtained  by  fraud  and  undue  influenoe 
and  advantage  over  appellee,  who  was  at  that  time  aged  and  infirm,  weak 
in  body  and  mind.  Appellants  denied  that  there  was  no  consideration  for 
the  deed.  They  say  the  recitation  of  the  deed  is  true;  that  they  paid  the  one 
dollar,  and  that  appellee  freely  and  voluntarily  executed  same  as  a  gift,  and 
to  give  appellants  the  legal  right  to  control  the  property  for  his  benefit  dur- 
ing life.  They  deny  that  the  deed  was  obtained  by  fraud  or  undue  influenoe, 
or  by  any  influenoe  by  them  to  procure;  that  it  was  the  free,  voluntary  act 
of  appellee,  without  suggestion,  persuasion  or  procurement  from  them. 
Upon  this  issue  proof  was  taken,  and  the  chancellor,  on  hearing,  granted 
the  relief  sought.  To  reverse  that  judgment  this  appeal  is  prosecuted.  The 
proof  shows,  without  contradiction,  that  appellee  is  old  and  infirm;  had 
had  a  stroke  of  paralysis  and  had  been  confined  to  his  room  and  bed  quite  a 
long  time  and  un^ler  treatment  for  gangrene  in  his  arm ;  that  he  was  very 
much  addicted  to  drink  and  had  no  property  save  that  in  dispute;  had  do 
income  except  the  rents  of  this  small  piece  of  property,  and  a  pension  of  $12 
jter  month.  There  appears  no  reason  why  he  should  deed  away  his  property. 
'  It  seems  to  be  clearly  proven  that  the  dollar  was  paid  by  appellants  to  ap- 
T)ellee  when  the  deed  was  executed.  Now  this  was  a  deed  of  gift  in  fact: 
It  was  not  pretended  to  have  been  a  sale  and  purchase,  and  the  fact  that 
these  nephews  took  the  trouble  to  send  out  and  get  a  gold  piece  changed  io 
order  to  pay  their  old  uncle  one  dollar,  when  he  was  giving  them  iSOO  or  a 
11,000,  is  suggestive  that  all  was  not  right.  Under  the  peculiar  ciroum- 
fltances  of  this  transaction  we  think  appellants  should  have  shown  that  they 
acted  in  absolute  good  faith  and  fairly  with  appellee,  and  that  he  was  well 
aware  of  the  nature  of  his  act.  Appellee's  testimony  is  that  he  thought  be 
was  making  a  will,  as  he  had  done  before,  that  he  could  destroy  at  bis 
plHasure.  He  proves  that  he  was  very  much  addicted  to  drink,  and  when 
drinking  was  incapable  of  transacting  any  kind  of  business.  The  trial 
couit  took  the  view  that  the  tranraction  was  not  free  from  fraud,  and  was 
without  real  consideration  to  support  it,  and  so  decreed  a  cancellation  of  the 
deed,  directing  a  quit-claim  back  to  be  executed. 

We  are  of  opinion  there  is  no  error  in  the  judgment,  and  the  same  is 
affirmed. 


PETRIE  V.  CARTWRIGHT. 
(Filed  November  12,  1902.) 

Petrie  &  Standard  for  appellant. 

G.  A.  Denny  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobsou. 

Modified  on  its  face  November  18,  1P02. 

The  appellant,  Mary  Petrie,  was  going  to  her  home  in  Elkt-on,  Ey.,  after 
night,  in  company  with  her  husband's  sister,  Mary  Belle.  They  were  fol- 
lowed by  two  men  named  Blye  and  Crouch,  the  Utter  proposing  sexual  In- 
tercourse and  making  an  exposure  of  his  person.    They  hurried  od  aDd  met 
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^oe  Petrie;  the  husband  of  Mary.  She  told  him  of  the  oooduot  of  the  men, 
«nd  be  Immediately  went  baok  up  the  street  in  the  direction  of  them.  When 
lie  overtook  them  he  asked  Gronoh  what  he  had  inenlted  his  wife  for. 
Crouch  said:  ^'Damn  your  wife,  and  you  too/*  Petrlethens  truck  him.  A 
eouffle  followed)  and  Grouch  fell.  Grouch  and  Blye  were  white  men ;  Petrie 
^as  a  negro;  the  dlfDcolty  came  up  Just  in  front  of  a  billiard  saloon;  Blye 
-^BS  catting  at  Petrie  with  his  knife;  some  one  called  out  to  Petrie  to  run, 
whioh  he  did.  Appellee  Gartwright,  who  was  the  city  marshal,  was  in 
flight,  a  few  yards  off,  and  seeing  Grouch  fall  as  Petrie  ran  pass,  called  to 
him  to  halt,  and  when  he  did  not  stop,  fired  his  pistol  in  the  ground.  He 
^hen  fired  a  second  time,  takings  aim  at  Petrie,  and  killing  him.  Petrle'B 
olothes  were  out  behind;  his  clothing  was  cut  through  and  through,  and  his 
skin  scraped.  These  cuts  were  made  by  Blye  while  he  was  scuffling  with 
"Grouch.  Although  the  officer  called  to  Petrie  twice  to  stop,  he  does  not  ap- 
pear to  have  heard  him.  Neither  recognized  the  other  in  the  dark.  Grouch 
was  very  drunk,  so  that  he  had  no  recollection  of  what  occurred.  He  was 
iirulsed  on  the  back  of  the  head  by  the  blow  or  fall,  but  except  a  knot  there, 
received  no  other  injury. 

The  wife,  Mary  Petrie,  then  filed  this  action,  under  section  4  of  the  Een- 
•liucky  Statutes,  to  recover  for  the  death  of  her  husband.  The  defendant 
pleaded  In  substance  that  he  was  acting  in  his  official  capacity ;  that  the 
-deceased  committed  an  offense  in  his  presence  by  striking  Grouch,  and  im- 
mediately turned  to  flee;  that  he  tried  to  stop  him  and  place  him  under 
-arrest  and  pursued  him  for  that  purpose,  but  could  not  overtake  him,  and 
was  forced  to  shoot  him  to  prevent  his  escaping;  that  he  used  no  more  force 
^han  was  necessary,  and  that  he  believed,  and  had  reasonable  grounds  to 
believe,  that  a  felony  had  been  committed;  and  that  he  had  no  other  means 
■of  preventing  the  escape  of  the  felon  but  to  shoot  him.  The  court  instructed 
the  Jury  that  if  the  officer  believed  in  good  faith,  and  had  reasonable  grounds 
to  believe,  that  Petrie  had  committed  a  felony,  and  after  using  all  other 
available  means  to  arrest  him,  fired  the  fatal  shot  solely  in  order  to  procure 
his  arrest,  and  in  doing  so  used  no  more  force  than  appeared  to  him  to  be 
reasonably  necessary  in  order  to  make  the  arrest,  they  should  find  for  the 
xlefendfknt.  The  Jary  found  a  verdict  for  the  defendant  linder  these  instruc- 
tions, and  the  plaintiff  appeals. 

We  think  it  evident  from  the  proof  that  Petrie's  flight  was  not  to  avoid 
-arrest,  but  only  to  esoape  what  he  conceived  to  be  an  Impending  danger. 
We  think  it  also  clear  that  the  fall  of  Grouch  was  due  rather  to  his  being 
very  drunk  than  to  any  other  cause,  for  he  seems  to  have  fallen  in  the  scuf^e, 
-and  not  when  he  was  struck.  The  jury  were  warranted  in  concluding  from 
all  the  evidence  that  Petrie  had  in  fact  committed  no  felony.  The  question, 
therefore,  presented  is,  may  a  peace  officer,  to  make  an  arrest  upon  a  sus- 
picion of  felony,  shoot  a  person  who  does  not  stop  when  called  upon  to  halt? 
The  statute  provides:  ''A  peace  officer  may  make  an  arrest  *  *  *  wlth-^ 
-out  a  warrant  when  a  public  offense  is  committed  in  his  presence,  or  when 
be  has  reasonable  grounds  for  believing  that  the  person  arrested  has  com- 
mitted a  felony. 

-  *'A  private  person  may  make  an  arrest  when  he  has  reasonable  grounds 
4k>r  believing  that  the  person  arrested  has  committed  a  felony. 
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**No  unneoegsary  foroe  or  Tlolenoe  shall  be  used  in  making  Ibe  arrert.'^** 
(Criminal  Code  of  Praotioe,  seotioni  86,  37,  48.) 

In  Dllger  v.  Oommonwealtb,  88  Ey. ,  560.  the  oonrt,  after  referring  to  tbea»- 
■tatntory  provisions  speaking  of  tbe  oflSoer's  ifntbority,  said:  ^'Onr  statute- 
is  silent,  save  as  above  ojted,  as  to  tbe  foroe  he  may  use.    We  mnst,  there- 
fore, tarn  to  tbe  oomnjon  law  for  gaidanoe.    By  it,  in  a  oase  of  felony,  b^ 
may  use  snob  foroe  as  is  necessary  to  capture  tbe  felon,  even  to  killing  bln» 
When  in  flight.     Where  it  is  a  misdemeanor,  however,  the  rule  Is  otherwise. 
It  is  his  duty  to  make  tbe  arrest,  but  unless  tbe  offender  is  resisting  to  sooli' 
an  extent  as  to  place  theoflQcer  in  danger  of  loss  of  life  or  great  bodily  barm 
tbe  latter  can  not  kill  him.    He  can  only  do  so,  or  inflict  great  bodily  barm, 
when,  by  reason  of  resistance,  be  is  placed  in  the  like  danger.    If  he  meet. 
With  resistance  be  may  oppose  sufficient  force  to  overcome  it,  even  to  tbe 
taking  of  life." 

In  tbe  previous  case  of  Head  v.  Martin,  85  Ky.,  481,  tbe  court  announced 
tbe  same  rule.  There  it  also  said  :  '* Human  life  is  too  sacred  to  admit  of  a 
more  severe  rule.  Officers  of  tbe  law  are  properly  clothed  with  its  sanctity^ 
they  represent  its  majesty,  and  must  be  properly  protected;  but  to  permit 
tbe  life  of  one  charged  with  a  mere  misdemeanor  to  be  taken  when  fleeinir 
from  tbe  officer  would,  aside  from  its  inhumanity,  be  productive  of  more 
abuse  than  good.  Tbe  law  need  not  go  unenforced.  Tbe  officer  can  sum- 
mon bis  posse  and  take  tbe  offender." 

The  authorities  are  clear  that  where  tbe  offense  is  only  a  misdemeanor  tbe- 
officer  can  not,  to  prevent  bis  escape,  take  the  life  of  tbe  offender  when  In 
flight.  (Head  v.  Martin,  21  Amer.  A  Eng.  Ency.  of  Law,  204;  Thompson 
V.  Einkead,  29  Am.  St.  B.,  68;  Note  to  Hawkins  v.  Commonwealth,  61 
Amer.  Dec,  162.)  They  are  also  uniform  that  an  officer  may  lawfully  ar- 
rest one  who,  as  he  believes,  and  has  reasonable  grounds  to  believe,  has  oom- 
mitted  a  felony.  (Deerlng  v.  State,  19  Am.  Bep.,  669.)  And  it  is  laid  down 
that  in  such  case  be  must  proceed  very  cautiously  when  the  person  sought, 
to  be  arrested  flees,  as  flight  Is  different  from  resistence.  (Note  to  Hawkine 
V.  Commonwealth,  61  Am.  Dec.,  162.)  But  these  authorities  do  not  deter- 
mine tbe  question  whether  an  officer  acting  without  warrant  is  excusable- 
for  killing  such  a  person  in  flight  when  he  had  reasonable  grounds  to  believe 
a  felony  had  been  committed,  although  in  fact  tbe  offense  was  only  a  mie- 
demeanor. 

The  common  law  rule  as  to  tbe  arrest  of  a  felon  is  thus  stated  in  d 
Bishop's  Criminal  Law,  section  647:  "And  in  oases  of  felony,  tbe  killing  t*^ 
Justifiable  foeaause  an  actual  arrest  is  made,  if  in  no  other  way  tbe  escaping 
felon  can  be  taken."    (4  Blackstone,  292.) 

In  Conrady  v.  People,  6  Parker  (N.  T. ),  234,  an  officer  who  bad  arrested 
a  person  on  suspicion  of  felony,  shot  and  killed  him  when  be  attempted  to 
escape.  Tbe  deceased  was  in  fact  guilty  of  only  a  misdemeanor,  and  tbe 
officer  was  held  guilty  of  manslaughter.  To  same  effect  substantially  is  tbe^ 
oase  of  Kilvington,  104  Cal.,  86,  48  Am.  St.  Bep.,  78.  Tb'ere  an  officer  nw 
two  men  running,  the  binder  man  crying  out:  "Stop  thief  1"  He  com- 
manded tbe  front  man  to  stop;  tbe  order  was  disobeyed;  be  then  shot  an^ 
killed  him.  It  was  held  that  as  be  had  reasonable  cause* to  believe  a  felony^ 
had  been  committed,  and  shot  merely  to  intimidate  tbe  man  sought  to  l»t 
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arrested  and  not  vitb  the  purpose  of  hitting  bim,  it  was  a  questiop  for  the 
Jury  whether  he  was  guilty  of  criminal  negligence. 

We  have  been  unable  to  find  any  common-law  authority  justifying  an 
•offioer  in  killing  a  person  sought  to  be  arrested  who  fled  from  him  where  the 
•officer  acted  upon  sndpitifon  afod' no  felony  had  In  fact  been  committed. 

'the  ootnmon-law  rulB  allowing  tin  officer  to  kill  a  felon  in  order  to  arrest 
"him  rests  upon  the  Id^a  that  felons  ought  not  to  be  at  large;  and  that  the 
life  df  a  feloh  has  been  forfeited,  for  felonies  at  common  law  were  punisha- 
ble with  death.  But  where  no  felony  has  been  committed  the  reason  of  the 
Tule  does  not  apply;  and  It  seems  to  us  that  the  sacredness  of  human  life, 
^ind  the  danger  of  abuse,  do  noty  permit  an  extension,  of  the  common-law 
ruie  to  oases  of  suspected  felonies.  To  do  so  would  be  to  bring  many  cases 
of  misdemeanor  within  the  rule,  for  in  a  large  per  cent,  of  these  cases  the 
officer  oould  show  that  be  had  reasons  to  suspect  the  commission  of  a  felony, 
4ind  it  would  be  left  entirely  with  him  to  say  whether  he  was  proceeding 
^iTgainst  the  defendant  for  a  misdemeanor  orfbi*  a  felony. 

The  notion  that  a  peace  officer  may  In  all  oases  shoot  one  who  flees  from 
iilm  when  about  to  be  arrested  is  unfounded.  'Officers  have  no  such  power, 
-except  in  cases  of  felony,  and  there  as  a  last  resort,  after  all  other  means 
Jmye  failed.  It  is  never  allowed  where  the  offense  is  only  a  misdemeanor; 
«nd  where  ^here  is  only  a  suspicion  of  felony  the  officer  is  not  warranted  in 
tieatlog  the  fugitive  as  a  felon.  If  be  does  this,  he  does  so  at  his  peril,  and 
isilable  if  it  turns  out  that  he  is  mistaken.  He  may  lawfully  arrest  upon  a 
-suspicion  of  felony,  but  he  Is  only  warranted  in  using  such  force  in  making 
the  arrest  as  Is  allowable  in  other  cases  not  felonious,  unless  the  offense  was 
in  fact  a  felony. 

"In  all  cases,  whether  civil  or  criminal,  where  persons  having  authority 
to  arrest  or  imprison,  and  using  the  proper  means  for  that  purpose,  are  re- 
elsted  in  so  doing,  they  may  repel  force  with  force  and  need  not  give  back; 
•and  if  the  party  making  resistance  is  unavoidably  killed  in  the  struggle, 
this  homicide  is  justifiable. ''    (1  Russell  on  Crimes,  665. ) 

-In  Lindle  v.  Commonwealth,  23  Ky.  Law  Rep.,  1807,  this  rule  was  fol- 
lowed where  an  officer  attempted  to  arrest  a  person  upon  reasonable  grounds 
to  believe  he  had  committed  a  felony  and  was  forcibly  resisted  by  him.  But 
where  a  supposed  offender  simply  falls  to  stop  when  ordered  to  do  so  a  differ- 
ent principle  applies.  Although  the  rule  is  otherwise  laid  down  In  State  v, 
Evans,  161  Mo.,  96.  84  Am.  St.  Rep.,  660,  the  question  was  not  before  the 
oourt  in  that  case,  and  as  was  well  said  in  Thomas  v.  Kinkead,  29  Am.  St. 
Sep.,  70,  the  rule  as  thus  stated  is  not  sustained  by  the  common  law  au- 
ithorities. 

The  court  should  have  allowed  the  evidence  as  to  what  took  place  between 
Blye  and  Crouch  and  the  two  women :  also  as  to  what  took  place  between 
them  and  Joe  Petrie,  as  they  were  only  a  short  distauce  from  home  when 
the  transaction  occurred,  and  before  they  got  home  they  heard  the  shots. 
The  whole  thing  was  so  closely  connected  that  it  should  all  be  regarded  as 
<ine  transaction,  and  the  evidence  referred  to  was  competent  as  res  gestas. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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SCOTTISH  UNION  AND  NATIONAL  INS.  CO.  v.  STRAIN: 

(Filed  November  dO,  190S— Not  to  be  reported.) 

iDsuraDoe—Pleading—Departure' Appellee  filed  her  petition  to  recover  m- 
loffl  of  $460  apoD  merohandise  and  t880  od  flztores  under  a  policy  cf  lire  In- 
■nrance.  Appellee  was  permitted  to  file  an  amended  petition  in  wblcb  ■be> 
altered  that  after  the  first  fire,  wbioh  occurred  on  the  Slst  of  February.  1001* 
she  put  the  remnant  of  her  goods  and  fixtures,  which  were  not  totally  de- 
stroyed by  the  first  fire,  in  the  best  possible  order  and  left  them  in  the  store- 
until  the  ISth  of  May,  1901,  when  another  fire  occurred.  It  is  insisted  tba% 
this  amendment  was  a  departure.  Held— That  the  amendment  was  properly 
filed  under  section  134,  Civil  Code  of  Practice.  The  amendment  and  tbe> 
original  petition  both  sought  to  recover  for  losses  of  property  expressly  cov- 
ered by  the  policy.  Appellant  filed  a  plea  in  abatement,  alleging  that  it 
was  not  liable  because  of  the  failure  of  appellee  to  submit  to  an  examina- 
tion under  oath  concerning  the  loss  as  required  by  the  policy,  to  which  a  de- 
murrer was  sustained  and  an  amended  plea  filed,  in  which  it  denies  that  it 
refused  to  pay  said  loss  after  the  fire  in  February,  or  that  it  had  notice  of 
said  loss.  Demurrers  were  sustained  to  the  plea  and  amended  plea.  Held— 
That  as  the  Code  abolished  pleas  in  abatement  the  objections  contained  li> 
those  pleas  should  have  been  presented  In  the  answer  and  left  to  the  deter- 
mination of  the  jury.  The  right  to  examine  the  insured  relative  to  the  losft 
is  not  a  condition  precedent  to  the  bringing  of  the  suit.  The  appellant  filed 
an  answer  in  two  paragraphs.  In  the  first  it  put  in  issue  the  value  of  the- 
stook  destroyed.  In  the  second  it  alleges  that  the  husband  of  plaintiff  and 
her  agent  in  charge  of  the  store  was  unable  to  walk  without  crutches,  and 
he,  in  moving  about  the  storeroom  with  a  lighted  lamp,  fell  and  ihe  oi> 
spread  over  the  floor  and  became  ignited,  which  he  could  have  uxtioguished* 
but  neglected  to  do  so.  A  demurrer  was  sustained  to  the  second  paragraph 
of  the  answer.  Held— That  the  demurrer  was  properly  sustained  thereto. 
The  law  is  well  settled  that  an  insurance  company  is  responsible  for  losses 
insured  against,  although  same  may  have  resulted  from  the  negligence  or 
carelessness  of  the  insured  or  its  agent.  Appellant  filed  an  amended  answer, 
in  which  it  was  alleged  that  the  polioy  of  insurance  was  taken  out  by  the 
husband,  who,  by  his  acts  and  representations,  induced  the  agt-nt  of  the 
company  to  believe  that  he  was  J.  K.  Strain,  and  that  he  was  taking  out  the- 
policy  apon  his  own  goods  for  his  own  benefit,  and  that  if  they  had  known 
the  property  belonged  to  his  wife  they  would  not  have  Issued  the  policy. 
Appellant  also  plead  that  the  soda  water  fountain  was  not  the  property  ot 
Appellee,  as  she  had  only  paid  a  small  part  of  the  purchase  price  and  given 
her  notes  for  the  balance,  expressly  stipulating  that  the  title  to  the  property 
was  to  remain  in  the  fountain  company  until  the  purchase  money  was  paid. 
Held— That  the  court  did  not  err  In  refusing  to  submit  to  the  jury  the  de- 
fense relied  on  in  the  amended  answer.  Th**  testimony  shows  that  appellant 
had  carried  a  policy  on  this  stook  of  goods  for  several  years,  and  if  it  did  not 
know  whose  goods  it  was  really  Insuring  it  was  due  to  their  own  negligence 
in  falling  to  make  inquiries  to  inform  themselves  of  the  fact.  The  proof 
shows  that  the  soda  fountain  was  the  propnrty  of  appellee,  and  the  verdict  iik 
favor  of  appellee  for  $800  will  not  be  disturbed. 

Robertson  &  Thomas  for  appellant. 

R.  E.  Johnson  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 
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This  action  was  InstitDted  by  appellee  upon  a  fire  insaranoe  policy  for  1800, 
which  appellant  had  issued  to  her,  1460  upon  the  merchandise  and  I860  npon 
her  flztares,  consisting  of  show  cases,  soda  water  fountain  and  apparatus, 
chairs,  tables,  stove,  etc.  After  setting  out  the  manner  and  extent  of  her 
loss,  which  she  says  was  in  excess  of  the  amount  of  her  insurance,  the  peti- 
tion further  alleges:  "That  according  to  the  terms  of  said  policy,  imme- 
diately after  said  fire  defendant  was  notified  thereof,  and  their  agent  and 
adjuster  came  to  Mayfleld,  yiewed  the  loss  and  pretended  to  make  out  an 
Inventory  thereof,  but  refused  to  pay  or  settle  therefor;  that  she  then  de- 
manded that  an  arbitration  be  had  as  to  the  amount  of  such  loss,  which  the 
defendant  refused,  and  denied  that  they  were  liable  for  anything." 

Before  answer,  the  plaintiff  was  permitted  to  file  an  amended  petition,  in 
wliich  she  alleged  that  after  the  first  fire,  which  occurred  on  the  Slst  of  Feb- 
ruary, 1901,  she  put  the  remnant  of  her  goods  and  fixtures,  which  were  not 
totally  destroyed  by  the  first  fire,  in  the  best  possible  order  and  left  them  in 
the  store  until  the  12th  of  May,  1001,  when  another  fire,  which  began  in  the 
adjacent  building,  burned  them  up;  that  the  policy  sued  on  was  still  in  full 
force  and  effect ;  and  that  by  reason  of  the  second  fire  her  loss  became  a  total 
one.  The  defendant  objected  to  the  filing  of  this  amended  petition,  and  this 
is  the  first  error  complained  of. 

It  is  insisted  that  the  amended  petition  states  a  new  and  distinct  cause  of 
action,  which  has  no  connection  with  the  alleged  losses  growing  out  of  the 
first  fire.  Section  1S4  of  the  Civil  Code  reads  as  follows;  "The  court  may  at 
any  time,  in  furtherance  of  justice  and  on  such  terms  as  may  be  proper^ 
permit  a  pleading  or  proceedings  to  be  amended,  if  the  amendment  does  not 
change  substantially  the  claim  or  defense." 

The  original  petition  sought  to  recover  for  losses  of  property  expressly 
covered  by  the  policy.  The  amended  petition  seebe  to  recover  for  additional 
injury  to  the  same  property,  covered  by  the  same  policy,  by  a  subsequent 
fire.  We  are  of  the  opinion  that  it  did  not  state  a  new  cause  of  action,  as 
the  relief  sought  by  both  Involves  the  same  question,  depends  upon  the 
same  evidence,  and  to  which  the  same  defense  would  generally  arise.  The 
motion  was,  therefore,  properly  overruled. 

The  defendant  thereupon  filed  "a  plea  in  abatement,"  in  which  they  say 
that  "it  is  one  of  the  conditions  of  the  policy  sued  on  that  the  insured 
when  required  should  submit  to  an  examination  under  oath  by  any  person 
named  by  the  company  concerning  the  loss;  and  that  its  adjuster,  J.  B. 
Gray,  after  the  fire,  for  the  purpose  of  Investigating  and  adjusting  said  loss, 
requested  plaintiff  to  submit  to  an  examination  under  oath  concerning  said 
loss,  but  that  she  peremptorily  refused  to  do  so,  and  that  In  consequence  of 
such  refusal  she  can  not  maintain  this  suit." 

A  demurrer  was  sustained  to  this  plea,  and  the  defendant  filed  an  amend* 
ment  in  which,  In  addition  to  the  facts  relied  on  in  the  original  plea  in 
abatement.  It  denies  that  it  refused  to  pay  plaintiff's  losses  after  the  fire  in 
February,  or  settle  therefor,  or  that  it  denied  its  liability  thereunder;  and 
alleges  that  It  received  no  notice  of  the  losses  of  the  fire  or  any  claim  for  loss 
or  damage  arising  by  reason  thereof.  A  general  demurrer  was  also  sustained 
to  this  pleading,  and  appellant  thereupon  filed  an  answer  In  two  paragraphs. 
In  the  first  it  put  in  issue  the  value  of  the  stock  destroyed.    In  the  second  it 


960  SCOTTISH  UNION  AND  NAT.  INS.  00.  V.  STRAIN. 

al'leRefl  that  S.  L.  Stralii,  the  hashand  of  piatntlfl,  and  hnr  agent  in  obarvc^ 
of  the  Btore,  was  unable  to  walk  without  crutches,  and  that  he  in  mawinu 
about  the  storeroom  with  a  lighted  lamp,  fell  and  the  oil  spread  over  the  floor 
and  became  ignited,  which  he  could  have  extinguished,  but  neglected  to  do 
so;  and  also  failed  to  give  the  fire  alarm,  but,  on  the  contrary,  fastened  the 
front  door  of  the  storeroom  and  notified  the  public  that  the  fJra  bad  been 
extinguished;  that  this  was  in  violation  of  her  contract  to  use  every  effort 
to  preserve  the  insured  property,  and  that  on  this  account  no  recovery  could 
be  had.  A  demurrer  was  sustained  to  the  second  paragraph.  Appellant 
thereupon  filed  an  amended  answer,  in  -which  they  allege  in  substance  that 
the  policy  of  insurance  was  taken  out  by  S.  L.  Strain,  who  by  his  acts  and 
representations  Induced  the  agent  of  the  company  to  believe  that  he  was  J. 
E.  Strain,  and  that  he  was  taking  out  the  policy  upon  his  own  goods  for  hia 
own  benefit;  and  that  if  they  had  known  the  property  belonged  to  his  wife 
they  would  not  have  issued  the  policy.  They  also  plead  that  the  soda  water 
fountain  and  attachments  were  not  the  property  of  the  plaintiff,  but  be- 
longed to  the  American  Soda  Fountain  Go. :  that  the  plaintiff  had  only  paid 
a  small  sum  upon  the  purchase  price  thereof,  and  given  her  notes  for  the 
balance,  expressly  stipulating  that  the  title  to  the  property  was  to  remain 
in  the  said  fountain  company;  and  that  this  fact  was  fraudulently  concealed 
from  them.  The  issues  being  made  up,  a  trial  rei^ult-ed  in  a  judgment  for 
$800  for  the  plaintiff,  and  the  defendant  hos  appealed,  and  very  earnestly 
contends  that  the  trial  court  erred  in  sustaining  the  demurrers  to  its  **pleas 
in  abatement."  The  "Code  of  Practice"  has  virtually  abolished  pleas  in 
abatement.  Defense  to  an  action  can  be  made  only  by  motion,  demurrer  or 
answer.  The  grounds  of  demurrer  now  specifically  recited  in  the  Civil  Code 
were  under  the  old  practice  grounds  for  a  plea  in  abatement,  and  many 
other  defects  and  irregularities  which  were  also  reached  by  plea  in  abate- 
ment, such  as  the  want  of  bond  for  cost  in  an  action  brought  by  a  nonresi- 
dent, a  variance  between  the  writ  and  declaration,  the  failure  of  the  plaintiff 
to  file  the  note  sued  on  with  the  petition  as  required  by  the  statute,  author- 
izing suit  by  petition  and  summons,  the  misnomer  of  the  plaintiff  or  defend- 
ant, or  the  omission  of  the  names  of  the  firm  or  other  person  to  whom  an 
obligation  was  given  by.  their  title  or  description  only,  now  must  be  reached 
by  motion,  and  not  by  plea  In  aba  ement-  The  facts  relied  on  in  the  pleas 
in  abatement  were  properly  matter  of  defense  which  should  have  been  set 
up  in  the  answer  and  left  to  the  determination  of  the  Jury  under  proper  in- 
structions from  the  court.  (St.  Louis  Ins.  Co.  of  North  America  v.  For- 
wood,  Orchs  &  Co.,  18  Ey.  Law  Rep.,  26;  White  v.  Dwelling  House  Ins. 
Co.,  12  Ky.  Law  Bep. ,  191;  Joyce  on  Insurance,  section  680.) 

Appellant  also  complains  that  the  court  erred  in  sustaining  a  demurrer  to 
the  second  paragraph  of  its  answer,  wherein  it  charges  that  the  fire  orig- 
inated from  the  negligence  of  appellee's  agent.  The  law  is  well  settled  that 
insurance  companies  are  responsible  for  losses  occasioned  by  a  risk  insured 
against,  notwithstanding  such  losses  may  be  directly  contributed  to  by  the 
negligence  or  carelessness  of  the  assured  or  its  agent.  (St.  Louis  Ins.  Co. 
V.  Glascow,  41  American  Decisions,  664;  ^^tna  Ins.  Co.  v.  Johnson,  11  Bush, 
694. )  In  fact  it  is  just  such  risks  as  these  that  induce  people  to  take  out 
insurance. 
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We  think  do  error  was  oomioltted  by  the  trial  court  iD  refusiog  to  submit 
to  the  determiDation  of  (be  jory  the  defense  relied  on  in  tbe  amended  an- 
swer, as  there  is  not  a  particle  of  proof  that  appellee  made  any  sort  of  repre- 
iMntation  to  induce  tbe  issoal  of  tbe  policy.  Tbe  testimony  shows  that 
appellant  bad  carried  a  policy  on  this  stock  of  goods  for  several  years*  and  if 
it  did  not  know  whose  goods  it  was  really  insuring,  it  was  dne  to  their  own 
negligence  in  failing  to  make  inquiries  to  inform  themselves  of  the  fact. 

It  is  also  contended  that  the  policy  was  void  for  the  reason  that  appellee 
was  not  tbe  sole  and  unconditional  owner  of  the  soda  fountain  and  tbe 
attachments  thereto.  The  contract  for  the  purchase  of  this  machine  recites 
that  C20  bad  been  paid  in  cash  and  seventeen  notes  of  $15  each,  due  on  the 
lirst  day  of  each  month  thereafter,  had  been  executed,  bearing  interest  from 
<late,  by  tbe  appellee  to  tbe  soda  fountain  company,  and  the  contract  further 
provides  that  in  case  of  the  failure  of  appellee  to  pay  either  of  these  notes  on 
the  day  it  became  due  that  the  soda  fountain  company  was  authorized  to 
take  possession  of  it  and  remove  the  machines.  But  it  can  not  be  doubted 
that  tbe  legal  title  to  this  machine  was  in  appellee,  and  that  she  was  tbe 
flole  and  unconditional  owner  thereof.  This  question  has  been  frequently 
decided  by  this  court,  and  no  discussion  of  tbe  grounds  for  this  conclusion 
is  necessary.  (Lancaster  Ins.  Go.  v.  Monroe,  Jeilerson  &  Co.,  19  Ey.  Law 
Rep.,  204,  and  authorities  there  cited.) 

Tbe  provisions  of  tbe  policy,  that  tbe  insured  shall  submit  to  an  examina- 
tion under  oath  by  any  person  named  by  the  company  and  subscribe  same, 
is  not  a  condition  precedent  to  the  institution  of  a  suit.  She  was  in  this 
proceeding  subjected  to  a  very  thorough  cross-examination  upon  every  ques- 
tion raised  by  the  pleadings,  and,  in  our  opinion,  the  record  presents  no 
ground  for  a  reversal  of  the  judgment. 

Judgment  afQrmed. 


ASHER  &  SONS,  &o.  v.  HOWARD. 
(Filed  November  20,  1902— Not  to  be  reported.) 

1.  Patents— Compromise— Title— J.  and  W.  on  July  6,  1846,  obtained  a 
patent  for  8,600  acres  of  land  in  Harlan  county.  Oiher  land  was  conveyed 
to  J.  in  lieu  of  his  interest  in  tbe  patent.  W.  afterwards  died  intestate, 
leaving  eight  ublldren.  B,  one  of  tbe  children,  bought  out  Ave  of  tbe  heirs, 
and  X  and  Y  owned  their  interest  in  the  patent.  Afterwards  M,  who  claimed 
the  land  under  a  prior  patent,  Instituted  suit  against  B  to  enjoin  him  from 
-cutting  timber  on  said  land.  In  the  settlement  of  this  suit  ^60  acres  of  land 
were  conveyed  to  B.  Afterwards  B  sold  tbe  timber  from  this  land  to  appel- 
lants and  had  collected  all  tbe  money  for  it  except  1^3.85.  His  brothers.  X 
and  Y,  brought  suit  against  him  for  this  amount,  claiming  that  they  were 
entitled  to  one-fourth  of  the  money  for  said  timber.  Tbe  lower  court  held 
that  the  patent  under  which  they  claimed  was  void,  and  that  they  should 
feoover  nothing.  Held— That  the  evidence  being  oonfllor.ing,  and  the  mind 
left  in  doubt  as  to  tbe  truth,  tbe  decision  of  tbe  chancellor  will  not  be  dis- 
turbed. 

2.  Joint  tenants— X  and  Y  claim  that  they  were  co-tenants  with  their 
brother  B,  and  that  his  purchase  inured  to  their  benefit.  Held— That  as  X 
and  Y  had  notice  of  the  suit  Instituted  by  M,  and  never  offered  to  contribute 
anything  towards  defeating  it,  they  are  entitled  to  no  part  of  any  property 
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B  obtained  by  a  com  prom  Ise  of  blB  claims.  The  rale  la  well  settled  that 
unless  the  oo-tenant  makes  bis  election  to  participate  In  a  reasonable  time 
and  contributes,  or  offers  to  contribute,  his  proportion  of  the  oonslderatioo 
paid,  be  wUl  be  deemed  to  have  elected  to  claim  no  benefit  from  the  transao- 
tlon. 

8.  Costs— No  judgment  for  costs  should  be  given  against  T.  J.  Asber  Ac 
Sons,  as  they  are  only  nominal  parties. 

A.  G.  Patterson,  W.  S.  Pryor  and  Wm.  Low  for  appellants. 

Cook  &  Jones  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  July  6,  1846,  James  and  William  S.  Howard  obtained  from  the  Com- 
monwealth of  Kentucky  patent  No.  8.188,  for  8,600  acres  of  land  in  Harlan 
county.  Wllltain  S.  Howard  afterward  died  Intestate,  leaving  eight  chil- 
dren, one  of  them,  B.  F.  Howard,  bought  out  five  of  the  others,  the. other 
two  children,  W.  M.  Howard  and  J.  J.  C.  Howard,  retaining  their  interest, 
and  by  an  arrangement  with  James  Howard  other  lands  were  deeded  to  him 
in  lieu  of  his  interest  in  this  patent.  In  August,  1893,  B.  F.  Howard  began 
to  cut  some  timber  on  the  land  and  was  sued  in  the  circuit  court  of  the 
United  States  for  the  District  of  Kentucky  by  Maria  Mott  Davis,  who  was 
the  owner  of  a  patent.  No.  6,076,  Issued  September  26.  1846,  on  a  survey  made 
March  8,  1845,  or  three  days  before  the  survey  on  which  the  Howard  patent 
Issued  was  made.  It  was  charged  in  (hat  suit  that  the  older  patent  covered 
the  land,  and  a  perpetual  injunction  was  sought  against  B.  F.  Howard  cut- 
ting the  timber  off  it.  In  settlement  of  the  suit  he  released  to  Maria  Mott 
Davis  all  his  interest  in  the  8,600-acre  patent  and  she  conveyed  to  him  860 
acres  of  the  land.  Some  time  after  this  he  sold  to  T.  J.  Asher  &  Sons  tim> 
ber  off  this  850  acres  so  conveyed  to  him  and  collected  all  the  money  for  lt» 
except  $268.85.  His  two  brothers.  W.  M.  Howard  and  J.  J.  C.  Howard,  set 
up  claim  to  this  fund,  alleging  that  they  were  the  owners  of  one-fourth  of 
the  land,  and  that  B.  F.  Howard  had  already  collected  three  fourths  of  the 
proceeds  of  the  timber.  The  allegations  of  their  petition  were  controverted 
and  on  final  hearing  the  court  adjudged  the  fund  to  B.  F.  Howaid. 

The  title  of  W.  M.  Howard  and  J.  J.  C.  Howard  to  one-fourth  of  the  land 
depends  upon  the  validity  of  the  patent  of  July  5,  1846.  If  the  land  was  em- 
braced wUhln  the  patent  previously  Issued  on  September  5,  1846,  above  re- 
ferred to,  the  8(*oond  patent  was  void  and  passed  no  title.  The  chancellor 
so  found.  Our  rule  Is  not  to  disturb  the  judgment  of  the  chancellor  where, 
upon  the  whole  case,  the  mind  is  left  in  doubt  as  to  the  truth,  and  under 
this  rule  we  can  not  set  aside  the  chancellor's  finding  on  the  evidence  pre- 
sented in  the  record,  but  the  court  dons  j)ot  commit  itself  as  to  the  actual 
location  of  this  patent.  It  involves  a  large  body  of  land,  involving  valuable 
interests,  and  the  facts  are  not  so  brought  out  as  to  enable  us  to  pass  with 
any  assurance  on  the  question.  We,  therefore,  simply  decline  to  disturb  the 
chancellor's  conclusion  under  the  rule  nhove  referred  to. 

It  is  further  ini^isted  that  B.  F.  Howard  being  a  co-tenant  of  bis  two 
brothers,  W.  M.  Hiwanl  and  J.  J.  C.  Howard,  his  purchftse  inured. to  their 
beaeflt,  and  the  oise  uf  :SiiHed  v.  Aiberton,  6  Dana,  17^',  Is  relit-d  on.     But 
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the  rule  referred  to  rests  on  equitable  principles,  and  where  the  reason  fo^ 
the  rule  oeases  It  will  not  be  applied.  B.  F.  Howard  did  not  live  upon  the 
land ;  he  was  sued  simply  for  catting  some  timber  on  it.  He  alone  was  a 
party  to  the  suit.  His  two  brothers  knew  of  the  suit,  bnt  did  not  join  him 
in  defending  it.  He  did  not  bay  in  the  outstanding  timber;  but  conveyed 
to  the  plaintiff  in  that  suit  in  the  settlement  of  the  action  to  which  he  alone 
was  a  party  his  entire  interest  in  the  land,  and  in  return  received  the  deed 
for  the  860  acres.  His  two  brothers  did  not  release  their  interest  in  the  land, 
and  BO  after  this  deed  was  made  and  that  salt  settled  and  dismissed  the  sit^ 
nation  was  that  B.  F.  Howard  had  a  deed  for  850  acres  from  Maria  Mott 
Davis,  while  his  two  brothers  still  held  the  interest  which  they  had  inherited 
from  their  father  in  the  8,600-aore  tract.  One  of  them  afterwards  sold  hia 
interest  to  Maria  Mott  Davis  for  $150,  which  was  paid  to  him.  B.  F.  How- 
ard notified  them  of  the  suit,  but  neither  of  them  bore,  or  offered  to  bear,  any 
part  of  the  burden,  and  left  him  to  take  care  of  himself  as  best  he  could.  It 
is  apparent  from  the  record  that  he  made  the  compromise  in  his  own  inter- 
est and  for  himself  alone,  and  it  is  equally  apparent  that  his  two  brotjhera 
did  not  at  that  time  elect  to  take  the  benefit  of  the  contract  he  made  or  pro- 
pose to  share  his  burdens.  On  the  contrary,  their  entire  conduct  shows  that 
they  intended  to  let  B.  F.  Howard  shift  for  himself.  It  was  incumbent  on- 
them  to  act  then,  or  at  least  within  a  reasonable  time.  They  could  not  then 
remain  silent  and  thus  tacitly  refuse  to  bear  any  part  of  the  burden,  and 
after  the  timber  was  out  and  they  saw  a  chance  to  get  some  money  ravoke- 
the  election  which  they  had  thus  made. 

The  rule  is  well  settled  that,  unless  the  co-tenant  makes  his  election  to- 
participate  in  a  reasonable  time  and  contributes,  or  offers  to  contribute,  hia 
proportion  of  the  onnsideratlon  paid,  he  will  be  deemed  to  have  elected  ta 
claim  no  benefit  from  the  transaction.  (17  Am.  &  Eng.  Ency.  of  Law,  2d 
edition,  page  670.) 

Under  all  the  facts  and  circumstances  of  this  case  the  judgment  of  the> 
chancellor  seems  to  be  in  accord  with  the  real  equity  of  the  case,  and  it  is^ 
therefore,  affirmed,  but  there  will  be  no  judgment  against  T.  J.  Asher  &; 
Sons  for  cost  as  they  are  only  nominal  parties. 


GRAY'S  ADM'R,  &c.  v.  PASH.  &o. 

(Filed  March  4,  l»02-Not  to  be  reported.) 

1.  ^¥ills-Ev]denoe-6.  died  in  1807  and  left  a  will  dated  in  1882.  disposing^ 
of  considerable  property  to  his  brother  J.,  who  was  his  partner  iu  business, 
and  then  disposition  is  made  of  the  fee  after  the  death  of  J.  There  is  a 
codicil  which  was  written  about  1888,  and  by  this  codicil  it  was  directed 
that  the  sum  of  $1,000  each  be  paid  to  the  children  of  P.,  as  they  arrived  at 
twenty-one  years  of  age,  out  of  the  remainder  of  the  estate.  G.  died  child- 
less,and  his  niece  had  married  P. ,  and  bad  died  leavlutf  three  children  surviv- 
ing her,  one  of  whom  died  before  the  testator.  P.  afterwards  married  again 
and  had  five  '6ther  children.  This  suit  was  brought  for  a  construction  of 
the  will  and  a  determination  of  the  rights  of  the  children  of  P.  in  said  prop- 
erty, it  being  contended  that  the  two  children  of  P.,  who  were  also  the* 
ohildren  of  a  niece  of  the  testator,  were  the  only  beneficiaries  under  said 
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olaase  of  the  will,  and  that  the  otber  five  oblKlreD  of  P.  were  entltlecl  to  do 
part  of  the  testator's  bounty.  Held— Tbat  tbe  ssTeD  ohlldreo  of  P.  an 
equally  entitled  to  said  devises.  The  lan^nage  of  tbe  will  giving  to  tbe 
■ohildren  of  P.  as  a  alass  this  gift  is  plain  and  free  from  ambiguity,  and  do 
necessity  exists  for  any  interpretation  beyond  the  plain  meaning  of  the 
words;  besides,  had  tbe  testator  intended  to  limit  his  bounty  to  the  two  obll- 
dren  of  bis  niece  he  oould  easily  have  done  so,  as  he  lived  about  ten  years 
-after  the  codicil  was  written,  giving  the  property  to  tbe  children  of  P. 

2.  Evidence— No  evidence  as  to  the  condition  or  surroundings  of  the  parties 
4s  admissible  where  no  uncertainty  or  ambiguity  in  the  language  used  exists. 

B.  P.  Jacobs  and  G.  R.  McDowell  for  appellants. 

Nat  W.  Halstead  for  appellees. 

Appeal  from  JBoyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

Thomas  H.  Gray  died  testate  in  Boyle  county  in  1897.  His  will  was  duly- 
probated  in  the  county  court,  and  this  controversy  is  over  the  oonstruotioD 
of  that  instrument.  The  will  itself  bears  date  of  March  21,  1882,  hut  there 
is  an  undated  codicil  thereto,  which  was  written,  as  seems  to  be  oonoeded, 
some  time  prior  to  1888.  By  the  will  a  life  estate  in  all  testator's  property 
is  given  to  bis  brother,  James  M.  Gray,  and  then  disposition  is  made  of  the 
fee  after  tbe  death  of  J.  M.  Gray.  The  latter  clause  is  affected  by  the  cod- 
icil. The  codicil  reads :  "After  my  death,  and  after  the  death  of  my  brother, 
James  M.  Gray,  it  is  my  will  that  my  nepheW)  Henry  Gray,  is  to  have  half 
of  tbe  farm  he  now  lives  on,  containing  about  162  acres  of  land,  and  that 
my  niece,  Mrs.  Kate  Prewitt,  wife  of  T.  C.  Prewitt,  is  to  have  my  half  of 
the  farm  joining  Thomas  C.  Prewitt  and  running  up  to  the  Danville  and 
Perryville  pike,  and  containing  about  188  acres  of  land,  and  out  of  the 
remainder  of  my  Iralf  interest  in  the  joint  estate  shall  be  paid  the 
children  of  Z.  T.  Pash  1 1,000  each,  as  they  become  of  age,  and  the 
remainder  of  my  half  in  said  estate  that  may  be  in  the  hands  of  my  brother, 
James  M.  Gray,  at  the  time  of  his  death,  is  to  be  divided  equally  between 
my  nephew,  Henry  Gray,  and  my  ni^ce,  Kate  Prewitt,  and  Henry  Gray  is 
appointed  trustee  of  the  children  of   Z.  T.  Pash  until  they  become  of  age." 

Tbe  facts,  as  they  appear  in  this  record,  are  that  Thomas  H.  Gray  and  his 
brother,  James  M.  Gray,  were  batchelor  brothers,  who  were  partners  in  busi- 
ness and  had  accumulated  considerable  property.  Besides  these  two  there 
were  two  other  brothers,  William  and  Henry,  both  of  whom  were  dead  In 
1882.  Henry  Gray  and  Mrs.  Kate  Prewitt  were  tbe  only  children  of  William 
-Gray,  and  the  children  of  Z.  T.  Pash,  alive  when  the  codicil  was  written, 
were  those  of  Bettie,  daughter  of  Henry  Gray,  deiceased,  who  had  married 
Z.  T.  Pash.  and  had  died.  Bettie  Gray  Pash  had  three  children,  and  died 
in  1883,  but  one  of  these  three  died  before  testator,  Thomas  H.  Gray. 

In  1886  Z.  T.  Pash  married  a  second  time,  and  by  this  marriage  has  bad 
five  children,  so  tbat  at  tbe  death  of  testator  Gray  be  had  seven  children, 
only  two  of  whom  were  In  any  way  related  to  testator,  Thomas  H.  Gray. 

The  question  presented  in  this  case  is  as  to  tbe  right  of  tbe  five  children 
of  Z.  T.  Pash  by  bis  second  wife  to  take  under  the  will  of  Thomas  H.  Gray 
91,000  each,  by  which  it  is  provided :  "Out  of  the  remainder  of  my  one-half 
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intevest  in  the  joint  eitate  shall  be  paid  to  the  ohildreD  of  Z.  T.  Pash  |1,00(V 
eaofa,  etc." 

The  lower  court  adjudged  that  under  the  will  each  of  the  seven  children  of 
Z.  T.  Pash' was  entitled  to  reoelTC  $1,000,  and  from  that  jadgment  this  ap- 
peal is  proaeonted.  It  is  the  contention  of  oouneel  for  appellants  that  the 
facts  and  ciroiimstances  and  Forroundings  at  the  date  of  the  will  or  codicil 
may  be  shown  by  parol  testimony  in  order  to  give  effect  to  the  will  and  con- 
strae  its  meaning,  as  well  as  to  identify  the  devisees  and  legatees  therein; 
that  though  the  will  on  its  face  appears  full  and  complete,  both  as  to  the 
property  devised  and  the  persons  to  whom  given,  the  real  intention  of  the 
testator  may  be  shown  to  have  been  otherwise  by  showing  that  the  condi- 
tions had  materially  changed  between  the  date  of  the  will  and  codicil  and 
the  date  of  testator's  death.  After  having  proven  this  change  of  conditions, 
appellants'  counsel  insists  we  may  interpret  or  construe  the  will  as  speaklng^ 
of  the  date  it  was  written,  rather  than  at  testator's  death.  To  this  end 
pro6f  was  Jiaken  below  to  show  that  Z.  T.  Pash  had  married  and  had  Ave- 
children  after  the  will  was  written,  and  that  these  five  children  were  in  no. 
way  related  to  testator  and  were  strangers  in  blood  to  his  household. 

From  this  proof  it  Is  argued  that  testator  would  not  have  reasonably  given 
eooh  of  these  five  children,  in  no  way  relat-ed  to  him,  the  same  as  he  had 
given  the  others,  who  were  his  niece's  children.  The  court  below  sustained 
exceptions  to  this  proof,  and  this  is  excepted  to  as  error.  We  are  of  opinion 
that  this  proof  was  incompetent  for  any  purpose,  and  was  properly  rejected. 
But  for  the  sake  of  argument,  if  it  be  conceded  to  be  admissible,  it  proves, 
nothing  that  would  change  the  language,  clear  and  explicit  as  it  is,  of  tho 
will.  It  will  be  noticed  that  the  will  nowhere  names  Bettle  Gray  Pash, 
niece  of  testator.  The  devise  is  to  the  children  of  Z.  T.  Pash,  without  stating 
that  they  are  the  children  also  of  his  niece,  nor  is  the  number  stattd.  If 
the  niece.  Settle,  was  dead  when  this  codicil  was  written,  and  the  devise 
had  been  intended  to  be  limited  to  her  children,  it  could  easily  huve  been 
done  by  name,  or  as  children  of  Bettle,  or  simply  given  the  number  then 
living.  On  the  other  hand,  it  appears  that  testator  lived  more  than  ten 
years  after  the  second  marriage  of  Z.  T.  Pash,  and  in  the  same  neighbor- 
hood a  part  of  the  time,  so  It  must  be  presumed  testator  knew  that  Pash 
had  children  other  than  those  of  his  first  wife,  Bettio,  yet  the  general  worda 
of  the  will  are  not  changed. 

There  is  no  ambiguity  in  the  will  in  this  particular.  The  children  of  Z. 
T.  Pash  are  given  $1,000  each.  There  is  no  qualification  or  limitation  ex- 
pressed or  even  suggested  as  possibly  intended.  The  language  is  broad 
enough  to  cover,  and  does  cover,  all  the  children  of  Pash.  If  there  was  any 
question  of  identity  of  Z.  T.  Pash's  children,  that  could  be  shown  by  proof, 
but  such  Is  not  the  case  here.  There  is  no  question  of  identity.  It  Is  well 
settled  that  testimony  as  to  the  Intention  of  the  testator  is  inadmissible. 
(McCauley  v.  Buckner,  87  Ky.,  191 ;  Chenault  v.  Ghenault,  88  Ky.,  83;  Mudd 
V.  Mullloan,  11  Ky.  Law  Bep..  417;  MoBrajer  v.  McBrayer,  95  Ky.,  476; 
Tuttle  V.  Berryman,  94  Ky.,  568.) 

If  the  testator's  expressed  intention  as  to  what  he  intended  doing  is  not  ad- 
knissibla,  surely  the  circumstances  and  surroundings  could  not  be  shown  to 
alter  or  vary  the  very  language  of  the  will  itself.    The  courts  have  power  to 


966     ANDBEWB  V.  ET.   OITIZENS  B.  &  L.  ASSON'S  ASS'EE. 

oonstrne  ^lllg,  wben  their  meanlDK  la  doubtful,  and  proof  may  be  heard  to 
Identify  a  devisee  or  legatee  when  that  la  in  doubt;  but  the  courts  oan  Dot 
make  a  will  for  a  person,  nor  oan  It  substitute  Its  judgment  for  that  of  the 
testator  as  to  the  objects  of  his  bounty. 

In  the  will  under  consideration  the  devise  is  to  each  of  a  class  oompoaed 
t)f  the  children  of  Z.  T.  Pash.  The  court  is  not  authorised  to  divide  the 
class,  and  say  to  one  part  you  take  because  your  mother  was  a  niece  of  the 
testator,  and  to  another  part  you  do  not  take  anything  under  the  will, 
because  you  are  strangers  in  blood  to  the  household  of  testator.  There  is  no 
euch  division  made  or  authorized,  or  even  Intimated  by  the  will  itself,  and 
when  it  is  conceded,  as  must  be  for  the  will  to  be  valid  for  any  purpose, 
that  the  testator  knew  his  estate  and  the  objects  of  bis  bounty  and  was 
oapable  of  making  a  will,  the  case  is  settled  in  favor  of  appellees.  If  the 
testator,  Thomas  H.  Gray  had  not  Intended  to  give  to  the  children  of  Z.  T. 
Pash,  whether  they  were  also  children  of  his  wife,  Bettie  Gray  Pash,  or  not, 
he  could  easily  have  so  stated,  either  in  the  original  codicil  or  by  a  second. 
The  testator  lived  several  years  after  Pash's  second  marriage,  and  nearly 
fourteen  years  after  the  death  of  the  niece,  Bettie  Gray  Pash.  We  are  of 
opinion  that  the  construction  placed  on  the  will  by  the  learned  trial  judge 
is  the  only  one  that  comports  with  our  law,  and  that  to  construe  it  other- 
wise  would  be  to  substitute  the  power  of  the  court  for  the  will  and  desire  of 
the  testator. 

There  appears  no  error  In  the  judgment  and  the  same  is  affirmed. 

Whole  court  sitting. 


ANDREWS   V.   KENTUCKY   CITIZENS    B.  &    L.  ASSOCIATION'S 

ASS'EE. . 

(Filed  November  21.  1902— Not  to  be  reported.) 

•  Liens— Application  of  payments— Homestead— Purchase  money— Money 
borrowed  from  a  building  and  loan  association  to  pay  off  a  vendor's  lien  on 
land  is  a  superior  claim  to  the  widow's  claim  of  homestead,  and  the  ohan* 
oellor  did  not  err  in  refusing  to  apply  payments  to  the  satisfaction  of  the 
mortgage  debt  in  order  to  relieve  the  homestead,  but  properly  applied  same 
to  the  payment  of  an  unsecured  debt.  The  widow  has  no  right  superior  to 
that  of  her  deceased  husband  to  direct  the  application  of  payments.  Duea 
upon  the  stock  of  an  insolvent  association  can  not  be  treated  as  payments  on 
the  stock  and  can  not  be  claimed  as  credits  on  the  mortgage  debt  due  the 
association.  The  widow  can  not  claim  the  dividends  as  her  exempt  properly 
as  the  association  had  the  right  to  apply  them  to  the  satisfaction  of  an  unse- 
oured  debt  owing  It. 

Woolfolk  &  Klein  for  appellant. 

S.  £.  Sloss  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chanoery  division. 

Opinion  of  the  court  by  Judge  DuHelle. 

In  the  opinion  on  the  former  appeal  in  this  case  (88  Ky.  La|!?  Bep. ,  2418)  the 
Judgment  of  the  chancellor  was  affirmed,  except  in  so  far  as  it  gave  the  Meh- 
ler  &  Eokstenkemper  note  priority  over  Mrs.  Andrews'  homestead  claim. 
There  had  been  a  number  of  payments  made  on  the  note,  which  embraoed 
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both  tbB  oash  advanoed  to  Andrews,  the  money  advanced  to  pay  off  tbe  ven- 
dor's lien,  as  to  wbioh  we  hefd  tbe  association's  mortgage  superior  to  tbe 
bomestead  claim/ and  tbe  Mehler  &  Eckstenkemper  debt,  wbicb  we  beld  to 
be  inferior  to  tbe  bomestead  claim  of  tbe  widow.  Tbe  cbancellor  bae  applied 
tbe  first  of  tbe  payments  on  tbe  note  to  ffztingulsbing  the  casb  advance, 
wbicb,  under  tbe  opinion,  was  unsecured.  Tbis  application  was  afSrmed  by 
tbe  former  opinion.  Tbis  left  two  debts,  tbe  advance  for  tbe  vendor's  lien, 
eecured  by  a  mortgage  on  the  land,  and  tbe  Mebler  &  Eckstenkemper  debt, 
for  wbicb  tbere  was  no  security.  There  bad  been  no  application  by  either 
debtor  or  creditor  of  tbe  payments  made  by  Andrews  as  between  tbe  two 
debts..  Tbe  chancellor,  therefore,  applied  those  payments  first  to  tbe  unse- 
cured claim.  (Blanton  v.  Rice,  6  Mon.,  261;  Burke  v.  Alberts,  4  J.  J.  Mar., 
DQ;  McDaniel  v.  Barnes,  6  Bush,  186.) 

Now  it  is  contended  that  these  payments  should  be  applied  to  extinguish- 
ing tbe  mortgage  debt,  thereby  relieving  the  homestead  of  its  burden;  that 
tbe  fines  and  dues  on  stock  should  be  applied  in  like  manner;  and  also  the 
dividends  distributed  by  tbe  assignee.  As  to  tbe  early  payments  on  tbe 
whole  indebtedness,  tbe  rule  of  application  was  recognized  on  the  former  ap- 
peal, and  we  have  no  inclination  to  disturb  it.  The  question  of  whether  the 
fines  were  properly  imposed  does  not  seem  to  have  been  litigated.  Even  if 
treated  not  as  fines  properly  imposed,  but  as  a  payment  on  the  Indebtedness. 
It  would  not  affect  the  question  of  tbe  application  of  tbe  payments.  As  to 
the  dues  upon  the  stock,  the  association  is  no  longer  a  going  concern,  and 
the  stockholder  is  not  entitled  to  treat  such  payments  as  payments  on  his  in- 
debtedness to  tbe  association.  (Rogers  v.  Bain€6, 100  Ky. ,  295. )  Nor  can  we 
see  that  tbe  stockholder's  widow,  as  to  such  payments,  occupies  any  better 
position  than  tbe  stockholder  himself.  Tbe  rule  is  adopted  as  a  measure  of 
justice  to  tbe  other  stockholders,  and  tbe  death  of  tbis  particular  stockholder 
can  not  alter  their  rights.  Moreover,  the  question  of  tbe  amount  of  tbe 
credits  was  passed  upon  by  tbe  cbancellor  on  tbe  former  trial  and  afQrmed 
by  the  former  opinion  of  tbis  court. 

As  to  the  dividends,  the  claim  seems  to  be  made  here,  for  tbe  first  time, 
that  tbe  widow  is  entitled  to  them  as  her  exempt  distributable  share  of  her 
husband's  estate.  This  claim  does  not  apear  to  have  been  made  below.  But 
even  if  it  had  been,  it  seems  to  us  not  well  'founded.  At  the  time  of  his 
death  her  husband  owed  tbe  association  two  debts.  Assuming  that  at  tbe 
same  dato  the  association  owed  the  husband  the  amount  of  tbe  dividends, 
and  be  owed  tbe  association  two  debts,  one  secured  and  one  not  secured,  it 
bad  the  right  to  apply  tbe  dividends  to  tbe  extinguishment  of  either  debt. 
If  it  did  not  apply  them,  the  law  would  apply  them  to  the  unsecured  debt. 
Tbe  association  has  made  tbe  application  by  giving  a  credit  thereon. 

Counsel  for  appellant  claims  that  the  effect  of  this  holding  is  to  subject 
the  widow's  homestead  to  the  payment  of  the  Mebler  &  Eckstenkemper 
debt,  because  the  result,  as  he  maintains,  is  the  same.  This  is  inaccurate. 
We  beld  the  homestead  claim  inferior,  and  subject  to  tbe  claim  for  tbe 
Amount  of  the  vendor's  lien.  What  tbe  cbancellor  has  done  is  to  refuse  to 
apply  generiH  payments  made  by  Andrews  to  tbe  association  to  tbe  extin- 
suisbment  of  tbe  vendor's  lien  debt,  to  which  we  have  beld  the  homestead 
was  subject.    Tbe  question  seems  to  us  to  be  purely  one  of  application  of 
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paymentB.  Most  of  the  oitatloDS,  therefore,  of  appellant's  oounsel  have  no 
appllcatloo.  The  case  of  Steiobergerv.  Gowdy,  98  Ey.,  — ,  was  a  case  of 
the  applicatiop  of  payments  to  one  of  two  debts  of  equal  dignity,  In  wblob 
case  the  rale  was  applicable  that  the  oredlt  should  be  applied  to  the  older 
Indebtedness. 
For  the  reasons  given  the  judgment  is  affirmed. 


WILKINS  V.  DUFFY. 
GILL  V.  MALLORY. 
(Filed  November  S6,  1903— Not  to  be  reported.) 
J.  D.  Standard  and  B.  B.  Petrie  for  appellants. 
Perkins  &  Trimble  and  Hazelrigg  &  Cbenault  for  appellees. 
Appeal  from  Todd  Clrouit  Court. 
Chief  Justice  GufTy  delivered  the  following  dissenting  opinion  : 

The  majority  opinion  holds  that  the  clerk  of  the  Todd  County  Court 
should  have  placed  the  names  of  appellantE  under  the  Republican  party 
device,  to  wit,  the  log  cabin;  but  also  refuses  to  adjudge  the  election  in- 
valid, or,  in  other  words,  to  alTord  any  relief  to  the  appellants. 

It  seems  to  me  that  the  doctrine  announced  in  the  opinion  places  it  in  the 
power  of  each  county  clerk  to  defeat  any  candidate  that  he  desires  to  defeat, 
simply  by  failing  or  refusing  to  place  his  name  under  the  party  device  of 
the  paxty  that  nominated  him,  and  thus  leave  the  defeated  candidate  with- 
out remedy.  The  only  remedy  it  seems  possible  to  give  in  such  a  case  would 
be  to  declare  the  election  invalid,  and  give  the  defeated  candidates  another 
opportunity  to  appeal  to  the  people.  It  is  evident  from  the  testimony  in 
this  case  that  the  clerk  purposely  misled  the  appellants  and  induced  them 
to  believe  that  their  names  would  be  placed  under  the  log  cabin.  It  is  clear 
to  my  mind,  that  they  ought  to  have  been  so  placed.  The  opinion  of  the 
court  so  holds.  It  is  also  reasonably  certain  that  if  the  names  of  the  appel- 
lants had  been  placed  under  the  log  cabin,  as  they  should  have  been,  they 
would  have  been  elected  to  the  offices  for  which  they  were  candidates.  It, 
therefore,  follows  that  they  were  defeated  by  the  illegal  and  fraudulent  acta 
of  the  county  clerk,  who  alone  had  control  of  the  matter.  It  is  of  no  legal 
importance  whether  the  successful  candidates  were  a  party  to  or  procured 
this  illegal  action  of  the  clerk.  The  injury  is  the  same  to  the  appellants. 
The  court  ought  to  have  adjudged  the  election  void,  and  directed  the  court 
below  to  award  a  new  election.  Such  a  judgment  was  the  only  relief  that 
could  be  afforded,  and  is  the  only  remedy  for  such  wrongs.  Any  other  rule 
of  construction  places  the  candidates  of  any  party  at  the  mercy  of  the  county 
clerk.  He  may  defeat  any  county  or  district  candidate  at  his  will  by  failing 
to  place  his  name  under  his  party  device. 

The  question  involved  herein  is  of  such  vast  importance  to  fair  elections,  to 
the  rights  of  the  people,  and  to  candidates  as  well,  that  I  have  felt  it  my 
duty  to  file  this  respectful,  but  earnest,  dissent  from  the  majority  opinion  in- 
this  case. 


^l\e  K^i^tacky  I^aW  Reporter 
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[Reported  by  Wm.  Cromwell,  Bsq.,  of  the  Frankfort,  Ey.,  Bar.] 

KENTUCKY  COURT  OF  APPEALS. 


DEAN  V.  NOEL. 

(Filed  November  26,  1909— Not  to  be  reported.) 

Jadgment  by  default— New  trial*- Appellee  brought  this  action  to  recover 
damages  for  his  willful  and  malicious  arrest  without  probable  cause  against 
appellant,  whom  he  alleges  caused  his  arrest,  under  which  he  had  his  ex- 
amining trial,  was  imprisoned  and  held  to  the  circuit  court,  and  was  dis- 
charged after  the  grand  jury  ignored  the  charge.  Upon  a  failure  to  answer 
the  petition  was  taken  for  confessed,  and  a  jury  by  their  verdict  fixed  the  dam- 
ages at  11,000.  Subsequently  to  this  judgment,  at  the  same  term  of  courts 
but  not  within  three  days,  appellant  moved  for  a  new  trial  upon  the  grounds 
the  verdict  is  not  sustained  by  the  evidence:  it  is  excessive;  the  petition  ia 
defective  in  not  stating  a  cause  of  action ;  there  was  no  evidence  before  the 
jury  upon  which  to  base  a  verdict,  and  that  appellant  was  old,  infirm  and 
ignorant  of  his  rights  and  mistook  the  summons  served  on  him  in  this  cas^ 
for  a  notice  in  another  matter.  The  court  overruled  the  motion  and  refused 
to  set  aside  the  verdict  and  judgment.  Appellant  was  permitted  to  amend 
his  motion  and  present  substantially  the  same  matter  as  an  answer  to  the 
petition.  It  was  admitted  in  the  answer  that  the  arrest  was  made,  but  mal- 
ice was  denied  and  probable  cause  was  alleged ;  also  that  holding  appellee 
over  to  the  grand  jury  was  an  adjudication  of  the  question  of  probable  cause. 
The  court  refused  to  set  aside  the  verdict  and  judgment.  The  confessed  al- 
legation of  the  petition  is  sufficient  to  sustain  a  verdict  for  plaintiff.  If  the 
allegations  be  confessed  as  true  there  is  no  need  of  proof;  the  facts  stand 
admitted.  Although  appellant  is  old  and  unlearned,  it  does  not  appear  that 
he  was  misled  by  the  service  of  the  summons.  The  petition  was  suflScient* 
The  judgment  of  commitment  by  the  examining  court  is  no  bar  to  an  action 
for  malicious  prosecution. 

Robt.  Harding  and  Ben  Lee  Hardin  for  appellant. 

E.  H.  Gaitber,  J.  F.  Vanarsdall  and  W.  G.  Bell  for  appellee. 

Appeal  from  Mercer  Girbuit  Gourc. 

Opinion  of  the  court  by  Judge  White. 

vol.  24 -62 
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The  appellee,  Noel,  instituted  this  action  to  recover  damaijces  for  the  will- 
fnl,  malicious  and  without  probable  cause  on  the  part  of  appellant,  canslog 
-a  warrant  for  appellee's  arrest  on  a  charge  of  felony  and  his  imprisonment 
under  that  charge,  and  undergoing  an  examining  trial  therefor.  The  dam- 
ages claimed  to  have  been  sustained  was  $6,000.  The  petition  alleges  that 
•at  the  instance  of  appellant  the  warrant  was  issued,  the  arrest  made  and 
trial  had  before  the  police  judge,  who  held  him  to  answer  to  the  circuit 
'court,  and  his  subseguent  discharge  after  the  grand  jury  had  Ignored  the 
•charge.  Upon  failure  to  answer  the  petition  was  confessed  and  a  jury 
awarded,  who,  by  their  verdict,  fixed  the  amount  of  damages  to  be  recovered 
at  $1,000,  for  which  sum  judgment  was  rendered.  Subsequently  to  thia 
judgment,  at  the  same  term  of  court,  but  not  within  three  days,  appellant 
moved  for  a  new  trial,  upon  the  grounds,  as  stated,  that,  first,  the  verdict 
is  not  sustained  by  the  evidence;  second,  it  is  excessive;  third,  the  petition 
is  defective  in  not  stating  a  cause  of  action;  fourth,  there  was  no  evidence 
before  the  jury  upon  which  to  base  a  vefdict;  fifth,  appellant  was  old,  in* 
firm  and  ignorant  of  his  rights  and  mistook  the  summons  served  on  him  In 
this  case  for  a  notice  in  another  matter. 

The  court  overruled  the  motion  and  refused  to  set  aside  the  verdict  and 
Judgment,  and  then  appellant  asked  and  was  permitted  to  amend  bis  motion 
and  present  in  an  affidavit  what  might  be  termed  an  answer  to  the  petition. 
This  affidavit  or  answer  admits  that  appellee  was  arrested  at  the  instance  of 
appellant  under  a  charge  of  felony,  but  malice  is  denied,  and  probable  cause 
therefor  is  alleged,  and  the  fact  that  appellee  was  held  to  await  the  action  of 
the  grand  jury  is  pleaded  as  an  adjudication  of  the  question  of  probable 
oause.  The  court  still  refused  to  set  aside  the  verdict  and  judgment,  and 
faenoe  this  appeal.  There  is  no  bill  of  exceptions  showing  the  conduct  of 
the  trial  on  the  confession.  The  order  of  court  shows  that  the  jui7  was 
eworn  and  the  question  of  damages  was  duly  submitted  to  them,  and  the 
eourt  instructed  the 'jury  and  they  returned  a  verdict  for  $1,000.  We,  there- 
fore, do  not  know  whether  there  was  any  evidence  heard  or  not,  and  can  not 
eay  that  the  verdict  is  excessive  or  against  the  evidence,  nor  that  there  was 
no  proof  before  the  jury. 

The  confessed  allegation  of  the  petition  is  sufficient  to  sustain  a  verdict  for 
plaintiff.  If  the  allegations  be  confesbed  as  true,  there  is  no  need  of  proof,  the 
tacts  stand  admitted.  If  the  facts  stated  in  the  motion  for  a  new  trial,  that 
by  inadvertanoe,  by  reason  of  appellant's  ignorance  and  mistake  in  believing 
the  summons  in  this  case  to  be  a  notice  in  another  suit,  be  cause  for  an 
action  for  a  new  trial  (which  we  think  is  not),  such  facts  will  not  authorize 
the  court  after  three  days  have  passed  to  set  aside  the  judgment  on  motion. 
However,  the  appellee  appeared  and  resisted  the  motion  for  a  new  trial,  and 
it  may  be  that  he  waived  the  informality  in  presenting  this  ground  by  mo- 
tion inst(>ad  of  by  petition,  on  which  summons  would  issue.  On  this  ques- 
tion it  appears  that  appellant  is  unlearned,  and  had  a  case  in  court  to  settle 
an  estate  in  which  notices  had  been  served  upon  him.  It  is  also  shown, 
without  contradiction,  that  when  the  summons  in  this  case  was  handed 
appellant  by  the  deputy  sheriff,  that  officer  was  requested  to  read  the  paper 
to  appellant,  which  he  did.  There  is  no  objection  to  the  form  of  the  sum- 
mons; it  is  in  the  usual  form,  and  notified  appellant  to  appear  and  answer 
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the  i>etitioD  of  Gainpbell  Noel.  There  is  do  reason  why  appellant  shonld 
tiave  concluded  this  was  a  notice  in  the  settlement  suit,  as  it  does  not  appear 
ICoel  was  in  any  way  connected  with  the  other  c§8e.  This  reason  appears  to 
us  to  be  insufficient.  The  remaining  question  is,  does  the  petition  state  a 
^oause  of  action? 

It  is  contended  that  the  statement  in  the  petition,  that  appellee  was  held 
by  the  examining  court  to  answer  any  indictment  that  might  be  found,  is 
an  adjudication  of  the  question  of  probable  cause,  and  showed  probable 
^Miuse  to  swear  out  the  warrant.  To  this  contention  we  can  not  assent.  The 
Judgment  of  commitment  by  the  examining  court  has  never  been  held  to 
be  a  bar  to  an  action  for  malicious  prosecution,  even  the  finding  of  an  in- 
dictment by  a  grand  jury  Is  not  conclusive  evidence  of  probable  cause.  In 
<our  opinion  the  petition  is  sufficient,  and  being  confessed  supports  the  ver- 
-diot,  and  waiving  the  question  of  time  when  presented,  there  was  no  error 
4d  overruling  the  motion  for  new  trial. 

Finding  no  error  the  judgment  is  affirmed,  with  damages. 


MILLS,  SUPT.  V.  MYERS,  &c. 

(Filed  November  21,  1902— Not  to  be  reported.) 

Contracts— Damages— Breach  of  bond  to  sell  school  books— This  action 
^as  instituted  by  appellant  as  superintendent  of  schools  of  Kenton  county 
-against  the  American  Book  Go.  and  its  surety  on  its  bond  executed  to  the 
tsuperintendent  of  public  instruction  to  recover  the  penalty  therein  author* 
Ized  for  a  breach  of  the  bond  by  selling  scbool  books  at  a  lower  price  in  Gin* 
-cinnati,  O.,  than  the  minimum  price  fixed  for  the  sale  of  similar  books  in 
Kenton  county.  In  their  answer  defendants  denied  the  breach  of  the  bond, 
«nd  stated  that  if  dealers  sold  said  books  cheaper  in  Cincinnati  than  in 
Kenton  county,  it  was  no  fault  of  defendant  company,  as  said  company  sells 
said  books  directly  to  the  school  boards  as  authorized  by  the  law  of  that 
•State,  and  said  boards  fix  the  price  at  which  said  books  are  sold.  Held— 
That  as  the  proof  sustains  the  defense  the  judgment  of  the  lower  court  dis- 
missing the  petition  was  proper. 

W.  G.  Hall  for  appellant. 

Myers  &  Howard  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  GuflTy. 

The  appellant  instituted  this  action  in  the  circuit  court  of  Kenton  county 
against  the  appellees,  Myers,  Crawford  and  the  American  Book  Co. 

The  substance  of  the  petition  was  that  the  American  Book  Co.,  with  the 
other  named  parties  as  its  sureties,  executed  bond  to  the  Commonwealth  of 
Kentucky  in  the  sum  of  $10,000  as  liquidated  damages,  to  be  recovered  in  the 
event  that  the  said  book  company  failed  to  comply  with  the  contract  entered 
Into  by  it  with  the  State  Board  of  Education,  and  it  is  claimed  by  the  appel- 
lant that  the  appellees  failed  to  comply  with  their  contract ;  that  among  the 
books  published  by  the  said  company,  and  which  were  adopted  by  the  State 
Board  of  Education,  were  McGufly's  Fourth  and  Fifth  Eclectrlo  Beadera 
^hioh  It  is  claimed  that  the  book  company  undertook  that  said  books  should 
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be  sold  at  the  wholesale  and  retail  price  of  fifty  and  fleventy-two  oeDta,  X9^ 
Bpectively,  and  that  the  price  of  said  text-books  shall  Dot  exceed  the  whole- 
sale or  lowest  retail  price  then,  or  thereafter,  fixed  by  said  publisher  or  person* 
Belling  the  said  text-books  in  any  section  or  State  of  the  country. 

It  is  farther  alleged  that  in  the  State  of  Ohio  that  the  said  book  conapany 
has  fixed,  and  is  now  selling,  said  books  for  less  than  the  prices  for  wblob 
they  are  sold  in  Kenton  county,  Kentucky,  and  that  in  the  city  of  Cinoln- 
nati  the  price  fixed  for  said  books,  and  the  price  for  which  they  are  sold,  la- 
49  cents  for  the  fourth  reader  and  for  the  fifth  reader  60  cents,  which  selling. 
It  is  alleged,  constituted  a  breach  of  appellees'  bond,  because  it  did  not  selh 
said  books  in  Kenton  county  at  that  price.  A  Judgment  for  110,000  wa». 
prayed  for. 

The  answer  may  be  taken  as  a  traverse  of  all  the  averments  in  the  petition 
which  averred  or  undertook  to  show  any  violation  of  its  bond  or  its  contract- 
with  the  State  Board  of  Education.  It  is  not  denied  that  said  books  were- 
sold  in  Cincinnati  at  the  price  of  43  and  60  cents,  respectively,  but  It  Is. 
denied  that  it  over  fixed  any  such  price  for  said  books,  and  that  it  ever  sold 
Bald  books  at  the  prices  named  to  the  pupils  or  patrons  of  the  public  soboola 
of  Ohio,  or  elsewhere,  and  says  that  it  had  nothing  to  do  with  either  the- 
fixing  of  prices  or  the  sale  of  books  to  pupils  or  patrons  of  said  State,  and 
that  it  sells  to  the  public  school  boards  of  Ohio,  but  is  paid  for  the  books  bo- 
Bold  out  of  the  public  funds,  and  that  the  school  boards  fix  the  prices  at 
which  said  books  are  sold,  and  such  boards,  under  the  authority  of  the  stat- 
ute law  of  Ohio,  are  authorized  to  buy  school  books  and  dispose  of  them  in 
their  discretloii.    A  copy  of  the  Ohio  statute  is  filed  with  this  record. 

It  will  be  seen  from  an  examination  of  the  bond  executed  by  appellees 
that  the  appellees  covenanted  and  agreed  in  effect  to  furnish  the  books  as- 
per  schedule  and  list  filed  to  the  trade,  and  the  lowest  retail  price  at  whiob 
the  same  shall  be  sold  to  the  patrons  and  pupils  of  the  common  schools  in 
any  county  adopting  the  same,  and  then  follows  a  long  list  of  books.  The- 
following  is  a  copy  of  the  bond  sued  on : 

"Now,  therefore,  the  party  of  the  first  part  hereby  binds  himself,  or  itaelf^. 
to  pay  to  the  party  of  the  second  part  $10,000,  as  agreed  liquidated  damages^ 
on  the  adoption  of  any  or  all  of  his  said  school  text-books  herein  listed,  by- 
any  county  of  this  State,  on  conditions  following,  vis. : 

"1st.  That  the  retail  price  of  any  of  said  books  sold  to  the  patrons  or- 
pupils  of  any  common  school  in  any  county  adopting  the  same  shall  not 
exceed  the  lowest  retail  price  now,  oi  hereafter,  fixed  by  said  party  of  theflnt 
part  for  the  sale  of  said  text-books  in  any  State  or  section  of  the  country. 

"8d.  That  the  said  special  retail  price  shall  not,  at  any  time,  exceed  the 
price  fixed  and  filed  in  the  office  of  the  superintendent  of  pbbllc  in6truotSon». 
and  set  out  herein. 

"8d.  That  party  of  the  first  part  will  arrange  with  local  dealers  or  agent»> 
to  sell  such  text-books  in  sufficient  quantities  to  supply  the  patrona  and 
pupils  of  the  common  schools  in  any  county  adopting  the  same,  at  the  special 
retail  price  herein  provided  and  set  out. 

*'4th.  That  party  of  the  first  part  will  send  direct,  postage,  expreas  pre- 
paid, to  any  patron  or  pupil  of  the  common  schools  in  any  county  adopting- 
the  same,  on  -receipt,  in  cash  or  its  equivalent,  of  the  retail  prioe  of  any 
books  as  set  out  herein.       .    ,.  .  ..  .. 
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*'6tb.  That  the  party  of  the  first  part  will  furDish  aoy  patros  or  pupil 
^be  revised  or  new  edition  of  any  of  said  books  ordered  at  bis  option,  and  at 
^be  prloe  bereln  set  on t 

''6feb.  Tbat  any  and  all  text-books  sold  to  pupils  or  patrons  of  tbe  common 
Mbools,  or  to  any  book  dealer  for  same,  in  any  oonnty  adopting  tbe  same, 
In  tbls  State,  by  party  of  tbe  first  part,  or  bis  agent,  sball  be  equal  in  paper, 
ibindlng,  typograpby,  and  in  every  otber  respeot,  to  tbe  same  copy  filed  in  tbe 
-office  of  tbe  fuperintendent  of  public  instruction. 

"Now  the  conditions  of  tbis  bond  are  understood  to  be  sucb  tbat  if  tbe 
party  of  tbe  first  part  sball  violate  any  of  tbe  foresoing  conditions,  or  fail  to 
<oomply  witb  any  of  tbe  provsions  of  tbis  bond,  in  bonor  and  in  good  faitb. 
In  selling  any  book,  or  in  tbe  conducting  of  bis  business  at  tbe  oflSce  of 
IMirty  of  tbe  first  part,  or  in  any  county  adopting  any  one  or  more  of  its 
books,  tben  tbis  bond  sball  be  valid  and  binding,  and  same  sball  be  paid  to 
tbe  county  superintendent  of  sucb  county  wbere  tbe  violation  occurs,  or 
wbere  any  person  suffering  from  anj  violation  of  its  conditions  resides,  for 
tbe  use  and  benefit  of  tbe  scbool  fund  of  tbe  common  scbools  of  said  county; 
iltberwlse  to  be  null  and  void.  Tbis  bond  is  executed  in  conformity  with 
tbe  requirements  of  sections  61  and  62  of  tbe  common  scbool  law,  and  tbe 
undersigned  principal  and  sureties  agree  and  undertake  tbat  said  principal 
sball  comply  witb  all  tbe  requirements  of  said,  sections  witb  respeot  to  tbe 
publisbers  or  persons  selling  text-books  adopted  by  any  county  in  tbls  State. 

"Signed  and  delivered  in  duplicate  on  day  and  date  above  written,  at 

ITrankfort,  Ky. 

"AMERICAN  BOOK  CO., 

"By  W.  B.  THALHEIMER, 

"Managing  Director." 

It  is  claimed  for  appellees  tbat  in  no  instance  bave  tbey  violated  tbe  terms 
-of  tbe  bond  or  sold  to  any  party  books  at  a  less  prloe  tban  tbe  bond  author- 
ised, nor  at  a  less  price  tban  tbey  sold  to  pupils  and  patrons  in  Kenton 
county  or  elsewhere  in  tbe  State  of  Kentucky. 

Only  one  deposition  has  been  taken  in  tbis  case,  and  tbat  by  tbe  defend- 
^ai^tfl,  and  (bat  deposition  makes  it  very  clear  tbat  appellees  bad  not  in  any 
vetpect  violated  tbelr  contract  or  any  of  tbe  stipulations  In  tbe  bond  herein- 
before mentioned.  It  is  doubtless  true  tbat  tbe  various  county  boards  in 
Ohio  sell  tbese  books  to  tbe  pupils  or  patrons  at  a  less  price  tban  tbat  speci- 
ifled  by  tbe  book  company,  but  it  seems  tbat  tbe  law  of  Obio  authorizes  such 
boards  to  buy  tbe  books  and  eitber  give  tbem  away  entirely  or  sell  tbem  at 
•oertain  prices.  It  may  also  be  true  tbat  some  merchants  buy  tbe  books  at 
the  stipulated  prices  and  tben  sell  tbem  at  a  loss  in  order  to  attract  business. 
But  it  seems  clear  to  us  tbat  if  tbe  book  company,  in  good  faith,  sells  tbelr 
books  at  tbe  stipulated  prices  to  merchants  in  Obio,  or  to  scbool  boards  in 
the  State  of  Obio,  tbat  tbe  books  are  tben  beyond  the  control  of  tbe  book 
oompany,  and  It  can  not  be  held  to  account  for  damage  if  in  fact  any  such 
-oould  aoorue  to  otber  patrons  or  pupils. 

The  circuit  court,  after  consideration  of  the  law  and  facts,  dismissed  ap- 
^]lant*s  petition,  hence  this  appeal. 

After  a  careful  consideration  of  this  record  we  are  of  opinion  tbat  the 
Judgment  of  tbe  circuit  court  is  in  accordance  witb  the  law  and  facts  ap- 
pearing in  tbis  record. 
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The  case  of  GIdd  v.  Gominonwealtb,  28  Ky.  Law  Rep.,  591,  is  relied  ort 
by  the  appellant,  but  a  careful  ooDslderation  of  tliat  case  will  show  that^ 
tbe  question  therein  discussed  is  entirely  different  from  the  quesldou  in- 
volved in  the  case  at  bar.  The  Ginn  case  came  up  on  demurrer,  and  th» 
petition  clearly  showed  a  violation  of  the  bond  of  that  company.  It  doe» 
not  appear  to  have  any  connection  with  tbe  company  involved  in  this  case, 
and  Inasmuch  as  the  petition  showed  a  clear  breach  of  the  bond  It  neoes- 
sarily  followed  that  a  judgment  sustaining  a  demurrer  thereto  was  errone- 
ous, and  of  necessity  had  to  be  reversed  by  this  court.  In  tiie  ^oase  at  bar 
the  averments  of  the  petition  were  denied  and  the  appellees  introduced  proof 
■bowing  as  a  matter  of  fact  that  there  had  been  no  violation  of  their  under- 
taking, and  no  proof  at  all  offered  by  the  appellant. 

Judgment  alflrmed. 


HOWLETT  V.  HOWLETT. 

(Filed  November  SO,  1902— Not  to  be  reported. ) 

Divorce— A  judgment  of  divorce  from  the  bonds  of  matrimony  having  beeiy 
denied  to  appellant,  but  instead  thereof  a  judgment  granting  her  a  divoro» 
from  bed  and  board,  she  prosecutes  this  appeal.  Held— That  tbe  evidenoe^ 
showing  that  appellee  abused,  maltreated  and  beat  appellant,  she  is  entitled 
to  a  divorce  from  tbe  bonds  of  matrimony. 

Appeal  from  Bullit  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Paynter. 

The  court  ImIow  refusing  to  grant  the  appellant,  Lizzie  Hewlett,  a  dlvoroft- 
from  the  appellee  a  vinculo  matrimonii,  granted  her  one  a  mensa  et  thoro. 
Tbe  evidence  in  this  case  shows  that  the  appellee,  without  a  mitigating  cir- 
cumstance, abused,  maltreated  and  cruelly  beat  the  appellant,  which  not 
only  indicated  an  outrageous  temper  in  him,  but  that  she  would  probably 
Buffer  great  bodily  injury  by  remaining  with  him. 

She  is  entitled  to  a  divorce  from  the  bonds  of  matrimony  and  the  case  la 
reversed,  with  direccion  to  the  lower  court  to  grant  it  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


KOWE  v.  COMMONWEALTH. 

(Filed  November  21,  lU02-Not  to  be  reported.  > 

1.  Local  option— Sale  of  liquor  on  prescription  of  physician— Appellant 
was  indicted  and  convicted  for  keeping  a  tippling  house,  in  viulntion  of  th» 
local  prohibition  law  applicable  to  Glasgow.  Appt'Ilant  vrus  both  a  physi- 
cian and  druggist,  and  witness  told  him  be  had  a  deep  cold  and  wanted  some- 
whisky  or  something  for  it;  that  defendant  told  him  he  could  not  let  him 
have  straight  whisky,  but  would  fix  him  up  Romething  and  ncroi'dingly  did 
fix  him  up  half  a  pint  of  whisky  in  oonibination  with  something  else,  part 
of  which  he  drank  in  the  store.  Witness  testifled  that  on  two  other  occa- 
sions he  obtained  a  similar  combination  from  defendant.  Held— That  the- 
court  properly  submitted  to  the  jury  an  iostruotiun  authorizing  a  conviction 
In  case  they  believed  that  the  prescribing  and  compounding  was  a  trick  or> 
device  to  evade  tbe  law,  and  tbe  verdict  will  not  be  disturbed.    The  uourt. 
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properly  refueed  a  peremptory  instrnotion  on  the  qaestloQ  as  to  whether  the 
sale  and  oomponndinK  was  in  ^ood  faith  or  a  triok  to  evade  the  law  was  a 
question  proper  to  he  so  bin  it  ted  to  the  jury. 

i,  Evldenoe— Witness  was  properly  asked  on  redlreot  examination  if  he 
was  not  a  brother-in-law  to  Dr.  Leech,  who  kept  a  druff  store,  and  if  he  did 
not  have  to  pass  his  store  to  reach  defendants,  both  of  which  he  answered  in 
the  afSrmative.  Appellant  complains  of  the  competency  of  this  evidence. 
Held— That  same  was  properly  admitted  as  showinfc  a  fact  bearing  on  the 
question  of  good  faith  in  selling  the  whisky.  Althongh  considerable  lati- 
tude was  allowed  the  Commonwealth  in  cross-examining  the  appellant  as  to 
the  amount  of  liquor  bought  and  sold  by  his  firm  and  the  mode  of  keeping 
and  disposing  of  it,  the  questions  were  within  the  limit  of  proper  cross-ex- 
amination. 

Herman  Morris  and  J.  A.  Conyers  for  appellant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  was  Indicted  and  convicted  for  keeping  a  tippling  house  in  the 
town  of  Glasgow  in  violation  of  the  local  prohibition  law  applicable  to  that 
town.  There  were  two  witnesses  on  the  trial,  the  person  who  bought  the 
liquor  and  the  defendant. 

The  witness  for  the  Commonwealth  testified  that  he  applied  to  defendant, 
who  was  hoth  a  physician  and  druggist,  and  told  him  that  he  had  a  deep 
cold,  and  wanted  "some  whisky  or  something  for  it;"  that  the  defendant 
told  him  he  could  not  let  him  have  straight  whisky,  hut  would  fix  him  up 
something,  and  accordingly  did  fix  him  half  a  pint  of  whisky  In  combina- 
tion with  something  else,  part  of  which  he  drank  in  the  store,  for  which  he 
charged  him  S5  cents.  He  also  testified  that  on  two  other  occasions  he  ob- 
tained a  similar  combination  from  the  defendant.  Upon  cross  examination, 
the  witness  stated  that  he  told  the  defendant  that  there  was  consumption 
in  his  family,  and  that  he  had  weak  lungs  and  needed  whisky,  or  some  such 
agent,  as  a  preventive. 

The  defense  was  that  the  combination,  which  was  whisky  with  a  little 
"gadine"  cordial  and  about  ten  drops  of  creosote,  was  piesoribed  by  the  de- 
fendant in  good  faith,  for  medical  purposes,  and  furnished  by  him  upon  his 
own  prescription.  The  first  objection  urged  to  the  judgment  is  that  a  per- 
emptory instruction  should  have  been  given.  This  objection  is  not  tenable. 
The  circumstances  detailed  by  the  prosecuting  witness  were  such  that  the 
jury  mieht  have  bellevBd  the  transaction  was  a  prescription  in  good  faith, 
or  that  it  was  a  trick  or  device  to  evade  the  local  prohibition  law,  and  thia 
question  should  have  been  submitted  to  the  jury  under  proper  instructions. 
In  this  connection  may  be  considered  the  objection  to  certain  testimony 
brought  out  upon  redirect  examination  of  the  prosecuting  witness.  The 
cross  examination  had  developed  the  fact  that  the  defendant  was  a  regular 
practicing  physician,  and  in  answer  to  somewhat  leading  questions  the  wit- 
ness had  stated  that  he  applied  to  defendant  as  a  physician,  stating  his  con- 
dition, that  there  was  consumption  in  his  family,  and  that  defendant 
prescribed  the  compound  as  a  medicine,  and  he  (the  witness)  took  it  as  a 
medicine,  as  he  felt  he  needed  it.     Thereupon,  on  redirect   examination,  the 
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CommoD wealth  asked  witDess  if  be  was  a  brotber-in-law  to  Dr.  Leech,  alao 
a  pbysloian  and  draggist;  if  he  was  on  friendly  terms  with  him,  and  If  be 
passed  Dr.  Leech's  drug  store  to  go  to  defendaDts.  where  be  obtained  the 
liquor,  all  of  which  questions  were  answered  in  the  a£9rmative.  It  is  urged 
that  this  was  incompetent  and  Irrelevant,  and  tended  to  create  a  prpjudioe 
against  defendant  in  the  minds  of  the  jury.  But  we  are  of  opinion  that  this 
was  one  of  the  circumstances  surrounding  the  transaction  in  questloo, 
which  the  jury  were  entitled  to  consider  in  determining  whether  it  was  In 
good  faith  a  prescription  by  a  practicing  physician. 

Considerable  complaint  is  also  made  of  the  latitude  allowed  the  Common- 
wealth in  the  cross-examination  of  defendant  as  to  the  amount  of  liquor 
bought  and  sold  by  his  firm,  and  the  mode  of  keeping  and  disposing  of  It. 
We  think  the  questions  asked  were  within  the  limit  of  proper  cross-examina- 
tion. The  instructions,  which  are  also  complained  of,  seem  to  us  to  have 
fairly  stated  the  law  of  the  case  to  the  jury,  and  Instruction  S  appears  to 
have  fairly  submitted  the  question  whether,  as  a  regular  practicing  physi- 
clan,  acting  as  such,  defendant  "prescribed  for  and  compounded  or  mixed. 
In  good  faith,  a  mixture  or  compound,  of  which  whisky  was  one  of  the  In^ 
gredients.  and  that  he  furnished  this  mixture  or  compound  to  the  witness, 
E.  M.  Hoggins,  in  good  faith,  as  a  physiotan,  for  medical  purposes  only." 
in  which  case  they  should  find  the  defendant  not  guilty. 

Complaint  is  also  made  of  instruction  No.  4,  that  if  the  jury  believed  be- 
yond a  reasonable  doubt  "that  the  examination,  prescription  and  compound- 
ing testified  to  by  this  witness  in  this  case  was  a  device,  trick,  subterfuge  or 
pretense  on  the  part  of  defendant  to  evade  or  defeat  the  law  prohibiting  the 
sale  of  spirituous  liquors  in  the  town  of  Glasgow,  to  be  drunk  in  said  town, 
they  should  find  him  guilty."  It  is  urged  that  there  was  no  testimony  on 
which  to  base  this  instruction,  and  that  it  had  the  effect  to  particularise 
and  pervert  certain  portions  of  the  testimony.  We  are  unable  to  see  that 
the  instruction  could  have  bad  that  effect.  No  facts  were  testified  to  In  the 
case  except  the  examination,  prescription  and  compounding  of  the  alleged 
medicine,  and  the  circumstances  attending  that  transaction.  If  this  trans- 
action was  In  good  faith  on  the  part  of  the  defendant,  he  was  not  liable.  If, 
on  the  other  hand,  it  was  a  trick  or  device  or  subterfuge  to  evade  the  law, 
he  was  guilty. 

Moreover,  we  are  unable  to  concur  with  counsel's  contention,  that  the 
"trick,  device,  subterfuge  or  pretense"  referred  to  in  the  statute  (section 
2570,  Kentucky  Statutes)  is  confined  to  a  mechanical  device,  such  as  Is  fre- 
quently used  in  "blind  tigers." 

The  judgment  is  affirmed. 


BRAMLETT  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  November  81,  1902— Not  to  be  reported.) 

Reversing— Nuisance— Stock  pens— Pleading— In  the  first  paragraph  of  ap* 
pellant's  petition  she  alleges  damages  for  erection  and  maintenance  of  stock 
pens  near  her  residence,  and  in  the  second  paragraph  she  alleges  that  the 
recovered  a  judgment  against  appellee  for  erecting  and  maintaining  said 
nuisance,  and  that  the  same  had  never  been  reversed  or  set  aside  and  relied 
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t>n  muie  therelD.  The  lower  oourt  snstalDed  a  demurrer  to  the  petition  and 
dismissed  it,  from  which  this  appeal  is  prosecuted.  Held— That  from  the 
'Sfeatemeut  of  the  former  aotiou  and  judgment  it  is  not  clear  whether  that 
«ction  was  for  erection  and  maintenance  of  the  stock  pens  and  for  the  drain- 
age necessarily  caused  by  the  proper  use  thereof,  or  whether  it  Is  for  the 
damage  for  the  improper  use  thereof.  The  plea  of  res  judicata  is  an  affirm- 
ative plea  to  be  made  by  a  party  relying  thereon,  and  the  court  should  have 
overruled  the  demurrer  and  required  to  plead,  and  the  former  judgment 
«ould  be  pleaded  as  a  bar  with  certainty.  It  is  a  well- settled  rule  that  a  re- 
<}overy  in  the  action  for  erection  and  maintenance  of  stock  pens  Is  foi  all 
damages,  past,  present  and  future,  occasioned  by  the  erection  of  the  6t<ick 
|)ens,  and  a  second  action  will  lie  only  for  the  negligent  use  of  the  pens. 

S.  M.  Payton  for  appellant. 

W.  H.  Marriott  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

This  is  an  action  by  appellant  for  damages  foi  maintaining  a  nuisance 
near  her  home  by  the  appellee  in  the  stock  pens  at  Sonora,  in  Hardin  county. 
The  lower  court  sustained  a  demurrer  to  tbe  petition,  and  appellant  failing 
to  plead  further  her  action  was  dismissed,  and  she  appeals.  In  our  opinion 
the  petition  in  the  first  paragraph  or  part  states  a  cause  of  action  for  dam- 
age caused  by  reason  of  tho  erection  and  maintenance  of  the  stock  pens 
near  appellant's  home.  It  is  not  an  action  for  the  negligent  use  of  the  stock 
pens,  thereby  creating  a  temporary  nuisancCi  but  it  is  for  the  permanent  in- 
Jury  to  the  property  by  reason  of  the  stock  pens  being  built  and  maintained 
•at  the  place  and  near  appellant's  property.  It  is  the  well-settled  rule  that 
a  recovery  on  that  cause  of  action  is  for  all  damage,  past,  present  and  future 
occasioned  by  the  erection  of  the  stock  pens,  and  a  second  action  will  lie 
-only  for  the  negligent  use  of  the  pens. 

The  question  then  is  presented,  whether  the  latter  part  of  the  petition 
shows  that  there  bad  been  a  previous  recovery  on  tbe  cause  of  action  here 
stated.  If  such  facts  appear  in  the  petition  advantage  may  be  taken  thereof 
by  demurrer' thereto,  and  appellee  would  not  be  required  to  plead  the  former 
Judgment.  That  statement  is  as  follows:  "Plaintiff  says  that  on  May  31, 
1900,  she  brought  an  action  in  this,  the  Hardin  Circuit  Court,  against  the 
■defendant  for  creating  and  maintaining  said  nuisance  and  pens  so  close  to 
her  residence,  to  her  hurt,  injury  and  disadvantage,  and  that  at  the  Novem- 
ber term,  1000,  bf  said  court  said  action  was  tried  and  determined  in  said 
court,  and  the  defendant  was  then  and  there  convicted  of  said  nuisance  by  a 
"Verdict  of  a  jury  and  the  judgment  of  said  court,  and  that  said  judgment  of 
conviction  is  now  still  in  full  force  and  effect,  and  has  never  been  set  aside 
or  modified,  and  she  now  pleads  said  judgment  against  the  defendant,  and 
relies  on  the  same  herein." 

From  this  statement  of  the  former  action  and  judgment  it  is  not  clear  to 
•our  minds  whether  that  action  was  for  erection  and  maintenance  of  tbe  stock 
pens  and  for  the  damage  necessarily  caused  by  the  proper  use  theieof,  or 
'Whether  it  is  for  the  damage  for  the  improper  use  thereof.  If  the  first,  it 
^ould  bar  this  action;  if  the  latter,  it  would  not.  As  the  plea  of  res  judi- 
cata is  an  aflQrmative  plea  to  be  made  by  a  party  relying  thereon,  we  con- 
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olade  that  the  proper  practice  in  this  case  would  have  been  to  overrole  the 
demurrer  and  require  appellee  to  plead,  aud  then  if  the  former  judgmeut  1» 
a  bar  it  could  be  pleaded  with  certainty.  The  matter  pleaded  in  the  petition 
as  to  the  former  judgment  was  unnecessary,  and  might  have  been  strlokdD 
out  on  motion. 

This  question  was  presented  to  this  court  in  cafle  between  these  8ana» 
parties  (94  Ey.  Law  Rep.,  180),  and  the  opinion  there  is  adhered  to. 

£*or  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  not  Inconsistent  herewith. 


LINN  V.  EAST  EAGLE  AND  HAMMOND  MILL  TURNPIKE  CO. 
(Filed  November  26,  1009— Not  to  be  reported.) 

1.  Contracts  in  writing— Evidence— Previous  negotiations— Appellant- 
brought  this  action  on  a  written  contract  with  appellee,  alleging  that  he* 
built  three  miles  of  turnpike,  under  an  agreement  to  grade,  break  the  rook, 
shouldei  and  dirt  according  to  county  specifications  for  the  county  money 
per  mile,  and  the  subscribers  to  put  the  rock  on  the  grade,  but  that  the  looak 
subscribers  failed  to  put  the  rock  on  the  road  or  to  pay  their  subscriptions, 
and  that  at  appellee's  request  he  put  rock  on  253^  rods  of  the  road  in  order- 
to  enable  the  company  to.  draw  the  county  money,  which  was  worth  $1  |>er 
rod.  In  defense  appellee*  seeks  to  vary  the  terms  of  the  written  contract  by 
showing  by  parol  evidence  of  negotiations  prior  to  the  execution  of  tb» 
writing  that  appellant  agreed  to  spread  the  rock  as  a  part  of  his  oontraot. 
Held— That  said  evidence  is  incompetent  to  vary  the  terms  of  the  writtei^ 
contract  unless  fraud  or  miKtake  is  charged,  and  the  terms  of  the  writte]> 
contract  are  clear  and  unmistakable. 

S.  Lien— Appellant  is  entitled  to  judgment  for  the  amount  claimed,  but  1» 
not  entitled  to  a  lien  on  the  road  as  he  did  not  comply  with  section  2494.    ' 
Kentucky  Statutes,  by  filing  a  statement  within  sixty  days  after  the  last 
day  of  the  month  in  which  the  labor  was  performed. 

3.  Estoppel— As  appellant  did  not  contract  with  the  county  he  is  not  es> 
topped  to  assert  his.  claim  against  the  company  by  any  failure  on  their  part 
to  comply  with  the  conditions  under  which  the  county  took  stock  in  the 
corporation. 

Lindsay  &  Botts  and  W.  A.  Lee  for  appellant. 

John  W.  Douglas  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

The  appelllant,  W.  H.  Linn,  alleges  that  he  built  three  miles  of  the  appel- 
lee's, the  East  Eagle  and  Hammond  Mill  Turnpike  Co.'s,  road  pursuant  to 
the  following  written  oontraot:  "This  contract,  made  and  entered  into  thl» 
l'3th  day  of  May,  1894.  by  and  between  the  board  of  directors  gf  the  Slast 
Eagle  and  Hammond  Mill  Turnpike  Road  Co.  and  W.  H.  Linn.  W.  H. 
Linn  agrees  with  said  board  to  luiild  the  third,  fourth  and  fifth  miles  of 
said  road  for  the  county  ninney  |ut  niiln,  to  grade,  luvak  the  rock,  shoulder 
and  dirt  ucnonling  to  tMe  cuuinry  spMMfltMtions;  put  In  four  culverts  on  the- 
third  niilH,  three  culveris  on  the  fuurih  mile  and  four  culverts  on  the  flftl^ 
mile.     The  said  W.  II.  Linn  agrees  to  take  the  county  money  as  it  is,  and 
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the  BDbscribers  to  put  the  rook  od  the  Rrade.  The  said  LIdd  agrees  to  begix> 
the  first  day  of  Ausust,  1894,  and  build  said  road  within  three  years  from 
the  date  of  this  oontraot." 

The  petition  alleges  that  in  addition  to  the  1760  per  mile  snbsoribed  to  the- 
oapital  stook  of  the  defendant  corporation  by  the  county  of  Owen,  it  had  a 
nnmber  of  subscriptions  to  its  capital  stook  by  private  individuals,  who  had 
the  right  to  pay  these  subscriptions  in  spreading  rock  upon  the  grade  after 
itii  completion.  But  that  these  local  subscribers  failed  either  to  pay  the 
amount  of  their  subscriptions  in  money  or  labor;  and  that  at  the  request  of 
the  defendant,  and  with  its  knowledge  and  consent,  to  enable  them  to  collect 
the  county  money,  he  put  2SB}4  rods  of  broken  stone  upon  the  grade  in  addi> 
tlon  to  the  work  contracted  for;  and  that  it  was  reasonably  worth  II  per  rod, 
for  which  he  seeks' judgment  and  asks  that  it  be  adjudged  a  lien  on  the  de- 
fendant's road.  The  defendant  admitted  the  execution  of  the  contract,  but 
says  that  by  mistake  in  the  draftsman  it  does  not  set  out  the  true  contract 
between  the  parties;  that  previous  to  its  execution  plaintiff  had  filed  & 
written  bid  for  the  construoclon  of  the  three  miles  of  road  built  by  him, 
which  is  as  follows :  "I  will  build  the  third  mile  of  the  East  Eagle  and 
Hammond  Mill  Turnpike  road  for  1790  per  mile,  the  fourth  mile  for  t7i0  per 
mile,  the  fifth  mile  for  $750  per  mile.  I  agree  to  build  said  road  according- 
to  county  specifications,  and  take  county  money  as  it  is.  I  agree  to  take  the 
lubsoribers  to  put  the  rock  on  the  grade." 

In  other  words,  that  plaintiff  was  to  do  the  work  in  the  construction  of 
the  road  for  the  subscriptions  to  its  capital  stock,  and  was  himself  to  take 
the  risk  of  their  collection.  They  also  allege  that  one  of  the  conditions  made 
by  the  county  of  Owen  in  its  subscription  to  the  capital  stock  of  the  com- 
pany was  that  the  road  should  be  built  free  of  debt;  and  that  the  plaintiff, 
by  the  acceptance  of  the  money  of  the  county,  was  estopped  from  asserting 
any  Hen  upon  the  road.  The  plaintiff  in  his  reply  denies  that  he  made  the- 
bid  to  do  the  work  relied  on  by  the  defendant,  or  ever  authorized  any  one 
else  to  do  so  for  him,  and  says  that  the  only  bid  he  ever  made  on  the  work 
was  a  verbal  one,  which  was  in  conformity  to  the  written  contract  which 
was  finally  entered  into  between  the  parties,  and  denies  speclfloally  all  the 
affirmative  averments  of  the  answer  inconsistent  with  his  petition.  The  cir- 
cuit judge  dismissed  bis  petition,  and  he  has  appealed. 

The  law  is  well  settled  that  where  there  has  been  negotiations  between 
parties  looking  to  a  contract  which  has  been  finally  closed  in  writing,  that 
the  writing  constitutes  the  contract  between  the  parties,  and  it  can  only  be 
assailed  on  the  ground  of  fraud  or  mistake  in  its  execution.  While  most  of 
the  directors  of  the  defendant  company  say  that  it  was  their  understanding 
that  the  plaintiff  was  to  spread  the  rook  on  the  grade  of  the  turnpike  road 
and  in  consideration  therefor  was  to  have  the  subscriptions  to  its  capital 
stock,  he  emphatically  denies  this  and  Fays  that  the  road  company  them- 
selves undertook  to  spread  the  rook,  and  he  is  supported  in  his  contention  by 
the  written  contract,  which  is  clear  and  specific  ns  to  what  he  wns  to  do. 
And,  in  our  opinion,  the  testimony  of  the  defendants  is  not  sufficient  to 
justify  the  court  in  disregarding  the  express  language  of  the  written  con- 
tract  between  the  parties;  and  that  the  plaintiff  was  entitled  to  a  judgment 
for  the  amount  sued  for  against  the  turnpike  company,  but  that  he   is   not 
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'entitled  to  any  lieu  upoD  tbe  road  itself,  under  section  2499  of  the  Kentucky 
Statutes,  for  tbe  reason  that  section  2494  expressly  provides:  '*No  such  Hen 
-shall  attach  unless  tbe  person  who  performs  or  furnishes  laborer  teams  shall, 
within  sixty  days  after  tbe  last  day  of  the  month  in  which  any  labor  was 
performed  or  materials  or  teams  furnished,  file  in  tbe  county  olerk^s  olBoe 
•of  each  county  in  which  tbe  labor  was  performed  or  materials  or  teams  were 
furnished,  a  statement  in  writing,  veriOed  by.affldi^vit,  setting  forth  the 
amount  due  therefor,  and  for  which  the  lien  is  claimed,  and  the  name  of 
the  turnpike  upon  which  it  is  claimed." 

.  Tbe  plaintiff  in  this  action  bad  no  contract  with  Owen  county;  bis  under- 
taking was  with  the  turnpike  company,  and  he  is  not  estopped  to  assert  bis 
claim  against  tbe  company  by  any  failure  on  their  part  to  comply  with  the 
-conditions  under  which  tbe  county  agreed  to  take  stock  in  the  corporation. 
For  reasons  indicated  tbe  Judgment  is  reversed  and  cause  remanded  for 
proceedings  not  inconsistent  with  this  opinion. 


LOUISVILLE  INS.  CO.  v.  HOFFMAN,  &o. 

(Fll«d  November  26,  1902-Not  to  be  reported.) 

New  trial— Newly -discovered  evidence— Mental  incapacity— A  suit  waa 
t)rougbt  by  appellant  to  enforce  a  mortgage  against  H.,  and  it  was  held  that 
the  mortgage  was  without  consideration.  The  capacity  of  H.  was  drawn  in 
question  in  that  case,  and  the  proof  there  by  his  wife  and  son  was  to  tbe 
•effect  that  H.  had  but  little  capacity.  H.,  at  tbe  time  of  executing  the 
mortgage  to  appellant,  executed  a  deed  of  conveyance  of  tbe  property  to  bla 
^ife  and  the  wife  sold  tbe  property,  but  tbe  purchaser  refused  to  aooept  ber 
title  and  she  then  filed  a  suit  against  the  purchaser,  and  she  and  her  son 
testified  that  at  tbe  time  the  deed  was  made  be  had  suflSdent  mental  ca- 
pacity to  execute  same.  Appellant  brought  this  suit  for  a  new  trial  on  tbe 
•ground  of  newly -discovered  evidence,  alleging  that  if  witnesses  bad  testified 
to  tbe  same  effect  on  tbe  trial  of  tbe  former  action  appellant  would  have 
gained  its  case.  This  action  did  not  fall  to  that  branch  of  tbe  court  which 
tried  tbe  original  action,  and  tbe  judge  transferred  it  to  tbat  branch  which 
tried  tbe  original  controversy.  Held— That  tbe  transfer  was  proper  and  the 
•court  properly  dismissed  the  petition  as  H.  bad  lived  in  Louisville  many 
;years  and  those  who  knew  him  could  testify  as  to  bis  mental  capacity.  In 
order  to  Justify  tbe  granting  of  a  new  trial  for  newly -discovered  evidence  it 
must  appear  tbat  the  new  evidence  is  of  a  certain  decisive  character  and  not 
merely  camulatlve.  It  must  also  appear  that  tbe  proof  could  not  have  been 
obtained  by  tbe  applicant  by  ordinary  diligence. 

Tyler  Barnett  for  appellant. 

Pryor  &  Sapinsky,  W.  S.  Pryor  and  Tbos.  Walsh  for  appellees. 

Appeal  from  .Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  tbe  court  by  Judge  Hobson. 

This  is  an  action  for  new  trial  on  the  ground  of  newlv- discovered  evl- 
iSence.  Tbe  original  judgment  which  was  sought  to  be  oprara  was  aflOrmed 
by  this  court  in  Insurance  Co.  v.  Hoffman,  20  Ky.  Law  Bep.,  801Q.  Tbat 
^as  an  action  to  enforce  a  mortgage,  and  it  was  held  tbat  the  mortimge  was 
without  consideration.    Tbe  capacity  of  John  Hoffman  was  drawn  in  quea- 
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tioD  in  that  oase  aod  the  proof  there  by  his  wife  and  son  was  to  the  effect 
that  be  had  sustained  an  Injury  on  the  head  and  had  but  little  capacity. 
Aft«r  that  jndfcment  was  aflQrmed  Mrs.  Hoffman  contracted  to  sell  the  prop- 
erty and  the  purchaser  declined  to  take  her  title  (as  he  had  agreed  to  do)  on 
the  ground  that  John  Hoffman  was  Incapacitated  at  the  time  of  the  making 
of  the  couTeyance  under  which  she  claimed,  as  shown  by  the  judgment  of 
the  court  In  that  case.  She  then  filed  a  suit  against  the  purchaser.  In  which 
she  and  her  son  stated  as  deponents  that  John  Hoffmanns  mind  was  good  at 
the  time  of  the  making  of  the  deed.  The  mortgage  and  Ihe  deed  were  made 
In  the  same  transaction.  The  Insurance  company  thereupon  filed  the  suit- 
before  us  for  a  new  trial  In  the  action  on  the  ground  that  if  this  testimony 
had  been  given  by  these  witnesses  In  that  case,  Instead  of  the  testimony  they^ 
gave,  It  would  not  have  lost  the  case.  The  circuit  court  sustained  a  demur- 
rer to  the  petition,  and  It  has  appealed. 

When  the  ease  was  allQjited  In  the^Jefferson  Circuit  Court  It  did  not  fall  ta 
that  branch  In  which  the  original  action  bad  been  tried,  and  the  judge  before 
whom  It  came  transferred  It  to  that  branch  of  the  court  so  that  it  might  be- 
heard  by  the  court  that  had  rendered  the  judgment  sought  to  be  opened. 
This  was  proper.  A  judgment  rendered  in  one  court  can  not  be  annuled  or- 
modifled  by  another  court  of  co-ordinate  jurisdiction.  The  reason  of  th& 
rule  is  to  prevent  unseemly  conflicts  of  jurisdiction,  and  it  applies  equally 
between  the  different  branches  of  a  circuit  court  composed  of  several 
branches,  as  between  different  circuit  courts  presided  over  by  one  judge. 

In  order  to  justify  the  granting  of  new  trial  for  newly-discovered  evidence- 
It  must  appear  that  the  new  evldenoe  Is  of  a  certain  decisive  character,  and 
not  merely  cumulative.  It  must  also  appear  that  the  proof  could  not  have- 
been  obtained  by  the  applicant  by  ordinary  diligence.  John  Hoffman  lived 
in  Louisville,  and  had  lived  there  for  many  years.  Those  who  knew  him 
could  testify  as  to  his  capacity,  and  a  new  trial  will  not  ordinarily  he- 
granted  on  account  of  the  discovery  of  new  evidence  as  to  facts  of  common 
knowledge  which  might  have  been  established  by  the  people  living  In  the- 
community  if  proper  Inquiry  had  been  made. 

It  Is  a  universal  rule  that  new  evidence,  which  merely  Impeaches  an  ad- 
verse party  or  his  witnesses,  is  not  suflflclent  as  a  ground  for  new  trial,  for- 
such  testimony  may  be  discovered  in  most  cases.  (14  Ency.  Pleading  and 
Practice,  807.)  If  the  evidence  now  offered  had  been  produced  on  the  trial 
it  would  still  be  an  open  «iuestlon  whether  the  witnesses  swore  the  truth  in 
their  first  depositions  or  the  second.  The  effect  of  the  evidence  would  have- 
been  only  to  show  that  the  witnesses  had  made  on  another  occasion  state- 
ments In  conflict  with  their  testimony  in  the  case,  and  these  statements  wer& 
onlyMidmlssnple  to  impeach  the  witnesses. 

In  the  original  action  It  was  insisted  by  appellant  that;  although  the  bonds, 
and  mortgage  to  secure  them  were  without  consideration  in  the  hands  of 
the  original  holder,  still  this  defense  was  not  available  against  it  for  the 
reason  that  Hoffman  was  largely  Indebted  at  the  time,  and  the  mortgage  was. 
made  to  shield  his  property  from  his  creditors.  In  answer  to  this  the  court 
said  that  ordiiiarlly  this  was  the  rule,  but  that  there  were  exceptions  to  the 
rule,  and  one  of  these  was  where  a  confidential  relation  had  been  abused  anci 
10  an  advantage  had  been  taken  of  Ignorance  or  weakness  or  fraud  practiced 
byfthis  means.    The  court  then  went  on  to  show  that  Speckert  who  obtained 
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the  mortgage  nnd  bonds  bad  been  for  years  the  eonfldeDtial  attorney  of  Hoff- 
mail  and  wife,  who  were  old  people  and  as  putty  in  bis  bands,  with  vague 
Ideas  of  what  he  had  done,  and  little  real  knowledge  of  the  legal  effeot  of 
the  Instrument  they  executed,  trusting  Spec)\ert  as  their  attorney,  to  whom 
the  papers  were  delivered  simply  for  safe  keeping  and  not  for  sale.  It  was 
x)nly  in  discussing  the  estoppel  on  Hoffman  to  make  the  plea  of  want  of  oon- 
flideration  that  the  question  of  his  capacity  arose. 

The  opinion  is  rested  on  the  ground  that  under  the  facts  shown  be  waa 
not  in  pari  delicto,  and  might,  therefore,  maintain  his  plea  of  want  of  ooo- 
fiideration.  There  was  no  defense  to  the  action  on  the  ground  that  he  waa 
Incompetent  to  execute  the  notes  or  mortgage;  the  question  of  bis  capacity 
was  only  referred  to  in  connection  with  the  other  proof  showing  that  be  bad 
been  imposed  on  by  his  attorney  and  confidential  adviser.  Under  all  the 
circumstances  we  are  of  opinion  the  court  properly  refused  to  grant  a  dow 
trial. 

Judgment  aflSrmed. 


HAMILTON,  &0.  v.  MOORE.  &c. 

(Filed  November  26,  IQOS— Not  to  be  reported.) 

Decedents'  estates—Advanoements— N.  was  a  very  old  man  when  his  acs, 
J.,  came  from  Arkansas  to  make  him  a  visit.  N.  had  already  made  ad- 
vancements to  other  children  and  desired  to  make  an  advanoement  to  J. 
but  as  J.  had  some  creditors  who  might  seek  to  subject  any  property  that 
might  be  given  to  him,  it  was  agreed  that  N.  should  make  a  conveyance  of 
a  portion  of  land  to  the  son  of  J.,  who  was  an  infant  only  five  years  old, 
which  was  to  be  considered  as  an  advanoement  to  J.,  and  P.,  a  daughter  of 
N.,  had  held  possession  of  a  tract  of  land  for  many  years  which  belonged  to 
her  father  and  for  which  she  paid  no  rent.  In  a  settlement  of  the  estate  of  N. 
It  is  sought  to  charge  J.  with  the  land  conveyed  to  his  son,  and  P.  with  the 
rent  of  land  occupied  by  her  as  advancements.  J.  contends  that  as  the  land 
was  conveyed  by  the  ancestor  to  his  grandson,  that  the  rule  requiring  the 
value  of  the  land  to  be  charged  to  the  son  as  an  advancement  does  not  apply, 
but  the  conveyance  should  be  considered  a  gratuity  to  the  grandson.  Held^ 
That  the  gift  here  being,  in  truth,  to  J.,  and  the  title  having  been  put  Id 
bis  infant  son  at  his  instance  and  to  protect  his  interest,  it  must  be  treated 
•as  an  advanoement  to  J.  P.  should  be  charged  with  ll.OUO  as  an  advance- 
ment as  she  lived  on  the  land  of  her  father  for  twenty-eight  or  thirty  yearr, 
-and  the  rent  was  reasonably  worth  this  sum. 

C.  C.  York  and  J.  M.  York  for  appellants. 

Harkins  &  Batliff  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  a  suit  to  settle  the  estate  of  Nelson  Hamilton,  and  the  only  ques- 
tion to  be  determined  on  the  appeal  is  whether  the  court  properly  settled 
the  advancements  chargeable  to  two  of  the  children,  Jame^l^*  Hamilton, 
Sr.,  and  Prlcy  Robinson. 

'    Shxjrtly  before  the  death  of  the  intestate,  and  when  be  was  very  old,  his 
eon,  James  W.  Hamilton,  Sr.,  came  to  see  him  from  the  State  of  ArkaDsaa* 
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^bere  he  lived.  The  father  had  oooveyed  land  to  his  other  sons  as  advance- 
loeDtB,  and  James  W.  Hamilton.  Sr.,  asked  him  to  make  an  advancement  to 
bim.  The  J  went  for  this  purpose  to  have  a  deed  drawn;  but  James  W. 
Hamilton,  Sr.,  had  some  debts  banRlnfc  over  bim,  to  whiob  the  land,  if  con- 
veyed to  him,  would  be  subject,  and  at  his  instance,  and  to  prevent  the  land 
being  reached  by  his  creditors,  it  was  deeded  by  his  father  to  his  infant  son, 
-James  W.  Hamilton,  Jr.,  a  little  boy  five  years  old,  living  in  Arkansas, 
whom,  so  far  as  the  proof  shows,  the  grandfather  had  never  seen.  The  land 
was  of  valoe  91,400,  and  the  entire  estate  of  the  decedent  left  at  his  death 
being  of  value  about  12.500,  and  one  of  the  daughters  having  received 
nothing,  the  court  held  that  James  W.  Hamilton,  Sr.,  must  be  charged  with 
.an  advancement  of  11,400  for  the  land  so  conveyed  to  his  son  at  his  request. 
Of  this  he  complains. 

In  Stephenson  v.  Martin,  74  Ry.,  485,  it  was  held  that  gifts  made  by  the 
•deoedent  to  the  grandchildren  will  not  be  treated  as  advancements  to  the 
children,  but  are  mere  gratuities.  This  rule  was  followed  in  McClelland  v. 
•Sharp,  11  Ey.  Law  Hep.,  525.  But  the  oa.<)e  before  us  differs  from  either  of 
these  in  its  essential  facts.  The  land  was  in  fact  a  gift  to  the  son,  James 
W.  Hamilton,  Sr.  The  only  reason  that  the  deed  was  not  made  to  him  was 
that  he  did  not  desire  his  creditors  to  reach  it,  and  so  he  had  it  conveyed  to 
his  son.  It  seems  to  have  been  a  part  of  the  plan  not  to  have  the  deed  re- 
corded and  to  sell  the  land,  and  then,  in  case  of  a  sale,  to  destroy  the  deed 
and  have  Nelson  Hamilton  to  convey  the  land  to  the  purchaser.  But  the 
«ale  was  not  made,  and  the  deed  was  afterwards  recorded.  If  James  W. 
Hamilton,  Sr.,  Instead  of  having  the  land  conveyed  to  his  son,  James  W. 
Hamilton,  Jr.,  had  had  it  conveyed  to  a  third  person,  who  purchased  it  from 
bim  and  paid  him  for  it,  it  could  not  be  maintained  that  he  would  not  be 
obargeable  with  the  value  of  the  land  as  an  advancement,  and  this  would  be 
true  irrespective  of  the  consideration  which  he  received;  for  he  would  not 
be  permitted  to  show  that  he  took  other  property  for  the  land  which  proved 
of  no  value,  and  thus  in  truth  goc  uotbing  for  it,  for,  it  being  a  gift  to  him 
by  the  father,  it  would  be  charged  to  him  at  its  value,  although  he  made  an 
Improvident  disposition  of  it.  The  same  rule  must  be  applied  when,  at 
his  instance,  the  land  was  conveyed  to  bis  son,  for  as  between  him  and  his 
father  the  legal  effect  of  the  transaction  was  the  same  as  if  the  father  had 
-conveyed  the  land  to  him  and  he  had  then  conveyed  it  to  his  sou.  If,  after 
the  father  had  verbally  given  the  land  to  his  son,  the  latter  had  in  good 
faith  given  it  to  the  grandson,  and,  to  save  cost  and  trouble  of  making  and 
recording  two  deeds,  had  procured  the  father  to  make  the  deed  directly  to 
^be  grandson  instead  of  to  him,  it  would  have  been  as  substantially  an 
advance  to  the  son  as  if  the  deed  had  been  in  the  first  place  to  him,  and  he 
had  then  conveyed  the  land  to  the  grandson,  for  In  enforcing  the  statute 
we  must  regftrd  the  substance  of  the  transaction.  And  certainly  an  arrange- 
ment in  furtherance  of  the  interests  of  the  son  to  defeat  the  claims  of  his 
Ksreditors  can  not  stand  in  a  more  favored  light. 

It  has  been  held  that  if  land  is  conveyed  to  the  husband,  which  is  intended 
-as  an  advanceii^f^nt  to  the  wife,  she  will  be  charged  with  it  in  the  distribu- 
tion. It  has  also  been  held  that  where  the  father  furnishes  money  to  pay 
for  land  or  for  life  insurance,  it  may  be  charged  as  an  advancement.    The 
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gift  here  heiog  in  truth  to  JAmes  W.  Hamilton,  Sr.,  nnd  the  title  bay!oir 
been  pnt  in  his  infant  eon  at  his  instanoe,  and  to  protect  his  interest,  It  mnat. 
be  treated  as  an  advancement  to  him,  else  the  purpose  of  the  statute,  wbiob 
looks  to  equality  between  the  children,  would  be  defeated  by  the  mere  form 
of  the  transaction,  for  nothing  is  clearer  from  the  evidence  than  that  the 
decedent  had  no  intention  of  preferring  the  grandson,  but  only  aimed  to 
make  an  advancement  to  this  son,  as  to  the  others.  In  carrying  out  tbe^ 
statute  the  court  will  not  allow  a  mere  subterfuge  to  defeat  its  purpose  of 
securing  an  equal  distribution  of  the  estate  of  the  intestate  among  the  heir» 
at  law. 

Pricy  Robinson  had  livbd  for  twenty-eight  or  thirty  years  on  the  land  of 
her  father,  and  the  rent  of  this  land  whs  charged  to  her  at  $1,000  as  an  ad- 
vancement. The  proof  shows  she  paid  no  rent,  and  that  the  use  of  the  land 
was  reasonably  woith  the  amount  charged.  She  lived  on  the  land  fiom 
about  the  time  of  her  marriage,  and  reared  a  large  family  on  it.  If  she  is- 
not  charged  with  the  use  of  this  land  which  she  thus  enjoyed  she  will  b» 
given  an  advantage  to  this  extent  over  her  sister,  who  has  received  nothing. 
In  Ford  v.  Thompson,  68  Ey.,  683,  the  testator  put  his  two  sons  in  poesee^ 
siou  of  his  farm  under  an  arrangement  that  they  were  to  have  all  they  oould 
make  after  supporting  the  family  and  paying  the  neoessary  expenses  of  the* 
farms,  it  was  held  that  the  two  sons  must  account  on  a  settlement  of  tbe- 
estate  for  the  balance  of  the  profits  arising  from  the  property,  after  ded not- 
ing the  reasonable  expenses  of  the  family,  as  an  advancement.  In  Shawhan 
V.  Shawhan,  78  Ky.,  600,  the  intestate  kept  an  account  of  advancement  to- 
his  children,  charging  some  with  rents  for  land  occupied  by  them,  bat 
against  one  there  was  no  charge,  and  it  was  held  that  in  the  distribution  be 
should  be  charged  with  the  rents  of  the  land  be  had  occupied.  In  Wakefield 
V.  Gilliland,  18  Ky.  Law  Rep.,  846,  the  court  said  it  was  well  settled  ''that^ 
the  value  of  the  use  and  occupation  of  land  by  one  child  under  no  oontraot 
of  rent,  although  holding  at  the  will  and  pleasure  of  the  father,  must  be- 
acounted  for  by  the  child  as  an  advancement  in  the  settlement  and  dlstrlba- 
tion  of  the  father's  estate."  The  same  rule  was  recently  followed  by  thia^ 
court  in  Tye  v.  Tye,  24  Ky.  Law  Rep.,  687. 

Judgment  affirmed. 


SUPREME  COMMANDERY  OP  THE  UNITED  ORDER  OF  THE 
GOLDEN  CROSS  OF  THE  WORLD  v.  HUGHES. 

(Filed  November  96,  IQOd. ) 

Insurance—Fraternal  orders— Application  not  accompanying  policy— Thi» 
action  was  brought  by  appellee  to  recover  11,000  on  a  certificate  of  member- 
ship issued  on  the  life  of  her  husband  by  appellant,  a  fraternal  order,  said 
payment  to  be  made  on  the  death  of  her  husband  upon  •  evidence  reoeived 
from  said  order  that  he  is  a  contributor  to.the  benefit  fund  of  the  order,  and 
upon  condition  that  the  statements  made  by  him  in  his  application  for  mem- 
bership in  said  commandery  and  the  statements  certified  by  him  to  the  medi- 
cal examiner,  both  of  which  are  filed  in  the  offloe  of  the  suiuvme  keeper  or 
recoids,  be  made  a  part  of  the  contract.  Appellant  set  up  as'  a  defense  nu- 
merous misrepresentations  made  by  the  insured  In  his  application.  The 
court  sustained  a  motion  to  strike  from  the  answer  all  reference  to  repxeaen- 
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tations  made  by  the  insured  in  bis  application  for  the  benefit  oertifloate  on 
the  gronnd  that  neither  the  application,  petition  nor  medical  examiner's 
certificate  was  attached  to,  accompanied  or  were  embraced  in  the  certificate 
of  insurance,  as  required  by  section  679,  Kentuclsy  Statutes.  The  court 
sustained  a  demurrer  to  the  answer  and  save  judgment  for  appellee,  and 
appellant  prosecutes  this  appeal,  oontendinfc  that  said  section  of  the  statute 
does  not  apply  to  fraternal  orders.  Held— That  the  court  properly  sustained 
the  motion  to  strilse  out  the  allegations  of  the  answer  referred  to  as  appel- 
lant belongs  to  that  class  of  life  insurance  companies  treated  of  in  section 
664,  Kentucky  Statutes,  and  Fertion  679  Is  found  among  the  provisions 
specially  applicable  to  co-operative  or  assessment  life  insurance  companies. 

W.  M.  Reed  and  Greer  Ss  Reed  for  appellant. 

R.  T.  Llgbtfoot  and  Bloomfleld  &  Trice  for  appellee. 

Appeal  from  McCraoken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bnrnam. 

This  suit  was  brought  by  appellee.  Susie  C.  Hughes,  against  the  appellant, 
the  Supreme  Commandery  of  the  United  Order  of  tbe  Golden  Cross  of  the 
World,  to  reooTer  11,000,  on  a  benefit  certificate  Issued  by  appellant  on  tbe 
life  of  her  deceased  husband.  Francis  |f.  Hughes,  which  reads  as  follows: 
**Tbis  oertlfioate  is  issued  to  Francis  M.  Hughes,  member  of  the  Graham- 
villa  Commandery,  808,  of  the  United  Order  of  the  Golden  Crosp,  located  at 
Grabamville,  Ky.,  upon  evidence  received  from  said  commandery  that  be  la 
a  ooDtributor  to  the  benefit  fund  of  this  order,  and  upon  condition  that  the 
statements  made  by  htm  in  his  application  for  membership  in  said  coiti- 
raandery,  and  the  statements  certified  by  him  to  the  medical  examiner,  both 
of  which  are  filed  in  the  oflSoe  of  the  Supreme  Keeper  of  Records  be  made  a 
part  of  this  contract,  and  upon  condition  that  the  said  member  oomplies  In 
the  future  with  the  laws,  rules  and  regulations  now  governing  said  com- 
mandery and  fund,  or  hereafter  enacted  by  the  Supreme  Commandery  ta 
govern  said  commandery  and  fund.  These  conditions  being  oomplied  with,, 
tbe  Supreme  Commandery  hereby  promises  and  binds  itself  to  pay  out  of  its 
benefit  fund  to  Susie  C.  Hughes,  wife,  in  accordance  with  and  under  the 
provisions  of  the  law  governing  said  benefit  fund,  and  upon  satisfactory  evi- 
dence of  the  death  of  said  member,  and  the  surrender  of  this  certificate,  the 
sum  of  11,000,  provided  said  benefit  fund  reaches  the  sum  of  9S,000  at  the 
assessment  called  in  payment  of  this  certificate,  and  if  said  assessment  shall 
not  reach  said  sum  of  12,000,  then  there  shall  be  paid  on  said  certificate  all, 
or  a  proportional  part,  of  the  fund  received  from  the  membership  in  one 
assessment." 

Appellants,  in  their  answer,  say  that  it  was,  and  is,  a  secret  fraternal  order^ 
and  has  lodges  which  were,  and  are,  under  the  supervision  of  a  Grand  Su- 
preme Body,  and  said  subordinate  lodges  acquire  members  therein  through 
the  lodge  system  exclusively,  pay  no  commissions  and  employ  no  agents  ex- 
cept in  the  organization  and  supervision  of  thewoikof  local  subordinate 
lodges;  admits  that  Francis  M.  Hughes  was  a  member  of  tbe  commandery 
located  at  Grabamville..  Kj.,  and  that  the  benefit  certificate  sued  on  was 
regularly  issued  to  him  in  consideration  of  and  upon  the  representation 
made  by  him  in  his  application   therefor;    but  denies  any  liability  thereon 
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for  the  reason  that  bo  made  numerous  false  and  fraudulent  representatiODS 
in  his  application  as  to  the  condition  of  his  health,  to  wit,  that  be  repre- 
sented in  said  application  that  he  had  never  been  insane  or  predisposed  to 
insanity;  that  be  bad  never  had  and  was  not  predisposed  to  spinal  disease, 
when  as  a  matter  of  fact  ho  had  been  alTlictpd  with  the  disfase  known  as 
spinal  meninfzitis,  which  is  a  disease  affecting  the  brain  and  supine;  that  be 
was  in  sound  bodily  health,  whereas  in  fact  his  constitution  and  health  had 
been  seriously  impaired ;  and  that  he  made  many  other  false  answers  to  the 
\]uestion8  propounded  to  him  by  the  medical  examiner  touching  the  con- 
dition of  his  health,  which  are  specifically  recited,  and  which  were  material 
to  the  risk,  and  were  relied  on  by  the  defendant  in  the  issual  of  their  cer- 
tificate. A  copy  of  the  petition,  statements  and  application  are  filed  as  ex- 
bibits  with  the  answer. 

The  trial  court  sustained  a  motion  to  strike  from  the  defendant's  answer 
all  reference  to  representations  made  by  the  insured  in  his  application  for 
the  benefit  certificate  on  the  ground  that  neither  the  application,  petition  Lor 
medical  examiner's  certificate  was  attached  to.  accompanied  or  were  em- 
braced in  the  certificate  of  insurance,  to  which  the  plaintiff  excepted.  A 
l^^eneral  demurrer  was  then  sustained  to  the  answer,  and  defendant  declining 
to  plead  further,  judgment 'was  rendered  thereon,  and  defendant  appeals. 
And  it  is  insinted  that  section  079  oT  the  Kentucky  Statutes,  which  nqulrea 
that  the  application  or  charter  and'bylaws  of  the  insurance  company  doing 
business  linder  the  laws  of  this  State,  or  a  copy  thereof,  shall  be  attached  to 
the  policy  liefore  It  can  be  treated  as  a  part  of  the  contract  or  u^ed  in  evi- 
dence on  the  trial  of  the  case,  has  no  application  to  secret  fraternal  orders  to 
which  appellant  iwlongn;  that  by  sections  641  and  668  of  the  Kentucky  Stat- 
utes this  class  of  insurance  companies  are  expressly  exempted  from  this  and 
similar  provisions  of  the  insurance  law.  Section  641  of  the  statute  is  found 
under  subdivision  1  of  the  article  on  insurance,  and  reads  as  follows:  "The 
words  'insurance  company,'  or  'insurance  corporations,'  as  used  in  this 
articio,  shall  be  held  to  mean  and  include  any  association,  individual,  com- 
pany, corporation,  partnership,  or  joint  stock  company,  engaged  in  or  carry- 
ing on,  in  any  manner,  the  business  of  insurance  in  this  State,  exoept  that 
the  provisions  of  this  chapter  or  article  shall  not  apply  to  secret  or  fraternal 
societies,  lodges  or  councils,  which  are  under  the  supervision  of  a  grand  or 
supreme  body,  and  secure  members  through  the  lodge  system  exclusively, 
and  pay  no  commission  nor  employ  any  agents,  except  in  the  organization 
and  supervision  of  the  work  of  the  local  lodges." 

The  exemption  in  this  section  only  refers  to  those  general  provisions  regu- 
lating insurance  oomp<tnies  found  in  subdivision  1  of  the  insurauoe  law. 
iSection  658  is  found  under  subdivision  2  of  the  insuranoe  law,  which  treats 
of  what  is  generally  known  as  standard  or  old  line  insurance  companies, 
and  exempts  associations  which  do  not  guarantee  a  fixed  amount  of  insur- 
ance on  their  policy  contract,  and  do  not  charge  a  fixed  premiuiQ  for  the 
performance  of  such  contracts,  from  the  provisions  of  tbe  law  applioable  to 
the  old  line  insurance  companies  embraced  in  that  subdivision.  Appellaut 
undoubtedly  belongs  to  that  class  of  life  insurance  oompanies  treated  of  In 
subdivision  "8,"  known  as  "  Assessment  or  Co  operative  Companies. "  Section 
664,whiob  falls  under  subdivision  8,  provides:  "Any  corporation,  aasoclatlon 
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t>r  society  which  issues  any  certificate,  policy,  or  other  evidence  of  interest 
to, or  makes  any  promise  or  agreement  with,  its  members,  whereby,  upon  the 
tiecease  of  a  member,  any  mon^y  or  other  benefit,  charity,  relief  or  aid  is  to 
be  paid,  provided  or  rendered  by  such  corporation,  association  or  society,  to 
the  leffal  representative  for  such  member,  or  to  the  beneficiary  designated  by 
such  member,  which  money,  benefit,  charity,  relief  or  aid  !«  derived  from 
voluntary  donations,  or  to  be  collected  from  the  member  thereof,  or  the 
members  of  a  class  therein,  and  interest  and  accretions  thereon,  or  rebates 
from  amounts  payable  to  the  beneficiaries  or  heirs,  and  wherein  the  paying, 
providing  or  rendering  of  such  money  or  othfr  benefit,  charity,  relief  or  aid 
Is  conditioned  upon  same  being  realized  in  the  manner  aforeFaid,  and 
wherein  the  money  or  purposes  of  such  corporation,  association ^or  society, 
and  the  expen^ffl  of  the  management  and  prosecution  of  its  business,  shall 
be  deemed  to  he  engaged  in  the  bnslne.^s  of  life  Insurance  upon  the  co-opera- 
tive or  assessment  plan,  and  shall  be  subject  only  to  the  provisions  of  this 
subdivision." 

Section  679  of  the  Kentucky  Statutes  is  found  among  the  provisions  es^ 
peclally  applicable  to  co-operative  or  assesf-ment  life  Insurance  companies, 
and  we  think  unquestionably  applies  to  the  benefit  certificate  sued  on  in  this 
case.  In  Provident  S.  L.  Ass.  So.  v.  Purvear's  Adni'r,  22  Ky.  L(>w  Rep,; 
t)82.  it  was  held  to  apply  alsn  to  policies,  issued  by  old  line  companies;  and- 
In  Rice  v.  Rice's  Adm'r.  23  Ky.  Law  Rep.,  r)2«,  It  was  held  that  In  an. action 
to  recover  on  a  policy  of  Insurance,  representations  made  therefor  by  the  in- 
sured in  his  application  form  no  part  of  the  contract,  and  could  not  be  con- 
sidered in  evidence.  The  court,  therefore,  properly  struck  out  all  the 
paragraphs  of  the  answer  which  refer  to  or  rely  upon  the  representation 
made  by  the  insured  in  his  application  for  insurance,  or  the  report  of  the 
medical  examiner  which  accompanies  same,  and  as  the  answer  only  purports 
to  have  been  issued  upon  representations  made  in  the  application,  and  there 
ts  no  averment  in  the  answer  that  any  other  form  of  representations  were 
relied  upon,  the  demurrer  was  properly  sustained. 

For  reasons  indicated  the  judgment  is  affirmed. 
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(Filed  November  3fi,  1902— Not  to  be  reported.) 

Wills— Trusts— Maintenance  of  trustee— Attorney's  fees— Appellee  was  ap« 
pointed  as  executrix  under  the  will  of  T.  and  qualified  and  took  possession 
«8  trustee  under  said  will  of  the  person  and  estate  of  his  two  infant  sons.  A 
«nd  B.  Upon  the  arrival  of  A  at  the  age  of  twenty-one  years  she  paid  over 
to  him  all  his  estate,  except  certain  mortgage  notes,  which  aggregated  $8,000, 
and  which  bore  interest  at  the  rate  of  6  per  cent.  She  retained  these  notes 
to  seonre  a  maintenance  and  support  for  herself  until  the  youngest  son 
should  arrive  at  twenty- one  years  of  age.  A  brought  this  suit  to  surcharge 
ber  settlements  as  trustee,  and  an  order  was  entered  requiring  her  to  turn 
over  to  the  Fidelity  Trust  and  Safety  Vault  Co.  all  the  funds  in  her  hands 
as  trustee,  It  having  been  charged  that  she  used  the  trust  funds  in  a  reckless 
and  Improvident  manner.  The  petition,  in  so  far  as  it  sought  to  surcharge 
the  settlements  as  trustee,  was  dismissed,  and  that  decision  was  afiSrmed  by 
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this  oourfc.  UpoD  the  return  of  the  case  appellee  asked  that  t69S  be  allowed  to- 
her  as  A*s  part  of  what  was  due  her  for  support  until  B's  majority,  and  for 
her  oost.  She  also  asked  that  she  be  allowed  tl, 000  for  her  attorney's  fee* 
one-half  of  whioh  should  be  charged  to  the  trust  fund  of  A  and  one-half  t& 
the  trust  fund  of  B.  The  lower  court  adjndisced  that  appellee  was  entitled 
to  maintenance  and  support  and  her  costs  in  the  suit  to  surcharge  the  settle- 
ments, including  an  allowance  to  her  attorneys  of  f;:50,  $176  of  which  was  to 
be  paid  by  A.  From  thnt  judgment  both  parties  have  appealed.  Held — 
That  under  the  terms  of  the  will  of  T.  appellee,  as  trustee,  was  entitled  to  a 
support  nutil  B,  the  youngesr.  son,  should  arrive  at  tweniy-nne  years  of  ane. 
The  allowance  of  1860  attorney's  fee  is  contrary  to  the  eTidence  as  the  same- 
should  be  fixed  at  1750,  one-half  to  be  paid  by  A. 

Albert  S.  Brandels  and  Lelber  &  Lincoln  for  appellants. 

Jas.  T.  A.  Baker  and  John  Boberts  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Judge  Bumam. 

The  appellee,  W.  C.  Allen,  qualified  as  executrix  of  the  will  of  Jaoob* 
Thome,  Jr.,  and  took  possession  as  trustee  under  the  will  of  the  person  and 
estate  of  his  two  Infant  sons.  Theodore  Clark  Thome  and  Karl  Thome.  Id 
1891  she  paid  over  to  Clark  Thome,  having  arrived  at  his  majority,  bis  por* 
tloD  of  the  personal  property  in  her  hands,  except  certain  mortgage  notes- 
which  aggregated  18,000,  and  which  bore  interest  at  the  rate  of  6  per  oent. 
She  refused  to  turn  over  these  notes,  because  she  claimed  that  under  the  will 
of  Jacob  Thome,  Jr.,  she  was  entitled  to  a  support  out  of  his  estate  until  tlie> 

of .  1898,  when  his  youngest  son,  Karl  Thome,  would  attain 

bis  majority,  and  she  collected  the  interest  on  these  notes  and  applied  tha 
proceeds  to  her  support  until  the  institution  of  this  suit  in  June,  1806. 
Shortly  after  the  institution  of  the  suit  appellee  was  required  by  an  order- 
of  the  circuit  judge  to  turn  over  all  the  trust  funds  in  her  hands  belonging 
to  the  estatfa  of  the  decedent  to  the  Fidelity  Trust  and  Safety  Vault  Co.,  aa 
receiver,  including  the  $8,000  of  mortgage  notes,  which  belonged  to  T.  Clark 
Thome,  upon  the  ground  that  she  had  used  the  trust  funds  in  a  reckless  and 
improvident  manner.  And  subsequently  an  order  was  entered  autboriiing 
the  "Fidelity  Trust  and  Safety  Vault  Co."  to  turn  ov«r  to  Clark  Tboma'a 
assignee  the  $8,000  of  mortgage  notes  upon  his  depositing  with  the  trust 
company  $626,  whioh  was  to  be  held  to  meet  any  judgment  which  appellee 
might  show  herself  entitled  to  upon  the  final  hearing  against  Clark  Thome. 
Both  of  these  orders  were  resisted  by  appellee.  Upon  final  heaiing  appel- 
lant's petition,  in  so  far  as  it  sought  to  surcharge  the  accounts  of  appellee, 
was  dismissed,  and  upon  appeal  to  this  court  the  judgment  of  the  trial  oourt 
was  affirmed.     (Thome  v.  Allen,  20  Ky.  Law  Rep.,  1728.) 

Upon  the  return  of  the  case  the  trust  company  paid  into  oourt  the  $626  de- 
posited with  it  by  T.  Clark  Thome,  assignee,  and  appellee  asked  that  $698 
of  this  fund  be  allowed  to  her  as  Clark  Thome's  part  of  what  was  due  her  for 
support  from  1896  until  Karl  Thome's  majority  in  18P8,  and  for  her  cost. 
She  also  asked  that  she  be  allowed  $1,000  for  her  attorney's  fee,  one-half  of 
which  should  be  charged  to  the  trust  fund  held  by  her  belonging  to  Clark 
Thome  and  the  other  half  to  the  trust  fund  belonging  to  Karl  Thome.  At 
this  point  W.  P.  Lincoln  filed  his  petition  to  be  made  a  party  to  the  proceed- 
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i>g,  alleging  that  on  the  24th  day  of  Febrnary,  1898.  T.  Clark  Thome  had 
Ubde  a  general  assignment  to  him  of  all  of  his  property  for  the  benefit  of 
ills  creditors,  and  that  he  had  aooepted  same,  and  alleged  that  under  the  will 
X)f  Jaoob  Thome,  Jr.,  the  defendant,  W.  C.  Allen,  was  not  entitled  to  charge 
T.  Clark  Thome  with  any  part  of  her  support  after  he  reached  his  majority, 
-on  the  18th  of  March,  1891,  and  denied  her  right  to  any  part  of  the  1625  held 
by  the  trust  company;  or  that  she  was  entitled  to  recover  from  said  Clark 
Thome  |600for  an  attorney's  fee  expended  in  defending  the  suit  to  surcharge 
settlements,  and  by  amended  petition  Clark  Thome  and  his  aeslgnee  sought 
«  judgment  against  her  for  S777,  it  being  the  gross  amount  of  interest  col- 
lected by  her  upon  the  *3,0€0  in  notes  from  the  date  of  his  majority  until 
the  institution  of  this  suit;  and  asked  that  the  second  clause  of  Jacob 
Thome,  Jr.'s,  will  be  construed,  and  the  rights  of  the  parties  thereunder  be 
■determined.  Appellee,  by  reply,  controverted  all  the  affirmative  averments 
-of  these  pleadings,  and  upon  final  submission  the  chancellor  adjudged  that 
appellee,  W.  C.  Allen,  was  entitled  to  maintenance  and  support  under  the 
will  of  Theodore  Thome,  Jr.,  until  Karl  Thome  reached  his  majority,  in 
1898,  and  her  cost  expended  in  the  suit  brought  to  surcharge  settlements 
•made  by  her,  Including  an  allowance  to  her  attorneys  of  f350,  $175  of  which 
was  to  be  paid  by  T.  Clark  Thome.  From  that  judgment  both  parties  have 
appealed. 

Plaintiff  contends  that  T.  Clark  Thome  should  not  be  required  to  con- 
^Ibute  to  appellee's  support  after  he  arrived  at  twenty-one  years  of  age. 
I^bllst  defendant  upon  her  cross  appeal  insisted  that  the  allowance  to  her  of 
••D  attorney's  fee  was  unreasonably  small.  The  question  raised  by  the  oiigl- 
nal  appeal  must  be  determined  from  a  construction  of  the  second  clause  of 
the  win  of  Jaoob  Thome,  Jr.,  which  is  an  follows:  *'I  hereby  will  and  be- 
-queath  to  my  niece,  Wllhelmenia  Green,  all  the  rest  and  residue  of  my  prop- 
erty upon  the  following  uses  and  trusts,  namely,  to  have  and  to  hold  for  the 
«8e  and  benefit  of  my  two  children,  Theodore  Clark  Thome  and  Earl  Thome, 
-viDtll  they  arrive  at  their  majority,  respectively.  When  each  arrives  at  age 
4ibe  trustee  will  pay  over  to  said  child  his  share  of  said  property,  and  said  two 
oblldren  to  share  equally  in  said  distribution.  It  is  my  will  that  said  trustee 
•shall  manage  and  control  said  property  as  she  may  deem  to  the  best  advant- 
age of  my  estate,  and  out  of  the  income  thereof  to  support  and  educate  my 
-said  children,  and  also  to  support  and  maintain  herself." 

It  appears  from  the  testimony  that  appellee  was  the  niece  of  the  testator, 
•and  that  for  some  twelve  months  prior  to  his  death  she  lived  in  bis  house 
and  bad  the  charge  of  his  two  infant  children,  and  also  of  his  domestic 
affairs.  It  is  evident  from  the  will  that  testator  had  great  confidence  in  and 
affeotion  for  his  niece,  and  intended  that  she  should  continue  her  manage- 
ment of  his  affairs  and  have  control  and  direction  of  his  two  infant  sons  un- 
til they  were  old  enough  to  take  care  of  themselves,  and  in  part  compensation 
for  Buoh  services  he  provided  that  during  this  period  she  should  be  supported 
.-out  of  the  income  of  his  estate.  The  only  limicatlon  in  the  will  upon  appel- 
lee is  that  she  should  not  expend  for  the  support  of  herself  and  her  two  wards 
-ezoeediog  the  income  of  the  estate;  that  she  performed  her  duty  with  rare 
fidelity  is  shown  by  the  fact  that  when  Clark  Thome  arrived  at  age,  in  1891, 
ahe  had  saved  14,821.76  from  the  income  of  the  estate  after  the  discharge  of 
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all  its  obligations,  inoluding  the  support  of  herself  and  two  wards.  And  sh» 
was  entitled  to  this  support  under  the  terms  of  the  will  until  Karl  arrlTed 
at  age,  In  1898:  to  have  retained  the  aocumulation  from  the  income  until  tb» 
termination  of  her  trust  in  1898.  The  will  of  Jacob  Thoioe  does  not  provide 
that  each  of  his  children  should  have  one-half  of  his  estate  upon  arriving  at 
a  majority.  It  says  that  when  each  arrives  at  age  the  trustee  will  pay  over- 
to  said  child  his  share  of  said  property ;  and  that  the  two  children  shall  tfbare 
equally  In  its  distribution.  Earl's  interest  in  the  trust  fund  had  contributed 
to  the  support  of  appellee  during  the  minority  of  his  brother  Clark,  and  It 
Was  certainly  never  the  Intention  of  testator  that  after  Clark  attained  bia 
majority  that  the  entire  burden  of  administering  the  trust  therein  should  be- 
thrown  upon  the  interest  of  the  younger  brother.  We  are,  therefore,  of  the 
opinion  that  appellee  was  entitled  to  a  maintenance  and  support  out  of  the 
truiit  fund  until  Earl  Thome,  the  younger  brother,  arrived  at  twenty-one 
years  of  age,  and  that  Clark's  interest  should  contribute  its  proportion 
thereto. 

The  cross  appeal  presents  a  question  of  more  difficulty.  The  chancellor  in 
bis  allowance  of  the  fee  to  appellee's  attorney  entirely  disregarded  the  evi- 
dence. The  only  testimony  in  the  record  on  this  point  is  that  Mr.  J.  G. 
Burnett,  who  testifies  from  a  careful  examination  of  the  record,  that  $760- 
would  be  a  low  fee  for  the  services  of  appellee's  counsel  in  defending  the 
actions  instituted  by  appellant  to  surcharge  the  accounts  of  appellee  as  ez- 
eoutriz  and  trustee.  The  litigation  completely  vindicated  not  only  the  in- 
tegrity, but  the  business  capacity  of  appellee,  and  as  was  said  by  thip  court 
in  CJark,  &o.  v.  Anderson  :  *'It  would  be  inequitable  to  require  appellee  to- 
pay  costs  and  expense  of  defending  these  settlements  out  of  her  own  estate.** 

Appellee  was  entitled  to  have  these  items  of  expense  paid  out  of  the  trust 
fund,  and  an  attorney's  fee  of  $760  was  not  unreasonable,  and  should  have 
been  allowed.  There  is  nothing  in  the  record  which  justified  the  order  of 
the  circuit  court  in  taking  these  funds  out  of  the  hands  of  appellee,  where 
Jacob  Thome,  Jr.,  had  placed  them,  and  putting  them  in  the  hands  of  a  re- 
ceiver. And  appellee  was  entitled  to  have  retained  out  of  the  $3,000  belong- 
ing to  Clark  Thome  his  proportion  of  the  balance  due  her  for  maintenance 
and  hex  cost,  including  his  part  of  the  fee  allowed  to  her  attorneys.  Upot^ 
the  return  of  the  case  the  chancellor  will  by  proper  order  require  T.  Clark 
Thome  and  W.  P.  Lincoln,  as  his  assignee,  to  turn  over  to  the  court,  or  ta 
appellee,  a  sufficient  sum  from  the  trust  funds  to  pay  these  items. 

The  judgment  is.  therefore,  affirmed  on  thn  original  and  reverped  on  tbe 
cross  appeal  and  cause  rehianded  for  proceedings  consistent  with  this 
opinion. 


EENTUCEY  HEATING  CO.  v.  LOUISVILLB  GAi5  CO. 

(Filed  November  26,  1902— Not  to  be  reported.) 

Injunction— Sale  of  artificial  gas  for  illuminating purpnues— This  case  wa» 
in  this  court  on  a  former  appeal,  and  the  court  was  of  opinion  that  appellant 
had  the  right  to  sell  to  the  city  of  Louisville  and  the  citizens  thereof  natural 
gas  for  heating  and  illuminating  purposes,  and  that  it  has  the  right  to  mano- 
faoture  and  sell  artificial  gas  for  fuel.  It  was  also  of  opinion  that  appellant 
could  not  sell  artificial  gas  alone,  or  in  mixture  with  natural  gas,  for  purposea. 
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of  lllomlDatioD  withont  violation  of  the  ezcluslve  privilege  of  appellee.  Upon 
a  retUFD  of  the  case  the  lower  court  entered  an  order  perpetually  enjoining 
appellant  from  distributing;  or  selling  within  the  city  of  LonisTllle  artifloial 
gas,  or  a  mixture  of  natural  gas  and  artifloial  gas,  for  illuminating  pur- 
poses; also  enjoining  them  from  distributing  or  selling  such  artificial  gas, 
or  a  mixture  of  natural  gas  and  artificial  gas,  in  connection  with  what  is 
commonly  known  as  the  Welsbach  burner,  or  any  other  mechanical  device 
or  contrivance  by  means  of  which  illumination  is  or  may  be  produced  :  also 
enjoining  them  from  supplying  such  gas  to  any  person  or  persons,  natural 
or  artificial,  if  the  same  is  used  in  connection  with  the  Welsbach  burner,  or 
other  device  or  contrlTanoe,  by  means  of  which  illumination  is  or  may  be 
produced.  Appellant  has  prosecuted  this  appeal.  Held— That  the  order  of 
injunction  was  proper.  If  appellant  does  not  have  the  right  to  sell  artifloial 
gas  or  a  mixture  with  natural  gas  for  purposes  of  Illumination  within  the 
city  of  Louisville,  then  it  can  not  certainly  acquire  the  light  to  do  so  by  the 
invention  of  some  mechanical  device  or  contrivance  which  facilitates  its 
sale  for  purposes  of  illumination. 

Helm,  Bruce  &  Helm  for  appellant. 

J.  H.  Hazelrigg  and  Humphrey,  Burnett  &  Humphrey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division. 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  former  appeal  (28  Ky.  Law  Rep.,  790)  this  court  delivered  an  opin- 
ion as  follows:  "This  case  has  been  argued  and  briefed  with  unusual  care 
and  ability,  which  fact  might  appear  to  demand  9  more  elaborate  -opinion 
than  is  given.  The  court  is  not  agreed  upon  some  of  the  questions  discussed 
by  counsel,  but  a  majority  conclude  that  the  general  assembly  made  its 
meaning  clear  and  certain  when  it  inserted  in  section  10  of  the  charter  of 
the  Louisville  Gas  Co..  the  -proviso  as  follows:  'Provided,  That  this  sec- 
tion shall  not  be  held  to  exclude  the  introduction  and  sale  of  natural  gas  for 
fuel,  heating  and  illuminating  purposes,  or  of  erecting  and  maintaining  the 
necessary  works  and  appliances  for  the  storing,  distributing,  conducting, 
general  utilization  and  sale  of  natural  gas  for  purposes  of  illuminating  and 
heating.'  "    *    *    ♦ 

It  is  the  opinion  of  a  majority  of  the  court  that  the  appellant  has  the  right 
to  sell  to  the  city  of  Louisville,  and  the  citizens  thereof,  natural  gas  for 
heating  and  Illuminating  purposes;  that  it  has  the  right  to  manufacture 
and  sell  artificial  gas  for  fuel. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  appellant  can  not  sell 
artificial  gas  alone,  or  in  mixture  with  natural  gas,  for  purposes  of  illumina- 
tion without  violation  of  appellee's  exclusive  privilege,  and  foi  doing  which 
that  company  has  the  right  to  complain  and  to  have  its  injunction  made 
perpetual.  A  majority  of  the  court  is  of  the  opinion  that  as  the  appellant 
has  the  right  to  sell  natural  gas  for  illumination,  and  natural  and  artificial 
gas  for  heating  purposes,  the  appellee  has  no  right  to  enjoin  it  from  thus  exer- 
cising its  rights,  notwithstanding  the  general  council  of  the  city  may  have 
intended  by  its  ordinance  to  limit  the  sale  of  natural  gas  to  heating  pur- 
■  poses. ' ' 

Upon  the  return  of  the  case  no  further  preparation  was  made  and  the 
lower  court  construed  the  opinion  of  this  court  and  entered  a  judgment,  a 
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part  of  whloh  reads  as  follows:  "That  the  defendant,  the  Kentncky  Heating 
Co.,  its  officers,  agents  and  employes,  be,  and  they  are  hereby,  perpetually 
enjoined  from  distiribnting  or  selling,  within  the  oity  of  Loalsville,  artiflolal 
gas,  or  a  mixture  of  natural  gas  and  artificial  gas,  for  illuminating  purposes; 
and  they  are  also  hereby  perpetually  enjoining  from  distributing  or  selling 
such  artificial  gas,  or  a  mixture  of  natural  gas  and  artificial  gas,  in  connec- 
tion with  what  is  commonly  known  as  the  Welsbaoh  burner,  or  any  other 
mechanical  devica  or  contrivance,  by  means  of  which  illumination  is  or  may 
be  produced.  And  they  are  hereby  also  enjoined  fioin  supplying  such  gas  to 
any  person  or  persons,  natural  or  artificial,  if  the  same  is  used  in  connection 
with  theWelsbach  burner,  or  other  device  or  contrivance,  by  means  of  which 
illumination  is  or  may  be  produced.*' 

This  appeal  is  prosecuted  to  have  this  court  determine  whether  the  court 
below  followed  the  opinion  delivered  on  the  former  appeal.  We  do  not  deem 
It  necessary  to  discuss  the  exclusive  privilege  of  the  appellee  as  granted  by 
the  charter,  except  as  construed  by  the  former  opinion.  This  court  held 
that  the  appellant  could  not  sell  artificial  gas  alone,  or  mixed  with  natural 
gas,  for  pnrposes'of  illumination  without  violating  appellee's  exclusive  priv- 
ilege. The  rights  of  appellee  growing  out  of  its  exclusive  privilege  are  in- 
vaded if  artificial  gas,  or  mixture  of  it  with  natural  gas,  are  sold  for  the  pur- 
poses of  illumination  within  the  city  of  Louisville.  It  would  be  a  sale  In 
oonipetltion  with  that  of  appellee,  whether  such  has  been  brought  from 
without  or  produced  in  the  city.  The  lauguage  of  the  court  plainly  shows 
that  it.  regarded  the  sale  of  the  artificial  gas  alone,  or  in  mixture  with  nat- 
ural gas,  by  appellant  for  the  purposes  of  illumination  as  being  a  violatloD 
of  the  appellee's  exclusive  privilege. 

If  the  appellant  does  not  have  the  right  to  sell  artificial  gas,  or  a  mixture 
with  natural  gas,  for  purposes  of  illumination  within  the  city  of  Louisville, 
then  it  certainly  can  not  acquire  the  right  to  do  so  by  the  invention  of  some 
mechanical  device  or  contrivance  which  facilitates  its  sale  for  purposes  of 
Illumination.  It  follows  that  the  court  did  not  err  in  enjoining  the  sale  of 
such  gas  in  connection  with  what  is  commonly  known  as  the  Welsbach 
burner,  or  any  other  mechanical  device  or  contrivance,  by  means  of  which 
Illumination  is  or  may  be  produced. 

The  judgment  is  affirmed. 

Whole  court  sitting. 


CONTINENTAL  INSURANCE  CO.,  N.  T.  v.  BROWNING. 

(Filed  December  2,  1902.) 

Insurance— Waiver  of  forfeiture  of  policy— Evidence— Alteration  of  written 
oontract  by  parol  agreement— This  action  was  brought  on  a  fire  insurance 
policy  to  recover  the  amount  of  a  loss.  The  policy  was  issued  to  appellee  in 
1898  on  a  dwelling  house  for  five  years  at  a  yearly  premium  of  813,  for  which 
he  executed  his  promissory  notes  payable  annually.  The  first  premium  note 
was  paid  when  due.  Appellee  did  not  pay  the  second  note  when  due,  and  the 
house  burned  two  days  later.  In  defense  appellant  relied  on  the  condition 
in  the  policy  whloh  provided  that  the  policy  should  be  forfeited  if  any  in- 
ntallment  of  premium  was  not  paid  when  due.  In  avoidance  of  this  defense 
appellee  pleaded  and  proved  that  he  had  held  a  similar  policy  on   the  same 
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|)roperty  before  the  one  In  suit  was  Issued,  and  that  it  was  taken  out  in  re- 
newal of  the  former  policy;  that  daring  the  continuance  of  the  former 
policy  that  he  was  not  required  to  pay  his  noles  promptly,  but  was  allowed 
to  run  over  a  few  days;  that  when  the  renewal  was  applied  for  and  the  notes 
given  it  was  a^rped  between  him  and  the  district  agent,  with  whom  the 
'Contract  was  made,  that  he  need  not  worry  about  meeting  his  payments 
promptly,  and  that  the  company  would  see  that  bis  policy  was  kept  ulive  if 
bis  payment  was  behind  a  few  days.  The  court  instructed  the  jury  that  if 
appellant  agreed  to  keep  the  policy  alive,  or  to  save  any  forfeiture  for  his 
failure  to  pay  any  installment  of  the  premium  at  maturity,  they  should  find 
for  appellee.  A  verdict  was  returned  for  appellee  and  judgment  rendered 
thereon,  from  which  this  appeal  is  prosecuted.  It  is  insisted  that  the  terms 
of  payment  of  the  notes  can  not  be  changed  by  contemporaneous  parol  agree- 
ment. Held— That  the  rule  of  evidence  is  modified  as  the  court  will  lay  hold 
of  slight  olrou instances  showing  that  the  insurer  by  his  subsequent  conduct 
lias  in  fact  misled  the  insured,  or  induced  him  to  understand  that  prompt 
payment  was  not  required  to  keep  his  policy  alive,  and  the  jury  were  author- 
ized under  this  view  of  the  law  to  find  for  appellee. 

Clarence  Dallam  for  appellant. 

Willis  &  Willis  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  issued  to  L.  Y.  Browning,  on  March  17,  18&8,  a  policy  insuring, 
«mong  other  things,  his  dwelling  house  for  five  years,  in  consideration  of 
<63,  or  118  a  year.  For  the  flist  installment  a  note  was  taken  due  April  1. 
1896.  and  for  the  other  installments  notes  were  given,  payable  March  1  of 
oaoh  year.  The  house  burned  on  March  8,  1900.  The  note  due  March  1  had 
not  been  paid,  and  the  company  relied  on  this  fact  to  defeat  liability  on  the 
policy.  It  was  stipulated  in  each  of  the  notes,  in  the  written  application 
«nd  In  the  policy,  that  if  any  installment  of  the  premium  was  not  paid  when 
due  the  con^pany  should  not  be  liable  for  any  loss  that  occurred  while  such 
Installment,  or  any  part  of  it,  remained  due  and  unpaid.  In  avoidance  of 
this  defense  the  plain tifi  pleaded  and  proved  that  he  had  held  a  similar 
policy  on  the  same  property  before  the  one  in  suit  was  issued,  and  that  it 
was  taken  out  in  renewal  of  the  former  policy;  that  during  the  continuance 
of  the  former  policy  he  was  not  required  to  pay  his  notes  promptly,  but  was 
allowed  to  run  over  a  few  days;  that  when  the  renewal  was  applied  for  and 
the  notes  given  it  was  agreed  between  him  and  the  district  agent,  with 
whom  the  contract  was  made,  that  he  need  not  worry  about  meeting  his 
payments  promptly,  and  that  the  company  would  see  that  his  policy  was 
kept  alive  if  his  payment  was  behind  a  few  days.  The  note  which  be  gave 
for  the  first  installment  was  not  paid  promptly,  hut  a  few  days  after  it  was 
due.  The  agent  testified  that  he  carried  this  as  a  personal  matter,  but  this 
•does  not  appear  to  have  been  communicated  to  appellee  or  to  have  been  his 
understanding.  The  payment  for  1899  was  made  in  due  time.  When  the 
payment  for  ^900  fell  due  appellee's  wife  was  sick,  and  he  did  not  like  to 
leave  her,  and  relying  on  the  promise  of  appellant  did  not  go  from  his  home 
in  the  country  to  make  the  payment  on  that  day.  Two  days  later,  and  before 
he  bad  gone  to  pay  the  note,  although  he  had  the  momy  to  pay  it,  the  house 
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burned.  This  was  on  Sunday,  and  tbe  company  refused  to  take  the  money 
on  Monday.  On  these  facts  the  court  instructed  the  jury  that  if  appellant^ 
agreed  to  keep  the  policy  alive,  or  to  save  any  forfeiture  for  his  failure  to  pay 
any  Installment  of  the  premium  at  maturity,  they  should  13nd  for  appellee. 
Under  this  instruction  the  Jury  found  for  him,  and  the  propriety  of  this  in- 
struction is  the  only  question  that  need  be  considered  on  tbe  appeal,  for  tb» 
evidence  warrants  the  finding  of  the  Jury  under  the  instruction. 

It  is  earnestly  maintained  by  the  appellant  that  tbe  parol  agreement  made 
between  the  appellee  and  tbe  agent  at  the  time  the  contract  was  made  wa» 
superseded  by  the  written  contract,  and  that  it  is  not  competent  to  impeach 
the  writing  by  proof  of  a  parol  agreement  as  to  the  payment  of  premiums 
contrary  to  its  terms  made  In  tbe  negotiations  between  the  parties,  resulting^ 
in  the  written  contract.  There  are  many  cases  sustaining  this  contention. 
(S  Joyce  on  Insurance,  sections  1S54-56,  and  cases  cited.)  But  while  this  is 
true,  most  of  the  cases  are  to  the  effect  that  the  court  will  lay  bold  of  slight 
circumstances  showing  that  the  insurer  by  bis  subbequent  conduct  has  in 
fact  misled  the  insured,  or  induced  biro  to  understand  that  prompt  payment 
wag  not  required  to  keep  his  policy  alive;  and  in  Blackoby  v.  Continental 
Insurance  Co.,  88  Ky.,  574,  which  was  a  suit  on  a  policy  just  like  tbe  one 
before  us  issued  by  appellant,  the  court  said  that  the  policy  will  not  be  re- 
garded ad  forfeited  If  *'the  insured  can  show  some  rensonable  excuse  for  non- 
payment of  the  premium  based  upon  the  conduct  of  the  insured."  This  rule 
has  been  followed  in  many  subsequent  cases.  (Home  Insurance  Co.  v. 
Mears,  20  Ky.  Law  Rep.,  1217;  Mudd  v.  German  Insurance  Co.,  S2  Ky. 
Law  Bep.,  808,  and  oases  cited.) 

Tbe  reason  of  the  rule'  is  that  tbe  prompt  payment  of  the  money  may  be 
waived  by  the  creditor,  and  if  he,  by  his  words  or  conduct,  has  led  the  debtor 
to  believe  that  prompt  payment  is  not  required,  he  can  not  be  allowed  to 
insist  on  a  forfeiture  of  the  policy  for  a  default  in  payment  which  be  him- 
self induced  the  debtor  to  make. 

In  the  case  before  us  tbe  company,  by  its  course  of  business  under  the 
original  policy  had  led  the  assured  to  believe  that  prompt  payment  was  not 
required  to  keep  bis  policy  alive,  and  when  a*  renewal  was  bad  he  was  in 
terras  assured  of  this,  and  after  the  new  policy  was  issued  the  agreement 
so  made  was  carried  out,  and  the  note  maturing  April  1  was  held  up  a  few 
days  pursuant  to  the  agreement.  This  was  suffluient  to  entitle  appellee  to 
understand  that  the  agreement  would  be  similarly  kept  as  to  the  install- 
ments subsequently  maturing,  and  as  there  was  no  notice  to  appellee  of  a 
change  of  purpose  on  its  part,  appellant  can  not  be  allowed  to  insist  on  a 
forfeiture  of  the  policy  when  its  own  conduct  and  assurances  warranted  ap- 
pellee in  the  course  he  followed.  (Dunn  v.  Insurance  Co.,  69  N.  H.,  2d4; 
Alexander  v.  Central  Insurance  Co.,  fi7  Wis.,  42*2.) 

Judgment  affirmed. 

Whole  court  silting. 
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CITY  OF  HENDERSON  v.  O'HALORAN. 

(Filed  December  8,  IQOS.) 

^  LooatioD  of  pesthouse—Damages  from  oontagloue  dlseasd— Appellant  es. 
tablished  and  maintained  a  pesthouse  for  smallpox  patients  within  three 
hundred  yards  of  the  boundary  line  of  the  city,  contrary  to  the  statute,  which 
required  a  pesthouse  to  be  located  at  least  one  mile  from  the  city  limits.  C. 
resided  about  two  hundred  and  fifty  yards  from  the  pesthouse.  and  appellee 
was  her  guest  and  contracted  smallpox  while  there.  Appellee  did  not  know 
that  any  smallpox  patients  were  in  the  pesthouse.  Upon  reaching  the  house 
of  G.  she  found  G.'s  little  boy  broken  out  with  some  eruption,  aud  asked  his 
mother  what  was  the  matter  with  him.  His  mother  answered  that  she  sup- 
posed it  was  chlokenpox.  She  slept  in  the  same  bed  with  him  that  night, 
and  returned  home  the  next  day.  The  child  had  the  smallpox  and  in  due 
course  of  time  appellee  was  stricken  with  the  disease  at  her  home,  and  in- 
stituted this  suit  against  the  city  and  recovered  a  judgment  for  |600  dam- 
ages, from  which  the  appellant  prosecutes  this  appeal,  Insisting  that  the 
dfimages  sued  for  are  not  the  proximate  or  natural  result  of  appellant's 
wrong,  and  that  plaintriff  was  herself  guilty  of  contributory  negligence.  Held 
—That  appellee  was  not  guilty  of  contributory  negligence,  as  it  is  conceded 
that  she  did  not  know  there  was  any  smallpox  in  the  pesthouse,  and  nothing 
is  shown  to  prove  that  she  knew  the  eruption  on  the  child  was  smallpox. 
It  was  a  result  naturally  to  be  expected  when  the  statute  was  violated  that 
the  disease  would  be  communicated  to  the  persons  living  in  the  neighbor- 
hood, and  that  not  only  regular  members  of  the  family  would  take  it,  but 
also  those  who  might,  for  any  reason,  for  the  time  be  living  with  them. 
The  guest  was  a  member  of  the  family  as  much  as  the  servant  would  be.  It 
is  not  necessary  to  a  defendant's  liability,  after  his  neglUence  has  been  es- 
tablished, to  show  in  addition  thereto  that  the  consequences  of  his  negli- 
gence could  have  been  foreseen  by  him ;  It  is  sufficient  that  the  Injuries  are 
the  natural,  though  not  the  necessary  and  Inevitable,  result  of  the  negligent 
fault,  such  injulres  as  are  likely  in  ordinary  circumstances  to  ensue  from 
the  act  or  omission  in  question.  The  damages  are  not  too  remote  to  be  re- 
covered for. 

Clay  &  Clay  and  John  F.  Lockett  for  appellant. 

Montgomery  Merrltt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  city  of  Henderson  established  a  pesthouse  within  one  mile  of  the  city 
boundary,  by  reason  of  which  the  disease  of  smallpox  was  communicated  ta 
the  family  of  Mrs.  Clayton,  who  lived  near  by.  It  was  held  that  the  city 
was  liable  to  her  in  damages.  (Henderson  v.  Clayton,  22  Ky.  Law  Rep., 
888.)  The  appellee,  Nannie  O'Ualoran,  was  a  guest  at  Mrs.  Clayton's  house, 
and  contracted  the  disease  while  there.  This  is  a  suit  by  her  for  damages 
against  the  city.  The  agreed  facts  are :  About  two  weeks  after  the  first  case 
of  smallpox  had  been  sent  to  the  pesthouse,  a  fact  unknown  to  appellee,  she 
came  to  Henderson  from  her  home  in  the  country,  and  at  Mrs.  Clayton's 
invitation,  went  to  her  house  and  spent  the  night.  Upon  reaching  the 
house  she  found  Mrs.  Clayton's  little  boy  broken  out  with  some  eruption, 
and  asked  his  mother  what  was  the  matter  with  him.  His  mother  answered 
that  she  supposed  it  was  chickenpox.    Appellee  did  not  know,  and  no  one> 
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«l8e  then  knew,  the  child  bad  sniallpoz.  She  slept  in  the  same  bed  with 
him  that  ni^bt.  and  returned  home  the  Dezfe  day.  The  same  day  a  physlolaD 
was  summoned  and  pronounced  the  breaking  out  on  the  child  smallpox.  In 
^ue  course  of  'time  appellee  was  stricken  with  the  disease  at  her  home,  and 
was  confined  to  her  room  about  three  weeks;  her  person  was  considerably 
pitted  with  pox  marks,  and  she  was  at  expense  for  nursing  and  pbysioiaD 
The  pesthouse  was  located  three  hundred  yards  from  the  boundary  line  of 
the  city  and  two  hundred  and  fifty  yards  from  Mrs.  Clayton's  bouse,  where 
appellee  contracted  the  disease.  It  is  agreed  as  a  fact  that  the  pesthouse 
was  maintained  by  the  city  authorities;  that  Perry  Clayton  contracted  the 
disease  from  the  pesthouse,  and  that  appellee  contracted  it  from  him.  On 
these  facts  the  case  was  submitted  to  the  court  without  a  jury,  and  be  en- 
tered a  judgment  in  favor  of  the  appellee  for  $500. 

It  is  earnestly  maintained  that  the  damages  sued  for  are  not  the  proximate 
or  natural  result  of  the  defendant's  wrong,  and  that  the  plaintiff  was  herBelf 
guilty  of  contributory  negligence. 

In  discussing  the  rule  that  the  proximate  cause  is  not  always  the  nearest 
a;iency  in  time  or  space  within  the  rule  that  the  law  regards  the  proximate 
-and  not  the  remote  cause,  in  1  Thompson  on  Negligence,  section  48,  it  Is 
fiaid:"That  the  law  does  not  consider  the  cause  or  causes,  beyond  aeek- 
ing  the  efficient,  predominant  cause,  which,  following  it  no  further  tbao 
those  consequences  that  might  have  been  anticipated  as  not  unlikely  to 
result  from  it,  has  produced  the  efff ct.  But  at  the  same  time  no  act  is 
-deemed  in  law  to  contribute  to  an  injury  unless  it  is  near  to  that  injury  in 
the  order  of  causation.  This  is  what  Is  meant  by  the  expression  'proximate 
cause.'  But  the  nearest,  in  point  of  time  or  space,  may  not  be  the  responsible 
agency  at  all.  Thus,  A  negligently  drives  on  a  public  street  and  thereby 
eomes  into  collision  with  the  carriage  of  B.  This  causes  the  horses  of  B  to 
take  fright  and  run  away,  injuring  C.  Here  both  reason  and  justice  re- 
quire that  A  should  pay  damages  to  C;  and  it  would  be  against  reason  and 
justice  to  visit  the  consequences  of  the  cataatrophe  upon  B,  wbo  is  the  inno- 
eent  intermediary  in  the  causes.  S,  a  wholesale  druggist,  carelessly  put 
belladonna,  a  deadly  poison,  in  a  package,  and  labeled  it  'extract  of  dande- 
lion,' a  harmless  medicine,  and  sent  it,  so  labelled,  into  the  market.  After 
passing  through  the  hands  of  several  innocent  persons,  it  was  purchased  by 
<an  apothecary  and  administered  to  the  plaintiff's  wife,  on  the  faith  of  the 
false  label,  injuring  her.  Here  the  negligence  of  the  original  vendor  was 
deemed  the  proximate  cause  of  the  injury,  and  the  plaintiff  bad  an  aotloD 
against  him.  It  would  have  been  manifestly  unjust  to  visit  the  conse- 
quences of  the  mistake  upon  the  last  apothecary  selling  the  substance,  since 
he  had  acted  innocently  and  without  negligence.  Bis  act,  though  nearest 
in  point  of  time,  was  not  nearest  in  the  line  of  causation.  So,  where  a  fire 
is  negligently  set  out,  and  travels  without  interruption  to  the  property  of 
the  plaintiff,  destroying  it,  the  original  negligence  of  setting  it  out  is  deemed 
in  law  the  proximate  cause  of  the  plaintiff's  damage,  although  the  imme- 
diate cause  may  have  been  back  fires  Ineffectually  set  to  arre^  the  main  fixe, 
the  same  being  swallowed  up  in  its  advance.  So,  where  a  father,  mother 
and  son  were  crossing  a  bridge,  in  the  railing  of  which  an  opening  had  been 
■negligently  left,  through  which  the  son  fell  into  the  water  beneath,  and  the 
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father  plDDged  in  after  him  to  save  biro,  and  both  were  drowsed,  It  wa» 
held  that  the  mother  rolght  rwoover  daiiiAfiees  from  the  State  for  the  death  of 
the  father;  for,  though  the  peril  of  the  child  was  the  nearest  procuring  cause 
of  the  action  of  the  father  in  point  of  time,  yet  the  negligence  of  the  State 
in  leaTing  the  bridge  in  a  dangerous  condition  was  the  causa  causans,  the- 
proximate  cause  which  the  law  would  regard.  Much  the  same  rule  was  ap- 
plied where  the  plaintiff's  intestate  lust  his  own  life  in  endeavoring  to  save- 
the  life  of  a  child  on  a  railroad  track.  So,  where  the  defendant  bad  ascended 
in  a  balloon,  which  descended  a  short  distance  from  the  place  of  ascent,  in 
the  plaintiff's  garden;  and,  the  defendant  being  entangled  and  in  a  periloua 
situation,  called  for  help,  whereupon  a  crowd  of  people  broke  through  plain- 
tlfl*8  fence  into  his  garden  and  trod  down  his  vegetables  and  flowers,  it  waa 
held  that,  although  ascending  in  the  balloon  was  not  an  unlawful  act,  yet 
as  the  defendant's  descent,  under  the  oiroumstanoes,  would  ordinarily  draw 
the  orowd  into  the  garden,  either  from  a  desire  to  assist  him  or  to  gratify  a 
onrloslty  which  be  had  excited,  he  was  answerable  in  traipass  for  all  the- 
damages  done  to  the  garden  of  the  plaintiff.  Nevertheless,  it  appeared  ihat 
In  point  of  time  the  act  of  the  defendant  was  not  so  near  the  injury  as  that 
of  the  orowd." 

Summing  up  the  authorities  in  section  50,  he  says:  "In  other  words,  it  ia 
not  necessary  to  a  defendant's  liability,  after  his  negligence  has  been  estab' 
lished,  to  show,  in  addition  thereto,  that  the  consequences  of  his  negligence- 
oould  have  been  foreseen  by  him ;  it  is  sufQcient  that  the  injuries  are  the- 
natural,  though  not  the  necessary  and  inevitable,  result  of  the  negligent 
fault,  such  injuries  as  are  likely,  in  ordinary  circumstances,  to  ensue  from 
the  act  or  omission  in  question." 

To  same  effect  see  Bishop  on  Noncuntraot  Law,  section  46-46;  Davis  v. 
Padnoab  Railway  Co.,  24  Ky.  Law  Rep.,  186;  1  Sedgewiokon  Damag«^R,  seo^ 
tions  188  120.  In  section  181  of  the  latter  work  it  is  said:  "Wheie  aiiimala 
sold  have  an  infeotlous  disease  known  to  the  seller,  but  not  to  the  purchaser, 
which  is  communicated  to  other  animals  of  the  purchaser,  the  latter  may 
recover  compensation  for  the  damage  done  to  his  other  animals.  The  same- 
rule  applies  where  the  defendant's  sheep  trespass  on  the  plaintiff's  land  and 
communicate  disease.  And  where  the  defendant's  rams  trespassed  on  the 
plaintiff's  land  and  got  his  ewes  with  lamb  out  of  season  so  that  the  lamba 
died  soon  after  birth,  the  plaintiff  was  allowed  to  recover  the  diminution 
in  value  of  the  ewes  for  breeding  and  other  purposes." 

In  the  Clayton  case  we  held  that  Mrs.  Clayton,  who  took  the  smallpox 
from  her  child,  might  recover  damages  therefor  on  the  ground  that  the  pur- 
pose of  the  statute  in  forbidding  the  pesthouse  being  put  in  one  mile  of  the 
city  boundary  was  to  prevent  the  communication  of  contagious  diseases  to 
other  persons  from  the  pesthouse,  and  that  it  was  the  natural  result  that  the 
mother  should  take  the  disease  from, the  children  living  in  the  family  with 
her.  It  is  just  as  natural,  and  to  be  as  reasonably  expected,  that  other  per- 
sons who  were  members  of  the  family,  whether  temporarily  or  permanently, 
would  take  ths,  disease.  If  appellee  had  been  cooking  for  Mrs.  Clayton, 
whether  by  the  day,  week  or  month,  and  while  cooking  there  had  contracted 
the  disease,  which  had  been  brought  there  from  the  pesthouse,  plainly  such 
a  result  would  be  no  more  remote  than  Mrs.   Clayton's  contracting  the 
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disease:  and  no  sound  distinction  can  be  mode  between  a  person  who  lived 
In  the  house  for  twenty-four  hours  and  one  living  there  longer,  if  they  both 
took  the  smallpox  while  there.  The  guest  was  a  ujemlier  of  the  family  as 
much  as  the  servant  would  be.  And  while  it  was  not  to  be  anticipated, 
perhaps,  that  a  particular  person  would  visit  at  this  bouse  at  this  time,  or 
would  be  engaged  there  as  a  domestic,  or  be  there  for  any  other  reason,  still 
it  was  to  be  anticipated  that  persons  would  come  there  for  various  purposes, 
and  the  oomniunication  of  the  disease  from  the  persons  living  in  the  bouse 
to  these  persons  is  a  result  as  naturally  to  be  expecttd  as  its  communication 
from  one  member  of  the  family  to  another.  The  purpose  of  the  statute  is  to 
require  the  persons  having  the  contagion  of  these  diseases  separated  from 
the  rest  of  the  community  so  as  to  prevent  the  fspread  of  the  disease.  It  was 
a  result  naturally  to  be  expected  when  the  statute  was  violated  that  the 
disease  would  be  communicated  to  the  persons  living  In  the  neighborhood, 
and  that  not  only  regular  members  of  the  family  would  take  it,  but  also 
those  who  might,  for  any  reason,  for  the  time,  be  living  with  them.  We. 
therefore,  conclude  that  the  damages  to  appellee  are  not  too  remote  to  be  re- 
covered  for. 

On  the  question  of  contributory  negligence  it  is  conceded  that  appellee  did 
not  know  tbi>re  was  any  smallpox  at  the  pestbouse,  and  nothing  is  shown 
to  justify  apprehension  on  her  part  that  the  eruption  on  the  little  boy  was 
of  a  more  serious  character  than  his  mother  supposed. 

Judgment  allirmed. 

Whole  court  sitting. 

Judges  Dulielle  and  Paynter  dissent. 


LOUISVILLE,    HENDERSON     &     ST.    LOUIS   HY.    CO.      v.    CHAN- 
DLER'S ADM'R. 

(Filed  December  2,  1902— Not  to  be  reported.) 

1.  Railroads— Negligence— Overloading  freight  car  and  killing  brakeman 
—This  action  for  damages  was  instituted  for  negligence  of  appellant,  result- 
ing in  the  death  of  a  brakeman,  caused  by  overloading  a  freight  car,  thereby 
oausiug  it  to  run  off  the  track.  The  trial  resulted  in  a  judgment  for  plain- 
tiff for  $7,000.  from  which  appellant  appeals.  A  former  verdict  and  judg- 
ment was  rendered  for  114.000  damages,  but  was  reversed  by  this  court. 
Error  of  the  court  in  refusing  to  give  a  peremptory  instruotion  for  defend- 
ant, and  error  in  instructions  given,  are  relied  on  for  reversal.  Held— That 
as  there  was  evidence  to  sustain  plaintiff's  claim,  the  refusal  to  give  a  per- 
emptory instruction  was  proper.  There  was  no  evidence  to  sustain  the 
charge  of  contributory  negligence  on  the  part  of  deceased,  and  every  proposi- 
tion of  law  offered  by  appellant  was  fully  covered  by  the  instraot Ions  given, 
and  the  evidence  fully  justified  the  jury  in  believing  that  the  accident  whiob 
cost  this  man  his  life  was  caused  by  overloading  the  cars,  and  that  those 
whose  duty  it  was  to  see  that  the  cars  were  not  overloaded  knew  that  they 
were  being  so  overloaded,  or  could  with  ordinary  oare  have  known  the  fact. 

2.  Argument  of  attorneys— An  appeal  to  the  jury  by  the  attorney  for  plain- 
tiff in  his  closing  argument  to  render  suoh  a  verdict  as  would  i^oh  the  ap- 
pellant to  obey  the  law  was  not  improper  or  prejudioial. 

8.  Verdict— The  verdict  rendered  was  in  the  following  words:  '*We,  the 
Jury,  believe  from  the  evidence  that  Tbos.  B.  Chandler's  death  was  doe  to 
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the  overloaded  train,  and  find  for  tbo  plaintiff  damaKes  to  the  amount  of 
f7,000."  HelJ— That  the  verdict  was  sufficient  to  authorize  the  judgment. 
Anything  that  the  jury  raid  further  than  to  find  for  plaintiff  or  defendant 
was  merely  surplusaiie  and  could  not  affect  their  verdict,  and  the  amount  was 
not  excessive. 

Helm.  Bruce  &  Helm  and  Chapezo  &  Wathen  for  appellant. 

B.  H.  Young  and  M.  W.  Ripy  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Guffy. 

This  is  an  appeal  from  the  Breckinridge  Circuit  Court  from  u  judgment 
rendered  in  favor  of  appellee  in  the  8uit  in  said  court  agninst  the  appellant. 

It  is  claimed  by  the  plaintiff  that  the  decedent,  ThoR.  B.  Chandler,  was, 
while  in  the  employment  of  the  appellant  as  a  brakemnn  on  a  freight  train 
run  eastwardly  on  what  is  known  as  the  Fordsville  branch  .of  the  Louisville. 
Henderson  &  St.  Louis  Railway  Co.,  killed  by  the  negligence  of  the  appel- 
lant. The  negligence,  as  alleged,  consisted  in  the  overloading  of  the  cars 
and  by  having  defectiye  trucks.  The  ijuestion  of  defective  trucks  was.  how- 
ever, excluded  from  the  consideration  of  the  jury  by  the  court  for  the  reason 
that  there  was  no  testimony  tending  to  show  that  the  trucks  were  deficient. 
Tbe  overloading  of  the  curs,  and  whether  such  overloading  caused  the  wreck 
which  resulted  in  the  death  of  Chandler,  were  the  only  questions  lelt  for  the 
consideration  of  the  jury.  The  first  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  appellee  for  114,000,  but  that  judgment  was  Ret  aside  by  the 
court  for  several  reasons  not  necessary  to  be  here  considered.  A  new  trial 
resulted  in  a  verdict  and  judgment  Inr  plaintiff  for  |7,(00,  and  appellant's 
motion  for  a  new  trial  having  been  overruled  it  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  t^ial  are: 

1st.  That  the  court  erred  to  the  prejudice  of  tbe  defendant  in  instructing 
the  jury  In  instructions  Nos.  1  to  8,  both  inclusive,  given  by  the  court  to 
the  jury,  to  which  the  defendant  objected  and  excepted  at  the  time. 

ad.  The  court  erred  to  the  prejudice  of  the  defendant  in  refusing  to  give 
th^  jury  instruction  "B,"  asked  by  the  defendant,  to  which  the  defendant 
excepted  at  the  time. 

3d.  The  court  erred  in  allowing  incompetent  testimony  prejudicial  to  the 
defendant,  to  which  defendant  objected  and  excepted  at  the  time. 

4tb.  Tbe  court  erred  to  the  prejudice  of  the  defendant  in  not  allowing 
•competent  testimony,  to  which  defendant  objected  and  excepted  at  the  time. 

5th.  Tbe  verdict  of  the  jury  Is  not  sustained  by  sufiloient  evidence,  and  is 
•contrary  to  r.he  law. 

6tb.  The  court  erred  to  the  prejudice  of  the  defendant  in  overruling  its 
motion  to  peremptorily  instruct  the  jury  to  find  a  verdict  for  it  at  the  con- 
clusioD  of  plaintiff's  evidence,  to  which  defendant  objected  and  excepted  at 
the  time,  and  still  excepts. 

7tb.  Tbe  court  erred  to  tbe  prejudice  of  tbe  defendant  in  overruling  its 
motion  to  peremptorily  instruct  the  jury  to  find  a  verdict  for  it  at  tbe  con- 
clusion of  all  the  testimony,  to  which  defendant  objected  and  excepted  at 
tbe  time. 

8th.  Tbe  verdict  of  tbe  jury  is  ezoessive,  appearing  to  have  been  given 
under  the  influence  of  passion  and  prejudice. 
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9fcb.  Mlsconduot  of  one  of  the  attorneyfi  for  the  prevailioK  party  in  this^ 
that  he  argued  to  the  jury  :  *'You  should  reoder  euoh  a  verdict  here  as  will 
teaoh  this  railroad  company  it  must  obey  the  law."  And,  again,  the  said 
attorney  further  argued:  '*Glve  us  such  a  sum  of  money  as  will  show  tb» 
railroad  company  that  It  can  not  violate  the  law."  To  all  of  which  defend- 
ant objected  and  excepted  at  the  time,  which  objections  and  exceptions  tbe- 
court  overruled,  and  it  still  excepts.  Said  language  was  prejudicial  to  th» 
susbtantial  rights  of  defendant. 

After  a  careful  consideration  of  the  law  and  facts  in  this  case,  we  are  of 
opinion  that  the  court  did  not  err  in  the  giving  and  refusing  of  instruction  a. 
The  instructions  of  the  court  are  as  follows : 

*'lst.  If  they  believe  from  the  preponderance  of  the  evidence  that  the  de- 
fendant's cars,  or  any  one  of  them,  which  composes  the  tiain  on  whiol^ 
plaintiff's  intestate  was  serving  at  the  time  he  was  killed,  were  overloaded, 
that  is  to  say,  were  loaded  beyond  their  estimated  capacity  to  carry  snol^ 
weight,  and  that  this  fact  was  known  to  the  conductor  in  charge  of  said 
train,  or  other  agent  of  the  defendant  whose  duty  it  was  to  see  the  proper 
loading  thereof,  or  could  have  been  known  by  such  conductor  or  other  agent 
by  the  use  of  ordinary  care,  they  should  find  for  the  plaintiff.  Otherwise^ 
they  should  find  for  the  defendant. 

"8d.  There  is  no  evidence  before  the  jury  tending  to  show  that  there  was. 
any  defect  in  any  of  defendant's  oars,  trucks,  king  bolts,  bolsters,  or  other 
parts  thereof,  and  the  issue  submitted  to  the  jury  is  whether  or  not  any  of 
the  oars  composing  said  train  were  overloaded,  and,  if  so,  whether  this  faot 
was  known  to  the  conductor  or  other  agent  of  the  defendant,  whose  duty  It 
was  to  see  to  the  proper  loading  of  the  oars,  or  could  have  been  known  by 
such  oondiictor  or  other  agent  by  ordinary  care,  and  whether  the  death  of 
Thos.  B.  Chandler  was  caused  by  such  overloading. 

'*8d.  The  plaintiff's  intestate  on  entering  the  service  of  the  defendant 
assumed  all  the  ordinary  risks  incident  to  such  hazardous  employment  and 
service,  and  there  oan  be  no  recovery  for  his  death  if  it  was  caused  by  snob 
ordinary  risk. 

''4th.  There  can  be  no  recovery  in  this  case  if  the  jury  believe  from  tbe- 
evldence  tb'at  the  deceased  on  the  day  he  was  killed,  and  prior  to  the  time> 
he  was  killed,  knew  that  the  cars  were  overloaded,  if  they  were  overloaded^ 
and  continued  in  such  service  after  such  knowledge. 

"5th.  It  was  the  duty  of  the  conductor  of  defendant's  train,  or  some  other 
agent  of  the  defendant,  to  use  ordinary  care  to  see  that  the  cars  composing 
said  train  were  properly  loaded,  and  were  not  overloaded,  and  the  failure  on 
the  part  of  such  oflScer  or  agent  to  discharge  Ruch  duty,  if  there  was  such 
failure,  was  negligence  on  the  part  of  defendant. 

"6ch.  Ordinary  care,  as  used  in  these  Inetructlon^,  is  such  care  as  an  or- 
dinarily prudent  man  is  accustomed  to  use  under  like  or  similar  oiroum- 
stances. 

'*7.  If  the  jurv  find  for  the  plaintiff,  they  should  find  such  sum  as,  in  their 
opinion  from  the  evidence,  will  fairly  compensate  the  estate  of  plaintiff's 
Intestate  for  the  destruction  of  his  power  to  earn  money  during  the  probable 
duration  of  bis  life,  considering  his  age  at  the  time  uf  his  death,  and  hia 
ability  to  earn  money  as  shown  by  the  evidence,  not  exceeding  the  sum 
claimed  in  the  petition. 
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"8tb.  If  the  jory  can  Dot  all  agree  od  tbe  Terdiot,  three-fourths  of  them 
may  a^ree,  in  which  case  all  of  the  jurors  agreeing  to  the  verdict  must  slgo 

iDstructloD  "B"  offered  by  the  defendant  was  embraced  in  the  instruc- 
tions already  given,  and  hence  it  was  not  error  to  decline  to  repeat  it.  The 
instructions  asked  by  defendant  which  embodied  any  correct  principle  of 
law  had  been  substantially  given  in  tbe  instructions  before  quoted.  We  fail 
to  perceive  any  error  of  the  court  in  admitting  or  rejecting  evidence.  It  is 
manifest  that  tbe  verdict  of  tbe  jury  is  sustained  by  sufficient  evidence^ 
henoa  it  follows  that  the  court  did  not  err  in  overruling  the  various  motions: 
of  appellant  to  instruct  the  jury  to  find  for  the  defendant.  There  is  no  evi- 
dence or  ciiounistance  in  this  case  tending  to  show  that  the  verdict  was  ez- 
oessive,  or  that  it  was  given  under  the  influence  of  passion  or  prejudice.  If 
plaintiff  was  entitled  to  recover  at  all,  the  verdict  is  very  reasonable. 

The  ninth  ground  for  new  trial  professes  to  quote  the  remarks  of  one  of 
the  attorneys  for  plaintiff,  which  in  substance  is  that  "you  will  render  such 
a  verdict  here  as  will  teach  this  railroad  company  it  must  obey  the  law.  and 
give  us  suoh  a  sum  of  money  as  will  show  the  railroad  company  that  it  can 
not  violate  the  law."  Whether  such  remarks  were  within  what  might  be 
considered  within  the  proper  line  of  argument  is  a  question  upon  which  we 
need  not  express  an  opinion.  SufQce  it  to  say,  that  they  do  not  furnish  any 
ground  for  a  reversal  of  this  judgment.  It  would  be  quite  difficult  for  this 
court  to  announce  a  definite  rule  as  to  the  line  of  argument  that  attorneya 
might  pursue  in  certain  cases.  In  this  case  it  is  certain  that  the  attorney 
did  not  undertake  to  state  any  fact  bearing  upon  the  case  on  trial,  nor  did 
be  attempt  to  state  any  proposition  of  law  that  should  govern  the  oftse.  It 
was  simply  an  appeal  to  tbe  jury  to  render  such  a  verdict  as  would  teaob 
tbe  appellant  to  obey  the  law.    Surely  every  one  ought  to  obey  the  law.    . 

Tbe  appellant  has  argued  at  great  length,  and  with  signal  ability,  that 
the  court  below  should  have  given  a  peremptory  instruction  to  find  for  the 
defendant.  We  are  clearly  of  opinion  that  the  evidence  in  this  case  fully 
Justified  the  jury  in  believing  that  the  accident  which  cost  this  man  his  life 
wjiB  caused  by  overloading  of  the  cars,  and  that  those  whose  duty  it  was  to- 
see  that  the  cars  were  not  overloaded  knew  that  they  were  being  so  over- 
loaded, or  could  with  ordinary  care  have  known  the  fact.  There  is  not  a 
fldlDtilla  of  evidence  in  this  case  to  show  that  tbe  deceased  was  in  any  man^ 
ner  guilty  of  contributory  negligence.  The  province  of  the  jury  was  to  bear- 
the  testimony  and  determine  as  to  the  truth  of  the  matter.  If  the  jury  had 
believed  the  evidence  of  the  defendant,  they  would  likely  have  found  for  the 
defendant.  They  evidently  believed  tbe  testimony  of  the  plaintiff,  namely, 
that  tbe  overloading  of  the  cars  caused  them  to  run  off  the  track,  and,  of 
course,  there  is  no  question  but  what  that  caused  the  death  of  Chandler. 
Tbeir  verdict  is  abundantly  supported  by  the  testimony.  The  instructlona 
are  quite  as  favorable  to  the  appellant  as  it  was  entitled  to,  hence  the  per- 
emptory instruction  was  properly  refused. 

Tbe  brief  of  appellant  discusses  the  verdict  of  tbe  jury,  and  suggests  that 
it^ did  iM  authorize  the  judgment.  The  verdict  of  the  jury  is  as  follows  t 
''We,  tbe  jury,  believe  from  the  evident  that  Tbos.  B.  Chandler's,  death 
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was  due  to  the  OTerloaded  tralD,  and  find  for  the  plaintiff  dama^et  to  ftbe 
nmoUDt  of  tr.OOO." 

There  was  do  direotloD  to  the  jury  to  find  any  special  facts,  henoe  any- 
thlDfc  they  said  further  than  to  find  for  plaintiff  or  defendant  was  merely 
surplusage,  and  could  not  at  ajl  affect  their  verdict;  but,  as  already  Indi- 
oated,  the  real  issua  was  whether  Chandler's  death  was  due  to  the  OTer- 
loaded train,  which  seems  to  be  what  the  jury  found  without  firolng  into 
details,  or  saying  tbat  the  train  was  overloaded,  and,  therefore,  the  trucks 
left  the  track  and  the  cars  were  turned  over,  and  Chandler,  therefore,  killed. 
There  appears  to  us  no  error  in  this  record  to  the  prejudice  of  appellant's 
substantial  rights. 

The  judgment  is,  therefore,  alBrmed,  with  damages. 


HACKKTT  V.  FIRST  NATIONAL  BANK  OF  LOUISVILLE. 

(Filed  December  2,  1009. ) 

Bills  and  notes— Surety— Negligence  In  leaving  blank  in  note— C.  applied 
to  H.  to  become  his  surety  for  1600.  H.  agreed  to  do  so,  and  signed  the  note 
drawn  by  C.  for  $500,  but  there  was  a  space  left  in  the  note  before  the  words 
*'flve  hundred'*  and  after  them,  and  C.  filled  up  the  first  space  with  the 
word  "twenty"  and  the  other  with  the  words  "nnd  fifty.'*  so  as  to  make 
the  note  read  as  one  for  12,660.  There  was  nothing  on  the  face  to  indicate 
the  alteration,  and  C.  then  discounted  the  note  to  appellee.  A  judgment  for 
tbe  note  having  been  rendered  against  the  surety  be  has  appealed.  Held— 
That  as  appellee  received  the  note  and  discounted  it  in  the  usual  course  of 
business  without  any  notice  that  it. had  been  changed,  it  was  placed  on  the 
footing  of  a  foreign  bill  of  exchange,  and  no  defense  existing  between  the 
principal  and  suret}  can  affect  appellee's  right  to  a  recovery.  The  rule  has 
been  established  in  this  State,  and  acquiesced  in  for  a  quarter  of  a  century,  to 
the  effect  that  where  the  drawer  of  a  bill  of  exchange  or  the  maker  of  a 
negotiable  note  has  himself,  by  careless  execution  of  the  instrument,  left 
room  for  insertion  to  be  made  without  exciting  the  suspicions  of  a  careful 
man,  he  will  he  liable  upon  it  to  a  **bona  fide"  holder  without  notice  when  * 
tbe  opportunity  which  ho  afforded  has  been  embraced,  and  the  instrument 
filled  up  wich  a  larger  amount  than  it  bore  when  he  signed  it,  on  the  prin- 
ciple that  he  invited  tbe  public  to  receive  it,  and  should  bear  the  loss  rather 
than  an  innocent  purchaser.  This  rule  Is  recognized  by  section  119,  Civil 
Code  of  Practice,  and  now  forms  a  part  of  the  commercial  law  of  the  State, 
a  departure  from  which  would  work  confusiun  and  injustice  to  the  business 
interests. 

Gibson,  Marshall  &  Gibson  for  appellant. 

Helm,  Bruce  &  Helm,  H.  L.  Stone  and  Leopold  &  Pennebaker  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Opinion  of  the  court  by  Judge  Hobson. 

Joseph  Clark  applied  to  the  appellant,  J.  L.  Hackett,  to  go  his  surety  on 
a  note  for  tdOO,  payable  at  the  American  National  Bank  of  Louisville,  Ky. 
Haokett  agreed  to  do  so,  and  signed  the  note  drawn  by  Clark  for  1600,  but 
there  was  a  space  left  in  the  note  before  the  words  **flve  hundred"  and  after 
them,  and  Clark  filled  up  the  first  space  with  the  word  "twenty"  and   tbe 
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other  with  the  words  "and  fifty,"  bo  as  to  make  the  note  read  as  one  for 
^,660.  There  was  nothing  on  the  face  of  the  Instrament  to  Indicate  the 
alteration,  and  Clark  then  discounted  the  note  in  this  condition  to  appellee* 
the  First  National  Bank  of  Lonlsvllle,  who  paid  him  the  money  on  it  with- 
-out  notice  of  Its  infirmity.  The  facts  being  undisputed,  the  court  properly 
held  that  there  was  nothing  to  submit  to  the  Jury,  as  simply  a  question  of 
law  was  raised  as  to  the  legal  effect  of  the  conceded  facts.  It  is  argued  that 
there  was  enough  on  the  face  of  the  note  to  put  the  bank  on  notice,  but  after 
■a  careful  examination  of  the  Instrument  we  are  of  opinion  that  this  posi- 
tion can  not  be  maintained. 

In  Blakey  v.  Johnson,  18  Bush,  197,  it  was  held,  following  Woolfnlk  ▼. 
Bank  of  America,  10  Bush,  614,  that  where  the  drawer  of  a  bill  of  exchange 
-or  the  maker  of  a  negotiable  note  has  himself,  by  careless  execution  of  the 
Instrument,  left  room  for  Insertion  to  be  mude  without  exciting  the  sus- 
picions of  a  careful  man,  he  will  be  liable  upon  it  to  a  bona  fide  holder 
without  notice  when  the  opportunity  which  he  afforded  has  been  embraced 
•and  the  instrument  filled  up  with  a  larger  amount  than  it  bore  when  hd 
signed  it,  on  the  prinolple  that  he  Invited  the  public  to  receive  it,  and  should 
bear  the  loss,  rather  than  an  Innocent  purchaser.  This  case  was  approved 
in  Newell  v.  First  National  Bank  of  Somerset,  18  Ky.  Law  Bep.,  776,  and 
In  Bank  of  Commerce  v.  Haldeman,  2-3  Ky.  Law  Bep.,  719,  as  stating  the 
rule  of  law  correctly.  Although  the  question  here  raided  was  not  presented 
In  either  of  these  cases,  they  at  least  evidence  the  acquiescence  of  the  court 
In  the  rule  that  had  been  laid  down.  It  is  earnestly  argued  for  appellant 
that  the  great  weight  of  authority  is  the  other  way,  and  that  these  odsea 
-flbonld  be  overruled.  It  is  also  urged  that  the  question  was  really  not  pre-' 
-sented  In  Blakey  v.  Johnson ;  but  in  fact  the  judgment  turns  on  this  ques-' 
tlon  alone,  and  no  other  was  discussed  by  the  court.  The  rule  so  declared' 
Is  sustained  by  cases  In  Pennsylvania,  Illinois,  Missouri,  Louisiana  and' 
Alabama.  .(Brown  v.  Beed,  79  Penn.  St.,  870;  Yocum  v.  Smith,  68  111.,  SSI;' 
Capital  Bank  v.  Armstrong,  62  Mo.,  69;  Isnard  v.  Torres,  10  La  Ann.,  108; 
Young  V.  Leaman,  63  Ala.,  619.)  * 

The  decision  has  remained  the  law  of  the  State  for  a  quarter  of  a  century,  ^ 
In  the  meantime  business  has  been  adjusted  to  it,'  and  under  the  principle 
of  stare  decisis  we  do  not  think  it  ought  now  to  be  departed  from,  for  in' 
matters  of  this  kind  it  is  not  so  important  that  the  law' should  be  rightly' 
settled  as  that  It  should  remain  stable  after  it  Is  settled,  and,  as  has  beeii^ 
well  said,  "attempts  to  change- the  course  of  judicial  dteislons  under'' th4' 
pretext  of  correcting  errors  are  like  experiments  by  tBe  tfuaoft  on' the'hlin^'an  ' 
body.    They  constantly  harrassand  often  jeopardize  it."    (S<JQth  v.  TholiiaB* 
Heirs,  88  Ky.,  68.)    Again,  In  Trlbble  v.  Tawl,  23  Kyi,  466,  the  dburt;  after^ 
fltating  the  same  rule,  said :    "In  the  Supreme  Court  of  a  State,  as  this  'fe^;'^ 
possessing  with  but  few  exceptions  appellate' jiididal  po\^er  Co-ext^EfiMve' ^ 
with  the  State,  the  Influence  which  its  decisions  must  have*  is  e^^l^bifli?  ''fta  - 
mandates  are  conclusive,  and  even  Its  dicta  are  attended  to*  in'  kll  ^tlr^%£i^ 
ferious  courts.    No  sooner   is  a  decision   published  than   It'  ot^erat^fir'^aii'^lk^' 
pattern  and  standard  in  all  other  tribunals,  and  as  a  matter>  of  ColifB^  ^iiV  - 
other  decisions  conform  to  it.    If  in  this  court  a  settled  course  of  adjudica- 
tion is  overturned,  then  the  trouble  and  confusion  of  reversing  former  causea 
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BUCoeedB  Id  the  inferior  tribucals;  and  even  the  credit  and  respect  due  to  tbl^ 
court  1b  shaken  by  the  phenomenon  that  A  has  lost  his  cause  on  the  aam^- 
ground  that  B  gains  his.  And  not  only  do  these  consequences  follow,  but 
some  still  more  serious  may  ensue,  for  perhaps  no  court  may  strike  the- 
vitals  of  society  with  a  deeper  wound  than  a  oaprioious  departure  in  thiSr 
coart  from  one  of  its  established  adjudications." 

Under  the  rule,  which  for  a  quarter  of  a  century  has  been  reoognjixed,  i^ 
has  not  been  necessary  in  this  State  for  a  purchaser  of  such  paper,  which  is- 
fair  on  its  face,  to  make  inquiry  as  to  its  validity  before  buying  it,  ant), 
much  liusiness  has  been  done  on  this  basis. '  In  other  Jurif^dictlons  where  the 
opposite  rule  prevails  the  practice  has  been  different,  and  it  would  be  mani- 
festly a  violation  of  the  principle  on  which  the  doctrine  of  stare  decisis  rests- 
for  this  court,  after  the  business  of  the  State  has  adjusted  itself  to  the  rule- 
which  it  has  laid  down,  now  to  reverse  itself  and  lay  down  the  opposite  mle. 
.  Besides,  the  rule  so  declared  seem  a  in  ke««ping  with  the  spirit  and  purpose 
of  our  statute  Regulating  paper  of  this  character.  Section  19  of  the  Code  of 
Practice  is  as  follows:  "In  the  case  of  an  assignment  of  a  thing  In  actico. 
the  action  by  the  assignee  is  without  prejudice  to  any  discount,  set-off  or 
defense  now  allowed;  and  if  the  assignment  be  not  authorised  by  statute- 
the  assignor  must  be  a  party,  as  plaintiff  or  defendant.  This  section  does, 
not  apply  to  bill  of  exchange,  nor  to  promissory  notes  placed  upon  the  foot- 
ing of  bills  of  exchange,  nor  to  common  orders  or  checks. 

It  will  thus  be  seen  that  billB  of  exchange,  promissory  notes  placed  upon 
the  footing  of  bills  of  exchange,  and  common  orders  of  checks  are  plaoed 
upon  a  peculiar  footing.    The  reason  for  this  is  that  a  -large  part  of  the- 
business  of  the  commercial  world  is  done  through  bills  of  exchanm,  bank, 
checks  and  notes  placed  upon  the  footing  of  bills  of  exchange,  which  pass 
from  hand  to  hand  in  many  transaotiona,  serving  as  a  aubf Utute  for  money, 
and  to  promote  this  such  paper  in  the  hands  of  a  bona>0de  purobsflor  is. 
held  free  from  defenses  which  might  have  been  made  to  it  between  the  orig- 
inal parties.  By  section  48a,  Kentucky  Statutes,  promissory  notes,  psyabis 
to  any  person  or  corporation,  and  payable  and  negotiable  at  any  bank  Inoor- 
porated  under  the  laws  of  this  State  or  orgapized  In  this  State  under  the 
laws  of  the  United  States,  which  shall  be  ex^dpreed  tfi  apd  dlsoounted  by  tb»- 
bank  at  which  the  same  is  payat^le,  or  by  any  of  the  other  banks  above 
ipecifled,  are  thereby  placed  on  the  footing  of  foreign  bills  of  exchange. 
The  note  in  question  was  placed  on  the  footing  of  a  bill  of  exchange.    1%^. 
was  executed  for  the  purpose  of  raising  money.    The  purpose  of  the  statnte 
is  to  promote  negotiation  of  paper  of  this  character  to  facilitate  oommeroiai 
transactions  and  obviate  tl)e  necessity  of  the  use  of  currency.    It  is  Ib  keep- 
ing with  th^  purpose  of  the  statute  that  he  who  puto  out  paper  which  is  Uy 
pass  in  this  way  in  commercial  transactions  should  exercise  due  care,  for  it 
is  necessarily  intended  to  be  used  in  raising  money,  and  the  fair  effeot  of 
the  stetute  would  be  defeated  if  a  defense,  such  as  that  here  made,  wera- 
allowed  against  the  paper  in  the  hands  of  a  bona  fide  bolder. 

Judgment  affirmed. 

Whole  court  sitting. 

Chief  Justice  Guffy  dissents. 
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ILLINOTS  CENTRAL  R.  R.  CO.  v.  WHII^WORTH. 

(Filed  December  2,  1902.) 

'Railroads— NefcllReDca—IoJaries  to  employe— Appellee  was  one  of  a  gan({ 
^f  latiorers  employed  by  appellant  and  engaged  Id  widening  the  space  be- 
tween two  tracks  under  S.,  as  foreman.  While  at  this  work  a  train  of  oara 
loaded  with  gravel  was  run  on  one  of  the  tracks  and  its  crew  was  engaged 
in  unloading  the  oars  ^itb  a  grayel  plow  drawn  by  a  heavy  cable.  While 
^bls  was  being  done  appellee  was  directed  to  hold  a  tape  line  near  the  track, 
"wber^  the  gravel  cars  were  standing,  to  make  a  measurement.  While  hold- 
ing the  tape  line,  as  directed;  the  cable  which  was  pulling  the  plow  slipped 
•from  the  standards  which -held  it  in  place  and 'struck  appellee  in  the  breast, 
Jcnooklng  him  a  distance  of  about  fifteen  feet,  rendering  him  unconscious. 
.The  cable  had  slipped  in  the  same  way  several  times  before  this.  Appellee 
brought  this  action  against  appellant  and  recovered  damages  for  his  injuries. 
On  appeal  it  is  insisted  that  appellee  was  guilty  of  contributory  qegllgenoe, 
whlcli  barred  him  from  a  recovery.  Held— That  appellant  was  not  guilty  of 
<ooDtrlbuiory  negligence.  It  is  the  duty  of  the  servant  who  takes  eniploy- 
ment  to  submit  hlm8<«lf  to  the  reasonable  demands  of  his  employer  not  only 
^aa  to  the  work  to  be  done,  but  as  to  the  manner  of  doing  it,  and  he  has  a 
-vlgbt  to  believe  that  his  superior  would  not  require  him  to  perform  a  dan- 
-ffezons  act  without  acquainting  him  with' the  special  peril  attending  its  per- 
foroMmoe.  Appelftint  was  guilty  of  great  Jivgligence  in  resoning  to  such  a 
;inethod  when  they  knew  of  the  close  proximity  of  so  many  persons  to  their 
■train  and  the  possibly  injury  which  might  result  to. them  from  a  repetition 
yof  the  acoldent. 

Qulgley  &  Qnigley  and  Pirtle  &  Trabue  for  appellant. 

.  Hendrlok  Ht  Miller  for  appellee. 

•Appeal  from  McCraoken  Circuit  Court. 

Opinion  of  the  oonrt  by  Judge  Bnmani. 

The  appellee,  John  Whitworth,  was  one  of  a  gang  of  laborers  employed  by 
^e'appellapt,  the  Illinois  Central  R.  R.  Co.,  on  the  4th  day  of  November, 
•1890,  to  widen  the  distance  between  two  of  their  tracks  from  twelve  and 
'One-balf  feet  to  fifteen  feet,  near  tbelr  depot  in  Paduoah,  Ky.  The  track 
which  was  bel^  moved  was  on  the  inside  of  a  curve,  and  the  appellee  was 
«one  of  forty- men  bossed  by  D.  A  Sullivan,  as  foreman.  Whilst  engaged  In 
4b»  work  a  tradp  of  oars  loaded  with  gravel  intended  for  ballast  came 
around  the  otirfe  on  the  outer  track,  which  its  crew  proceeded  to  unload 
^Itb'  a  large  gravel  plow.  This  was  acompllshed  by  pulling  the  plow  over 
the  top  of  the  oars  by  means  of  a  heavy  wire  cable,  which  was  attached  to 
the  engine  at  the  front  end  of  the  train.  As  the  train  was  standing  on  a 
«Qrve,  the  eable  was  placed  on  the  outside  of  the  standards  of  the  second  oar 
in  front  of  that  on  which  the  plow  was  placed,  so  as  to  keep  the  furrow  in 
tbejoenter  of  the  oar,  and  prevent  the  plow  from  being  pulled  off  of  the  car 
«n  the  Inside.  Just  befartf  appellee  was  injured  he  was  directed  by  Sullivan, 
4M  foMfaian,  to  bold  the  tape  line  against  the  rail  of  the  outer  track  on  which 
•the  gravel  train  stood,  near  the  wheel  to  one  of  the  cars,  so  as  to  determine 
the  exaot  distance  which  the  inner  track  Would  have  to  be  moved.  He 
atooped  down  for  this  purpose,  and  after  the  measurement  had  been  taken 
Sullivan  said  "that  will  do,"  and  just  as  he  raised  up  the  engine  which 
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y9M  pulling  the  gravel  plow  started  forward,  and  the  cable  slipped  over  tbe^ 
top  of  the  Btandards,  swept  aoross  the  top  of  the  oar.  bent  the  brake  rod,  and 
broke  off  the  brake  wheel,  and  then  struck  appellee  about  the  ohest,  knook- 
log  him  to  the  far  side  of  the  inside  track,  a  distance  of  about  fifteen  feet, 
rendering  him  unoonsoious.  It  appears  from  the  testimony  that  these  stand- 
ards were  only  about  fifteen  inches  high  and  about  on  a  level  with  the- 
tongue  of  the  plow  to  which  the  cable  was  attached.  It  also  appears  that  it- 
had  several  times  previous  to  this  slipped  over  the  standards.  There  is  evi- 
dence that  just  at  the  instant  that  the  engine  started  forward  some  on» 
cried  "look  out!'*  After  the  injury  the  appellee  was  taken  to  the  hos- 
pital of  the  railroad  company,  where  he  remained  several  weeks,  and  after 
he  was  discharged  therefrom  that  be  went  to  Tennessee  and  entered  the  em- 
ployment of  appellant  as  section  foreman.  During  his  confinement  in  the- 
bospltal  he  complained  of  a  pain  in  his  chest,  and  of  a  cold,  but  gave  no  io- 
formation  to  the  attending  physicians  as  to  his  accident.  Appellants  denr 
any  liability  because,  as  they  allege,  appellee  was  an  experienced  railroad 
man,  and  familiar  with  the  rnoiw  of  unloading  gravel,  and  understood  its^ 
possible  danger;  that  tbelr  agents  in  charge  of  the  gravel  train  were  not 
aware  of  the  danger  to  which  he  had  exposed  himself  by  approaching  so  near- 
the  gravel  train ;  and  that  he  was  guilty  of  contributory  negligence.  Shear- 
man and  Bedfleld  in  their  work  on  Negligence,  section  26,  lay  down  th» 
rule  of  law  which  appellant  Invokes  on  this  appeal  in  these  words:  "One 
who  Is  injured  by  the  mere  npgligenoe  of  another  can  not  recover  at  law 
or  in  equity  any  compensation  for  his  injury,  if  he  by  his  own  negligenoe^ 
proximately  contributed  to  produce  the  injury  of  which  he  complains,  so> 
that  but  for  his  concurring  and  corroborating  fault  tbe  injury  would  not 
have  happened  to  him,  except  where  the  more  proximate  cause  of  the  injury 
is  the  omission  of  the  other  party,  after  becoming  aware  of  the  danger  ta 
which  the  former  party  is  exposed,  to  use  a  proper  degree  of  care  to  avoid. 
injuring  him." 

However  sound  this  rule  of  law  may  be,  we  think  it  can  have  no  applica- 
tion to  the  facts  in  this  case.  Appellant  had  just  unloaded  a  number  of  cars 
belonging  to  the  train  In  this  way,  and  there  was  nothing  to  suggest  poasl- 
ble  danger  to  appellant  in  obeying  tbe  order  of  bis  superior  to  hold  tbe  end 
of  the  tape  line  next  to  the  gravel  train.  It  is  tbe  duty  of  a  servant  who- 
takes  employment  to  submit  himself  to  tbe  reasonable  demands  of  his  em*' 
ployer,  not  only  as  to  the  work  to  be  done,  but  as  to  the  manner  of  doing  lt« 
and  he  has  a  right  to  believe  that  his  superior  would  not  require  hlra  to- 
I>erform  a  dangerous  act  without  acquainting  him  with  the  special  peril  at«> 
tending  its  performance.  The  testimony  shows  that  this  war  not  the  first 
occasion  when  the  heavy  iron  cable  had  been  Jprlced  over  the  low  ^l«ndarda 
on  the  edge  of  the  car,  and  appellant's  servauts  knew  this  ffiot,  and  wera 
guilty  of  great  negligence  In  resorting  to  buch  a  method  when  tb»*y  knew  of 
the  close  proximity  of  so  many  persons  to  their  tralp  and  thep08«ible  injury 
which  might  result  to  thi^ro  from  a  repetition  of  tbe  accident.  Appellee  wag 
not  required  to  make  a  careful  exanilnatlun  of  the  manner  in  whloh  the 
gravel  train  was  being  unloaded;  he  had  a  right  to  suppose  that  due  regard 
would  be  bad  for  the  safety  of  persons  liable  to  be  Injured  from  the  charaa- 
ter  of  accident  which  had  previously  hhppentd.    The  Instructions  in  tblg> 
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.  oaBe  are  quite  as  favorable  to  appellant  as  the  facts  warrant,  and  we  peroeive 
no  reason  for  disturbing  the  judgment  complained  of. 
Judgment  afQrmed. 


POWERS  V.  COMMONWEALTH. 
(Filed  Decembers,  1908.) 

1.  Criminal  law— Refusal  of  judge  to  vacate  the  bench— Tbis  is  the  second 
appeal  prosecuted  by  appellant  to  this  court  from  a  conviction  as  accessory 
before  the  fact  to  the  murder  of  William  Goebel,  and  a  sentence  to  imprison- 
ment for  life.  On  the  filing  of  the  mandate  ijisversing  the  former  conviction  . 
appellant  filed  his  affidavit  and  made  a  motion  that  the  circuit  judge  vacate 
the  bench,  as  permitted  under  section  068,  Eencucky  Statutes/  It  was 
charged  in  the  affidavit  that  the  trial  judge  was  of  the  same  political  faith 
as  the  decedent,  Goebel;  was  his  Intimate,  personal  friend,  and  in  close 
sympathy  with  him  in  his  contest  for  governor,  and  that  by  reason  of  those 
circumstances  and  the  intense  political  excitement  existing  at  the  time  of 
the  assassination  of  Senator  Goebel,  the  judge  had  conceived  and  entertained 
a  feeling  of  hostility  and  prejudice  against  the  accused  that  would  prevent 
his  affording  a  fair  and  im partial  trial  of  the  case,  indicating  the  existence 
of  the  feeling  alleged;  among  other  matters  specifically  charged  is  the  man- 
ner of  selecting  the  jury  by  a^ipolntlng  jury  commissioners  who  would  be 
governed  by  their  political  prejudice  and  hostility  to  appellant  in  the  selec- 
tion of  names  for  the  jury  wheel.  The  facts  upon  which  the  alleged  hostil- 
ity was  based,  and  its  causes,  are  set  out  with  much  particularity.  The 
court  overruled  the  motion.  This  is  assigned  as  the  principal  error  for  re- 
versal. Held— That  the  court  erred  to  the  prejudice  of  appellant  in  refusing 
to  vacate  the  bench.  From  the  statute  and  the  decision  of  the  courts  the 
law  may  be  gathered  to  be,  if  a  litigant  files  his  affidavit,  statirg  that  the 
judge  will  not  give  him  a  fair  and  impartial  trial," and  states  therein  the 
basis  of  such  belief,  and  if  the  facts  so  stated  are  such  as  would  prevent  au 
official  of  personal  integrity  from  presiding  In  the  case,  or  as  would  prevent 
him  affording  a  fnir  and  impartial  trial,  then  the  truth  of  the  statement  of 
the  facts  asset  out  in  the  affidavit  must  be  assumed,  for  it  can  not  be  trav- 
ersed or  tried. 

3.  Evidence— Statements  of  conspirators— It  was  the  efiTort  of  the  prosecu- 
tion to  prove  that  the  large  party  of  men  who  came  to  Frankfort  January 
85,  1900,  had  as  tbelr  purpose  the  intimidation  of  the  legislature  by  force 
and  violence,  and  that  it  was  In  execution  of  this  purpose  that  Senator 
Goebel  was  shot  by  some  member  of  that  party,  or  by  some  party,  acting 
with  them.  It  was,  therefore,  proper  to  show  the  real  purpose  of  this  assem- 
blage of  people.  In  oider  to  do  this,  what  they  did  and  said  at  the  time 
was  relevant.  Evidence  of  that  character  was  properly  admitted.  State- 
ments made  by  members  of  this  party  of  January'  25,  1900,  gotten  together 
by  appellant,  or  by  others  under  him,  or  by  those  jointly  operating  with 
him,  made  at  a  time  when  they  were  acting  In  the  consummation  of  the  pur- 
pose of  their  coming  to  Frankfort,  or  made  in  the  furcherance  of  such  pur- 
pose and  of  acts  done  by  them,  when  they  were  Identlfled  not  necessarily  by 
name  or  place  of  residence,  but  as  a  matter  of  fact  as  having  been  members 
of  such  party,  are  relevant.  On  the  other  hand,  statements  made  by  un- 
known and  unldeotifled  persons  at  Frankfort,  or  elsewhere,  or  even  by  per- 
sons known  and  Identified,  but  not  charged  jointly  with  the  accused  in  the 
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perpetration  of  thia  orime,  where  snob  persons  Are  not  showD  to  have  been 
acting  with  the  aooused,  or  dome  of  those  jointly  Indicted  with  him.  In  the 
plot  to  assasfilnate  Senator  Goebel,  or  to  do  violence  fo  members  of  the  gen- 
eral assembly  in  general,  ure  not  competent  against  appellant.  The  state- 
ments and  acts  of  this  last  class  of  persons  must  be.  held  to  be  their  own 
acts  alone.  The  whole  doctrine  of  allowing  the  acts  and  declarations  of  a 
conspirator  as  evldenoe  against  a  co-conspirator  is  basc^i  upon  the  theory  of 
agency.  So  what  the  agent  says  in  furtherance  of  his.princl pal's  oanse, 
which  is  a  part  of  it,  and  to  help  it  along  to  a  consummation,  is  relevant. 
The  declarations  of  an  accomplice  to  be  admissible  as  evidence  against  his 
co-conspirator  must  be  such  either  as  to  form  a  part  of  the  res  gestae  or  be 
In  furtheraiioe  of  the  criminal  object.  Persons  who  sympatblEPd  politically 
with  Taylor  and  his  associates  upon  that  ticket  in  their  race  for  their  re- 
spective offloes,  and  who,  to  that  end,  gave  these  officials  the  benefit  of  their 
encouragement,  or  presence,  or  advice,  did  nothing  reprehensible  in  the  eye 
of  the  law.  To  have  knowledge  of  a  crime  does  not  necessarily  imply  that 
one  possessing  such  knowledge  is  a  partyto.it.  Knowledge  of  such  facts, 
that  induced  witnesses  to  lielleve  that  Senator  Goebel  would  be  killed,  would 
.not  necessarily  make  its  possessore  parties  to  the. plot  to  do  the  killing,  nor 
does  it  alone  tend  to  prove  that  they  were  parties  to  such  a  plot. 

8.  Telegrams— Acts  of  the  military— All  telegrams  sent  by  appellant,  or 
any  of  those  jointly  indicted  with  him,  or  who  were  shown  to  have  been 
acting  under  and  by  authority  of  appellant,  and  such  persons  jointly  charged 
with  him,  were  relevant.  Telegrams  sent  by  Collier  and  others  in  the  mili- 
tary service,  and  sent  immediately  after  the  assassination,  as  well  as  other 
acts  done  by  the  military  immediately  after  the  killing,  and  so  nearly  oon- 
ueoted  therewith  as  to  be  a  continuation  of  what  was  then  transpiring,  were 
admissible.  As  Taylor,  who  was  acting  governor  of  the  State,  has  been 
jointly  indicted  with  appellant  as  an  aooomplice,  anything  that  he  did  at 
the  time,  and  prior  to  the  killing,  that  was  in  furtherance  of  the  alleged 
plau  to  kill  Senator  Goebel  fs  relevant  on  this  trial.  Consequently  bla 
orders  and  direcAons  to  the  State  militia,  in  so  far  as  they  had,  or  reason-  • 
ably  appoaved  to  have,  had  connection  with  the  event  of  the  killing  were 
adinrssible.  It  was  offered  in  defense,  to  explain  the  meaning  of  the  words 
.'*A11  right."  in  messages  sent  by  General  CulHer  Immediately  after  the 
assassination  to  military  officers,  who  immediately  brought  their  regiments 
to  Frankfort,  by  showing  General  Collier  used  a  military  code  or  signal  pre- 
viously agreed  upon  between  bijo  and  his  subordinate  oflScers,  and  to  ex. 
plaiu  what  the  words  meant.  Held— It  was  competent  to  allow  those 
acquainted  with  the  code  or  signal  or  cipher  agreed  upon  to  explain  what 
the  yrords  actually  used  had  been  agreed  upon  as  representing.  It  also 
should  have  been  allowed  to  be  shown  when  suoh  signals  or  cipher  had  been 
adopted  by  the  adjutant-generars  office,  for  what  employed,  what  it  signi- 
fied, when  and  on  what  occasions  to  be  used.  Said  words  are  ambiguous, 
and  should  be  explained  by  parol. 

4.  Lectors— It  was  not  competent  for  appellant  to  explain  a  letter  written 
by  l|iip  where  its  terms  were  not  ambiguous.  It  was  not  competent  to  ex- 
plain the  reasons  why  a  witness  wrote  a  certain  letter  to  appellant  vben  tbe 
reasons  were  not  disclosed  to  appellant  at  the  time.  Such  reasons  are  not 
material,  as  they  were  based  on  rumors. 

6.  Reasons  why  a  witness  removed— It  was  not  competent  to  show  that  a 
year  and  a  half  after  the  assassination  that  persons  over  whom  appellant  bad 
no  control  had  so  treated  a  witness  for  the  prosecution  and  behaved  towards 
him  as  to  make  his  removal  from  the  community  necessary. 
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f).  Statements  of  aoonsed  after  tbe  kllllDg— StatemeDts  of  aoouBed  made 
after  the  iDforniatioD  of  tbe  assasfllDatioD  was  coDvejed  to  blm  atplaoe  some 
miles  from  the  place  of  assassloation  wereinoompeteDt,  as  they  did  not  form 
«  part  of  the  res  gestae. 

7.  Rearons  for  oalling  out  militla^It  was  proper  to  prove  that  the  ml)M;la 
was  called  out  immediately  following  the  assassination  for  a  proper  and 
lawful  purpose.  Tbe  court  should  have  permitted  tbe  defense  to  prove  that 
there  were  angry  and  excited  crowds  gathering  about  tbe  executive  grounds, 
threatening  tbe  occupants  of  the  executive  buildings  with  violence,  and 
that  statements  of  members  of  these  crowds  were  incendiary  in  their  nature, 
and  from  the  appeaianoe,  demeanor  or  threats  (if  such  crowds  or  its  mem- 
bers, riot  appeared  imminent.  These  facts  were  relevant.  Common  rumor 
that  a  large  body  of  armed  men  frequently  assembled  in  tbe  buildings  near 
the  Statebouse  for  tbe  purpose  of,  and  intending  forcibly  to  eject  the  Repub- 
lican olficers  from  their  offices,  was  incompetent,  but  whatever  knowledge 
or  direct  information  was  possessed  by  tbe  executive  authorities  concerning 
these  mattery  was  competent. 

8.  Impeachment  of  witness— Testimony  of  witness  can  be  impeached  by 
proving  his  conviction  for  embezslement,  but  he  can  not  be  impeached  by 
statements  of  others  to  tbe  effect  that  he  bad  defaulted  or  been  guilty  of  that 
«rlme. 

9.  Testimony  of  accomplices— Testimony  of  accomplices  jointly  indicted 
^ith  appellant  was  competent,  although  tbe  indictment  was  not  dismissed 
as  to  tbem. 

10.  immaterial  evidence— Statements  that  witness  had  loaned  money  to  a 
brother-in-law  of  a  prosecuting  witness;  also  that  a  prosecuting  witness  bad 
tried  to  borrow  money  from  supposed  friends  of  appellant,  were  incompetent. 
A  witness  gave  testimony  on  this  trial  prejudicial  to  Toutrey,  who  was 
Jointly  indicted  with  appellant.  The  fact  that  witness  bad  written  a  letter 
giving  information  prejudicial  to  Youtsey,  so  that  he  could  be  summoned 
as  a  witness,  and  that  be  afterwards  wrote  another  letter  requesting  that 
tbe  first  letter  be  destroyed,  was  immaterial  and  irrelevant. 

IK  Time  of  trial  after  mandate  filed— After  reversal  of  former  judgment, 
and  more  than  ten  days  before  the  next  suceeding  term  of  court,  attomf  y  for  > 
tbe  Commonwealth  filed  in  tbeo£Qoe  of  tbe  clerk  of  the  eourt  the  mandate 
vevening  the  judgment,  and  caused  to  be  served  on  appellant  and  bis  coun- 
sel notice  that  the  mandate  had  been  filed,  and  that  the  Commonwealth 
woDld  urge  a  trial  of  tbe  case  at  the  suooeeding  term,  and  tbe  mandate  was 
noted  of  reooKI  as  filed  on  the  first  day  of  tbe  term.  The  case  stood  for  trial 
at  tbe  term  of  court  during  which  the  filing  of  the  mandate  was  noted  of 
record  as  reasonable  time  and  opportunity  was  given  appellant  to  prepare 
for  trial.  There  Is  no  provision  of  tbe  Criminal  Code  of  Practice  for  filing 
a  mandate  of  a  reversal  In  the  clerk's  office  before  tbe  court  convenes,  except 
vbere  tbe  defendant  is  confined  in  the  penitentiary. 

18.  Beading  of  affidavit  as  a  deposition- The  court  did  not  err  in  refusing 
to  permit  tbe  affidavit  containing  statements  pf  absent  witnesses  for  appel- 
lant, which  was  filed  for  a.  continuance,  to  bf  read  as  true,  but  It  properly 
permitted  it  to  be  read  as  a  deposition.  This  did  not  violate  appellant's 
oonstitutional  rights. 

18.  Pardon  issued  by  W.  S.  Taylor— The  court  properly  refused  to  admit 
as  evidence  tbs.^rdon  issued  to  appellant  by  W.  S.  Taylor  on  March  10, 
1900. 

14.  Night  sessions— The  trial  judge  has  a  large  discretion  in  fixing  tbe 
time  for  sitting  of  his  court,  and  bis  holding  night  sessions  in  this  case  was 
not  prejudicial  to  appellant. 
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16.  ObJeotioDB  to  the  jury— Uoder  aeotloo  881,  CrimlBal  Code  of  Praotloe,. 
the  objection  to  the  maDoer  of  seleotion  of  the  Jury  is  not  subject  to  ravlew 
by  tbe  Court  of  Appeals. 

16.  iDstruotioDS— Tbe  court  did  not  err  in  refusing  to  give  a  pereinptory^ 
instruction  for  appellant,  as  this  court  had  adopted  tbe  invariable  rule  iE> 
criminal  cases  that  a  peremptory  instruction  should  be  refused  If  there  1» 
any  evidence  tending  to  establish  the  guilt  of  the  accused.  In  the  fourth  In- 
struction given  on  thie  trial  the  court  defines  the  phrase  "for  the  purpose  of 
doing  an  unlawful  or  criminal  act"  to  have  been  that  of  killing  a  mem- 
ber or  members  of  the  legislature  of  which  William  Goebel  was  a  member, 
but  did  not  give  such  explanation  to  the  same  phrase  in  tbe  seventh  instruo- 
tion.  Held— That  the  failure  to  add  such  an  explanation  to  the  seventh  1d> 
struction  was  prejudicial  error. 

J.  R.  Morton,  J.  G.  Sims  and  Finnell  &  Son  for  appellant. 

T.  G.  Gampbell,  B.  B.  Franklin,  J.  B.  Sebree.  John  K.  Hendrick,  B.  G. 
Williams,  Victor  Bradley.  L.  W.  Arnett,  T.  Karl  Ashbrook  and  Dennis 
Dundon  for  appellee; 

Appeal  from  Scott  Gircuit  Gourt. 

Opinion  of  tbe  court  by  Judge  O'Bear. 

Appellant,  Qaleb  Powers,  was  indicted  by  the  grand  jury  of  Franklin 
county,  charged  with  being  an  accessory  before  the  fact  to  tbe  murder  of 
William  Goebel.  On  a  change  of  venue  to  Suott  county  he  has  been  twice 
tried,  and  convicted.  On  this  appeal  numerous  questions  of  law  are  pre- 
sented, some  of  which  were  considered  by  the  court  on  the  former  appeal. 
Others  now  presented  do  not  appear  to  have  been  then  raised,  or  at  least 
not  passed  upon  by  the  court.  We  do  not  feel  that  it  would  be  profitable,  or 
even  possible,  within  reasonable  range,  to  set  forth  all  the  facts  proven  by 
each  side  upon  the  trial.  To  allow  an  intelligent  understanding  of  the  prop- 
ositions herein  decided,  we  give  a  general  statement  only  of  tbe  facts  of  tbe 
case,  and  the  contentions  of  the  prosecution  and  of  the  defense. 

The  murdered  man,  William  Qoebel,  was  at  the  time  of  his  death  a  sena- 
tor of  this  Gommon wealth,  and  had  lately  been  engaged  in  a  canvass,  as  tbe 
nominee  of  his  partyi.for  the  high  ofSce  of  governor  of  the  Gommonwealtb. 
His  opponent  at  the  general  election  held  November,  1891^,  was  William  S. 
Taylor,  then  attorney- general  of  Kentucky.  Senator  Goebel  Had  attained  a 
commanding  eminence  and  idfloenoe  in  his  party,  being  a  leader  of  great 
ability,  with  attributes  of  most  positive  and  forceful  character.  These 
qualities  enlist  a  devoted  following. 

After,  one  of  the  most  exciting,  intense  campaigns,  the  returns  of  the  elec- 
tion showed  Taylor's  election,  and  that  of  all  the  other  State  officers  on  (he 
ticket  with  binq.  The  legislature  elected  at  the  same  time,  however,  was  of 
the  Bame  political  faith  as  Mr.  Goebel,  a  majority  of  eaoh  house  being  In  po- 
litical accord  with  him  and  his  supporters.  Under  the  then  law  it  was  provid- 
ed that  a  central  board  of  eleotloo  commissioners  should  try  all  contests  over 
State  oflaces,  except  those  nf  governor  and  lieutenant-governor,  which  were 
to  be  tried  by  the  l»*8ri^Kfnre.  CHrtlfirnfHf*  of  election  were  Vk^arded  the  Re- 
publican candidutHS.  N  'tiiiHS  <jf  cnnff«<c  were  dlrfctly  served  oij  all  of  them. 
The  l»»glslar.urH.  wii  '\i  ^y  ,s  ii»  try  t\u-  uontent  over  the  oflSceK  of  governor  and 
lleuteuftut-governor,  luet  l8C  of  Junuaiy,  1900.    The  grouudd  of  contest  at- 
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taoked  the  Talldlty  of  the  eleotloD  ae  held  Id  a  number  of  oouDtlee  thathl^ail 
glTsn  large  Repnblioaxi  majorities,  based  mainly  pimh  an  allegation  l)^t 
the  ofBoial  ballots  used  were  thinner  than  they  should  have  lieen.  Tli^ 
bitterness  engendered  by  the  campaign,  aggravated  b^  grave  ohargea  and 
oonnterobarges,  was  thns  kept  np«  and  indeed  appaoiently  angmeQted^ 
True,  appeals  were  also  being  made  to  what  was  thongb^to  be  better  rta- 
son  and  patriotism.  It  appeared  that  some  thought  tbn  ^mergenoy  lo 
grave  as  to  make  necessary  the  consideration  of  revolati(>%  Whethsy^ 
grounds  aotnally  existed  for  all  this  is  not  now  so.  material,  i^  whether 
they  appeared  to  and  were  in  fact  by  many  actually  believed  to  exists 

The  capital  was  the  center  of  attention,  and  the  events  transpiring  were 
the  subject  of  earnest  thought.  Naturally  and  necessarily  many  witnsfses 
for  each  of  the  contestants  were  called  there.  Incidentally  many  people 
came,  illso,  whether  out  of  curiosity  or  interest  or  sympathy  with  one  sld» 
or  the  other  of  the  litigants.  Appellant  contends  that  it  came  to  his  ears, 
and  to  the  attention  of  tlie  other  State  officials,  that  their  opponents  an^ 
their  adherents  intended  summarily  taking  possession  of  the  offices  upon  a 
favorable  decision  by  the  boards  and  bodies  having  these  oases  in  hand, 
without  process  of  law  or  the  judgment  of  the  courts.  Whether  in  fact: 
such  a  purpose  had  been  formed  was  not  shown  at  the  trial.  Of  the  many 
expedients  resorted  to  by  those  in  office  to  influence  the  action  of  the  triers 
of  thesa  oases,  appellant  contends  that  it  was  determined  by  him  and  his 
colleagues,  or  at  least  some  of  them,  to  have  large  bodies  of  citizens  from 
various  sections  of  the  State  meet  at  Frantcfort,  petition  the  legislature  aa 
to  their  rights,  and  remonstrate  against  reversing  the  will  of  the  apparent 
majority  as  expressed  by  the  official  returns,  thus  exhibiting  their  interest, 
feeling  and  wishes,  in  the  hope  that  it  would  exert  a  moral  influence 
upon  the  conduct  of  those  bodies.  One  notably  large  body  of  citizens  waa 
brought  to  Frankfort  on  January  96,  1900,  through  the  e£Fort6  of  appel- 
lant and  some  of  those  jointly  indicted  with  him  in  this  case.  For  the^ 
prosecution  it  is  claimed  that  this  crowd  of  people  were  brought  to  the  cap- 
ital armed,  to  threaten,  intimidate  and  coerce  the  action  of  the  legislature, 
and,  if  necessary  to  Accomplish  that  eiid,  to  kill  some  of  the  Democratio 
members,  and  especially  Senator  Go^bel.  The  fact  of  the  coming  of  this 
crowd,  variously  estimated  at  from  500  to  1,800  people,  and  its  conduct,  and 
its  purpose-  in  coming  tp  Frankfort,  form  one  of  the  storm  centers  of  thia 
case. 

Souie  days  after  this  crowd,  <or^  the  great  majority  of  them,  had  returned 
to  their  homes,  and  before  the  hearing  of  any  of  the  contests  had  been  com- 
pleted by  the  committees  having  them  in  baud,  Senator  Goebel  was  shot 
fromambUfih  on  January  80,  1900,  as  he  was  passing  through  the  Statehouse- 
Square  on  his  way  to  the  capital  building  where  the  senate  was  in  session, 
or  was  shortly  to  convene.  From  this  wound  he  died  on  February  8,  follow- 
ing. It  is  reasonably  certain  from  the  proof  in  the  record  that  the  fatal  shot- 
came  either  from  the  executive  building,  or  from  its  immediate  vicinity. 
That  building  wag  occupied  by  the  offices  of  governor,  secretary  of  state, 
auditor,  treasurer,  superintendent  of  public  instruction,  and  bureaus  of 
some  of  these  rffices.  Appellant  had  been  upCn  the  Hepuhllcan  ticket  aa 
the  nominee  of  that  party  for  the  oflfice  of  secretary  of  state.    He  had  re- 
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tselved  the  oertlfloate  of  election,  and  had  heen  commlsflioDed  and  was  In 
oflQoe.  This  oflioe  waB<0De  of  tlioae  beiDg  contested,  not  before  the  legisla- 
ture, but  before  the  fitate  Board  of  Election  Gommissioners.  It  was  the 
effort  of  the  proseoldtion  to  prove,  and  there  was  a  volnine  of  testimony  in- 
troduced to  the  effect,  that  this  fatal  shot,  and  three  others  that  accompanied 
it,  came  from  the  oiUce  of  the  secretary  of  state;  and  that  although  appel- 
lant was  not  at  the  time  in  Frankfort,  yet  that  he  knew  of  and  was  a  party 
to  the  plot 'to  assassinate  Senator  Goebel. 

Within  a  few  minutes  after  the  shooting,  whether  five,  or  ten,  or  as  much 
«s  thirty,  there  is  great  conflict  of  testimony,  a  company  of  the  Statd  guard 
-appeared  upon  the  scene,  and  were  so  stationed  as  to  have  under  their  pro- 
tection the  buildings  upon  the  capital' square,  and  especially  th& executive 
building.  Also  within  a  few  minutes  telegrams  were  sent  to  the  command- 
ing officers  of  the  State  guard,  calling  them  to  Frankfort.  During  that  day 
and  the  following  as  many  as  1.000  of  the  State  militia  were  under  arms 
in  Frankfort.  Immediately  after  the  shooting- Govt^mor  Taylor  issued  a 
proclamation,  calling  out  the  State  guard.  Great  excitement  prevailfid  in 
the  city  of  Frankfort,  and  fears  of  a  riot  were  entertained  by  the  olBoials  on 
the  Statehouse  Square  and  others,  it  is  claimed.  Taylor  is  indicted  jointly 
with  appellant  and  qthers  for  the  murder. 

Othet  facts  bearing  on  the  tsase,  and  aome  elaboration  of  those  outlined 
4ibove,  may  be  necessary  further  along  in  disposing  of  the  legal  questions 
presented  for  our  decision  by  this  appeal; 

INDICTMENT. 
On  the  former  appeal  of  this  case  the  sufficiency  of  the  indictment  was 
Hiarefully  considered  by  the  couirt,  and  We  were  then  of  the  opinion,  and  are 
now,  that  it  is  sufficient  in  form  and  substance.  A  further  discussion  of 
that  point  is  not  deemed  necessary.  (Powers  v.  Commonwealth,  28  Ky. 
Law  Rep. ,  1807. ) 

AFFIDAVIT  TO  REQUIRE  THE  CIRCUIT  JUDGE  TO  VACATE  THE 

BENCH. 

Upon  the- noting't>^reocTd«in' the  circuit  coiir^oTtlkeilHng-of  the  mandate 
"Of  this  cotirt,  on  the  former  appeal,  appellant  filed  an  Affidavit  to  require 
the  circuit  judge,  to  vacate  the  bench,  and  entered  his  motion  to  that  .effect, 
,  which  was  overruled.  The  judge  presided  at  the  tri^I.  The  suffiolenoy  of 
that  affidavit  is  now  a  question  on  this  appeal. 

While  at  the  common  law  the  judge  was  not  disqualified  from  sitting  In 
any  case,  only  when  he  was  personally  interested  in  the  subject-matter  or  re- 
-suit  of  a  litigation,  or  was  related  to  those;  so  Interested,  by  statute  in  tbla 
•State  a  materially  different  rule  has  been  adopted.  The  present  statute  on 
this  subject  (section  968,  Kentucky  Statutes)  provides:  "When,  from  any 
tjause,  the  judge  of  the  circuit  court  fails  to  attend,  or,  being  In  attendanoe, 
can  not  properly  preside  in  an  action,  proceeding  or  prosecution  pending  in 
eaid  court,  or  if  either  party  shall  file  with  the  clerk  of  the  oourt  bis  afflda- 
Tit  that  the  judge  will  not  afford  him  a  fair  and  impartial  tHaf,  or  will  not 
Impartially  decide  an  application  for  a  change  of  venue,  the  parties,  by 
agreement,  may  select  one  of  the  attorneys  of  the  court  to  preside  on  the  trial, 
or  hear  the  application,  or  hold  the  court  for  the  occasion ;  and  on  their  falN 
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nre  to  t^gree  upon  bd  attorney,  the  attorneys  of  the  court  who  are  present 
and  not  interested,  nor  employed  in  the  oaase,  shall  elect  an  attorney  of  the 
oourt  then  in  attendance,  having  the  qaaliHoations  of  a  oircnit  judge,  to 
hold  the  oourt  for  the  ocoasiOD/who  shall  preside  accordingly ;  and  the  Judge 
so  selected  shall  preside  in  all  cases  called  during  the  term  in  the  absence  of 
the  regular  judge,  or  in  which  he  can  not  preside,  except  in  those  cases  in 
which  the  specii^l  judge  can  not  properly  preside.  The  election  shall  be  held 
by  the  clerk,  and  in  case  of  a  tie  he  shall  give  the  casting  vote.  The  person 
elected  shall,  during  the  period  that  he  acts,  have  all  the  powers  and  be  sub- 
ject to  all  the  responsibilities  of  a  circuit  judge. " 

The  rulings  of  the  trial  court  on  this  motion  is  one  of  the  principal  grounda 
for  reversal  relied  upon  in  the  argument.  Questions  of  this  nature  are  al« 
ways  unpleasant.  By  law  they  must  first  be  addressed  to  the  trial  judg& 
whom  they  affect.  The  anomaly  is  there  presented  of  one  sitting  in  judg^ 
ment  upon  the  trial  of  questions  involving,  if  not  his  official  integrity,  cer- 
tainly his  official  impartiality.  He  is  required  to  pass  upon  them,  that  is,, 
upon  their  legal  sufficiency,  not  upon  the  truth  of  their  statements.  From 
his  Judgment  an  appeal  lies.  The  disoharve  of  this  duty  is  necessarily  both 
delicate  and  difficult.  That  the  sufficWuoy  of  the  affidavit  in  this  case  may 
be  accurately  tested  we  will  undertake  a  review  of  the  state  of  the  law  of 
this  State  on  that  subject. 

The  common  law  rule  formerly  in  effect  here  has  been  stated.  The  first 
enlargement  of  the  right  of  the  litigant  in  this  respect  was  by  the  statute  of^ 
1816,  found  in  2  Dig.,  1524,  from  which  we  quote:  '*Be.  it  enacted  by  th» 
general  assembly  of  the  Commonwealth  of  Kentucky,  That  all  suits  (a) 
cognizable. in  any  of  the  circuit  courts  of  this  Commonwealth,  where  either- 
of  the  parties  shall  conceive  that  he,  she  or  they  will  not  receive  a  fair  trial 
lo  the  oourt  where  suoh  suit  is  pending,  owing  to  the  interest  or  prejudice 
of  any  judge  or  Judges  of  the  said  oourt,  or  the  Judges  will  not  siti  or  to  the- 
interett  or  prejudice  of  the  clerk,  sheriff  or  coroner,  where  the  sbt-riff  or 
coroner  Is  a  party,  or  to  the  undue  influenoe  of  his,  her  or  their  adversary  or- 
adyersazies,  or  to  the  odium  which  attends  the  «aid  party,  or  that  his,  her  or 
their  cause  of  action  or  defense,  though  legal,  is  odins,  it  shall  be  lawful  for- 
the  party  so  suspecting  he,  she  or  they  will  not  receive  justice  in  the  court 
then  sustaining  the  said  suit,  owing  to  the  said  causes,  or  any  of  them,  at 
any. time  to  petition  a  circuit  Judge,  or  the  two  assistant  judges  of  the  cir- 
cuit courts  of  this  Commonwealth,  *  *  *  which  •  petition  shall  distinctly 
set  forth  the  cause  or  causes  why  such  fear  is  sustained,  and  be  supported 
by  the  affidavit  of  the  petitioner  or  petitioners.'* 

It  was  made  the  duty  of  the  circuit  judge  to  whom  such  petition  was  pre- 
sentsd,'  n^iwrl^diby  the  affidavits  required  by  the  statute,  to  remove  the 
cause  by  changing  its  venue  to  some  other  otrcuit.  This  appliciMrton  waa 
not  oenaldered  by  the  Judge  against  whom  the  objections  were  madcj  but  by 
another  oirouit  Judge.  The  only  relief  allowed  to  the  litigant  when  the 
Judge  before  whom  his  case  was  triable  was  ''interested  or  prejudiced."  waa 
to  obtain  a  change  of  venue  from  his  district  in  the  manner  provided  in  this 
statute.  ThfpJ^w  continued  so,  and  without  an  interruption  by  this  court 
so  far  ae  we.are  advised,  until  the  adoption  of  the  Constitution  of  1860.  The 
foorth  article  of  that  instrument  was  devoted  to  the  Judicial  department  o£ 
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tbe  State  governnieDt.  The  28th  sectioD  of  that  article  provideci :  "The  gen* 
«ral  asflembly  shall  provide  by  law  for  boldlDg  circuit  ooDrtf,  when,  from 
any  cause,  the  jndfce  sbnil  fall  to  attend,  or,  if  in  atteDdance,  can  not  prop- 
erly preside." 

The  Revised  Statutes,  which  became  effective  on  July  1,  1862,  oarrylnf^ 
Into  effect  the  provisions  of  the  Constitution  recently  adopted,  and  oom- 
piling  the  statute  law  of  the  State  into  one  system,  by  section  1  of  article  18, 
chapter  27,  provided  :  "When,  from  any  cause,  the  judge  of  the  circuit  oourl 
fails  to  attend,  or,  if  in  attendance,  can  not  properly  preside  in  a  cause  or 
causes  pending  in  such  court,  the  attorneys  of  the  court  who  are  present 
shall  select  one  of  fts  members  then  in  attendance  to  hold  the  court  for  tbe 
occasion,  who  shall  accordingly  preside  and  adjudicate.*' 

Other  sections  regulated  the  manner  of  the  selection  and  the  compensa- 
tion, etc..  of  the  special  judges.  By  a  subsequent  amendment,  approved 
March  9.  1864,  attorneys  for  the  parties  to  the  litigation  in  which  the  f^pecial 
Judge  was  to  be  selected  were  disqualified  from  voting  for  such  special  judge. 
By  section  10  of  chapter  18,  Revised  Statutes,  a  defendant  in  a  criminal  or 
penal  prosecution,  by  filing  his  alfidavit  with  the  clerk  stating  "that  he 
verily  believes  the  judge  of  tlie  court  where  the  same  is  pending  will  nol 
afiord  him  a  fitir  and  impartial  trial,"  could  have  a  substitute  to  be  selected 
by  the  members  of  the  bar  who  should  try  the  case,  or  the  motion  for  change 
of  venue;  and  if  the  defendant  filed  like  aflSdavit  against  the  substitute, 
tbe  clerk  of  tbe  court  was  required  to  select  "three  discreet,  impartial  bouse-* 
keepers"  to  try,  under  their  oaths,  the  question  of  the  substitute's  impar- 
tiality. 

The  first  adjudicated  case,  cdnstruing  the  right  of  a  litigant  to  require  the 
regular  judge  to  vacate  the  bench  upon  the  ground  of  his  bias,  for  other 
cause  than  personal  interest  in  the  result  of  ihe  litigation,  or  of  kinship  t6 
some  one  so  interested,  is.  the  celebrated  case  of  Turner  v.  Commonwealth, 
2  Met.,  (519,  decided  In  1869.  From  the  array  of  eminent  counsel  appearing 
in  the  case,  and  the  high  professional  standing  of  the  appellant,  be  having 
been  a  celebrated  practitioner  as  an  attorney  at  law  of  his  doy,  the  case  was 
doubtless  thoroughly  presented  and  carefully  considered.  This  court  held 
that  the 'provisions  of  the  Constitution,  supra,  and  of  the  Revised  Statutes 
(chapter  27,  article  13),  applied  to  a  case  when  the  pereonal  hostility  of  tbe 
trial  judge  to  one  of  the  litigants  made  it  improper  for  him  to  preside  In  tbe 
cause.  The  court  said  :  "The  legislature  certainly  did  not  intend  that  any 
cause,  however  trivial  or  unimportiant,  should  operate  to  disqualify  a  circuit 
judge,  or  render  it  improper  that  he  should  perside  in  a  case;  but  obviously 
meant  that  such  cause  should  be  a  legal  and  substantial  one." 

The  aflSdavit  in  that  case  disclosed  the  following  objections  to  tbe  circuit 
judge: 

"1st.  That  he  was  personally  hostile  to  appellant,'  and  had  beeki  so  for 
years,  and  that,  as  appellant  believed,  he  could  not,  beoaute  of  ench  hostil- 
ity, do  him  justice  upon  the  trial  of  said  case;  and    -         ''       '     .       ' 

"2d.  That  he  had  prejudged  more  tban^  one  question  In  tbe  ettee  to  ap^l- 
lant's  prejudice,  and  that  wrongfully."  •   -   r..»*    ' : 

The  court  held:  "Our  conclusion^  therefore,  la  that  tbey^dld' oodstltate^ 
ample  cause,  rendering  it  Improper  for  the  olrtu it  judge  to  preside  In  tbe 
case,   or  to  make  any  order  therein,   after  the  objections  were  preiented. 


POWEBS  V.   OOMMONWEALTH.  1015 

farther  tbaD  was  oeoeflsary  to  tfae  seleotioD  of  a  speolal  judge  in  the  manner 
prescribed  by  law,  wbo  oould  preside  and  dispose  of  the  case." 

The  court  In  that  case  reached  Its  oonolnslon  as  to  the  proper  meaning  of 
tlie  general  term  "any  oanse"  employed  in  the  Constitution  and  statutes, 
by  referring  to  the  statutes,  supra,  concerning  changes  of  venue,  and  apply- 
ing the  causes  therein  enumerated  as  those  evidently  contemplated  by  the 
•convention  and  legislature  when  they  used  the  language  under  consideration. 

Thus  the  law  remained  as  expressed  in  the  sections  of  the  Constitution  and 
Revised  Statutes,  above  quoted,  as  aided  by  the  interpretation  by  this  court 
In  the  case  of  Turner  v.  Commonwealth,  supra,  until  the  adoption  of 
the  General  Statutes  in  1878.  Section  1  of  article  7  of  chapter  88  of  that  re- 
vision provides:  "When  from  any  cause  the  judgment  of  the  circuit  court 
fails  to  attend,  or,  being  in  attendance,  can  not  properly  preside  in  an  action, 
special  proceeding,  or  prosecution  pending  in  said  court,  or  if  either  party 
shall  file  with  the  clerk  of  the  court  his  afifidavlt  that  the  judge  will  not 
affuid  him  a  fair  and  impartial  trial,  the  parties,  by  agreement,  mny  select 
one  of  the  attorneys  of  the  court  to  preside  on  the  trial  and  hold  the  court 
for  the  occasion;  and  on  their  failure  to  agre^  upon  an  attorney  to  try  the 
cause  the  attorneys  of  the  court  who  are  present  and  not  Interested,  nor 
employed  in  the  cause,  f^hall  elect  an  attorney  of  the  court  then  in  attend- 
ance, having  the  qualifications  of  a  circuit  judge,  to  hold  the  court  for  the 
occasion,  who  shall  preside  accordingly." 

The  practice  uqder  that  section  seems  to  have  prevailed,  until  1880,  of 
filing  an  affidavit  of  the  litigant,  In  which  the  affiant  stated  In  the  terms  of 
the  statute  "that  the  judge  will  not  afford  him  a  fair  and  Imrartial  trial." 
The  sufficiency  of  such  an  affidavit,  and  consequently  the  correct  interpreta- 
tion of  the  General  Statutes,  mentioned,  was  presented  to  this  court  for  de- 
termination in  the  case  of  German  Insurance  Co.  v.  Landram,  88  Ky.,  438, 
decided  at  the  January  term,  188^.  The  court  held  that  it  was  necessary  In 
such  au  affidavit  that  "the  fact  or  facts  upon  which  the  belief  that  the  judge 
will  not  give  the  litigant  a  fair  trial  should,  and  must  be,  stated  In  the  affi- 
davit, and  they  must  be  of  such  a  character  as  shall  prevent  the  judge  from 
properlj  presiding  in  the  case. ' 

The  court,  however,  said  further:  "We  do  not  mean  to  Fay  the  statement 
of  the  ground  for  relief  must  establish,  if  true,  that  the  judge  is  a  corrupt 
offlcla),  but  we  ^o  mean  to  adjudge  that  such  causes,  and  those  of  a  like 
character  as  have  been  noticed,  are  not  sufficient,  and  there  must  be  some 
fact  stated,  such  as  personal  hostility  of  such  a  character.  If  that  ground  is 
relied,  on,  as.  would  .prevent  an  official  of  personal  Integrity  from  presiding 
in  the  p^sei.and  of  the  sufflciency<of  the  affid.^vit  the  trial  judge  must -deter- 
mine,,a^ndt^. question,.  If  improperly  decided,  can  be  raised  In  this  court, 
as  in  Qther  oafies,  U  an  appeal  Is  taken." 

In  that  case  the.#|iffidavlt  against  the  judge  was  filed  after  many  prelimi- 
nary mpti0.n9.had  been  passed  upon,  and  some,  or  all,  of  the  Issues  joined  by 
the  pleadings,  Tind^ in  all  probability,  after  the  circuit  judge  had  indicated 
by  his  rulings  in.these  matters  the  inclination  of  his  mind  aii  to  the  law 
applicable  to  the  case  on  trial.  From  the  illustrations  used  by  the  court 
io  Its  opinign  1$  ;u3ay  be  inferred  that  litigants  were  abusing  the  privilege 
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accorded  by  this  statute  after  tbey  bad  tested  tbe  trial  court's  views  ooDcern- 
lOK  the  law  of  tbeir  cases  by  prellmlDary  motions. 

In  tbe  case  of  Tamer  v.  Common wealtb  tbe  court  bad  under  oonald- 
eration  a  statute  using  tbe  term  "wben  from  any  cause"  tbe  Jud^e  odu1<I 
not  properly  preside,  etc.  Tbey  found  tbat  tbe  legislature  must  bave  In- 
tended tbat  tbe  causes  for  whlcb  tbe  Judge  would  be  required  to  vacate  (be^ 
bench  was  one  of  thu^e  provided  for  a  change  of  venue.  In  tbe  General 
Statutes,  however,  not  only  is  tbe  same  language  used  as  was  in  tbe  Revised 
Statutes,  but  there  was  added  these  words :  "Or  if  either  party  shall  file  with 
tbe  clerk  of  the  court:  his  affidavit  tbat  the  judge  will  not  afford  him  a  fair 
and  impartial  trial." 

The  construction  given  this  section  of  tbe  atatute  in  tbe  Landram  oa8» 
was  a  strict  one.  It  was  .the  opinion  of  the  court  tbat  tbe  legislature  could 
not  have  contemplated  putting  it  in  the  power  of  the  litigant  to  virtually 
impeach  the  regular  Judge  without  cause  or  reason;  that  it  was  a  right  of 
the  other  party  to  the  litigation  to  have  bis  case  tried  by  tbe  regular  judge, 
unless  for  proper  and  sufficient  reasons  be  wai^jdisqualified. 

In  Vance  V.  Field,  80  Ky.,  178,  decided  at  the  September  term,  1880,  tb» 
sufficiency  of  a  similar  affidavit  was  under  oonsideration  again.  German 
Ins.  Co.  V.  Landram,  88  Ky.,  supra,  was  followed  and  approved,  with  lhl» 
explanation  or  modifioation  :  ''It  was  not  intended  to  there  decide  tbe  judge 
of  tbe  court  has  the  right  to  put  in  issue  or  call  in  question  tbe  truth  of  the 
statement  of  facta  contained  in  tbe  affidavit,  but  simply  tbat  there  must  be 
in  tbe  affidavit  such  fact  or  ground  for  relief  stated  as  would  prevent  an 
official  of  personal  integrity  from  presiding  in  tbe  case,  or  as  would  prevent 
him  affording  a  fair  and  impartial  trial ;  and  wben  such  affidavit  is  filed 
tbe  statements  of  fact  it  contains,  and  of^the  belief  founded  thereon,  must  be- 
taken as  true.  Nor  was  it  Intended  by  tbe  opinion  to  deoide  tbat  a  party 
may  not  file  an  affidavit  based  upon  facts  discovered  after  tbe  issuee  were* 
formed." 

Massie  v.  Commonwealth,  08  Ky.,  688,  was  decided  at  tbe  September  term, 
1803,  a  case  which,  as  we  remember,  oame  to  this  oourt  on  appeal  a  number-  - 
of  times.  The  sole  question  involved  in  tbat  appeal  was  tbe  sufficiency  of 
the  affidavit  filed  by  tbe  accused  against  tbe  trial  judges  sitting  in  the  caee. 
In  reversing  tbe  judgment  for  tbe  second  time  the  court  stated  tbe  con- 
tents of  tbe  affidavit,  and  its  conclusions  thus :  "Appellant's  affidavit  dis- 
closes tbe  fact  tbat  tbe  judge,  after  tbe  first  trial  of  bis  case,  oritloliEed  to> 
divers  persons  those  of  the  jury  that  favored  tbe  appellant ;  tbat  be  de^ 
nounced  tbe  appellant's  naae  as  tbe  most  blood-thirsty  tbat  was  ever  com- 
mitted;  tbat  tbe  judge  knows  tbat  there  is  a  rabid  and  unhealthy  feelinc 
against  him  in  Owen  county;  and  tbat  tbe  judge,  in  tbe  preaenoe  of  orowda, 
expresses,  during  canvasses  for  tbe  various  offices,  tbe  ciroult  judgeahlp- 
being  one,  bis  opinion  as  to  the  afflant'a  guilt,  and  tbe  judge  so  rules  as  to^ 
satisfy  tbe 'blood -thirsty  crowds  that  be  is  personally  hostile  to  tbe  affiant." 
And  although  there  was  no  error  in  tbe*record  In  any  other  part  of  tbe  trial, 
so  far  aa  could  be  discovered  by  tbe  oourt,  this  eourt,  In  a  most  vigorous  and 
cbaraoterlBtio  opinion  by  Judge  Bennett,  held  tbat  where  feuoh  fhots  are^ 
made  to  appear  by  proper  affidavits,  the  judge  should  then  vacate,  and  it  I& 
reversible  error  if  he  does  not. 
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In  the  oase  of  Sohmldt  v.  Mitchell,  101  Ky.,  670,  the  court  quoted  approv- 
ingly  from  German  Ins.  Co.  y.  Landram,  88  Ky.,  483,  which  case  was  also 
approved  In  the  Massiecase,  above  cited.  In  the  case  of  Schmidt  v.  Mitchell 
the  only  expression  of  the  court  as  to  the  suflSclnncy  of  the  affidavit  there,  or 
as  to  the  averments  of  the  affidavit,  v^as  as  follows:  "A  careful  examination 
of  the  affidavit  filed  in  this  case  shows  that  the  averments  are  based  almost 
entirely  upon  hearsay,  and  that  it  is  not  drawn  in  conformicy  with  the  rule 
laid  down  in  the  Landram  case,  supra.  We  do  not  feel  authorized  to  hold 
that,  in  deciding  this  affidavit  to  be  insufficient,  there  was  an  abuse  of  judi- 
cial discretion  by  the  trial  court." 

Counsel  for  appellee  have  obligingly  copied  into  their  brief  as  an  appendix 
what  they  say,  and  what  we  assume  to  be  a  copy  of  the  affidavit  referred  to 
by  the  court  in  the  language  just  quoted.  The  other  facts  appearing  In  the- 
Schmidt  case  are  not  shown  in  the  opinion  or  in  the  affidavit  further  than 
was  necessary  to  decide  the  other  questions  disposed  of  by  the  court.  It 
would  appear  that  this  affidavit  was  filed  long  after  the  court  had  ruledi 
upon  many  of  the  questions  presented  by  various  motions  and  pleadings^. 
and  had  thus  indicated  pretty  conclusively  the  views  of  the  law  applicable 
to  the  case.  It  should  be  borne  in  mind,  too,  that  Schmidt  v.  Mitchell  was 
In  equity,  where  every  ruling  of  the  chancellor,  and  his  every  finding  of 
fact,  were  subject  to  review  and  reversal  on  appeal,  and  where  consequently 
his  bias,  if  It  existed,  was  comparatively  harmless,  not  affording  the  oppor-- 
tunities  for  irremedial  wrong,  so  forcibly  expressed  in  the  Massie  case. 

It  is  insisted  for  appellee  that  the  case  of  Schmidt  v.  Mitchell  virtually 
overrules  Massie  v.  Commonwealth;  that  Massie  v.  Commonwealth  had  vir- 
tually overruled  German  Ins.  Co.  v.  Landram,  and  that  German  Ins.  Co.  v. 
Landram  was  a  material  departure  from,  if  not  in  conflict  with,  Turner  v. 
Commonwealth.  As  a  matter  of  fact  Insurance  Co.  v.  Landram  quotes 
approvingly  and  relies  upon  Turner  v.  Commonwealth.  It  does  seem  to  b& 
an  extension,  or  at  least  an  elaboration,  of  the  principles  announced  in  Tur- 
ner v.  Commonwealth.  Massie  v.  Commonwealth  explicitly  cites  and  relies 
upon  and  approves  German  Ins.  Co.  v.  Landram.  It  can  not  be  said  to 
overrule  that  opinion.  Vance  v.  Field  ^ems  to  modify,  or  at  least  to  ex- 
plain, Ins.  Co.  v.  Landram.  Such  an  important  line  of  oases,  apparently  so 
thoroughly  and  carefully  considered,  will  not  be  held  to  be  overruled  by  an 
opinion  containing  such  general  terms  as  is  in  Schmidt  v.  Mitchell.  The 
better  course,  and  we  believe  the  true  one,  is  to  read  all  these  opinions  and 
the  statutes  together  In  the  effort  to  arrive  at  what  has  heretofore  been  held 
to  be,  and  what  in  accordance  with  such  holdings  is  now,  the  law  of  this 
State  upon  this  subject. 

In  addition  to  the  opinion  above  mentioned  the  case  of  Glvens  v.  Cren- 
shaw, decided  March  17,  1900  (21  Ey.  Law  Rep..  1618),  is  applicable  and 
clearly  In  point.  In  that  case  the  affidavit  against  the  judge,  the  Hon. 
M.  J.  Moss,  of  the  Bell  Circuit,  was  that  the  said  judge  would  not  afford 
the  affiant  a  fair  and  impartial  trial  because  of  their  political  differences* 
liud  because  the  affiant  bad  voted  against  the  judge  and  for  his  opponent, 
and  took  an  active  part  in  the  election,  and  since  the  election  the  judge  had 
threatened  that  all  who  had  bolted  from  his  party  in  that  election  would 
bave  a  bard  road  to  travel,  etc.    The  case  of  German  Ins.  Co.  v.  Landran^ 

vol.  24 -65 
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was  again  referred  to  and  rejied  upon  in  the  opinion,  and  while  It  was  Id 
this  opinion  oonceded  that  the  statote  simply  required  the  afOant  to  state 
that  he  does  not  believe  the  judge  will  afford  him  a  fair  and  impartial  trial, 
yet  the  additional  facts  required  by  the  Landram  case,  supra,  to  be  stated 
were  held  to  be  necessary.  Said  the  court :  ''We  do  not  think  that  it  is  neces- 
sary in  all  cases,  or  at  all  in  fact,  that  the  a£9ant  should  state  facts  which 
tend  to  show  that  the  judge  was  intentionally  unfair,  or  that  he  would 
knowingly  disregard  the  law  or  the  oTidence  to  the  prejudice  of  the  afBant. 
It  may,  however,  sometimes  happen  that  conditions  or  circumstances  are 
such  that  the  perfectly  honest  and  competent  judge  would  in  fact  be  unable 
to  afford  a  litigant  such  an  absolutely  impartial  trial  as  the  law  intends  and 
requires.  In  the  case  under  consideration  the  facts  stated  in  the  aflSdavit  do 
not  import  intentional  unfairness  or  wrong ;  but,  if  true,  they  might  create 
an  impression  upon  the  affiant  that  the  judge,  however  honest  and  pure  his 
IntentioLs  may  be,  had  become  so  prejudiced  that,  imperceptibly  to  himself, 
he  would  be  unable  to  give  a  fair  and  impartial  trial.'* 

The  court  held  the  refusal  of  the  judge  to  vacate  the  bench  was  error,  and 
the  judgment  was  consequently  reversed. 

With  the  wisdom  of  the  enactment  of  such  a  statute  we  have  nothing  to 
do,  that  is  a  question  solely  within  the  province  of  the  law-making  body  of 
government.  Nor  can  the  fact  that  some  litigants  abuse  this  privilege  of 
the  statute,  and  do  so  to  the  great  Injustice  of  the  trial  judges  and  the  ad- 
verse party,  influence  a  fair  interpretation  of  the  law  as  it  is.  Many  stat- 
utes are  abused,  but  we  never  feel  justified  In  declaring  that  they  are 
Inoperative  because  of  that  fact.  The  legislature  doubtless  saw,  and  in  the 
experience  of  the  many  years  that  this  law  had  been  upon  the  statute  books 
of  this  Commonwealth  may  have  been  confirmed  in  the  belief,  that  it  was 
necessary  to  the  just  protection  of  the  rights  of  litigants,  and  to  an  abso- 
lutely fair  and  impartial  administration  of  justice  through  the  courts,  that 
such  statute  should  be  in  existence,  that  such  a  right  should  be  available  to 
the  litigant,  where  the  facts  justified  its  employment. 

From  this  statute,  and  the  decisions  quoted  from,  the  law  may  be  gathered 
to  be,  if  a  litigant  files  his  affidavit,  stating  that  the  judge  will  not  give  him 
a  fair  and  impartial  trial,  and  states  therein  the  basis  of  such  belief,  and  if 
the  facts  so  stated  are  such  *'as  would  prevent  an  official  of  personal  integ- 
rity from  presiding  in  the  case,  or  as  would  prevent  him  affording  a  fair 
and  impartial  trial, ' '  then  the  truth  of  the  statement  of  the  facts  as  set  oat 
in  the  affidavit  must  be  assumed,  for  it  can  not  be  traversed  or  tried. 

Applying  the  law  thus  epitomized  to  the  affidavit  in  question  in  this  case, 
we  find  that  appellant  in  that  affidavit  charged  in  substance  and  effect  as 
follows,  so  far  as  the  facts  charged  were  material  or  relevant :  That  the  trial 
Judge  was  of  the  same  political  faith  as  the  deoedent,  William  Goebel;  was 
his  intimate,  persona]  frinnd,  and  in  close  sympathy  with  him  in  his  oonteat 
for  governor,  and  that  by  reason  of  those  oiicumstanoes  and  the  intense 
political  excitement  existing  at  the  time  of  the  assassination  of  Senator 
Goebel  the  judge  had  conceived  and  entertained  a  feeling  of  hostility  and 
prejudice  against  the  accused  that  would  prevent  his  affording  a  fair  and 
impartial  trial  of  the  case.  Numerous  circumstances  are  recited,  alleged  to 
have  occurred  on  the  former  trial  of  the  case,  Indicating  the  existence  of  the 
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leellDg  alleiced;  among  other  matters  Rpeoifloally  ofaarged  Is  the  one  of  tba 
inanner  of  seleotlDg  the  jory  bo  as,  it  is  stated,  none  but  intense  partisans. 
In  sympathy  with  the  prosecution ,  were  selected,  ''said  judge  well  knowing 
^eir  bias  and  prejudloe  against  defendant  (i.  e.,  the  Jnry  commissioners), 
«nd  believing  they  would  be  governed'  by  their  political  prejudice  and  hos- 
tility to  defendant  in  the  selection  of  names  for  said  wheel."  In  other 
words,  the  affidavit  charges  that  thn  trial  judge  on  account  of  an  intimate 
friendship  for  the  murdered  man,  partiality  for  his  cause  and  course,  and 
on  account  of  his  hostility  and  prejudice  against  the  accused,  would  not 
afford  nor  allow  him  a  fair  and  impartial  trial,  and  in  pursuance  of  such 
hostility  had  actually  taken  such  steps  as  would  result  in  his  being  tried  by 
a  jury  prejudiced  against  him,  and  selected  for  that  purpose.  The  facta 
upon  which  the  alleged  hostility  was  based,  and  its  causes,  are  set  out  with 
much  particularity.  If  the  facts  alleged  in  the  affidavit  were  true,  they 
xilearly  bring  the  case  up  to  the  requirements  heretofore  laid  down  by  this 
court  in  making  out  a  sufficient  case  under  this  statute.  We  do  not  mean  to 
be  understood  as  saying  that  a  judge  of  one  political  faith  may  not  properly 
icy  the  case  of  a  litigant  of  a  different  political  faith,  though  the  question 
Involved  was  one  purely  political,  nor  is  the  mere  fact  of  a  difference  in 
Iiolitioal  belief  or  affiliation  a  legal  ground  for  objection  to  a  trial  judge. 
We  do  not  believe,  such  has  not  been  our  observation  or  experience,  nor  baa 
auoh  been  the  histoid  of  the  judiciary  of  this  State,  that  the  judges'  politioal 
Tiews  control  their  decisions  upon  matters  of  law  before  them  for  adjudloa* 
tion.  It  will  be  a  most  calamitous  day  for  the  Commonwealth  when  such 
<somes  to  be  the  case.  But  cases  may  arise,  it  is  easy  to  conceive  of  them, 
where  a  judge  may  become  disqualified  in  fact  and  In  law  by  an  undue  bias 
tfom  properly  presiding  in  a  case  that  has  grown  out  of  a  political  contro« 
Tersy,  as  well  as  any  other  controversy.  It  was  so  held  by  this  court,  and 
•ezplioltly  applied  under  allegations  no  stronger.  If  as  strong,  nor  more  defi- 
nite than  there,  and  in  the  case  of  Glvens  v.  Crenshaw,  21  Ky.  Law  Rep., 
€upra.  If  the  fact  be  that  the  judge  Is  biased  or  prejudiced  against  a  litigant 
bebause  of  politics,  It  would  seem  to  disqualify  him  as  certainly  and  com- 
pletely as  if  he  were  prejudiced  or  biased  against  him  for  any  other  reason. 
The  objection  Is  a  state  of  bias  which  destroys  Impartiality,  whatever  may 
be  its  cause.  Nor  does  such  a  state  of  case  necessarily  imply  corruption  on 
tb9f  part  of  the  judge,  or  that  he  would  knowingly  disregard  the  law  or  the 
evidence.  As  said  in  Glvens  v.  Crenshaw:  *'It  may,  however,  sometimes 
bat^pen  that  conditions  or  circumstances  are  such  that  the  perfectly  honest 
and  competent  judge  would  in  fact  be  unable  to  afford  a  litigant  such  an 
absolutely  impartial  trial  as  the  law  Intends  and  requires." 

We  have  so  far  discussed  this  question,  as  all  the  authorities  quoted  and 
cited  require,  upon  the  hypothesis  that  the  facts  stated  In  the  affidavit  were 
tme.  We  are  far  from  intending  to  be  understood  as  giving  our  assent  to 
their  truthfulness.  It  would  be  both  Improper  and  unjust  to  do  so.  Beside 
the iegal  presumption  of  official  integrity  attaching,  the  long  and  dlstin- 
Ifuished  official  career  of  the  learned  trial  judge  who  presided  in  this  case 
Would  arrest  the  judgment  and  comment  of  all  at  the  point  where  the  law 
limits  them  as  necessary  functions  in  trying  the  exact  question  involved. 
By^express  declaratldn  of  law  the  judge  can  not  controvert  the  statemehta 
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of  the  affidavit.  Id  argument  couosel  for  appellee  assert  that  the  affidavit  to- 
TiDtrue. 

In  the  Turner  case,  and  In  Vance  v.  Field,  and  In  Givens  v.  Crewshaw» 
olted,  the  trial  jadge  in  each  instance  controverted  of  record  the  truthfulness 
of  the  affidavits.  But  in  each  instance  also  their  sufficiency  was  tested  by 
their  own  averments,  and  without  regard  to  the  judge's  traverse. 

As  a  rule  prejudice  is  honest,  and  bias  may  be  innocent.  In  the  very  na* 
ture  of  the  case,  therefore,  it  is  extremely  difficult,  if  not  Impossible,  for  the 
mind  so  affected  to  realize,  much  less  to  judicially  try,  its  own  impartiality. 
It  may  also  be  true  that  the  trial  judge,  selected  by  his  constituents  pre- 
sumably upon  their  faith  in  his  probity,  whose  official  integrity,  as  it  were» 
is  thus  assailed  by  a  litigant  whom  he  may  not  know,  and  for  whom  he  may 
have  no  personal  regard,  one  way  or  the  other,  may  be  compelled  to  try  the 
sufficiency  of  such  allegations  in  an  affidavit  which,  in  his  con  science,  he  may 
know  to  be  unfounded  and  utterly  false.  The  arguments  here  naturally  first 
coming  to  mind,  and  indeed  those  principally  employed  by  appellee  in  this 
case,  go  to  the  question  of  the  wisdom  or  propriety  of  the  statute.  If  the 
court  felt  at  liberty  to  reconsider  the  rule  laid  down  In  all  the  other  oases  cited 
(which  we  do  not),  we  might  feel  pursuaded  that  it  were  best  to  rest  suob 
questions  upon  the  express  words  of  the  statute,  leaving  all  questions  of 
propriety,  probable  abuse,  and  overbalancing  benefit,  to  the  consideration  of 
the  legislature,  where  they  belong. 

We  conclude  that  the  trial  court  erred  in  not  vacating  the  bench  upon  the 
motion  and  affidavit  discussed. 

RULINGS  ON  ADMITTING  AND  REFUSING  EVIDENCE. 

As  the  learned  trial  judge  pursued  in  the  main  a  consistent  course  of  rul- 
ing on  the  relevancy  and  competency  of  evidence  offered,  it  is  deemed  un- 
necessary to  take  up  each  objection  separately,  and  to  i)ass  upon  it  specifi- 
cally. Instead,  examples  of  a  class  will  be  selected,  where  practicable,  and 
the  rulings  upon  the  retrial  will  be  made  to  oonfoirm  to  the  line  suggested 
in  this  opinion.  As  has  been  stated,  it  was  the  effort  of  the  prosecution  to 
prove  that  the  large  party  of  men  who  came  to  Frankfoit  January  86,  1900, 
had  as  their  purpose  the  intimidation  of  the  legislature  by  force  and  violence, 
which  would  of  course  have  been  unlawful,  and  that  it  was  in  execution  of 
this  purpose  that  Senator  Qoebel  was  shot  by  some  member  of  that  party, 
or  by  some  person  acting  with  them.  It  was,  therefore,  proper  to  show  the 
real  purpose  of  this  assemblage  of  people.  In  order  to  do  this,  what  they 
did  and  said  at  the  time  was  relevant.  Evidence  of  that  character  was 
properly  admitted  by  the  trial  court. 

This  crowd  was  gathered  mainly  from  the  southeastern  part  of  the  State, 
from  what  are  termed  mountain  counties,  the  votes  of  some  of  which  were- 
particularly  the  subject  of  the  pending  contests.  It  is,  therefore,  that  this 
crowd  of  people  were  generally  spoken  of  as  mountain  men,  or  "mountain* 
eers."  It  was  in  evidence  also  that  numerous  men  from  substantially  the 
same  section  had  been  at  Frankfort,  and  continued  to  be,  throughout  the 
contest.  These  latter,  in  some  instances,  were  not  shown  to  have  been  a- 
part  of  the  large  crowd  of  the  96th  of  January. 

The  testimony  of  Eph  LiUard,  as  to  an  occurrence  at  dinner  at  the  Board 
of  Trade  Hotel  on  January  96,  when  one  of  these  partleB  * 'sweetened  his- 
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tM)flee  with  a  forty-four, ' '  is  relevant  if  the  person  tegtifled  about  was  iden- 
tified as  one  of  tbose  who  came  in  the  crowd  mentioned.  We  understand 
this  witness  to  have  so  identified  his  roan,  in  which  event  the  testimony  was 
properly  admitted. 

In  other  words,  we  hold  that  statements  made  by  members  of  this  party  of 
January  35,  1900.  gotten  together  by  Powers,  or  by  others  under  him,  or  by 
those  jointly  operating  with  him,  made  at  a  time  when  they  were  acting  in 
the  consummation  of  the  purpose  of  their  coming  to  Frankfort,  or  made  in 
the  fartheranoe  of  such  purpose,  and  of  acts  done  by  them,  when  they  are 
Identified,  not  necessarily  by  name  or  place  of  residence,  bat  as  a  matter  of 
fact  as  having  been  members  of  such  party,  are  relevant.  This  observation 
-of  course  applies  to  other  parties  that  were  procured  under  similar  circum- 
stances, it  being  asserted  by  the  prosecution  that  there  were  one  or  two 
-other  sucb. 

On  the  other  hand,  we  hold  (as  was  held  on  the  former  appeal)  that 
-statements  made  by  unknown  and  unidentified  persons  at  Frankfort  or  else- 
where, or  even  by  persons  known  and  identified,  but  not  charged  jointly 
with  ilie  accused  in  the  perpetration  of  this  crime,  where  such  persons  are 
ai'tidi'1l6bwn  to  have  been  acting  with  the  accused,  or  some  of  tbose  jointly 
tndicted  with  him,  in  the  plot  to  assassinate  Senator  Ooebe),  or  to  do  vio- 
lence to  members  of  the  general  asedmbly  in  general,  are  not  competent 
^igainst  appellant. 

The  statements  and  acts  of  this  last  class  of  persons  must  be  held  to  be 
their  own  acts  alone.  The  whole  doctrine  of  allowing  the  acts  and  declara- 
tions of  a  conspirator  as  evidence  against  a  co-conspirator  is  based  upon  the 
theory  of  agency.  It  is  elementary  that  the  agent  may  not,  by  a  mere 
declaration  or  averment  cut  of  court,  prove  his  agency  so  as  to  bind  the  re- 
puted principal.  Nor  can  recitations  made  by  sucb  agent  after  the  termlna- 
'tlon  of  the  agency,  nor  while  not  engaged  therein,  being  in  their  nature  his- 
torical or  reminiscent,  that  is,  declarative  of  a  past  fact,  be  relevant  as 
•ttyainst  the  putative  principal.  His  declarations,  however,  made  in  the 
prosecution  of  the  enterprise  in  hand,  given  in  his  charge  by  his  principal, 
4ir«  regarded  somewhat  in  the  nature  of  the  res  gestae,  as  being  verbal  parts 
'Qt  what  he  is  doing.  So  what  the  agent  says  in  furtherance  of  his  prin- 
fslpal's  cause,  which  is  a  part  of  it,  and  to  help  it  along  to  a  consummation, 
li  relevant 

All  the  authorities  agree,  those  cited  by  appellee  and  those  by  appellant, 
that  the  declarations  of  an  accomplice  to  be  admissible  as  evidence  against 
l)is  co-conspirator  must  be  such  either  as  to  form  a  part  of  the  res  gestae  or 
tif)  in  furtherance  of  the  criminal  project.  (Wright  on  Criminal  Conspir- 
acies, 818,  etc.;  Spies  case,  189  111.,  1,  and  see  authorities  on  this  point  in 
t^jppam  opinion. )  The  word  "furtherance"  had  a  well-defined  and  generally 
-aoqepted  meaning,  which  is  "the  act  of  furthering  or  helping  forward,  or 
promotion,  or  advancement." 

It  is  attempted  to  justify  in  argument  the  admission  of  disconnected  state- 
ments of  persons  who  are  not  shown  to  have  had  any  connection  at  all  with 
•appellant,  or  any  Of  those  jointly  indicted  with  him,  by  merely  showing 
t)ifit  they  visited  the  Statehouse  Square  during  the  contest  proceedings,  and 
if sd  access  to  and  opportunities  fqr  conversation  with  then  Governor  Taylor* 
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appellant  and  others  wbo  are  Jointly  indicted  with  them.  It  may  be  aBSomaff' 
as  a  fact  that  a  f^reat  many  people  in  this  State  of  undoubted  personal  la* 
tegrity  sympathized  politically  with  Governor  Taylor  and  his  assoolatet 
upon  that  ticket  in  their  race  for  their  respective  offices ;  and  that  they  like- 
wise sincerely  believed  that  Taylor  and  his  associates  had  been  really  and 
fairly  elected;  that  consequently  they  earnestly  hoped  that  they  might  re- 
tain their  respective  places,  and  to  that  end  they  gave  these  officials  the  ben- 
efit of  their  encouragement,  or  presence,  or  advice.  The  same  thing  may  be 
said,  and  be  equally  true,  of  the  adherents  of  the  other  side  with  respect  to- 
their  candidates  and  their  causes.  Nothing  criminal,  nor  even  reprehensible^ 
In  the  eye  of  the  law  can  be  imputed  to  such  conduct.  These  facts  alone,, 
however,  do  not  in  any  sense  constitute,  or  tend  to  show,  that  there  was  ab- 
unlawful  conspiracy  by  these  parties  to  commit  crime. 

For  these  reasons  we  think  the  testimony  of  witnesses.  Judge  Haselrigg„ 
Ray,  Barlow,  Hosseau,  Stivers,  Miles  (in  rebuttal)  and  Armstrong  irrelevant, 
as  against  appellant. 

To  have  knowledge  of  a  crime  it  is  not  necessarily  Implied  that  one  posset- 
sing  such  knowledge  is  a  party  to  it.  The  utmost  that  is  apparent  coiMurn- 
Ing  the  testimony  of  J.  W.  Bay  and  Judge  Hazelrigg  as*  to  communication* 
made  to  them  by  Guffy,  and  similar  testimony  of  other  witnesses  on  llkW 
points  of  evidence,  is  that  Gully  and  such  other  witnesses  had  Infortnatiob 
of  such  facts  as  induced  them  to  believe  that  Senator  Goebel  would  be  killed!' 
Such  information  would  not  necessarily  make  Its  possessors  parties  to  the- 
plot  to  do  the  killing,  nor  does  It  alone  tend  to  prove  that  they  were  plurtle» 
to  such  plot. 

\  A  number  of  telegrams  were  Introduced,  some  of  which  were  signed  hf 
Collier,  some  by  Reynolds,  Sharp.  Denny  and  various  others,  all  written'' 
and  sent  directly  after  the  assassination  of  Senator  Goebel.  In  so  far  afr 
such  telegrams  were  sent  by  appellant,  or  any  of  those  jointly  Indicted  wltb 
him,  or  who  were  shown  to  have  been  acting  under  and  by  authority  of  ap^ 
pellant  and  suoh  persofis  Jointly  charged  with  hin^i  we  are  of  opinion  tbart^ 
they  were  relevant.  Otherwise  not.  As  to  telegrams  stot  by  Collier  and' 
others  in  the  military  service,  and  sent  immediately  after  the  assfeisslnatlon,. 
as  well  as  other  acts  done  by  the  military  Immediately  after  the  killing,  knit 
90  nearly  connected  therewith  as  to  be  a.  continuation  of  what  was*  tlmbt* 
transpiring,  we  think  are  properly  admissible.  i-  «^    -  .. 

At  the  time  of  the  killing  Wm.  S.  Taylor  was  the  acting  governor  of  tli» 
Commonwealth.  As  has  been  stated,  he  has  been  indicted  jointly  wltb  ap-' 
pellant  as  an  accomplice.  Under  the  rules  of  evidence  what  he  did,  If  any-- 
thing,  at  the  time,  and  prior  to  the  killing,  that  was  In  furtherance  6t  the 
alleged  plan  to  kill  Senator  Goebel  is  relevant  on  this  trial  of  appellant' 
under  the  principles  already  discussed.  Consequently  his  ortiers  and  dtreo-- 
tlons  to  the  State  militia,  in  so  far  as  they  had,  or  reasonabl)^  appeared  id* 
have  had,  connection  with  the  event  of  the  killing,  under  the  theory  of  t]i»' 
prosecution,  was  properly  admissible.  And  it  is  under  this  bead  that  ib* 
Collier  telegrams  were  admissible.  In  this  connection  It  was*  shown  tba%' 
directly  after  the  assassination  General  Collier  sent  telegrams  tti  Col.  Wl)*^' 
Hams  of  the  Second  regiment,  Col.  Mengel  and  Lieut.  Col.  Gray,  of  the  Flni' 
z^glment,  worded  "all  right.'*    In  response  to  these  messages  tbdse  oom-^ 
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manding  offloerfl  brought  their  regimeDtB  forthwith  to  Frankfort.  The  de- 
fense offered  to  prove  by  Gen.  Collier,  who  was  adjutant* general,  and  in 
oommand  of  the  militia  of  the  State,  whether,  in  the  sending  of  suoh  mes- 
sages, he  used  a  military  code  or  signal  previously  argeed  upon  between  him 
and  his  subordinate  oflScers,  and  if  he  did,  to  explain  what  the  words  used 
were  agreed  to  represent,  or  what  meaning  it  was  agreed  that  they  should 
convey.  This  was  objected  to  by  the  prosecution,  and  the  objection  was 
sustained  upon  the  idea  that  the  words  used  had  a  plain  meaning,  and  that 
the  written  telegram  could  not  be  varied  or  explained  by  parol  testimony. 
Ordinarily  the  rule  is  that  unambiguous  writings  offered  in  evidence  can  not 
be  explained  or  changed  by  parol  testimony.  But  it  is  the  very  essence  of 
all  code  or  cypher  arrangements  for  transmitting  intelligence  that  the  words 
actually  employed  should  have  a  different  meaning  from  that  accorded  to 
them  by  general  use. 

It  is  not  unusual,  Indeed  it  is  understood  to  be  the  custom,  to  employ  code 
or  cypher  forms  for  transmission  of  messages  in  military  operations.  We 
know  of  no  rule  that  requires  such  code  or  cypher  agreement  to  be  In  writ- 
ing. If  it  is  understood  by  the  parties  to  be  effected,  its  purpose  its  served. 
Therefore,  it  was  competent  to  allow  those  acquainted  with  the  code  or 
signal  or  cypher  agreed  upon  to  explain  what  the  words  actually  used  had 
been  agreed  upon  as  representing.  It  also  should  have  been  allowed  to  be 
shown  when  such  signals  or  cypher  had  been  adopted  by  the  adjutant-gen- 
eral's oflSce,  for  what  employed,  what,  it  signified,  and  when  and  qn  what 
occasions  to  be  used.  We  aire  of  the  opinion  that  the  words  "all  right,  "as 
employed  in  these  telegrams,  were  ambiguous,  that  is,  of  doubtful  meaning, 
or  susceptible  to  two  or  more  constructions.  Certain  letters  written  by  ap- 
pellant were  offered  in  evidence  against  him.  He  offered  to  explain  in  his 
testimony  what  he  meant  by  certain  expressions  contained  in  the  letters. 
This  was  overruled.  We  think  properly  so.  The  meaning  of  a  writing, 
where  its  terms  are  not  ambiguous,  must  be  gathered  from  the  writing 
Itself.  These  letters  fall  within  that  rule.  The  court  allowed  the  witness. 
Professor  Stephens,  in  testifying  for  the  Commonwealth,  to  explain  why  he 
wrote  certain  letters  to  appellant.  The  reasons  for  writing  his  letter  do  not 
appear  to  have  been  all  disclosed  to  appellant  at  the  time.  Such  reasons  are 
not  material,  for  they  appear  to  have  been  at  best  but  suppositions  of  the  wit- 
ness, based  upon  general  rumors.  This  witness,  Prof.  Stevens,  was  asked  if 
the  reason  why  he  had  left  his  former  home,  Barbourville,  was  not  because 
appellant  "and  his  adherent^  in  that  locality"  had  so  treated  him  and 
behaved  towards  him  as  to  make  his  removal  necessary.,  The  witness  excul- 
pated appellant  from  participation,  but  answered  the  remainder  of  the  ques- 
tion In  the  afSrmative.  This  alleged  treatment  is  said  to  have  occurred 
after  appellant's  first  trial.  It  clearly  can  not  be  charged  to  appellant  that 
other  people  of  whom  he  had  no  control,  a  year  or  more  after  the  commis- 
sion of  the  crime  for  which  he  is  being  tried,  had  mistreated  a  witness  for 
the  prosecution. 

George  W.  Long  and  other  witnesses  were  asked  as  to  what  appellant  said 
directly  after  the  information  was  conveyed  to  him  ot  the  killing, of  Senator 
Goebel.  It  was  shown  that  this  was  some  minutes  after  the  news  bad  been 
communicated  to  appellant.    The  court  rejected  this  evidence,  and  we  think 
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properly  so.  It  oould  not  have  been  a  part  of  the  res  ffestie,  and  there  iq  no 
rule  of  evidence  with  which  we  are  acquainted  nnder  which  it  ooald  have 
been  admitted. 

The  evidence  of  C.  M.  Barnett,  for  the  defense,  appears  to  us  to  be  Imma- 
terial. 

The  opinion  on  the  former  appeal  sets  oat  that  the  real  purpose  of  the 
crowds  who  came  to  Frankfort  during  the  time  of  the  contests,  so  far  as 
such  crowds  were  brought  or  induced  to  come  by  appellant  and  those  jointly 
charged  with  him,  was  relevant,  and  might  be  shown.  This  includes,  as 
has  been  stated,  what  such  crowds  or  its  members  did  and  said  in  further* 
ance  of  the  object  of  their  coming.  And  the  use  of  the  militia  immediately 
following  the  assassination  of  Senator  Goebel  was  proved,  it  was  permissible 
to  prove  also  that  they  were  called  out  for  a  proper  and  lawful  purpose,  if 
such  was  the  fact.  Therefore,  when  the  defense  offered  to  prove  that  It  was 
a  fact  that  there  were  angry  and  excited  crowds  gathering  about  the  execu- 
tive grounds,  threatening  the  occupants  of  the  executive  buildings  with 
violence,  and  that  statements  of  members  of  these  crowds  were  Inoendiary 
In  their  nature,  and  that  from  the  appearance,  demeanor  or  threats  of  such 
crowds,  or  its  members,  riot  appeared  imminent,  these  facts  were  clearly 
relevant.  It  was  also  offered  by  the  defense  to  prove,  but  the  court  rejected 
it,  that  there  wa8«a  common  rumor  current  in  Frankfort  at  that  time  that  a 
large  body  of  armed  men  frequently  assembled  in  the  buildings  near  the 
Statehonse  for  the  purpose  of,  and  intending  forcibly  to  eject  the  Repub- 
lican olBoers  from  their  ofDces.  It  was  the  purpose  evidently  of  the  defense 
to  show  the  existence  of  these  general  rumors  as  a  justification  for  their 
being  in  readiness  with  the  militia  to  protect  themselves  in  their  offices. 
We  are  of  the  opinion  that  whatever  knowledge  or  direct  information  was 
possessed  by  the  executive  authorities  concerning  these  matters  was  compe- 
tent ;  the  trial  court  seems  to  have  so  ruled ;  but  mere  rumors  should  not  be 
admitted. 

A  witness  for  the  prosecution,  Wharton  Golden,  is  alleged  to  have  made  a 
statement  to  B.  L.  McClure,  affecting  the  credibility  of  the  said  Golden  as 
a  witness.  This  is  the  conversation  that  is  alleged  to  have  occurred  near 
the  Phoenix  Hotel,  in  Lexington.  The  defense  offered  to  prove  this  state- 
ment of  Golden 's  by  witness  McGlure,  and  was  refused.  We  are  of  opinion 
that  this  evidence  should  have  been  admitted.  We  think  the  admissibility 
of  other  evidence  objected  to  may  be  tested  and  regulated  by  the  foregoing. 
The  testimony  offered  by  8.  H.  Stone,  to  prove  that  a  witness  for  the  Com- 
monwealth, Gulton,  had  defaulted,  or  been  guilty  of  embezslement,  was 
properly  rejected.  The  method  of  thus  impeaching  a  witness  is  to  prove  his 
conviction  under  such  charge.  (Howard  v.  Commonwealth,  2d  Ky.  Law 
Bep.,  1485,  and  cases  there  eited.) 

Objection  was  made  to  the  competency  of  the  witnesses.  Golden  and  Cul- 
ton,  indicted  as  accomplices  in  the  crime  for  which  appellant  was  being 
tried,  because  the  charge  against  the  said  witnesses  was  not  first  dismissed, 
find  because  to  permit  them  to  testify  for  the  Commonwealth  under  the  cir- 
cumstances was  in  effect  to  make  their  own  immunity  dependent  upon  the 
effectiveness  of  their  service  to  the  prosecution.  The  majority  of  the  eourt 
Is  of  opinion  that  these  witnesses  were  competent.    The  question  of  their 
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tsredlbillty,  and  the  weight  to  be  acoqrded  to  their  evldeDoe,  is  to  be  detevr 
mined  by  the  Jury  in  the  light  of  all  the  faots  and  ciroum stances. 

BeT.  Cody  testified  as  a  witness  for  the  defense,  oonoerning  certain  alleged 
«t«^tementB  of  the  Commonwealth's  witness,  Golden,  which  affected  the  cred- 
ibility of  the  latter.  On  cross-examination  Bev.  Cody  was  asked  if  he  had 
not,  on  the  occasion  in  question,  loaned  some  money  to  Mr.  Stamper,  to 
whom  he  says  he  was  then  making  a  pastoral  call.  Stamper  was  a  brother- 
in-law  of  Qolden.  The  witness  was  required  to  answer,  and  said  that  he 
had.  We  are  of  opinion  that  this  evidence  was  immaterial,  and  improperly 
•admitted.  Upon  precisely  the  same  grounds  the  evidence  offered  that  Ed. 
Steffy  had  tried  to  borrow  money  from  supposed  friends  of  appellant  was 
irrelevant,  and  was  properly  rejected. 

Walter  Day  wrote  to  C.  B.  Hill  that  he  possessed  certain  information  of 
value  to  the  prosecution,  as  against  Youtsey,  and  suggested  that  the  Com-: 
mon wealth's  attorney  be  apprised  of  the  fact,  so  that  he  would  be  sum- 
moned. He  later  wrote,  asking  Hill  to  destroy  the  first  letter.  Day's 
testimony  was  prejudicial  to  Toutsey,  and  was  used  on  this  trial,  Youtsey 
being  jointly  indicted.  The  letters,  however,  appear  to  be  wholly  imma- 
terial, and,  therefore,  irrelevant  as  evidence  against  the  accused. 

DID  THE  ACTION   STAND  FOB  TBIAL  AT   THE   FIBST  TRBM  AT 

WHICH  THE  MANDATE  OF  BEVEBSAL  WAS 

NOTED  OF  BECOBD? 

After  the  reversal  ot  the  former  judgment  in  this  case,  and  more  than  ten 
^ays  before  the  next  succeeding  term  of  the  Soott  Circuit  Court,  the  attorney 
for  the  Commonwealth  filed  in  the  office  of  the  clerk  of  the  Soott  Circuit 
Court  the  mandate  of  this  court  reversing  the  former  judgment,  and  also 
oaused  to  be  served  upon  appellant  and  upon  his  counsel  notice  to  the  effeot 
that  such  mandate  had  been  filed,  and.  that  the  Commonwealth  would  urge 
«  trial  of  the  case  at  the  suooeeding  term. 

When  the  court  convened  the  filing  of  the  mandate  was  noted  of  record. 
Appellant  objected  to  the  trial  at  that  term,  because  it  is  insisted  for  him 
that  the  case  did  not  then  stand  for  trial,  but  that  it  would  be  for  trial  at 
the  suooeeding  term ;  that  the  Soott  Citonit  Court  did  not  regain  jorlsdio- 
tiOD  over  the  case  until  after  the  filing  of  the  mandate  bad  been  noted  of 
f  eoord  in  open  court,  There  is  no  provision  in  «he  Criminal  Code  of  Pran- 
tice  for  filing  a  mandate  of  the  reversal  in  the  clerk's  ofiSce  before  the  oonrt 
^Qvenes*  except  in  the  case  where  the  aceused  who  bad  been  sentenced  to  a 
tarin  in  the  penitentiary,  had  not  caused  the  judgment  to  be  suspended,  but 
lljld  been  carried  to  the  penitentiary  in  the  execution  of  the  judgment. 

Id  that  state  of  case  is  provision)  made  for  filing  of  the  mandate  out  of 
term  time  and  for  proceedings  .thereon,  nojr  is  there  anything  in  the  Crim- 
inal Code  of  Practice  which  would  prevent  the  circuit  court  from  proceeding 
with  the  trial  of  the  accused  at  the  same  term  at  which  the  mandate  of  the 
Court  of  Appeals  reversing  the  former  judgment  had  been  filed.  The 
question,  of  ogurse,  would  be  presented,  whether  the  accused  had  bad  rea- 
sonable opportunity  since  the  reversal  to  prepare  his  case  and  procure  the 
attendance  of  his  witnesses. 

The  Commonwealth's  attorney  In  this  case  followed  the  provisions  of  the 
Civil  Code  of  Practice  on  this  subject,  wherein  a  provision  is  made  for  the 
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flllDff  of  the  mandate  In  the  clerk's  oflSoe  and  giving  notfoe  to  the  adTera» 
party  more  than  ten  days  before  the  befcinning  of  the  term,  In  which  event 
the  case  would  stand  for  trial  at  that  sucoeeding  term.  The  court  is  of  the- 
opinion  that  the  case  stood  for  trial  at  the  term  of  the  court  during  whlob 
the  filing  of  the  mandate  was  noted  of  record,  subject  to  whether  the  parties 
had  been  afforded  reasonable  time  and  opportunity  to  prepare  for  trial.  The 
serrioe  of  the  notice  in  this  case  was  acted  upon  by  appellant  and  his  coun- 
sel  with  expedition,  and  they  had  furnished  to  them  all  the  process  that  the 
court  could  have  awarded  them,  and,  in  our  opinion,  had  reasonable  oppor- 
tunity and  time  to  have  prepared  for  trial,  at  least  the  contrary  is  not  shown. 

An  afSdavit  for  a  continuance  was  filed  by  appellant,  because  of  the  ab- 
sence of  numerous  important  witnesses.  Many  of  these  witnesses  actually 
appeared  at  the  trial,  and  the  affidavit  was  allowed  to  be  read  as  the  deposi- 
tions of  those  absent.  After  the  accused  had  been  afforded  the  process  of  the 
court,  has  employed  It  without  avail,  his  witnesses  being  absent  at  the  trials 
the  court  could  only  reasonably  do  two  things:  One  was  to  allow  the  affi- 
davit to  be  read  as  the  depositions  qt  the  absent  witnesses,  and  the  other 
was  to  award  an  attachment  for  those  who  had  disobeyed  the  subpoena. 
Both  of  these  the  court  did  in  this  case.  We  are  unable  to  see  that  appel- 
lant was  Bot  affonM  a  reasonable  and  fair  opportunity  to  present  bis  caa» 
in  this  respect. 

It  Is  then  contended  for  appellant  that  the  affidavit  should  have  been  read 
as  true.  The  Criminal  Code  provides  that  this  shall  be  done  only  when  the 
trial  occurs  and  is  fofoied  at  the  indictment  term,  that  is,  the  term  of  the 
court'  at  which  the  indictment  is  returned.  There  is  no  provision  for  It 
being  done  otherwise,  except  that  the  trial  court  may,  when  from  the  na- 
ture of  the  case  the  ends  of  justice  require  it,  grant  a  continuance  unless 
the  attorney  for  the  Commonwealth  will  admit  the  truth  of  the  facts,  which 
it  Is  alleged  in  the  affidavit  such  absent  witnesses  would  testify  to.  (Aot 
1886,  amending  189,  Criminal  Code. ) 

In  construing  this  act  this  court,  In  Adkins  v.  Commonwealth,  06  Ey.^ 
689,  held  It  to  be  not  violative  of  that  section  of  the  Constitution  found  Id 
the  Bin  of  Bights,  paragraph  11,  to  wit:  "In  all  criminal  prosecution  the 
accused  has  the  right  to  be  heard  by  himself  and  counsel ;  to  demand  the 
nature  and  cause  of  the  accusation  against  him ;  to  meet  the  witnesses  face 
to  face,  and  to  have  compulsory  process  for  obtaining  witnesses  In  his  favor. '^ 

To  force  a  trial  of  one  accused  of  crime,  although  some  of  bis  witnesses 
were  Absent,  if  the  affidavit  for  continuance  was  permitted  to  be  read  as  the 
evidence  of  the  absent  witnesses,  subjeot  to  competency,  relevancy,  etc. ,  pro- 
vided the  acctised  bad  previously  been  furnished  the  "compulsory  prooesa"^ 
of  the  court  and  allowed  a  reasonable  6pportunity  to  procure  the  attendance 
of  his  witnesses.  The  compulsoi7  process  means  not  only  the  ordinary  sub- 
poena, but  a  i^arrant  of  arrest  or  attachment  for  such  witnesses  as  failed  io 
obey  or  avoided  service  of  the  first  subpoena  or  recognisance. 

NIGHT  SESSIONS.  *t' 

A  motion   was  entered   by  npp»*llant  to  discontinue  the  night  sessions^ 

which  waR  overruled.    The  regnlatiop  of  its  hours  of  session  must,  from  the 

nature  of  the  case,  be  l>-fc  largely:  within,  the  discretion  of  the  trial  court. 

It  alone  knows  the  condition  of  its  docket,  and  the  demands  made  by  the 
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matters  before  the  oonrt  upoo  the  time  alloted  by  statutes  to  the  term. 
XTnless  snob  dlsoretlon  has  been  manifestly  abused  to  tbe  prejndloe  of  appeU 
last,  this  oonrt  will  not  interfere.  We  oan  not  say  in  this  oase  that  ther& 
has  been  snoh  abnse.  We  are  not  advised  as  to  the  condition  of  the  docket 
of  the  Scott  Cironit  Conrt  at  that  time.  The  oonrt  subjected  both  sides,  and 
its  jndf^e,  to  the  same  treatment,  apparently,  as  to  working  hours. 

THE  PARDON  ISSUED  BY  W.  S.  TAYLOR. 
It  Is  again  argued  that  the  pardon  issued  by  Wm.  S.  Taylor,  professing  ta 
be  acting  as  governor  of  the  Commonwealth  on  the  10th  day  of  March,  1900^ 
remitting  the  penalty  and  pardoning  appellant  of  this  crime,  is  good  at  least 
as  the  act  of  a  de  facto  ofSoer ;  that  Taylor  was  then  actually  in  possession 
of  tbe  oiBce  and  archives,  and  was  exercising  the  prerogatives  of  the  office  of 
governor,  and  as  such  de  facto,  officer  his  acts,  as  between  all  others,  ara 
valid.  This  question  was  also  fully  and  carefully  considered  by  the  court 
on  the  former  appeal,  and  the  ruling  then  made  for  tbe  reasons  then  assigned 
Is  adhered  to. 

THE  MOTION  FOR  PEREMPTORY  INSTRUCTION. 

At  tbe  olose  of  the  evldenoe  for  tbe  Commonwealth,  and  again  at  the  con^ 
elusion  of  tbe  trial,  appellant  moved  for  a  peremptory  instruction  to  th» 
jury  to  find  him  not  guilty,  based  upon  the  idea  that  there  was  no  compe- 
ttmut  evidence-  (other  than  these  charged  as  oo  conspirators)  connecting^ 
him  with  the  commission  of  the  crime  for  which  he  was  being  tried.  The- 
rule  ei|rly  adopted  and  peraistently  adhered  to  by  this  oourt  in  criminal 
eases*  where  there  is  any  evldenoe  tending  to  establish  the. guilt  of  the  ao- 
oused,  the  question  Is  one  for  tbe  jury.  Of  course  it  follows  that  if  there 
is  no  evidence,  or  no  oompetent  evidence  (which  is  the  «ame  thing  in  law), 
against  the  accused,  he  would  be  entitled  to  i^  discharge.  And  under  the- 
Code,  if  the  evidence  of  those  charged  as  co-conspirators  was  not  corrob- 
orated, he  Would  likewise  be  entitled  to  a  discharge. 

In  the  argument  of  appellant's  counsel  Under  this  head  the  correctness  6t 
the  foregoing  Is  admitted.  To  show  that  there  is  n6  evidence  against  th& 
aocu^d  resort  must  be  had  to,  and  in  the  alile  and  earnest  argument  made 
in  behalf  of  appellant  thee&ort  is  made  to,  meet  this  rule  by  an  analysis  of 
the  evidence  for  the  Commonwealth,  in  w^ich  probability,  verity  and 
veracity  are  discussed.  This  very  argument  concedes  that  there  is  evidence^' 
if  credited,  that  would  operate  to  take  the  case  to  the  jury.  The  weight  to  b& 
given  to  evidence,  and  tbe  credibility  of  the  witnesses,  is  always  a  matter  for 
the  Jury.  If  full  credit  is  given  to  tbe  testimony  of  the  Commonwealth 's  wit- 
nesses, such  a  case  is  made  out  as,  under  tbe  rule  stated,  we  could  not  with-' 
out  an  fnvaflfbn  of  the  well- established  province  Of  the  jury,  order  the  case- 
taken  from  tbem.  Nor  should  this  court  be  tempted  to  do  so,  even  by  the^ 
argument  that  the'  violent  passion  of  the  jury  may Result,  in  a  particular  in-' 
stance,  in  the  miscarriage  of  justice.  However  in  times  of  high  excitement 
juries  may  err  upon  one  side  or  the  other,  it  is  believed  that  the  greatest 
safety  to  our  institutions,  the  best  guaranty  of  the  citizen's  libe^ity,  ifein  th&' 
careful  andfal'thful  preservation,  to  Its  fullest  extent,  of  this  ancient  right  of 
the  English  speaking  people.    The  motion  was  properly  overruled. 
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THE  JURY. 
ObjeotloDs  were  made  by  aflS  davit  and  motioo  to  the  masDer  of  leleGtiDg 
the  Jury  lo  this  case,  and  to  the  venire  because  of  its  bias.  The  charges  are 
made  of  a  most  serious  import,  if  true.  But  it  is  proper  to  state  that  they 
are  controverted,  except  as  to  the  fact  of  the  political  aflSliation  of  the  panel 
summoned  in  the  case.  It  should  not  be  said,  and  it  can  not  be  true,  that 
per  se  a  Democrat  is  disqualified  from  fairly  trying  a  Republican  charsed 
with  crime,  or  vice  versa.  If  men  should  be  selected  as  jurymen  wboee 
prejudices  would  be  relied  on  to  procure  a  conviction  or  acquittal  of  one 
whom  they  were  trying  charged  with  crime,  we  are  fully  persuaded  that  the 
fact  of  the  politics  of  such  Jurymen  would  not  be  the  cause  of  such  selection. 
It  would  be  the  character  of  those  so  selected.  But  it  has  been  held  (Terrell 
V.  Commonwealth,  18  Bush.  48:  Kennedy  v.  Commonwealth,  14  Bush,  849; 
Forman  v.  Commonwealth,  86  Ky.,  606)  that  objection  to  the  panel  of  the 
Jury  shall  not  be  subject  to  review  by  this  court.  It  is  the  opinion  of  the 
^ourt  (a  point  upon  which,  however,  we  have  not  been  in  entire  accord )  that 
under  paragraph  881,  Criminal  Code,  this  court  has  no  Jurisdiction  to  pass 
upon  these  questions.  In  the  opinion  of  some  of  the  members,  when  Joris- 
*dlction  is  conferred  upon  this  court  of  the  class  of  oases,  it  is  not  competent 
for  the  legislature  to  limit  the  court  as  to  what  errors  It  may  reverse  for, 
-or  as  to  what  shall  not  be  subject  of  reversal;  that  to  so  allow  is  to  leave  the 
propriety  and  legality  of  the  proceedings  in  the  court  to  legislative  and  not 
Judicial  control.  The  majority  of  the  court  adhere  to  the  former  rulings  on 
this  subject.  The  manner  of  selecting  the  Jury,  except  as  regulated  by 
statute,  is  witbin  the  control  of  the  trial  oourt.  To  its  sense  of  fteimefts  and 
desire  to  dispense  that  Justice  in  trials  whose  essence  is  Impartiality,  this 
•question  must  be  left. 

INSTRUCTIONS. 

The  oourt  can  but  reiterate  what  was  tvritten  in  the  former  opinion  in  tbli 
«ase  as  to  proper  instruction  to  have  been  given  to  the  Jury.  In  that  opinion 
eome  criticism  was  made  of  the  failure  of  the  oourt  to  clearly  define  the 
phrase  "for  the  purpose  of  doing  an  unlawful  or  oriminal  act.'*  In  the 
fourth  instruction  given  on  this  trial  the  oourt  fleexns  to  have  defined  snob 
purpose  to  have  been  that  of  killing  a  member  or  members  of  the  legislature, 
of  which  William  Qoebel  was  a  member,  but  in  the  seventh  instruotlon  given 
to  the  Jury  the  court  adds  no  such  qualification  orezplanation  to  the  phraee, 
the  Jury  being  told  that  if  appellant  and  those  Jointly  charged  with  bim,  or 
any  of  them,  "conspired  to  do  some  unlawful  act,  and  in  pursuanoe  thereof, 
«tc." 

Nowhere  in  this  instruction  is  it  stated  what  the  unlawful  aot  was,  but 
the  determination  of  that  matter|  both  as  to  the  fact  and  the  law  of  it,  seeme 
to  have  been  left  to  the  Jury.  The  court  is  of  the  opinion  that  the  trial  oourt 
should  have  instructed  the  Jury  in  this  instance,  as  in  the  foacth,  what 
would  have  been  such  an  unlawful  act  within  the  contemplation  of  law,  asd 
•as  was  embraced  by  the  evidence  allowed  to  go  the  Jury. 

For  the  reason  indicated  the  judgment  is  reverse  and  caused  remanded  for  a 
new  trial  under  proceedings  not  inconsistent  herewith. 

The  whole  court  sitting. 

Judges  Hobson,  White  and  Paynter  dissent. 
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PBDIGO  V.  COMMONWEALTH. 
(Filed  December  2,  1902— Not  to  be  reported.) 

1.  Evidenoe— Matters' of  oommon  know  led  ge~  It  is  uDDeoeasary  to  prove 
faots  of  oommon  knowledge  or  the  meaning  of  words  in  the  yernaonlar  lan- 
guage. It  is  judicially  known  that  whisky  or  brandy  is  a  spirituous  liquor; 
also  that  lager  beer  is  a  malt  liquor.  It  is  equally  well  judicially  known » 
as  a  matter  of  common  knowledge,  that  bock  beer  or  common  beer  is  a  malt 
liquor. 

2.  Pleading— Under  section  130,  Civil  Code  of  Practice,  facts  of  whicb^^ 
judicial  notice  is  taken  need  not  be  alleged. 

Herman  Morris  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing : 

It  is  earnestly  insisted  in  the  petition  for  rehearing  that  the  evidence  is 
insufficient  to  show  a  sale  of  malt  liquor,  and  we  are  referred  to  authorities 
holding  that  proof  that  the  liquor  sold  was  beer  is  not  sufficient  to  sustain 
a  conviction.  We  have  examined  the  authorities  referred  to,  but  we  do  not 
think  them  applicable  to  this  case.    The  proof  here  is  in  these  words: 

*'7.  Did  you  buy  any  malt  liquors  from  him  in  this  townf" 

•*A.  I  bought  some  beer.'* 

"8.  How  much  beer  did  you  get?" 

"A.  I  think  I  got  beer  twice  there." 

"9.  How  much  at  a  time?" 

**A.  The  first  time  I  got  two  bottles. " 

"10.  Where  did  you  drink  it?" 

"A.  Right  there  where  I  got  it;  in  the  back  room." 

"11.  In  the  back  room?" 

"A.  Yes,  sir." 

"12.  How  much  did  you  give  him  for  it?" 

"A.  Thirty  cents;  fifteen  cents  a  bottle." 

'*18.  Were  they  pint  or  quart  bottles?" 

"A.  I  don't  know;  pints,  I  think. 

"14.  What  sort  of  beer  was  It?"  ' 

"A.  Just  like  all  other  beer." 

"16.  What  kind  of' beer  was  it?" 

"A.I  couldn't  say  whether  it  was  lager  beer,  or  common  beer,  or  bock 
beer;  there  are  several  different  kinds  of  beer." 

"16.  Did  it  make  you  drunk?" 

"A.  No,  sir." 

"17.  Would  it  make  you  drunk?" 

"A.  Well,  I  have  drunk  it  and  it  made  me  drunk,  and  I  have  drunk  it 
again  and  It  didn't  make  me  drunk." 

"18.  What  did  you  drink  it  for?" 

"A.  Beoanse  I  wanted  It. " 

"19.  Did  you  drink  It  as  ft  beverage?" 

'*-A.  Yes,  sir;  I  drank  It  as  a  beverage." 

On  Hxrdiii-exafniziiittoi]  the  wftfiess  said  that  It  would'  make  a  man  ditink 
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tf  he  got>noDgh  of  it,  and  that  he  bought  it  as  heer  and  draok  it  as  beer. 

By  seotiOD  180  of  the  Code  facts  of  which  jndicial  notice  is  taken  need  not  be 
alleged.  It  is  nnnecessary  to  prove  facts  of  common  knowledge  or  the  mean- 
ing of  words  in  the  yernacular  language.  (1  Greenleaf  on  Evidence,  section 
6.)  It  is  judioally  known  that  whisky  or  brandy  is  a  spirituous  liqnor;  also  that 
lager  beer  is  a  malt  liquor.  (Bishop  on  Statutory  Grimes,  section  1006a.) 
It  is  equally  well  judicially  known,  as  a  matter  of  common  knowledge,  that 
book  beer  or  common  beer  is  a  malt  liquor.  The  proof  of  the  witness  cer- 
tainly warranted  the  jury  in  finding  that  the  beer  he  bought  was  either 
lager  beer  or  common  or  bock  beer. 

Petition  overruled. 


HENDEBSON  COTTON  MILLS  v.  WABBEN'S  ADM'B. 

(Filed  December  9,  1902— Not  to  be  reported.) 

Master  and  servant— Negligence— Damages— This  action  was  instituted  to 
recover  for  damages  from  negligence,  causing  death  of  a  boy  eleven  years  of 
age,  who  was  employed  by  appellant  as  a  picker  of  waste  in  the  lap  room, 
but  who.  for  several  days  before  the  accident,  would  go  and  assist  his 
"brother  in  the  carding  room,  and  while  in  the  carding  room,  engaged  In  the 
hazardous  work  of  throwing  a  heavy  belt  off  a  machine,  and  In  doing  so  wee 
isaught  in  the  belt  and  killed.  The  work  in  the  lap  room  was  safe,  bnt  the 
work  in  the  carding  room  was  dangerous.  A  verdict  for  12,940  was  renderdd 
in  favor  of  plaintiff.  On  appeal.  Held— That  from  the  proof  the  jury  were 
warranted  in  believing  that  the  boy,  of  young  and  tender  years,  engaged  in 
this  hazardous  work  with  the  knowledge  of  the  defendant's  servants  in 
charge.  The  work  at  which  the  little  boy  was  engaged  was  too  hazardous 
to  be  assigned  to  a  child  of  his  years,  especially  without  any  warning  of  the 
danger,  and  the  defendant  was  properly  held  liable.  The  verdict  is  not  ex- 
cessive, and  was  rendered  under  proper  instructions. 

Montgomery  Merritt  for  appellant. 

Dizon  8b  Lookett  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  action  waa  instltated  by  appellee  as  administrator  of  John  P.  War- 
ren, a  boy  eleven  years  old,  to  recover  for  his  death  by  reason  of  the  alleged 
negligence  of  appellant  while  in  its  service.  It  was  alleged  In  the  petition 
that  the  regular  work  assigned  the  intestate  was  as  a  picker  of  waste,  in  what 
Is  known  as  the  lap  room  of  the  mill,  but  that  by  the  negligence  of  its  ser- 
vants, and  in  disregard  of  his  safety,  he  was  allowed  by  it  to  engage  In  the 
hazardous  work  of  throwing  a  heavy  belt  off  a  machine  In  the  oarding  room, 
and  that  by  reason  of  his  tender  years,  and  apparent  laok  of  strength  and 
discretion,  as  was  known  to  the  defendant,  he  was  inoapable  of  performing 
this  dangerous  service,  and  while  engaged  in  the  work  waa  oangbt  In  the 
belt  and  killed.  The  proof  for  the  plaintiff  tended  to  sustain  the  allegations 
of  the  petition.  It  showed  that  the  work  in  the  lap  room  was  safe,  and  that 
the  little  boy  was  allowed  by  the  defendant  to  work  on  the  carding  machine 
at  whieh  an  elder  brother  of  his  worked.  .It  wpald  apiysar  from  the  proof 
thfkt  for  fiQjnfi  day«  befQr«t-  be  was  killed  he  would  go  and  awisti  bla  brother 
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'wheo  Dot  eiigi%ge6  in  the  lap  room,  and  the  jury  were  warranted  from  the 
proof  In  oonclnding  that  this  was  with  the  knowledge  of  the  defendant's 
servants  in  charge.  At  the  time  he  was  killed  he  went  in  with  bis  coat  on 
one  arm  and  his  dinner  bucket  in  the  other  hand;  he  undertook  to  throw  a 
belt  off  the  carding  maohine,  and  seems  to  have  struck  his  foot  against  one 
of  the  pulleys  near  the  floor:  his  coat  caught  on  an  upper  pulley  which  had 
linseed  oil  on  it,  making  it  sticky,  and  his  arm  was  drawn  Into  the  machine, 
which  threw  him  up  against  some  irons  and  killed  him. 

It  was  manifestly  work  too  dangerous  to  be  assigned  to  a  child  of  his 
years,  and  the  proof  is  clear  that  no  instruction  was  given  as  to  the  danger. 
In  20  Am.  &  Eng.  Ency.  of  Law,  9d  edition,  08-99,  the  rule  which  is  sus- 
tained by  the  general  current  of  authority  is  thus  stated  :  "Even  where  the 
danger  is  patent  or  open  to  observation,  it  is  the  duty  of  the  master  to  warn 
and  instruct  in  regard  to  it,  if  through  inexperience,  or  from  any  other 
oause,  the  servant  is  incompetent  to  understand  fully  and  appreciate  the 
nature  or  extent  of  the  danger. 

'*If  a  person  be  so  young  that  even  after  full  instruction  he  wholly  fails 
to  understand  them,  and  does  not  appreciate  the  dangers  arising  from  want 
of  care,  then  he  is  too  young  for  such  employment,  and  if  he  is  put  and  kept 
at. such  work  it  is  at  the  employer's  own  risk." 

In  1  Sherman  &  Redfleld  on  Negligence,  6tb  edition,  section  819,  the  same 
rule  is  laid  down,  and  then  It  Is  added  in  defining  the  duties  of  the  master: 
**For  it  is  not  enough  that  he  should  do  his  best  to  make  children  under- 
stand. They  must  not  be  exposed  to  dangers  which  they  do  not  fully  under- 
stand in  fact.  Bearing  in  mind  the  natural  forgetfulness  of  youth,  he  must 
renew  this  warning  from  time  to  time  as  may  be  reasonably  necessary. 
And  if  the  servant  has  not  capacity  enough  to  understand  the  warning  and 
appreciate  the  danger,  or  for  any  other  reason  does  not  in  fact  understand 
it,  the  master  will  be  liable  for  any  injury  which  such  servant  may  suffer 
in  consequenoe,  if  continued  at  such  work." 

In  an  exhaustive  note  to  Janes  v.  Rapides  Lumber  Co..  44 L.  B.  A.,  61-66, 
a  number  of  cases  are  oollpcted,  to  this  effect. 

The  work  at  which  the  little  boy  was  engaged  was  too  hazardous  to  be 
assigned  to  a  child  of  his  years,  espeolally  without  any  warning  of  the 
danger,  and  the  defendant  was  properly  held  liable.  The  verdict  for  18,940 
Is  not  excessive.  There  was  no  error  In  the  admission  of  evidence,  or  in  the 
Instrnotions  to  the  Jury. 

Judgment  afSrmed. 


LOCHEIM  &  CO.,  &c.  V.  EVERSOLE,  &c. 

(Filed  Decemli)er  2,  190S{— Not  to  be  reported.) 

Fraudulent  conveyances— Necessity  for  return  of  nulla  bona— Appellants, 
as  creditors  of  £. ,  instituted  this  action  to  set  aside  a  conveyance  made  by. 
her  to  her  children  which  was  alleged  to  have  been  made  without  a  valuable 
consideration  and  with  the  intent  to  defraud  her  creditors.  After  issues 
had  been  made^  but  before  trial,  the  legislature,  on  the  16th  day  of  June, 
1896,  passed  a^'act  expressly  repealing  so  much  of  section  489,  Civil  Code  of 
Practice,  as  requires  a  retnrn  6t  nxiUh  bona  upon'  an  execution  before  a  judg-' 
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ment  creditor  can  Institute  an  equitable  action  to  subject  the  property  of 
his  debtor  to  the  satisfaction  of  bis  judgment.  Said  repealing  statute  is 
now  section  1007a,  Kentucky  Statutes.  After  this  statute  was  passed  a 
special  demurrer  was  filed,  objecting  to  tbe  jurisdiction  of  tbe  court  until 
aft«r  a  return  of  "nulla  bona."  The  court  sustained  said  special  demurrer 
and  dismissed  the  petition.  On  appeal,  Held— That  the  court  erred  in  sus- 
taining the  demurrer  and  dismissing  the  petition,  although  the  court  had 
no  jurisdiction  of  the  action  at  the  time  the  suit  was  filed.  The  legislature- 
has  control  over  remedies  and  modes  of  procedure  and  had  jurisdiction  of 
the  action  when  the  demurrer  was  filed. 

J.  £.  Patrick  and  S.  B.  Dishman  for  appellants. 

W.  O.  Eversole  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnaro. 

The  appellants,  Locheim  &  Co.,  Bingold  &  Co.,  and  Bamberger,  Bloom 
&  Co.,  recovered  jadgments  in  the  Knox  Circuit  Court  against  the  appellee* 
Susan  Eversole,  on  accounts  aggregating  about  $15,000,  on  which  execution 
issued  directed  to  the  sheriff  of  Perry  county,  and  which  were  by  him  levied 
upon  three  tracts  of  land  lying  in  Perry  county  as  the  property  of  Susan 
Eversole,  and  also  upon  her  undivided  one-fifth  interest  as  heir  at  law,  in 
five  separate  tracts  of  land  owned  by  her  father,  J.  H.  Combs,  at  the  time- 
of  bis  death.  Appellants,  on  the  12th  day  of  March,  1896,  instituted  this  suit 
in  equity  in  the  Perry  Circuit  Court,  in  which  they  allege  that  appellee, 
Susan  Eversole,  after  the  creation  of  the  debt  sued  on,  conveyed  all  of  her 
interest  in  these  various  tracts  of  land  to  her  children  for  the  recited  con- 
sideration of  $5,000;  that  this  conveyance  was  without  a  valuable  oonsidera- 
tion  and  was  made  for  the  fraudulenii  purpose  of  cheating  and  delaying  tba 
collection  of  their  debts,  and  asked  that  the  deed  be  set  aside  and  the  inter- 
est of  Susan  Eversole  therein  be  subjected  to  the  payment  of  their  demands. 
A  general  demurrer  to  plaintiff's  petition  was  overruled,  and  appellees  an- 
swered, denying  the  aflUrmative  avermentoof  the  petition,  and  alleged  that 
the  first  three  tracts  of  land  described  in  plaintiff's  petition  belonged  to  the- 
estate  of  their  deceased  father.  Joseph  C.  Eversole,  and  that  their  mother, 
Susan  Eversole,  had  no  right  or  title  or  Interest  therein,  and  that  she  had 
conveyed,  long  prior  to  the  levy  of  the  ezeoutlon  of  appellant,  all  her  inter- 
est in  the  real  estate  levied  on  to  tbem  in  satisfaction  of  the  claim  due  by 
her  to  them  for  funds  which  came  into  her  hands  as  administratrix  of  their 
deceased  father,  and  which  she  had  failed  to  account  for.  Appellants,  in 
their  reply,  controvert  the  alBrmative  averments  of  tbe  answer;  and  to- 
facilitate  the  preparatiop  of  the  case  it  was  agreed  in  writing  that  Susan 
Eversole,  as  administratrix  of  her  deceased  husband.  J.  C.  Eversole,  re- 
ceived assets  of  greater  value  than  $5,000;  that  she  had  never  made  a  settlel 
ment  as  administratrix,  and  that  the  deed  conveying  her  interest  in  the  rea* 
estate  levied  on  was  intended  to  liquidate  $6,000  of  such  indebtedness;  that 
It  covered  all  her  property  and  left  l^er  insolvent;  that  the  deed  was  dated 
September  96,  1894,  but  was  not  lodged  for  record  until  the  10th  of  March. 
1898."  On  the  13th  of  March,  1900,  the  appellees  filed  a  special  demurrer  to 
appellants'  petition  and  amended  petition,  on  tbe  ground  that  the  Perry  Cir> 
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ouit  CoDrt  had  no  jurlsdiotloo  to  grant  the  relief  sought,  for  the  reason  that 
there  had  heen  no  return  of  '* nulla  bona''  upon  the  execution  of  appellants 
before  the  institution  of  this  suit,  as  required  by  section  489  of  the  Civil 
Code,  which  was  sustained  by  the  trial  judge  and  the  petition  disuaissed. 

Section  1907  of  the  Kentucky  Statutes,  which  became  operative  on  the  16tb 
day  of  June,  1896,  expressly  repealed  so  much  of  section  4S9  of  the  Civil 
Code  as  requires  a  return  of  ''nulla  bona'*  upon  the  execution  before  a  judg- 
ment creditor  could  institute  an  equitable  action  to  subject  the  property  of 
his  debtor  to  the  satisfaction  of  his  judgment.  It  provides:  "Hereafter  in 
this  Commonwealth  it  shall  be  lawful  for  any  party  who  may  be  aggrieved 
thereby,  when  any  real  property  has  been  fraudulently  conveyed,  transferred 
or  mortgaged,  to  file  in  a  court  having  jurisdiction  of  the  subject-matter  a 
petition  in  equity  asainst  the  parties  to  such  fraudulent  transfer  or  convey- 
ance or  mortgage  or  their  representatives  or  heirs,  alleging  therein  the  facts 
showing  their  right  of  action,  and  alleging  such  fraud,  or  the  facts  consti- 
tuting it,  and  describing  such  property,  and  when  done  a  lis  pendens  shall 
be  created  upon  this  property  so  described,  and  said  suit  shall  and  be  deter- 
mined as  other  suits  in  equity  as  though  It  had  been  brought  upon  a  return 
of  nulla  bona  as  has  heretofore  been  required.  All  laws  or  parts  of  laws  Id 
conflict  herewith  are  hereby  repealed." 

Whilst  appellants  instituted  their  suit  before  this  section  of  the  statute 
became  operative,  it  was  in  full  force  and  effect  when  appellees  filed  their 
special  demurrer,  questioning  the  jurisdiction  of  the  court,  on  the  12th  day  of 
March,  1900.  The  law  is  well  settled  that  the  legislature  has  complete  con- 
trol over  remedies  and  modes  of  procedure  unless  the  remedy  is  a  part  of  the 
right  itself,  and  as  the  court  had  jurisdiction  to  grant  the  relief  sought 
without  a  return  of  nulla  bona  at  the  time  the  special  demurrer  was  flled» 
it  should  have  been  overruled  and  the  case  determined  upon  its  merits. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


WINCHESTER  v.  KEITH. 

(Filed  December  3,  1902— Not  to  be  reported.) 

Dower—Statute  of  limitation— A,  during  his  lifetime,  sold  a  tract  of  land 
to  B,  who  took  possession  of  same  and  held  it  fur  more  than  fifteen  yeara 
after  the  death  of  A,  when  the  widow  of  A  instituted  this  action  to  recover 
her  dower  interest  in  same.  B  interposed  the  statute  of  limitation  as  a  de- 
fense. Held— That  the  right  of  the  widow  to  dower  accrued  at  the  death  of 
her  husband,  and  the  statute  made  a  bar  to  her  recovery. 

O.  H.  Waddle  and  T.  J.  May  for  appellant. 

W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant,  Susan  J.  Winchester,  instituted  this  action  against  the  ap* 
pellee,  C.  W.  Keith,  to  have  allotted  to  her  dower  out  of  a  certain  tract  of 
land  in  Pulaski  county.    She  avers  that  she  is  the  widow  of  Franklin  Mus- 
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grove,  who  was  seized  and  possessed  of  the  land  from  which  she  desires 
dower  to  be  assigned ;  and  that  she  never  had  conveyed  her  dower  right  in 
the  land.  The  answer  puts  in  issue  the  question  as  to  whether  she  had  been 
married  to  Musgrove,  and  was  his  widow.  Two  other  defenses  were  inter- 
posed, one  being  that  more  than  fifteen  years  had  elapsed  between  the  death 
of  her  husband  and  the  institution  of  the  action ;  the  other  was  that  the  ap- 
pellee had  been  in  the  actual,  adverse  possession  of  the  land,  claiming  It  as 
his  owi)  for  more  than  fifteen  years  next  before  the  institution  of  the  action. 

The  rejjily  admitted  that  the  appellant's  husband  died  more  than  fifteen 
years  before  the  institution  of  the  action.  After  the  plaintiff  offered  her 
testimony  conducing  to  prove  that  she  was  the  widow  of  Franklin  Musgrove, 
and  that  he  died  more  than  fifteen  years  before  the  Institution  of  the  action, 
she  tendered  and  filed,  over  the  objeollon  of  the  appellee,  an  amended  I'eply, 
by  which  she  fought  to  put  in  issue  the  question  of  adverse  possession  by 
the  appellee. 

From  our  view  of  the  case  it  is  not  necessary  to  consider  the  question  as 
to  whether  the  court  erred  in  permitting  the  reply  to  be  filed.  By  both  plea 
and  evidence  it  is  shown  that  more  than  fifteen  years  had  elapsed  since  her 
cause  of  action  acorued.  Her  cause  of  action  accrued  upon  the  death  of  her 
husband.  (Kinsolving  v.  Pierce,  18  B.  M.,  a?3.>  The  appellee  held  the  land 
as  vendee  of  the  appellant's  husband  and  his  possession  was  adverse  to  her 
as  the  widow  of  the  vendor,  and  as  the  action  was  not  instituted  within 
fifteen  years  after  the  cause  of  action  accrued,  it  is  barred  by  the  st<atute  of 
limitation.     (AnJerson's  Trustee,  &c.  v.  Sterritt,  &c.,  70  Ky.,  499.) 

The  judgmeut  is  affirmed. 


HAWKINS  V.  COMMONWEALTH. 
(Filed  December  3,  1«02— Not  to  be  reported.) 

1.  Criminal  law— Indictment  for  previous  convictions— Third  conviction- 
Appellant  was  convicted  in  1902,  under  an  indictment  for  felony,  charging 
two  former  convictions,  and  sentenced  to  life  imprisonment.  Appellant,  on 
this  appeal,  insists  that  the  indictment  charges  two  distinct  offenses,  as  It 
alleges  a  felonious  breaking  into  an  outhouse  used  in  connection  with  the 
dwelling  house  of  another  in  violation  of  section  1162,  Kentucky  Statutes; 
also  a  felonious  breaking  Into  a  warehouse  In  violation  of  seotloD  1164,  Ken- 
tucky Statutes.  Held— That  olthough  the  court  improperly  overruled  a 
demurrer  to  the  Indictment,  the  effect  of  the  demurrer  might  have  been 
avoided  by  an  election  on  the  part  of  the  Commonwealth  to  prosecute  either 
of  the  offenses  charged.  The  Commonwealth  did  elect  by  the  line  of  proof 
Introduced  to  stand  upon  the  first  charge.  The  instructions  to  the  jury  em- 
braced but  the  one  charge.  The  error  was  harmless.  The  court  and  the 
prosecution  seem  to  have  treated  the  reference  to  the  warehouse  as  sur- 
plusage. 

2.  Evidence— Construction  of  statutes-On  the  trial  the  records  of  the  for- 
mer convictions  were  properly  introduced  and  read  to  the  jury.  Appellant 
insists  that  although  he  confessed  to  a  felony  under  indictment  for  stealing 
chickens  of  greater  value  than  $10,  that  under  the  law  then  in  foioe  be  was 
guilty  of  only  a  misdemeanor.  The  Indictment  charges  that  he  committed 
the  offense  on  the  Sijlst  day  of  September,  1893.  Held— That  although  the  act 
increasing  the  value  of  goods  stolen  from  $10  to  |20,  in  order  to  constitute  a 
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felosy,  was  approved  on  the  10th  day  of  April,  1893,  it  did  not  oontain  an 
emergency  clause,  and  did  not,  therefore,  beuome  a  law  nntil  Dinety  days 
after  the  adjoDrnmest  of  the  legislature,  wbioh  took  place  July  3.  1898.  The 
old  law  was  in  force  when  the  larceuy  was  charged  to  have  been  committed 
OD  September  21,  1893.  and  appellant  was  properly  convicted  and  sentenced 
to  imprisonment  for  life  under  section  1130,  Kentucky  Statutes. 

C.  C.  Bagby  and  Bawllns  &  Voris  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  convicted  in  190*3  under  an  indictment  for  felony,  charging 
two  former  convictions  and  judgments  against  him  for  felonies  Tone  in  1898, 
the  other  in  1899).  and  sentenced  by  the  verdict  of  the  jury  to  life  imprison- 
nient. 

The  first  question  presented  on  this  appeal  is  the  sufficiency  of  the  indict- 
ment (to  which  a  demurrer  was  interposed  and  overruled),  and  which  is  aa 
follows:  *'The  grand  jury  of  the  county  of  Boylo,  In  the  name  and  by  the 
authority  of  the  Commonwealth  aforesaid,  accused  Sam  Hawkins  of  the  crime 
of  feloniously  breaking  into  and  entering  nn  outhouse  and  warehouse  used  in 
connection  with  the  dwelling  house  of  another,  with  the  felonious  intent  to 
steal  therefrom,  and  feloniously  stealing  therefrom,  committed  in  manner 
and  form  as  follows:  The  said  Sam  Hawkins,  in  the  county  and  State  afore- 
said, on  the  —  day  of  August,  1901,  and  before  the  finding  of  this  indict- 
ment, did  unlawfully  and  feloniously  break  into  and  enter  an  outhouse  and 
warehouse  used  in  connection  with  the  dwelling  house  of  Clarence  McAfee, 
with  the  felonious  intent  to  steal  therefrom,  and  did  then  and  there  feloni- 
ously steal,  take  and  carry  away  a  lot  of  butter  and  milk  of  value,  the  per- 
sonal property  of  said  McAfee,  being  there  and  then  in  said  outhouse  and 
warehouse,  with  the  intent  to  convert  same  permanently  to  his  own  use,  and 
to  permanently  deprive  said  McAfee  of  same,  against  his  ^onsent,  and  at 
the  September  term,  1893.  of  the  Boyle  Circuit  Court  the  saia  Sam  Hawkins 
was  indicted  by  the  giand  jury  of  Boyle  county  and  was  tried  at  the  same 
term  on  the  indictment  charging  him  with  grand  larceny,  to  wit:  Feloni- 
ously stealing  and  carrying  away  a  lot  of  chickens  of  greater  value  than  $10, 
the  personal  property  of  W.  D.  Finch,  with  the  intention  to  convert  same 
permanently  to  his  own  use,  and  to  permanently  deprive  said  Finch  of  same, 
against  his  consent,  and  was  then  and  there  convicted  on  said  charge  by  a 
verdict  of  a  jury  fixing  his  punishment  at  confinement  in  the  penitentiary 
for  the  period  of  three  years,  and  at  the  April  term,  1S99,  of  the  Boyle  Cir- 
cuit Court  the  said  Sam  Hawkins  was  indicted  by  the  grand  jury  of  Boyle 
county,  and  was  tried  at  the  same  term  on  said  indictment  charging  him 
with  feloniously  breaking  and  entering  an  outhouse  used  in  connection  with 
the  dwelling  house  of  W.  C.  Roberts,  with  the  felonious  intent  to  steal  there- 
from, and  feloniously  stealing  and  taking  and  carrying  away  a  lot  of  chickens 
of  value,  the  personal  property  of  said  Roberts,  being  then  and  there  in  said 
outhouse,  with  the  intent  to  convert  same  permanently  to  his  own  use  and 
to  permanently  deprive  said  Roberts  of  same  against  his  consent,  and  was 
then  and  there  convicted  on  said  charge  by  a  verdict  of  the  jury,  fixing  his 
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pnnishmeDt  at  ooDflDement  in  the  pealtoDtiary  for  the  period  of  two  years,, 
and  Sam  HawkiDS  was  by  the  court,  by  judgmeDts  duly  rendered  in  acoord- 
ance  with  the  verdicts  in  each  case,  dnly  sentenced  to  the  penitentiary  for 
said  terms  respectively,  which  judgments  were  never  vacated,  set  aside  nor 
reversed,  against  the  peace  and  dignity,  etc." 

It  is  claimed  for  appellant  that  the  indictment  charges  two  offenBes^ 
felonies:  One  th^t  of  feloniously  "breaking  into  an  outhouse  used  in  oon- 
neotion  with  the  dwelling  house  of  another,  and  feloniously  taking  away 
things  of  value*'  (section  1162,  Kentucky  Statutes);  the  other  being  the 
offense,  it  is  alleged,  denounced  by  section  1164,  Kentucky  Statutes,  as  foK 
lows:  "If  any  person  shall  feloniously,  in  the  night  or  day,  break  any  ware- 
house *  *  *  with  intent  to  steal,  or  shall  feloniously  take  therefrom  or 
destroy  any  goods,  wares  or  merchandise,  or  thing  of  value,"  eto.  The 
penalty  for  the  first- named  offense  is  confinement  in  the  penitentiary  not 
less  than  two  nor  more  than  ten  years ;  for  the  latter  offense  by  confinement 
In  the  penitentiary  not  less  than  one  nor  more  than  five  years. 

By  section  166,  Criminal  Code  of  Practice,  a  demurrer  to  an  indictment  ia. 
proper  if  more  than  one  offense  is  charged  in  the  indictment,  except  as  pro- 
vided in  section  127,  which  does  not  include  the  two  offenses  alleged  to  be 
Bet  out  in  the  indictment  in  this  case. 

For  the  Commonwealth  it  is  said  that  the  word  "warehouse"  may  be 
treated  as  surplusage,  inasmuch  as  the  remaining  language  aptly  and  cona- 
pletely  describes  the  first-named  offense.  Appellant  insists  that  the  words, 
used  in  connection  with  the  "dwelling  house"  could  as  well  be  Ignored,  but 
that  in  fact,  using  all  the  words  employed  in  the  indictment,  ignoring  none* 
both  the  offenses  are  completely  set  out. 

While  It  appears  that  the  language  employed  by  the  draftsman  of  the  In- 
dictment is  comprehensive  enough  to  include  the  two  offenses,  yet  the  effect 
of  the  demurrer  might  have  been  avoided  by  an  election  on  the  part  of  the 
Commonwealth  to  prosecute  either  of  the  offenses  charged.  Although  the 
demurrer  was  improperly  overruled,  yet  the  Commonwealth  did  elect,  by  the 
line  of  proof  introduced,  to  stand  upon  the  first-named  charge.  The  In- 
structions to  the  Jury  embraced  but  the  one  charge.  The  error  was  harm- 
less. The  court  and  the  prosecution  seem  to  have  treated  the  reference  to^ 
the  warehouse  as  surplusage. 

On  the  trial  the  records  of  the  two  former  convictions  were  Introduced  aa 
evidence  and  read  to  the  jury.  Appellant  admits  that  he  is  the  same  person 
who  was  defendant  in  the  prosecution  of  1893,  as  well  as  in  the  prosecution 
of  1899,  when  he  was  convicted  and  sentenced  for  the  offense  of  breaklnir 
into  an  outhouse,  etc.  The  introduction  of  the  record  of  the  trial  in  1801^ 
was  objected  to  on  the  alleged  ground  that  it  did  not  charge  a  felony,  and 
although  defendant  had  plead  guilty  to  it  (as  the  record  shows  be  did),  it 
was  but  an  admission  of  the  facts,  and  not  of  the  grade  of  offense,  named  In 
the  indictment;  that  defendant  could  not  by  a  plea  change  facts  consti- 
tuting a  misdemeanor  only  into  a  felony.  The  indictment  of  1893  ohargea 
that  the  act  for  which  he  was  indicted  was  committed  "on  the  21st  day  of 
September,  1893,  and  before  the  finding  of  this  indictment,  did  unlawfully 
and  feloniously  steal,  take  and  carry  away  a  lot  of  chickens  of  more  valu^ 
than  110,"  etc.  , ,  ^ 
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Prior  to  the  enactment  of  Kentnoky  Statntes,  section  1194,  approved  April 
10, 1893,  the  law  of  this  State  fixed  $10  as  the  minlmnm  Talae  of  goods  stolen 
before  the  offense  was  a  grand  larceny ;  all  thefts  of  property  of  less  than  |10 
fn  valiie  (except  hogs)  being  petit  larcencies.  Since  the  adoption  of  section 
1168,  supra,  the  minimum  value  to  constitute  grand  larceny  had  been,  and 
now  is,  ISO.  It  is,  therefore,  argued  by  appellant  that  the  taking  in  the  first 
-ease  might  have  occurred  between  April  10  and  Septenrirar  21,  1898,  in  whloh 
^vent,  it  is  asserted,  the  crime  would  have  been  petit  larceny  only.  The 
^rror  into  which  counsel  has  fallen  in  this  argument  grows  out  of  a  miscbn- 
-onptlon  as  to  the  date  when  section  1194,  Kentucky  Statutes,  became  effec- 
tive. It  was  adopted  by  the  "long  session"  of  the  legislature  held  first  after 
•the  adoption  of  the  present  Constitution.  Although  that  act  was  approved 
April  10,  1898,  there  does  not  appear  to  be  an  emergency  clause  attached  to 
•the  bill.  Oonsequently,  by  section  66  of  the  Constitution,  this  act  did  not 
-become  a  law  until  ninety  days  after  the  adjournment  of  the  session  at 
which  it  was  adopted.  This  adjournment  occurred  July  8,  1808.  It  followa 
4hat  the  old  law  was  in  force  September  91,  1898,  when  the  indictment  in 
"question  was  returned,  and  on  September  90  and  88,  1898,  when  the  verdict 
'Was  returned  and  judgment  entered. 

Appellant  having  been  for  the  third  time  convicted  of  a  felony,  having 
served  the  two  previous  sentences,  was  liable  to  the  penalty  imposed  by  the 
verdict  of  the  jury  in  this  case.    (Section  1180,  Kentucky  Statutes. ) 

Judgment  afQrmed. 
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\  (Filed  December  8,  1902.) 

Dower^Construction  of  statutes— Appellant  and  her  late  husband  were 
inarried  in  1848,  and  in  October,  1860,  he  was  seised  in  fee  simple  of  a  large 
•traot  of  land,  and  died  intestate  in  1897.  The  husband,  during  his  lifetime, 
bad  made  sales  of  certain  portions  of  same  in  which  appellant  united,  and  he 
snade  sevei^l  mortgages  on  the  remainder  in  which  she  did  not  unite.  During 
bis  lifetime  suits  were  brought  to  enforce  these  p<l]^cha6e- money  liens  and 
mortgage  liens  and  the  entire  tract  of  land  sold,  realizing  more  than  enough 
to  satisfy  said  liens.  After  her  husband's  death  appellant  brought  this  action, 
-claiming  dower  in  all  lands  in  which  she  had  not  joined  in  the  conveyanoea 
-of.  The  sales  of  the  land  to  satisfy  the  liens  for  purchase  money  were 
pleaded  in  bar  of  her  recovery.  Appellant,  in  avoidance  of  this  defense, 
HKin tends  that  her  right  to  dower  in  the  land  became  fixed  or  vested  as  of  Oc- 
tober, 1860;  that  then  it  was  the  law  that  the  wife  should  be  endowed  of  her 
husband's  lands  without  regard  to  liens  or  obligations  for  purchase  money 
•or  other  cause,  except  that  she  voluntarily  relinquished  such  right;  that  the 
Bevised  Statutes  changed  the  rights  of  wives  in  this  respect,  and  which 
ttatute  has  been  continued  in  force  since,  but  as  to  her  rights  that  statute 
never  was  intended  to  apply  as  it  would  be  violative'  of  her  vested  right  and 
would,  therefore,  be  unconstitutional.  Held—That  appellant's  contention 
Is  erroneous.  The  wife's  inchoate  right  of  dower  is  not  a  vested  right,  in 
the  sense  that  it  is  not  subject  to  change  or  even  abolishment  by  the  legis- 
•lature  as  long  as  It  merely  remains  an  expectancy,  that  is,  during  the  life  of 
the  husband,  and  that  under  section  9186,  Kentucky  Statutes,  which  was  in 
toroe  at  the  death  of  appellant's  husband,  and  which  was  identical  with  the 
section  of  the  Bevised  Statutes,  her  right  to  dower  was  subject  to  the  lien  for 
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pnrohase  money,  aod  she  was  only  entitled  to  compeDsatiOD  for  her  dcwer 
in  the  surplus  realized  from  the  sale  for  which  the  land  is  not  liable,  nor  are 
its  present  owners. 

JoDSon  &  Wiokll£fe,  W.  E.  Garth  and  Sims  &  Covington  for  appellant, 

W.  B.  Noe,  W.  A.  Taylor  nnd  Little  &  Little  for  appellees. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  and  her  late  husband,  Geo.  L.  Helm,  were  married  in  1948.  The 
husband  died  intestate  in  1897.  In  October,  1850,  he  was  seized  In  fee  simple  of 
a  tract  of  land  then  in  Muhlenberg,  now  McLean,  county,  containing  about 
767  acres.  A  portion  of  this  land,  nine  lots,  her  husband  sold  and  convfyed, 
she  joining  in  the  conveyances,  between  1850  and  1854.  The  remainder  of 
the  original  tract  her  husband  mortgaged  to  various  persons  and  firms  in 
1854  and  1865.  Appellant  did  not  join  in  the  execution  of  any  of  the  mort- 
gages. She  has  brought  this  suit  in  1808  to  have  dower  allotted  to  her  In 
the  lands  above  mentioned,  in  the  conveyances  of  which  she  did  not  joSn. 

The  principal  defense  is  that  the  land  had  been  sold  under  a  decree  of  the 
McLean  Circuit  Court  in  1856  in  consolidated  actions  brought  against  said 
Geo.  L.  Helm  to  enforce  the  liens  on  this  land,  evidenced  by  the  mortgages 
above  named,  as  well  as  to  foreclose  purchase-money  liens  recited  and  re- 
tained in  the  deed,  by  which  Helm  obtained  the  title.  The  balance  of  the 
purchase  money  then  owing  was  $3,714.10.  The  land  and  lots  brought  at 
the  sale  |6,S68,  the  excess  above  the  balance  owing  on  purchase  mont-y  hav- 
Ing  been  applied  to  the  payment  of  costs  in  the  actions,  and  then  to  certain 
mortgage  debts  therein  sued  on. 

The  vendor  having  died,  the  actions  in  his  name  were  revived  in  the  name 
of  the  administrator,  who  also  brought  another  action  on  the  remaininR 
unpaid  purchase-money  notes.  It  wa^in  these  suits,  consolidated  with  those 
to  foreclose  or  enforce  the  above  and  other  mortgage  liens,  that  the  decree  of 
sale  was  entered,  under  which  the  Jand  was  sold  in  1866.  A  demurrer  to  the 
defense  above  outlined  having  beeto  overruled,  and  no  pleading  sufficiently 
controverting  it  having  been  il\e6  'or  tendered,  appellant's  petition  was  dis- 
missed, i*" 

It  seems  to  be  the  Contention  of  the  appellant  that  her  right  to  dower  in 
this  land  became  fixed  or  vested  as  of  October,  1860;  that  then  it  was  the  law 
that  the  wife  should  be  endowed  of  her  husband's  lands,  without  regard  to 
Hens  or  obligations  for  purchase  money  or  otht-r  cause,  except  she  voluntarily 
relinquished  such  rights  that  the  Revised  Statutes,  adopted  in  186)2.  by  sec- 
tion 6,  article  8,  chapter'47,  and  since  continued  in  force,  changed  the  rights 
of  wives  l|i  this  respect,  but  as  to  her  rights  that  statute  was  not  intended 
by  the  legislature  to  apply,  as  to  have  it  to  do  bo  would  be  violative  of  her 
vested  right,  and  would,  therefore,  be  uuconstitutlonal.  We  are  unable  to 
agree  with  the  argument. 

The  wife's  inchoate  right  of  dower  is  not  a  vested  risht,  in  the  sense  that  it 
is  not  subject  to  change  or  even  abolishment  by  the  legislature  so  long  as  It 
merely  remains  an  expectancy^  that  is,  during  the  life  of  the  husband  ( Cooley 's 
Const.  Lim.-,  441;  2  Bishop  Law  of  Mar.  Wom.,  section  42;  McNeer  v.  Mo- 
Neer,  19  L.  R.  A.,  256;  Mitchell  v.  Violett,  20  Ky.  Law  Rep.,  878;  104  Ky.» 
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77;  Phillipi^  V.  Farley,  23  Ky.  Law  Rep..  2£oi),  although  it  is  a  valuable  right 
which  the  law  will  recogni/e  and  protect.     (Petty  v.  Petty,  4  B.  Mod.,  216.) 

The  case  of  Rose  v.  Rose.  104  Ky.,  48  (20  Ky.  Law  Rep.,  417),  is  relied  on 
by  appellant  as  sustaining  the  contrary  view  to  that  here  announced.  The 
doctrine  of  the  Rose  case  is  evidently  misunderstood  by  counsel.  In  that 
case,  and  in  the  one  of  Mitchell  v.  Violett,  decided  tho  following  day,  104 
Ky.,  77  (20  Ky.  Law  Rep.,  878),  the  questions  were  as  to  the  character  of  the 
husband's  estate  in  his  wife's  lands.  It  was  held  that  inasmuch  as  his 
right  to  the  use  of  her  lands  during  coverture  was  fixed  and  complete  as  to 
all  lands  owned  by  her  during  her  coverture  and  prior  to  the  law  of  1894,  the 
legislature  could  not  curtail  this  right  of  the  husband's  without  his  con- 
sent. His  right  was  not,  in  that  case,  in  expectancy  merely,  but  was  fixed. 
The  facts  of  this  case  would  be  analogous  to  Rose  v.  Rose  only  in  event  the 
husband  had  died  before  the  legislature  undertook  to  change  the  wife's  dower 
interest. 

Chapter  47,  article  4,  section  fi,  Revised  Statutes,  which  is  identical  with 
section  3135,  Kentucky  Statutes,  was  as  follows:  "The  wife  shall  not  be  en- 
dowed of  land  sold  but  not  convoyed  by  the  husband  before  marriage;  nor 
of  land  sold  bona  fide  after  marriage  to  satisfy  alien  or  encumbrance  created 
before  marriage,  or  created  by  deed  in  which  she  joined,  or  to  satisfy  a  lien 
for  the  purchase  money.  But  if  there  is  a  surplus  of  the  land  or  proceeds  of 
sale  after  satisfying  the  lien,  she  shall  have  dower  or  compensation  out  of 
such  surplus,  unless  the  surplus  proceeds  of  sale  were  received  or  disposed  of 
by  the  husband  in  his  lifetime." 

The  whole  of  the  land  was  sold  in  this  case,  therefore,  there  was  no  sur- 
plus of  the  laud.  Then  the  widow's  right  to  dower  must  be  satisfied  out  of 
the  surplus  proceeds  of  the  sale,  for  which  the  land  is  not  liable,  nor  are  its 
present  owners.  (Tisdale  v.  Risk,  7  Bush,  lS9;Melone  v.  Armstrong,  79  Ky., 
248;  Ratcliffev.  Mason,  92  Ky.,  190.) 

The  widow's  right  to  dower  was  subordinate  to  the  vendor's  purchase- 
money  lien  before  the  adoption  of  Revised  Statutes,  supra.  (McClure  v.  Har- 
ris, 12  B.  Mon.,  264.)  But.  in  any  event,  we  hold  that  the  sections  of  the 
statutes  above  quoted  control  her  right  in  this  case. 

It  follows  that  the  judgment  of  the  circuit  court  should  be  affirmed. 

Whole  court  sitting. 


MORGAN  V.  WICKLIFFE. 

(Filed  December  3,  1903— Not  to  be  reported.) 

1.  Husband  and  wife— Dower— Parties  to  actions— Mortgage— Appellant 
mortgaged  lands  to  satisfy  a  mortgage  and  his  wife  joined  in  the  mortgage, 
waiving  her  potential  right  to  dower  in  the  premises.  The  mortgagee 
brought  this  action  to  enforce  his  mortgage  lien.  Actual  service  of  sum- 
mons was  had  against  the  mortgagor,  and  the  wife  being  a  nonresident  of 
Kentucky,  residing  in  New  York,  constructive  process  was  had  against  her, 
a  warning  order  having  been  entered.  The  court  rendered  a  judgment  de- 
creeing a  sale  of  the  land  to  satisfy  the  mortgage  debt.  The  judgment  did 
not  expressly  refer  to  the  wife's  dower  in  the  premises.  The  bond  required 
by  section  410  of  Civil  Code  of  Practice  was  not  executed  to  the  nonresident 
wife.     The  questions  presented  on  this  appeal  are  whether  or  not  a  wife  is  a 
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necessary  party  to  an  action  enforoioff  a  HeD  secured  by  mortgage  on  land. 
Id  the  execution  of  wbich  she  has  joined,  and  whether  or  not  the  judgment 
is  erroneous  because  of  the  failure  to  execute  the  liond  named  to  the  non- 
resident wife.  Held—That  the  wife  Is  a  necessary  party  to  an  action  enforc- 
ing a  mortgage  lien  on  her  husband's  land.  The  wife's  Inchoate  right  to 
dower  Is  a  mere  Intangible  contingent  expectancy,  and  Is  not,  strictly  speak- 
ing, an  estate  In  land,  and  does  not  even  rise  to  the  dignity  of  a  vested 
right.  It  is,  notwithstanding,  a  valuable  right,  possessing  elements  of  prop- 
erty which  the  law  will  protect,  and  she  Is  a  necessary  party  to  a  suit  to  en- 
force a  mortgage  lien  upon  land  In  which  she  would  have  an  inchoate  right 
•of  dower  but  for  her  having  joined  In  the  mortgage,  it  being  a  part  of  the 
purpose  of  the  suit  to  s^ll  the  land  free  of  her  right  as  well  as  of  her  bus- 
band's.  Since  foreclosure  of  a  mortgage  Is  forbidden  by  section  876,  Civil 
Code  of  Practice,  the  mortgage  does  not  convey  an  estate  in  the  land  to  the 
mortgagee.  It  merely  gives  to  the  mortgagee  a  Hen  upon  the  premises  to 
secure  the  debt  or  undertaking  referred  to  In  the  Instrument.  The  rule  la 
different  In  those  States  where  the  right  to  foreclose  a  mortgage  still  exists. 
It  was  error  to  have  adjudged  a  sale  of  the  land  without  having  first  reaulred 
of  the  plaintiff  the  execution  of  the  bond  to  the  nonresident  wife,  which  was 
required  by  the  Code.  Her  interest  was  such  as  entitled  her  to  the  benefit 
of  this  provision  of  the  Code,  as  the  judgment  divested  ber  of  a  right,  having 
the  elements  of  property,  which  was  of  value  to  her,  and  she  would  be  oon- 
oluded  by  the  judgment  of  the  court  If  unreversed. 

8.  Judicial  sales— Compensation  of  commissioner— A  judgment  of  sale 
which  fixes  no  compensation  for  the  commissioner  who  makes  the  sale  is  not 
•erroneous,  as  section  1740,  Kentucky  Statutes,  fixes  such  compensation. 

8.  Appeals— Changing  terms  of  sale— After  reversal  of  a  judgment  of  sale 
on  the  ground  of  usury  being  embraced  in  the  judgment,  the  lower  oourt  has 
the  right  to  change  the  terms  of  sale.  These  matters  are  largely  within  the 
discretion  of  the  trial  judge. 

Lucius  P.  Little  for  appellant. 

Jep  C.  Jon  son  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  O'Bear. 

Appellant  moitgaged  certain  premises  In  Daviess  county  to  appellee  to 
secure  a  note  of  98,187.40.  Appellant's  wife  joined  In  the  mortgage,  waiving 
her  potential  right  to  dower  in  the  premises.  In  this  suit  by  the  mortgagee 
to  foreclose  the  mortgage  Hen  the  mortgagor  and  his  wife  were  made  parties 
defendant.  Actual  service  of  the  summons  was  had  upon  the  mortgagor, 
but  it  was  alleged  that  his  wife  was  a  nonresident  of  Kentucky,  and  had 
been  absent  therefrom  for  more  than  four  months,  and  was  a  resident  of  the 
State  of  New  York.  Whereupon  construotive  process  was  awarded  against 
her,  a  warning  order  having  been  entered,  and  she  was  prooeeded  against 
thereafter  in  the  case  as  if  constructively  summoned.  The  oourt  rendered  a 
judgment  deoreelng  a  sale  of  the  land  to  satisfy  the  mortgager  debt.  The 
Judgment  did  not  ezpnsstly  refer  to  the  wife's  dower  In  the  premlaea.  The 
bond  required  by  section  410  of  the  Civil  Code  of  Praotloe  was  not  ezeonted 
to  the  nonresident  wife,  which  section  is  asfollowa:  "Before  judgment  Is 
rendered  against  a  defendant  oonstructlvely  summoned,  and  who  baa  not 
appeared,  a  bond  shall  be  executed,  with  good  surety  approved  by  the  oonrt, 
to  the  effect  that  if  the  defendant  shall  procure  a  vacation  or  modifloatlon 


MOEGAN  V.  WIOKLIFFE.  1041 

of  the  jadgmeDt,  the  persoD  Id  whose  favor  it  waR  rendered  shall  restore  to 
the  defendant  any  property  or  money  obtained  under  snob  judgment,  restora- 
tion of  which  shall  be  adjudged.  If  the  judgment  be  in  favor  of  persons 
tiaving  diatinot  interests,  snob  bond  may  be  executed  for  each,  according  to 
liis  interest.  (This  and  succeeding  sections  shall  not  apply  in  actions  in 
which  the  Commonwealth  is  a  party  plaintiff  and  is  the  beneficial  owner  of 
the  demand  sought  to  be  collected..)" 

It  was  to  the  material  interest  of  the  mortgagor  that  the  mortgaged  prem- 
ises bring  at  the  sale  the  highest  possible  price,  justified  by  its  value,  other- 
wise he  would  lose  the  property  and  still  owe  so  much  of  the  debt  as  it 
tailed  to  bring,  and  of  course  so  much  as  was  represented  by  the  difference 
between  what  it  did  bring  in  its  depreciated  condition  and  what  it  would 
have  brought  if  sold  under  the  best  circumstances.  Therefore,  it  was  the 
right  of  appellant  to  have  the  property  sold  free  of  dower  where  dower  had 
been  waived,  as  it  would  manifestly  bring  more  at  such  a  sale  than  when 
«old  subject  to  the  wife's  inchoate  right  of  dower. 

Inasmuch  as  the  wife  was  made  a  party  defendant  to  the  suit,  and  as  the 
decree  of  sale  adjudges  that  the  land  be  sold  without  reserving  to  any  of  the 
parties  any  right  or  title  in  the  premises,  it  may  be,  and  probably  would  be, 
that  the  wife  would  be  held  barred  in  the  future  by  this  judgment  of  sale  to 
olalm  anything  that  she  might  have  asserted  in  this  action,  consequently  it 
would  be  fair  to  treat  the  jadgment  of  sale  as  a  judgment  selling  not  only 
the  husband's  interest,  but  the  wife's  also,  or  rather  selling  the  property 
free  from  the  claim  of  all  the  parties  to  the  action. 

The  question  then  is,  has  the  wife  such  a  right  In  this  property  as  that  her 
interests  are  covered  by  the  section  of  the  Code  above  quoted  f  The  court  is 
of  opinion  that  she  had.  While  it  is  true  that  the  wife's  inchoate  right  to 
•dower  is  a  mere  intangible,  contingent  expectancy,  and  is  not,  strictly 
fipeaklng,  an  estate  in  land,  and  does  not  even  rise  to  the  dignity  of  a  vested 
Tight,  it  is,  notwithstanding,  a  valuable  right,  possessing  elements  of  prop- 
erty which  the  law  will  protect.  (Helm  v.  Board,  ante,  1087;  Petty  v.  Petty, 
4  Ben  Mod.,  916.) 

Under  the  Kentucky  Statutes,  section  9186,  where  land  of  which  she  had 
t)een  entitled  to  an  inchoate  right  of  dower,  but  upon  which  she  had  joined 
In  an  encumbrance,  Is  sold  under  foreclosure  proceedings,  and  where  there 
is  a  surplus  of  the  land  or  the  proceeds  of  the  sale  to  satisfy  the  lien,  it  is 
provided  that  the  wife  may  have  dower  out  of  such  surplus  of  the  land  or 
oompensation  out  of  such  surplus  of  the  proceeds,  "unless  they  were  received 
or  disposed  of  by  the  husband  in  his  lifetime."  In  that  state  of  case  the 
wife  would  probably  have  the  right  to  intervene  and  have  a  settlement  made 
out' of  such  surplus  of  the  proceeds  of  the  sale  if  the  whole  tract  should  be 
«old,  and  there  should  be  a  surplus  after  paying  the  lien.  It  would  also  be 
to  her  interest  to  see  that  the  land  that  was  sold  brought  the  highest  possible 
prioe,  and  to  that  end  that  the  sale  was  regular,  because  that  would  be  to 
increase  the  surplus  either  of  laud  or  moDey  after  dischargiDg  the  lien  in 
which  she  had  joined. 

The  court  is^of  opinion  that  the  wife  is  a  necessary  ^rty  to  a  suit  to  fore- 
olose  a  mortgage  lien  upon  land  in  which  she  would  have  an  inchoate  right 
of  dower  but  for  her  having  joined  in  the  mortgage,  it  being  a  part  of  the 
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purpose  of  the  8uit  to  sell  the  land  free  of  her  right  as  well  as  of  her  hue- 
band's.  This  rule  is  abundantly  sustained  by  the  practice  in  a  great  num- 
ber of  the  States  where  the  common -law  doctrine  of  dower  exists. 

The  old  practice  of  foreclosing  a  mortgage  no  longer  obtains  in  this  State. 
By  section  $75  of  the  Civil  Code  of  Practice  it  is  provided :  "Foreclosure  of 
a  mortgage  is  forbidden." 

The  mortgage  does  not  convey  an  estate  in  the  land  to  the  mortgagee.  It 
merely  gives  to  the  mortgagee  a  lien  upon  the  premises  mortgaged  to  secure 
the  debt;  or  the  undertaking  referred  to  in  the  Instrument.  Upon  condition 
broken  as  to  real  property,  the  mortgaged  is  not  entitled  to  foreclose  by 
himself  selling  the  equity  of  redemption,  as  obtains  in  some  jurisdictions: 
nor  is  he  entitled  to  oust  the  mortgagor  and  take  possession  of  the  mort- 
gaged  property.  His  remedy  is  a  suit,  not  to  extinguish  the  equity  of  re- 
demption, but  to  enforce  his  lien  upon  the  mortgaged  premises.  He  obtains 
no  other  right  than  a  lieu  until  after  the  decree  of  sale  rendered  by  a  court 
of  competent  jurisdiction,  after  all  necessary  parties  to  the  suit  have  beeo 
brought  before  the  court  in  the  action,  and  even  then  the  mortgagor  has  no 
right  whatever  to  the  possession  of  the  mortgaged  premises,  unless  he  should 
at  such  decretal  sale  be  the  highest  and  best  bidder  therefor,  and  the  sale  to 
him  thereunder  should  be  oonflnned  by  the  court,  after  the  right  to  exercise 
the  redemption  has  expired,  provided  the  riglit  under  the  statute  exists,  aa 
in  case  the  mortgaged  premises  should  not  bring  two- thirds  of  their  ap- 
praised value  at  the  decretal  sale.  This  statement  is  necessary  to  a  proper 
understanding  of  the  opinions  of  the  courts  of  last  resort  in  the  several 
States  where  the  practice  now  under  dificussion  has  been  settled.  So  far  as 
we  are  aware,  the  question  of  the  necessity  of  making  the  wife  of  the  mort- 
gagor a  party  to  a  suit  to  "foreclose  the  mortgage,"  as  it  is  called,  or,  prop> 
erly  speaking,  to  enforce  the  mortgage  Hen,  has  not  been  expressly  determined 
by  this  court.  It  appears  that  the  practice  on  this  subject  has  not  been  uni- 
form throughout  this  State. 

In  Illinois  the  rule  is  that  it  is  necessary  to  foreclose  the  wife's  equity  of 
redemption  and  right  of  dower,  that  the  judgment  should  be  rendered 
against  her.  (Gilbert  v.  Maggord,  1  Scam.,  471.)  In  Leonard  v.  Adminis- 
trator of  Villars,  S3  111.,  87S^  it  is  .said:  "A  court  of  equity  can  have  no 
greater  right  to  bar  the  right  of  redemption  of  parties  not  before  the  court 
than  a  court  of  law.  A  decree  which  should  attempt  to  deprive  her  of  these 
rights,  unless  she  were  a  party  to  the  record,  and  properly  before  the  court, 
could  not  bind  her  any  more  than  would  a  decree  against  any  other  person, 
over  whom  the  court  has  no  jurisdiction.."  To  the  same  effect  is  Wright  v. 
Langley,  36  111..  3S1. 

In  Iowa  the  same  rule  prevails.  In  Moomey  v.  Maas,  23  Iowa,  380,  the 
question  was  the  effect  of  a  decree  against  a  widow  and  the  heirs  of  the 
mortgagor  foreclosing  the  mortgage  where  the  widow,  while  wife  oi  the 
mortgagor,  had  been  joined  in  the  mortgage.  The  bill  did  not  contain  an 
averment  as  to  her  right  or  claim  of  dower,  but  seems  to  have  proceeded 
against  the  parties  as  heirs  at  law.  .The  court  held  that  her  right  of  dower 
was  not  barred.  Dillnn,  J.,  writing  the  opinion  of  the  court,  said:  "The 
widow's  ri^ht  to  diMv»n'  was  p.-irainniint  to  the  right  of  the  mortgages;  and 
the  facts  showin.^  i«  a])p<>ar  on  ilie  fuvA  of  the  petition.     Her  right  was  not 
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allef^ed  to  be  Inferior  or  subordinate  to  that  of  the  plaintiff.  She  was  not 
bound  to  redeem  from  the  mortgage  to  protect  her  right.  If  she  had  joined 
in  the  mortgage,  or  if  it  had  been  given  for  the  purchase  money,  and  she 
bad  been  made,  by  proper  averments,  a  party  defendant,  she  would  doubtless 
be  barred  of  her  dower  by  the  decree  and  valid  sale  thereunder."  (Chase 
V.  Abbott,  20  Iowa,  154;  Larson  v.  Reynolds,  13  Iowa,  579;  Burnap  v.  Cook, 
16  Iowa,  149. ) 

In  Michigan,  in  Haldane  v.  Sweet,  55  Mich.,  196,  in  an  opinion  by  Chief 
Justice  Cooley,  it  was  held  that  the  wife  of  the  mortgagor  was  a  proper 
party  to  the  suit  to  enforce  the  mortgage,  "because  she  had  an  interest  in 
the  question  whether  the  mortgage  was  in  fact  a  purchase-money  mortgage, 
80  that  its  foreclosure  would  cut  off  her  right  of  dower." 

In  Mississippi  the  same  rule  seems  to  prevail.  In  Byrne  v.  Taylor,  4  Mor- 
ris, 95.  opinion  by  Judge  Sirarall,  it  appears  that  the  action  was  one  to  en- 
force a  mortgage  on  real  estate  executed  to  secure  a  note,  the  mortgage 
having  been  executed  by  Taylor  and  wife.  The  mortgagor,  Taylor,  had 
died  before  the  suit.  It  was  the  contention  of  the  mortgagee  that  the  widow 
had  no  interest  in  the  suit.  Said  the  court:  "She  is  a  necessary  defendant. 
As  widow,  she  would  be  entitled  to  dower  in  the  premises,  and  to  protect 
that  interest  would  have  a  right  to  redeem,  by  paying  off  the  debt,  and  call- 
ing upon  the  heir  for  contribution.  If  the  premises  were  her  property  the 
mortgage  would  be  valid  to  the  extent  of  the  income.  Perhaps  the  presump- 
tion would  be  that  the  title  was  in  the  husband,  and  that  she  joined  in  the 
deed  to  cut  off  her  contingent  right  of  dower.  In  Denniston,  <&c.  v.  Potts, 
the  mortgage  was  executed  by  Ferridy  and  wife,  and  she  was  declared  to  be 
a  necessary  party,  because  of  her  dower  claim  and  privilege  of  redemption, 
the  presumption  being  indulged  that  the  title  was  in  the  husband.  (11 
Smedes  v.  Marsh,  37.) 

In  Massachusetts  it  was  formerly  the  law  by  a  statute  that  upon  the  breach 
of  the  condition  of  a  mortgage  the  mortgagee  might,  by  an  action  at  law 
brought  against  the  mortgagor,  obtain  a  foreclosure  by  an  action  for  posses- 
sion, which  was  to  be  like  a  writ  of  entry  "against  whoever  is  the  tenant 
of  the  freehold."  In  discussing  that  peculiar  statute  the  Supreme  Judi- 
cial Court  of  Massachusetts,  in  Pitts  v.  Aldricb,  11  Allen,  40,  said:  "The 
decisions  of  other  States,  requiring  the  wife  or  widow  to  be  made  a  party  to 
proceedings  in  equity  for  foreclosing  a  mortgage  in  which  she  released  dower, 
have  no  application  in  this  Commonwealth,  where  a  statute  mode  of  fore- 
closure is  provided  which  does  not  require  that  she  should  be  joined  or  noti- 
fied." 

In  New  York,  North  Carolina,  Ohio,  Virginia  and  Wisconsin  the  same 
practice  prevails.  (Northup  v.  Wheeler,  43  How.  Pr.,  N.  Y.,  122;  Mer- 
chants Bank  v.  Thomson,  55  N.  Y.,  7;  Mills  v.  Van  Vorhies,  £0  N.  Y.,  40; 
Smith  V.  Gardner,  43  Barb..  N.  Y.,  356;  Lanier  v.  Smith.  37  Hun.,  N.  Y.. 
529;  Chadbourne  v.  Johnston,  HON.  C,  282;  Nlmrock  v.  Scanlon,  87  N. 
C,  119;  Etheridge  v.  Vernoy.  71  N.  C.  184;  MoArthur  v.  Franklin,  15 
Ohio  St.,  485;  Ketchum  v.  Shaw,  28  Ohio  St.,  508;  Fox  v.  Pratt,  27  Ohio 
St.,  512;  Parmenter  V.  Binkley,  28  Ohio  St..  22;  Heth  v.  Cocke,  1  Rand., 
Va.,  344:  Foster  y.  Hickox,  38  Wis.,  408.) 

It  is  thought  that  the  case  of  Schweitzer  v.  Wagner,  94  Ky.,  458,  IntimateSv 
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If  It  does  Dot  hold,  to  tbe  doctrine  that  tbe  wife  is  not  a  neoessary  party  to 
toreolosure  proceedings.  An  examination  of  the  opinion  In  that  case  would 
«how  readily  enough  that  the  question  of  proper  practice  in  making  the  wife 
•a  party  to  a  foreclosure  suit,  where  she  had  been  ostensibly  a  party  to  tbe 
mortgage,  was  not  before  the  court,  and  was  not  of  course  considered.  In 
that  case  the  wife  had  joined  with  her  husband  in  mortgages  upon  his  land. 
Subsequently  be  conveyed  the  land  to  a  trustee  in  bankruptcy  for  the  bene- 
fit of  his  creditors,  and  the  trustee  sold  the  land  in  satisfaction  of  the  mort- 
gage debts.  Afterwards  the  husband  died,  and  the  wife  brought  her  action 
against  the  purchaser  and  the  trustee  to  be  allotted  dower  in  the  mortgaged 
premises.  It  appears  from  the  opinion  that  the  wife  was  present  at  the  sale, 
>and  made  no  objection  to  the  land's  being  sold  free  of  her  dower,  and  fur- 
thermore, that  she  had  stood  by  for  seven  years  after  her  right  of  action  ao- 
•crued  without  taking  steps  to  assert  same.  While  these  circumstances  appear 
to  have  largely  influenced  the  judgment  of  the  court  against  her  claim,  yet 
It  may  be  fair,  in  considering  the  question  now  at  bar,  to  Ignore  these  feat- 
ures of  the  opinion.  It  will  be  noticed  that  the  mortgaged  premises  "sold 
for  the  amount  of  the  mortgage  debts,  which  was  its  full  value  as  disclosed 
by  the  proof.'*  Tbe  sole  effect  of  the  opinion,  independent  of  the  question 
^f  estoppel  above  waived,  is  to  hold  that  where  the  wife  has  joined  her  hus- 
band in  the  mortgage  of  his  land,  and  he  has  subsequently  conveyed  tbe 
land  in  satisfaction  of  the  mortgage  debts  in  good  faith,  and  that  the  whole 
ot  the  land  was  taken  to  satisfy  the  mortgage,  under  the  particular  wording 
•of  our  statute  expressly  giving  to  the  husband  this  extraordinary  privilege. 
It  serves  to  bar  the  wife's  right  of  dower. 

It  would  furthermore  appear  that  had  the  creditor  brought  bis  action  to 
foreclose  the  mortgage  and  not  made  the  wife  a  party  defendant,  and  had 
bought  in  the  land  at  the  decretal  sale  at  a  fair,  full  valuation,  under  the 
authorities  elsewhere  he  would  have  been  protected  as  against  tbe  wife's 
•claim  of  dower.  (Snyder  v.  Snyder,  9  Gooley,  Mich.,  470;  Hartshorne  v. 
Hartshome,  8  N.  J.  Equity,  849. ) 

The  effect  is  the  same  in  one  sense  as  where  a  junior  mortgagee  was  not 
made  a  party  to  the  foreclosure  proceedings  In  those  jurlsdietions  where  It 
^as  not  made  necessary  to  have  included  him.  It  would,  therefore,  appear 
that  tbe  judgment  of  foreclosure  rendered  in  an  action  to  which  the  wife 
was  not  a  party,  though  she  had  been  a  party  to  the  mortgage,  would  not 
be  conclusive  of  her  right  to  dower;  that  would  be  an  open  question,  whiob, 
should  her  inchoate  right  ever  become  consummate  by  tbe  death  of  tbe  hus- 
band, would  have  to  be  litigated  if  disputed.  On  the  other  hand,  the  effect 
*of  joining  the  wife  in  the  bill  for  foreclosure  is  to  preclude  her  future  claim 
•of  this  character  by  the  decree  of  sale.  Such  was  the  obvious  purpose  of  tbe 
practice  in  this  one  of  joining  the  wife  as  a  party  defendant,  aqd  it  Is  ud- 
•deniably  a  safer  practice,  and,  in  our  opinion,  the  proper  praotio^ 

The  question  then  recurs,  was  It  necessary  to  have  executed  the  bond  to 
the  wife  as  required  by  section  410  of  the  Code?  As  the  judgment  divested 
her  of  a  right  having  the  elements  of  property,  and  which  was  of  value  to 
ber,  and  as  she  would  have  been  concluded  by  the  judgment  of  the  court  If 
unreversed,  we  are  of  opinion  that  ber  interest  was  such  as  entitled  ber  to 
the  benefit  of  the  provisions  of  section  410,  and  that  It  was  error  to  have  ad- 
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judged  the  sale  of  the  land  without  having  first  required  of  the  plaintiff  (ap- 
pellee) the  execution  of  the  bond  provided  for  in  that  section.  (Payne  v. 
Witherspoon,  14  Ben  Mon.,  27.) 

The  further  objection  is  made  to  the  judgment  of  sale  because  it  does  not 
flz  the  fee  or  compensation  of  the  commissioner  directed  to  make  the  sale. 
The  compensation  of  commissioners  in  making  sales  of  real  estate  under  de- 
crees of  oouriis  in  this  State  is  now  fixed  by  statute.  (Section  1740,  Kentucky 
Statutes. )  In  the  absence  of  an  order  fixing  it  at  a  different  sum,  the  statute- 
fixes  this  fee  as  definitely  as  was  possible.  It  was  not  error,  therefore,  not 
to  have  named  the  amount  of  the  fee  in  the  judgment. 

On  the  former  appeal  of  this  case,  Morgan  v.  Wickllffe,  33  Ey.  Law  Hep., 
1648, 1870.  the  judgmeut  was  reversed  upon  the  ground  that  it  had  erroneously 
adjudged  to  the  appellee  usurious  interest.  In  the  former  judgment  the  court 
had  fixed  the  terms  of  sale.  In  the  judgment  now  appealed  from  the  court 
fixed  different  terms  of  sale  as  to  the  time  of  credit  upon  which  the  land  waa 
to  be  sold,  but  fixed  the  terms  within  the  limitation  prescribed  by  statute. 
After  a  reversal  of  a  judgment  which  is  an  entirety,  the  trial  court  is  at 
liberty,  in  re-entering  a  judgment,  to  alter  the  terms  of  sale,  where  that 
question  has  not  been  the  precise  one  determined  on  the  former  appeal. 

Fixing  the  terms  of  such  sales  are  matters  largely  within  the  discrefcion  of 
the  trial  judge. 

But  for  the  error  indicated  the  judgment  must  be  reversed  and  the  causa 
remanded  for  further  proceedings  not  inconsistent  herewith. 

Whole  court  sitting. 

Judge  White  dissents. 


HERN  DON  V.  FARMER. 

(Filed  December  8,  1902.) 

1.  Contested  elections— Stamping  under  two  devices— Appellant  and  appeK 
lee  were  candidates  at  the  November  election,  1001.  for  the  oflSoe  of  justice^ 
of  the  peace  on  the  Democratic  and  Republican  tickets,  respectively.  Th& 
Republicans  had  a  full  ticket  for  all  the  offices  to  be  filled  at  said  election 
except  for  county  courb  clerk.  The  Democrats  had  a  full  ticket  for  all  the 
o£Qces  to  be  filled.  An  independent  candidate  for  county  court  clerk  had 
his  name  placed  under  a  separate  device  of  his  own,  with  a  circle  beneath  the- 
device.  The  election  commissioners  rejected  seventy  questioned  and  rejected 
ballots,  and  decided  that  appellant  was  elected  by  a  majority  of  twelve  votes, 
from  which  appellee  prosecuted  an  appeal  to  the  circuit  court,  and  that  court 
counted  the  seventy  rejected  ballots  and  decided  that  appellee  was  elected. 
This  appeal  involves  the  correctness  of  the  judgment  of  the  court  in  count- 
ing said  ballots.  Sixty-two  of  the  seventy  questioned  ballots  are  plainly 
marked  with  the  stencil  in  the  circle  under  the  log  cabin  and  in  the  circle 
under  the  device  of  the  independent  candidate,  the  other  eight  aie  plainly 
marked  in  the  circle  under  the  chicken  cock  and  In  the  circle  under  the  de- 
vice of  the  independent  candidate.  If  these  ballots  are  counted  in  the  race 
for  justice  of  the  peace  they  change  the  result  from  a  majority  of  twelve  for 
appellant  to  a  majority  of  forty -two  for  appellee.  Appellant  contends  that 
the  baHotfl  marked  urnder  either  the  Democratic  device  and  also  marked  in 
the  circle  under  the  device  of  the  independent  candidate  can  not  be  counte<l 
for  any  one,  and  that  the  strict  compliance  by  the  voter  with  section  147U 
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KeDtucky  Statutes,  Id  respect  to  stamploff  his  ballot,  was  Deoessary  in  order 
to  entitle  him  to  have  his  vote  counted.  Held— That  the  lower  court  prop- 
erly counted  the  seventy  rejected  or  questioned  ballots.  There  is  no  statutory 
provision  anywhere  forbidding  the  marking  of  a  ballot  in  the  circle  under 
two  devices  or  providing  for  the  rejection  of  any  so  marked.  The  provision 
of  the  statute,  that  "no  ballot  shall  be  rejected  for  any  technical  error  which 
does  not  make  it  impossible  to  determine  the  voter's  choice, "  was  not  re- 
pealed by  the  act  of  October  16,  1900.  If,  therefore,  the  voter's  choice  can  be 
determined,  there  is  nothing  in  the  statute  to  prevent  these  ballots  having 
effect  unless  the  marks  be  construed  to  be  distinguiBhlng  marks  within  the 
meaning  of  section  1476,  Kentucky  Statutes.  This  court  has  decided  that 
marks  made  upon  a  ballot  in  good  faith  were  not  distinguishing  marks 
beoaase  not  placed  upon  them  for  that  purpose.  There  is  no  proof  in  this 
case  to  show  .that  the  marks  placed  on  the  ballot  were  made  with  intent  of 
being  distinguishing  marks. 

2.  Constitutional  law— Jurisdiction— The  act  "to  further  regulate  elec- 
tions." passed  in  1898,  and  the  act  of  October  16,  1900,  to  further  regulate 
elections,  and  the  act  of  October  24,  1900,  "An  act  to  further  regulate  elec- 
tions,"  which  became  a  iaw  March  11,  1898,  are  not  in  violation  of  section  61 
of  the  Constitution,  which  provides  that  no  law  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title,  and  the  circuit  court 
has  jurisdiction  of  contested  election  cases. 

Maury  Kemper  and  C.  J.  Bronston  for  appellant. 

J.  D.  &  G.  R.  Hunt,  R.  A.  Thornton  and  Falconer  &  Falconer  for  appelU e« 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  Herndon  and  appellee  Farmer  were  the  Democratic  and  Repub- 
lican candidates  for  the  office  of  justice  of  the  peace  in  the  fourth  magis- 
terial district  of  Fayette  county  at  the  election  held  in  November.  1901. 
Their  names  were  regularly  placed  upon  the  official  ballots  under  the 
Democratic  and  Republican  devices,  respectively,  and  they  were  voted  for  at 
said  elention.  Upon  the  official  ballots  there  was  a  Democratic  ticket  under 
the  party  device  of  the  chicken  cock,  with  the  candidates  for  each  office  to 
be  filled  at  the  election.  There  was  a  Republican  ticket  under  the  party  de- 
vice of  the  log  cabin,  containing  a  list  of  candidates  for  a  number  of  the 
offices  to  be  filled,  but  without  a  candidate  for  the  office  of  county  couit 
clerk.  There  was  also  an  Independent  candidate  for  the  office  of  county 
court  clerk,  whose  name  appeared  in  separate  column  under  his  own  device, 
viz.,  a  likeness  of  himself.  Under  the  device  of  each  of  the  two  parties,  and 
also  under  the  device  of  Claude  Chinn,  the  independent  candidate  for  county 
court  clerk,  there  was  a  circle.  Below  the  circle,  under  Chinn 's  picture, 
was  the  printed  title  of  the  office  for  which  he  was  a  candidate,  and  below 
that  his  name,  with  a  small  square  to  the  right  of  it,  and  below  that  a  blank 
space,  with  a  small  square  to  the  right  of  it. 

The  vote  in  all  the  precincts  is  admitted  to  have  been  correctly  counted  by 
the  election  coromissiouors,  with  the  exception  of  seventy  disputed  and  ques- 
tioned ballots,  which  were  not  counted  by  the  offloers  of  eleotioD  or  by  the 
election  commissioners.  The  vote,  as  tubulated  by  the  election  commlssIoD- 
ers,  showed  a  majority  of  twelve  votes  in  favor  of  Herndon.    Some  questioo 

<i8  made  as  to  the  mode  of  preservation  of  twenty  of  the  disputed  and  quea- 
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tioned  ballots,  but  it  is  not  material  to  consider  it,  as  the  disputed  ballots 
from  the  other  preoinots,  if  counted,  would  t^tve  the  election  to  Farmer, 
and  the  counting  of  the  remaining  twenty  disputed  ballots  would  only  in- 
crease his  majority.  Sixty-two  of  the  seventy  questioned  ballots  are  plainly 
marked  with  the  stencil  in  the  circle  under  the  log  cabin  and  in  the  circle 
under  Claude  Chinn's  picture;  the  other  eight  are  plainly  Toarked  in  the 
circle  under  the  chicken  cock  and  in  the  circle  under  Claude  Chinn's  pic- 
ture. If  these  ballots  are  counted  in  the  race  for  magistrate,  they  change 
the  result  from  a  majority  of  twelve  for  Herndon  to  a  majority  of  forty-two 
for  Farmer.  The  commissioners  refused  to  count  them.  Upon  a  contest 
being  instituted,  the  circuit  court  counted  the  disputed  ballots  and  awarded 
the  election  to  Farmer.  From  that  judgment  Herndon  has  appealed,  and 
urges  two  grounds  for  reversal :  First,  that  the  ballots  marked  with  the  sten- 
cil in  the  circle  under  either  the  Democratic  or  Republican  device,  and  also 
marked  with  the  stencil  in  the  circle  under  the  device  of  Claude  Chlnn,  the 
Independent  candidate  for  county  court  clerk,  can  not;  be  counted  for  any 
one;  and,  second,  that  the  Fayette  Circuit  Court  had  no  jurisdiction  of  this 
contest.  Counsel  for  appellant  concedes  that  the  purpose  of  the  voter  in 
thus  stamping  his  ballot  is  perfectly  apparent,  but  that  this  purpose  has  not 
been  legally  expres.sed,  and  must  be  disregarded. 

Appellant  claims  that  section  1471,  Kentucky  Statutes,  makes  provision 
for  the  method  of  voting  for  a  list  of  candidates  upon  the  same  ticket,  and 
at  the  same  time  voting  for  an  individual  upon  another  ticket:  that  this 
method  is  clearly  defined,  and  to  accomplish  the  desired  result  the  voter 
must  vote  in  the  circle  under  the  device  of  the  list  or  ticket  of  candidates 
for  whom  he  desires  to  vote,  and  also  in  the  little  squares  provided  by  law 
after  the  name  of  the  person  for  whom  he  desires  to  vote  upon  the  other 
ticket;  that  the  marks  made  by  the  voters  upon  the  ballots  here  in  question 
are  in  utter  disregard  of  the  statutory  method,  and  for  that  reason  can  not 
be  counted  for  any  candidate  of  any  party;  and  that  it  was  never  intended 
by  the  legislature  that  a  voter  could  cast  his  vote  and  have  it  counted  if  he 
marked  it  in  the  circle  under  two  party  devices.  He  also  claims  that  all 
that  part  of  section  1471,  Kentucky  Statutes,  which  is  not  re  enacted  in  sec- 
tion 4  of  the  act  of  Octolier  16,  1900,  "to  further  regulate  elections,"  is  re- 
pealed by  the  latter  act,  under  the  doctrine  in  Broadus  v.  Broadus,  10  Bush, 
309.  In  the  recently-decided  case  of  Pettit  v.  Yewell,  24  Ky.  Law  Rep.,  565, 
in  an  opinion  by  Judge  Paynter,  it  was  held:  "There  was  nothing  in  the 
act  which  is  in  conflict  with  that  part  of  section  1471  which  provides  that 
no  ballots  shall  be  rejected  for  any  technical  error  which  does  not  make  it 
Impossible  to  determine  the  voter's  choice." 

On  behalf  of  appellee  it  is  maintained  that  in  the  act  of  October  16,  1900, 
there  is  nothing  in  conflict  with  that  part  of  section  1471  which  prescribes 
the  method  of  voting,  except  in  so  far  as  the  latter  act  provides  for  voting 
by  stamping  the  stencil  in  a  circle  under  the  device,  in  lieu  of  stamping  the 
fltenoil  in  the  square  In  which  the  device  was  printed  under  the  former  stat- 
ute. This  seems  necessarily  to  follow  from  the  decision  in  Pettit  v.  Yewell. 
Moreover,  if  the  new  act  repeals  all  the  provisions  of  section  1471  not  set 
forth  and  re-enacted,  there  would  remain  no  provision  for  the  clerk  taking 
the  name  and  residence  of  the  voter,  for  his  marking  it  on  the  secondary 
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stub,  for  hl8  dtitaobiDg  aod  furnishing  a  ballot  to  the  voter,  for  bis  explain- 
ing the  method  of  voting,  or  for  the  elector  to  retire  alone  to  one  of  tb» 
booths. 

Appellee  further  argues  that  section  1471  provides  two  methods  of  voting, 
either  of  wbioh  may  be  adopted  by  the  voter  if  he  so  desires :  First,  it  1» 
provided  that  on  receipt  of  his  ballot  the  elector  shall  retire  alone  to  one  of 
the  booths,  "and  shall  prepare  his  ballot  by  marking  in  the  appropriate 
square  a  cross  mark  immediately  following  the  name  of  the  oandidatA  of  bi» 
choice  for  such  oflSoe  to  be  filled;  and  In  case  of  a  question  submitted  to  the 
vote  of  the  people,  by  marking  in  the  appropriate  square  a  cross  mark  against^ 
the  answer  which  he  desires  to  give."  We  have  no  doubt,  and  counsel  for 
appellant  concedes  in  argument  that  this  mode  of  voting  is  still  proper., 
that  the  elector  may  vote  for  every  candidate  upon  one  ticket  by  stamping 
in  the  square  t^  the  right  of  each  name,  or  that  he  may,  in  like  manner,, 
vote  for  all  the  candidates,  except  one,  upon  one  ticket,  and  for  the  candi- 
date for  the  omitted  ofGce  upon  another  ticket,  by  stamping  in  the  squares 
following  the  names  of  such  candidates  upon  the  two  tickets.  There  la 
equally  little  doubt  that  if  he  votes  by  stamping  in  the  squares  following 
all  the  names  upon  one  ticket,  and  in  the  square  following  the  name  of  one 
candidate  upon  another  ticket,  his  vote  must  be  counted  for  all  the  candi- 
dates opposite  whose  names  he  placed  his  mark  except  for  the  two  candi- 
dates for  whom  he  voted  for  the  same  office.  This  is  so  according  to  the 
statute,  which  provides  further  on  in  the  section  that  "if  the  elector  marka 
more  names  than  there  are  persons  to  be  elected  to  an  office,  or  if  for  any 
reason  it  is  impossible  to  determine  the  voter's  choice  for  the  office  to  be 
filled,  his  ballot  shall  not  be  counted  for  such  office."  This  method  is  called 
by  appellee,  and  is  the  primary  mode  of  voting  provided  by  the  statute. 

But  the  statute  provides  a  secondary  mode  of  voting,  and  it  is  for  thia 
method  that  the  devices  are  provided.  This  has  been  altered  by  the  new  act 
solely  by  substituting  a  stamp  in  the  circle  under  the  device  for  a  stamp  in 
the  square  with  the  device.  In  the  new  act  it  reads:  "Should  any  elector 
desire  to  vote  for  each  and  every  candidate  of  one  party,  be  shall  make  a 
cross  mark  in  the  circle  under  the  device  of  said  party,  and  the  vote  shall  be 
counted  for  all  the  candidates  under  said  device." 

This  appellee  calls  the  secondary  mude  of  voting.  It  is  not  exclusive  of 
the  primary  mode,  and  has  never  been  so  regarded.  The  statutory  provision 
for  this  secondary  Aiethod  of  voting  has  appended  to  it  a  proviso,  as  follows : 
"Provided,  however.  If  a  cross  mark  (X)  be  made  in  the  circle  under  a  party 
device  and  a  cross  mark  (X)  be  also  made  after  one  or  more  candidates  of  a 
different  party,  or  parties,  the  vote  shall  be  counted  for  the  candidates  so 
marked,  and  not  for  the  candidates  for  the  same  offices  of  the  party  so 
marked,  but  the  vote  shall  be  counted  for  the  other  candidates  of  said  party." 

This  proviso  imposes  no  additional  obligation  on  the  voter.  It  does  not 
require  him  to  vote  in  the  manner  thus  indicated.  It  is  not  even  permissive. 
It  does  not  say  that  he  may  vote  in  this  manner.  It  says  only  that  if  he 
does  vote  in  this  mode  his  vote  shall  be  counted,  and  how  it  shall  be  counted. 

There  is  no  statutory  provision  anywhere,  in  any  of  the  election  statutes^ 
forbidding  the  marking  of  a  ballot  in  the  circle  under  two  davloea,  or  pro- 
viding for  the  rejection  of  any  so  marked.    On  the  contrary,  even  where  the 
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voter  marks  more  Daroea  than  there  are  persons  to  be  elected  to  an  office,  the 
statute  anoula  his  ballot  only  with  respect  to  that  particular  office,  and 
leaves  it  valid  as  to  all  other  offices  as  to  which  he  indicated  bis  intention. 
And  it  provides  further:  "No  ballot  shall  be  rejected  for  any  technical  error 
which  does  not  make  it  impossible  to  determine  the  voter's  choice."  If« 
therefore,  the  voter's  choice  can  be  determined,  there  is  nothing  in  the  stat- 
ute to  prevent  these  ballots  having  effect,  unless  these  marks  be  construed 
to  be  distinguishing  marks,  within  the  meaning  of  section  1476. 

But  in  the  case  of  Houston  v.  Steele,  17  Ky.  Law  Rep. ,  1149,  we  held  in 
substance,  and  in  Graham  v.  Graham,  24  Ky.  Law  Bep.,  20,  specifically, 
that  marks  made  upon  a  ballot  in  good  faith  were  not  distinguishing  marks, 
because  "not  placed  upon  them  for  that  purpose."  It  was  upon  this  view 
that,  in  spite  of  the  stetutory  requirement  that  "all  marking  upon  the  bal- 
lote  shall  be  made  with  black  ink  stencil,"  we  held  in  Houston  v.  Steele, 
and  in  the  Graham  case,  that  marks  with  a  black  lead  pencil,  or  even  with 
a  red  one,  or  with  blurred  cross  marks,  or  with  the  butt  end  of  the  stencil, 
should  be  counted,  if  the  voter's  intent  could  be  deduced  therefrom.  In  the 
case  at  bar  it  is  not  necessary  to  decide,  and  we  do  not  decide,  what  effect 
the  placing  of  the  stemp  in  the  circle  under  the  device  of  Chinn,  the  inde- 
pendent candidate  for  county  court  clerk,  should  have  as  to  that  office. 
Whether  it  had  the  effect  of  cancelling  the  ballot  so  far  as  that  office  was 
concerned,  even  though  there  was  no  candidate  for  such  office  upon  the 
ticket  under  whose  device  the  voter  stamped,  is  not  necessary  to  be  decided. 
What  we  decide  is,  that  there  is  no  technical  error  in  the  marking  of  this 
ballot  which  makes  it  impossible  to  determine  the  voter's  choice  for  magis- 
trate. That  choice  was  perfectly  evident,  and  the  circuit  court  correctly  so 
held. 

The  other  question,  and  which  was  most  elaborately  and  ably  argued  by 
counsel  for  appellant,  is  as  to  the  jurisdlotion  of  the  circuit  court  in  elec- 
tion contests.  With  great  ability  and  force  it  is  urged  that  the  act,  law  of 
1898,"  to  further  regulate  elections;"  the  act  of  October  16,  1900,  "to  further 
regulate  elections,"  and  the  act  of  October  24,  1900,  "to  amend  an  act  en- 
titled, *An  act  to  further  regulate  elections,'  which  became  a  law  March' 11, 
1898,  the  objections  of  the  governor  to  the  contrary  notwithstanding,"  are 
all  invalid  under  section  61  of  the  Constitution,  providing  that  "no  law 
enacted  by  the  general  assembly  shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title,  and  no  law  shall  be  revised,  amended, 
or  the  provisions  thereof  extended  or  conferred  by  reference  to  its  title  only, 
but  so  much  thereof  as  is  revised,  amended,  extended  or  conferred,  shall  be 
re-enacted  and  published  at  length." 

Without  going  into  an  extended  consideration  of  counsel's  argument,  it 
may  be  said  that  the  case  of  Purnell  v.  Mann,  SO  Ey.  Law  Rep.,  1146,  in 
which  the  election  law  of  1898  was  held  not  objectionable  by  reason  of  this 
constitutional  provision,  was  not  overruled  in  Pratt  v.  Breckinridge,  23  Ey. 
Law  Rep.,  1367,  in  so  far  as  the  former  case  passed  upon  this  question.  In 
the  recent  case  of  Stowait  v.  Rose,  24  Ey.  Law  Rep.,  347,  while  this  question 
was  not  specifically  considered,  the  validity  of  the  act  of  1900  was  recognized. 
So  far  as  the  decisions  go  the  constitutional  question  here  raised  is  decided 

vol.  24—67 
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adversely  to  appellant 's  oocteDtloD,  and  the  court  Is  not  disposed  to  re-open 
the  questioD. 

f'or  the  reasoDs  given  the  judgment  is  aflSrmed. 

Whole  court  sitting. 

Judge  Paynter  dissents. 


SIEFFERT  V.  CAMPBELL,  &o. 

(Filed  December  8,  1908~Not  to  be  reported.) 

Claim  and  delivery— Liens— Growing  crops— A  sold  to  B  fifteen  acres  of 
land  and  B  executed  his  note  for  the  purchase  money,  due  in  five  yeais  from 
date,  bearing  interest,  payable  annually,  and  containing  a  provision  that  in 
default  of  the  payment  of  annual  interest  the  entire  debt  should  fall  due. 
B  sold  to  appellant,  and  A  instituted  suit  to  enforce  the  purohase-moDey 
lien,  to  which  appellant  was  made  a  party.  A  judgment  and  decree  of  sale 
was  entered,  and  the  land  sold  to  satisfy  the  purchase-money  lien  in  Febm- 
ary,  1001,  and  plaintifiF  became  the  purchaser.  The  sale  was  confirmed,  and 
deed  made  and  writ  of  possession  was  issued  and  executed  March  96,  1001. 
When  this  writ  was  executed  there  was  a  growing  crop  of  wheat  on  the  land, 
which  was  sown  in  the  fall  of  1900,  and  was  harvested  in  June.  1901,  and  ap- 
pellant instituted  this  suit  in  replevin  to  recover  possession  of  the  wheat 
from  the  purchaser  and  her  tenant.  Held— That  the  crop  of  wheat  passed  to 
the  purchaser  by  a  conveyance  of  the  land  with  the  possession.  If  the  wheat 
was  improperly  sold,  because  it  was  personalty  and  not  subject  to  the  yen- 
dor's  lien,  the  remedy  would  be  in  the  suit  which  decreed  a  sale  without 
reservation  or  exception  of  the  wheat  crop. 

Robt.  D.  Vance  for  appellant. 

Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

Appellant  brought  this  action  in  replevin  to  recover  possession  of  wheat 
that  had  been  grown  on  fifteen  acres  of  land,  and  had  been  harvested  by  ap- 
pellees. 

The  pleadings  and  proof  present  this  state  of  fact,  which  is  not  disputed. 
On  September  21,  1898,  Louis  Sieffert  purchased  of  Margaret  A.  Buckman, 
appellee  herein,  a  tract  of  land  in  Henderson  county,  executing  his  note 
therefor,  due  in  five  years,  and  containing  a  provision  that  in  default  of  the 
payment  of  annual  interest  the  entire  debt  should  fall  due.  Louis  Sieffert 
sold  to  Busch,  and  Busch  sold  to  appellant,  the  vendor's  lien  following  the 
property.  On  October  11,  1900,  Mrs.  Buckman  filed  her  action  to  enforce  the 
purchase  money  lien,  to  which  she  made  appellant  a  party.  In  that  action 
a  judgment  and  decree  of  sale  was  entered  and  the  land  was  sold  to  satisfy 
the  purohuse-money  lien,  on  February  26,  1901,  when  Mrs.  Buckman  became 
the  purchaser.  On  March  1,  1901,  the  sale  was  confirmed  and  deed  made  and 
writ  of  possession  was  awarded.  On  March  21,  1901,  the  writ  of  possession 
issued  and  was  executed  March  26,  1901. 

The  crop  of  wheat  in  controversy  was  sown  in  the  fall  of  1900,  but  whether 
before  or  after  the  foreclosure  suit  was  filed  does  not  appear,  and  was  conse- 
quently growing  on  the  land  when  the  decree  was  entered  and  when  the  Mle 
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was  made  and  poBseflsion  taken  under  the  writ.  The  wheat  was  harvested  In 
June  or  Jnly,  and  this  aotlon  was  instituted  in  August  to  recover  possession 
of  the  wheat  from  Mrs.  Buokman  and  her  tenant.  Campbell.  Upon  these 
faots  the  lower  court  dismissed  the  petition,  rendering  judgment  accordingly, 
to  reverse  which  this  appeal  is  prosecuted.  The  general  rule  of  law  is  that 
growing  crops  pass  to  the  purchaser  by  a  conveyance  of  the  land  with  the 
possession.  This  rule  may  be  varied  by  agreement,  and  it  does  not  apply  as 
to  the  crops  of  a  tenant  in  possession  under  a  valid  lease. 

In  this  case  the  decree,  sale  and  deed  conveyed  the  title  of  appellant, 
Mayme  Seiffert,  and  so  fax  as  appears  there  is  nothing  to  make  an  ezoep 
tion  to  the  rule.  Appellant  was  the  owner  and  in  possession  of  the  land 
and  by  the  decree,  sale  and  deed  by  the  master  commissioner  her  title  and 
interest  was  conveyed  and  possession  was  given  by  the  writ.  This  all  ap  - 
pears  in  the  foreclosure  suit,  and  is  conclusive.  If  the  wheat  was  improperly 
sold,  because  it  was  personalty  and  was  not  liable  to  the  vendor's  lien,  the 
remedy  would  be  in  that  suit  which  decreed  a  sale  without  reservation  or 
exception  of  the  wheat  crop. 

Judgment  afQrmed. 


HOWARD  V.  MAYSVILLB  &  BIG  SANDY  R.  R.  CO. 

(Filed  December  8,  1902— Not  to  be  reported.) 

1.  Railroads— Damages— Negligence— Pleadings—  Instructions— Appellant 
instituted  this  action  to  recover  damages  to  a  horse,  caused  by  being  en- 
tangled in  a  barbed-wire  fence,  which  was  down  and  out  of  repair.  Appel- 
lant aUeged  in  his  petition  that  he  was  a  tenant  on  the  farm  of  R. ,  and  that 
appellee,  under  an  agreement  with  R.,  the  land  owner,  erected  along  its 
right  of  way  a  barbed-wire  fence,  but  had  suffered  it  to  be  and  remain  in 
bad  repair,  and  that  the  horse  became  entangled  in  it  and  was  injured.  The 
damages  claimed  were  9260.  It  was  alleged  that  the  Maysvllle  &  Big  Sandy 
I  R.  R.  Co.  was  the  owner  of  the  road,  and  that  it  had  leased  same  to  the 

I  Chesapeake  &  Ohio  Railroad  Co..  which  was  operating  trains  over  it  at  the 

j  time  of  the  injury.    The  court  below  sustained  a  motion  requiring  appellant 

to  elect  whether  he  would  proceed  in  tort  or  on  breach  of  contract.  Appel- 
lant, on  being  required  to  do  so,  elected  to  sue  In  tort.  The  court  then  sus- 
tained a  demurrer  of  appellee  to  the  petition  and  overruled  a  demurrer  of 
the  C.  &  O.  R.  R.  Co.  After  hearing  the  evidence  of  appellant  the  court  gave 
a  peremptory  instruction  to  find  for  defendant.  Appellant  prosecutes  this 
I  appeal.    Held— That  the  court  improperly  sustained   the  demurrer  to  the 

I  petition  offered  by  appellee  as  the  petition  stated  a  good  cause  of  action 

I  against  both  railroad  companies.    The  court  erred  in  giving  a  peremptory 

I  Instruction  to  find  for  defendant  on  the  ground  that  there  was  proof  offered 

to  show  the  contract  between  the  owner  of  the  land  and  appellee,  as  the  C. 
&  O.  R.  R.  Co.  did  not  deny  the  existence  of  this  contract,  and  no  proof  of 
it  was  necessary. 
I  2.  Jurisdiction— The  Court  of  Appeals  has  jurisdiction  of  this  appeal,  as 

I  9250  is  the  amount  of  damages  claimed  by  appellant. 

A.  £.  Cole  &  Son  for  appellant. 

I  £.  L.  Worthington  and  W.  H.  Wadsworth  for  appellee. 

Appeal  from  Mason  Oiroult  Court.  1    ji 
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OpioioD  of  tfae  conrt  by  Jadge  White. 

The  appellant,  Howard,  instituted  this  action  for  damages  to  a  horse. 
oaused  by  being  entangled  in  a  barbed-wire  fence,  which  was  down  and  out 
of  repair.  The  petition  alleges  that  appellant  was  a  tenant  on  the  farm  of 
one  Heinert,  through  which  appellee's  road  runs,  and  that  appellee,  under 
an  agreement  with  Reinert,  the  landowner,  erected  along  the  railroad  rlgbt 
of  way  a  barbed  wire  fence,  but  had  suffered  and  permitted  it  to  be  and  re- 
main in  bad  repair;  to  fall  down  and  the  wires  thereof  to  be  down,  Into 
which  the  horse  went,  became  entangled  and  was  greatly  injured.  Tfae 
damage  claimed  was  $250.  There  is  an  allegation  that  the  Maysville  8s  Biff 
Sandy  Co.  was  the  owner  of  the  road  and  had  leased  the  same  to  the  Chesa- 
peake &  Ohio  H.  H.  Co.,  and  both  companies  were  sued. 

The  court  below  sustained  a  motion  requiring  appellant  to  elect  whether 
he  would  proceed  in  tort  or  on  breach  of  contract.  Appellant,  on  being  re- 
quired to  do  so,  elected  to  sue  in  tort.  Thecoart  then  sustained  a  demurrer 
of  the  Maysville  &  Big  Sandy  R.  R.  Co.  to  the  petition,  and  overruled  the 
demurrer  of  the  Chesapeake  &  Ohio  Railway  Co.  The  defendant,  Chesa- 
peake &  Ohio  R.  B.  Co.,  then  answered,  and  pleaded  a  general  denial 
that  the  barbed -wire  fence  was  out  of  repair,  and  said  it  bad  no  knowledge 
or  information  as  to  any  agreement  between  its  lessor  and  the  land  owner, 
Reinert;  also  pleaded  contributory  negligence  in  appellant  which  contributed 
to  the  injury,  but  the  facts  constituting  the  contributory  negligence  are  not 
pleaded.  At  the  conclusion  of  appellant's  evidence  the  court  peremptorily 
instructed  the  jury  to  find  for  defendant,  which  was  done.  This  appeal 
seeks  to  set  aside  that  verdict  and  judgment,  as  well  as  the  judgment  dis- 
missing as  to  the  Maysville  &  Big  Sandy  R.  R.  Co.  upon  sustaining  its  de- 
murrer to  the  petition. 

We  are  of  opinion  that  the  petition  states  a  oause  of  action  against  the 
Maysville  &  Big  Sandy  R.  R.  Co.  as  well  as  the  Chesapeake  &  Ohio  R. 
R.  Co.  By  the  agreement  pleaded  as  having  been  entered  Into  between 
the  Maysville  &;  Big  Sandy  R.  R.  Co.  and  Reinert,  the  land  owner,  it  be- 
came its  duty  to  erect  a  fence  along  the  right  of  way,  and  if  it  was  suffered 
and  permitted  to  remain  out  of  repair  and  appellant's  horse  was  injured 
thereby,  be  can  recover  against  the  company  owning  the  road  as  well  as  that 
operating  under  the  lease.  The  duty  to  maintain  the  fence  and  to  keep  It  in 
inpair  can  not  be  shifted  from  the  Maysville  &  Big  Sandy  R.  R.  Co.  by  the 
lease,  so  as  to  relieve  itself  from  liability.  (McCabe,  Adm'r  v.  Maysville 
&  Big  Sandy  R.  R.  Co.,  23  Ky.  Law  Rep.,  2328.) 

The  court,  therefore,  erred  in  sustaining  the  demurrer  to  the  petition.  We 
are  also  of  opinion  that  the  court  erred  in  giving  the  peremptory  instruotion 
to  find  for  the  defendant.  The  evidence  introduced  by  appellant  entitled 
him  to  have  the  case  submitted  to  the  jury.  It  is  suggested  that  the  appel- 
lant failed  to  prove  the  contract  between  the  Maysville  &  Big  Sandy  B.  R. 
Co.  and  Reinert.  and,  therefore,  failed  in  its  case.  The  bill  of  exceptions 
shows  that  proof  to  that  effect  had'not  been  offered  when  the  court  gave  the 
instruction,  and  appellant  had  closed  his  case.  But  the  answer  of  the  Chesa- 
peake &  Ohio  R.  B.  Co.  does  not  deny  the  existence  of  such  contract  and 
agreement.  The  answer  avers  it  has  no  knowledge  or  infonuatlon  of  SDch 
contract  (which  appears  from  evidence  offered  to  have  been  a  recorded  deed), 
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but  does  oot  deny  the  faot  that  there  was  stioh  oootract.  There  was,  there- 
fore, a  oonfessloo  of  the  allegation  of  the  petition  that  there  was  such  con- 
tniot  as  to  the  fence,  and  being  confessed,  need  not  be  proved. 

Appellee  moves  to  dismiss  the  appeal  for  laok  of  jurlsdlotion,  on  the  idea 
that  under  the  proof  introduced  below  a  recovery  was  not  authorized  for  as 
much  as  |S0O,  which  is  below  the  jurisdiction  of  this  court.  The  amount 
claimed  in  the  petition  is  $360,  and  this  is  the  limit  for  which  judgment 
might  have  been  rendered,  and  as  there  was  nothing  recovered  there  is  in 
controversy  the  full  sum  claimed.  On  another  trial  the  appellant  might 
show  a  right  to  recover  1360,  and  if  he  should  do  so  there  is  no  legal  hindrance 
from  Judgment.  The  amount  in  controversy  is  the  amount  sued  for,  and  for 
which  a  Judgment  could  be  rendered  In  the  action,  which  Is  here  $260.  (Wil- 
liam V.  Wilson,  6  Dana,  697;  6  Ky.  Law  Rep.,  424  and  600;  6  Ej.  Law  Rep., 
610.) 

The  motion  to  dismiss  will  be  overruled,  and  for  the  reasouR  given  the 
Judgment  reversed  for -a  new  trial  and  for  proceedings  not  inconsistent  here- 
with. 


HILL  V.  RAGLAND,  &c. 
(Filed  December  3,  1002.) 

1.  Damages— Liability  of  sheriff  for  wrongful  levy  of  attachment— Surety 
—Statute  of  limitation— Appellee,  as  sheriff,  levied  an  attachment  on  a  stock 
of  goods  as  the  property  of  B.,  and  appellant,  his  wife,  intervened,  claiming 
the  property  as  her  own.  The  property  was  placed  in  the  hands  of  a  receiver 
of  the  court,  and  when  sold  realized  $1,400.  It  was  finally  decided  that  the 
goods  belonged  to  appellant.  Appellant  filed  this  suit  against  the  sheriff  on 
his  bond  for  the  value  of  the  goods,  which  he  claimed  to  have  been  worth  at 
the  time  of  the  levy  $2,500.  The  petition  in  the  action  was  defective  in  sev- 
eral respects,  but  no  objection  was  made  as  to  its  suflSciency.  Issue  was 
Joined,  and  a  verdict  for  $906  was  rendered  In  favor  of  plaintiff.  This  verdict 
was  set  aside  for  sufficient  reasons,  and  a  new  trial  resulted  in  a  verdict  for 
$1,000  in  favor  of  appellant.  Appellee  made  a  motion  for  judgment  in  his 
favor  notwithstanding  the  verdict,  which  motion  was  sustained  by  the  court. 
The  surety  was  released  from  liability  on  his  plea  of  the  seven  years'  statute 
of  limitation,  and  the  sheriff  pleaded  the  statute  of  limitation  of  five  years, 
claiming  that  as  this  was  an  action  of  tort,  this  statute  relieved  him  from 
liability.  The  court  sustained  the  demurrer  to  plea  of  limitation  by  the 
sheriff.  From  the  judgment  in  favor  of  appellee  thin  appeal  Is  prosecuted. 
Held— That  the  surety  was  properly  released  from  liability  under  his  plea  of 
the  seven  years'  statute  of  limitation,  but  the  liability  of  the  sheriff  was  not 
barred  after  five  years,  as  the  action  was  on  the  bond,  although  InartiflGlally 
drawn,  and  was  not  barred  until  after  fifteen  years.  A  wrongful  act  done 
by  a  sfaerifl  under  color  and  by  virtue  of  his  office,  acting  under  a  writ  which 
by  law  he  was  permitted  and  authorized  to  execute,  is  a  breach  of  the  bond 
He  acts  only  in  virtue  of  the  authority  given  him  by  law,  and  then  only 
beoause  of  and  always  under  his  official  bond. 

}S.  Indemnifying  bond— Taking  of  a  bond  of  indemnity  before  executing 
an  attachment  does  not  protect  the  officer  from  suit  by  a  stranger  to  the 
writ,  whose  property  has  been  erroneously  levied  upon,  and  the  sheriff  is  not 
relieved 'from  liability  because  the  property  was  sold  by  the  receiver.  The 
iberlff  by  bit  wrongftil  aothad  let  in  motion  the  train  of  evil,  culminating 
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Kentucky  Statutes,  Id  respect  to  stamping  his  ballot,  was  neoessary  Id  order 
to  entitle  him  to  have  bis  vote  counted.  Held— That  the  lower  court  prop- 
erly counted  the  seventy  rejected  or  questioned  ballots.  There  is  no  statutory 
provision  anywhere  forbidding  the  marking  of  a  ballot  in  the  circle  under 
two  devices  or  providing  for  the  rejection  of  any  so  marked.  The  provision 
of  the  statute,  that  "no  ballot  shall  be  rejected  for  any  technical  error  which 
does  not  make  it  impossible  to  determine  the  voter's  choice, "  was  not  re- 
pealed  by  the  act  of  October  16,  1900.  If,  therefore,  the  voter's  choice  can  be 
determined,  there  is  nothing  in  the  statute  to  prevent  these  ballots  having 
effect  unless  the  marks  be  construed  to  be  distinguishlncE  marks  within  the 
meaning  of  section  1476,  Kentucky  Statutes.  This  court  has  decided  that 
marks  made  upon  a  ballot  in  good  faith  were  not  distinguishing  marks 
because  not  placed  upon  them  for  that  purpose.  There  is  no  proof  in  this 
case  to  show -that  the  marks  placed  on  the  ballot  were  made  with  intent  of 
being  distinguishing  marks. 

2.  Constitutional  law— -Jurisdiction— The  act  "to  further  regulate  elec- 
tions." passed  in  1898,  and  the  act  of  October  16,  1900,  to  further  regulate 
elections,  and  the  act  of  October  24,  1900.  "An  act  to  further  regulate  elec- 
tions," which  became  a  law  March  11,  1898,  are  not  in  violation  of  section  61 
of  the  Constitution,  which  provides  that  no  law  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title,  and  the  circuit  court 
has  jurisdiction  of  contested  election  cases. 

Maury  Kemper  and  C.  J.  Bronston  for  appellant. 

J.  D.  &  G.  R.  Hunt,  R.  A.  Thornton  and  Falconer  &  Falconer  for  appellee^ 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

Appellant  Herndon  and  appellee  Farmer  were  the  Democratic  and  Repub- 
lican candidates  for  the  office  of  justice  of  the  peace  in  the  fourth  magis- 
terial district  of  Fayette  county  at  the  election  held  in  November.  1901. 
Their  names  were  regularly  placed  upon  the  oflficial  ballots  under  the 
Democratic  and  Republican  devices,  respectively,  and  they  were  voted  for  at 
said  elention.  Upon  the  official  ballots  there  was  a  Democratic  ticket  under 
the  party  device  of  the  chicken  cock,  with  the  candidates  for  each  office  to 
be  filled  at  the  election.  There  was  a  Republican  ticket  under  the  party  de- 
vice of  the  log  cabin,  containing  a  list  of  candidates  for  a  number  of  the 
offices  to  be  filled,  but  without  a  candidate  for  the  office  of  county  couit 
clerk.  There  was  also  an  independent  candidate  for  the  office  of  county 
court  clerk,  whose  name  appeared  in  separate  column  under  his  own  device, 
viz.,  a  likeness  of  himself.  Under  the  device  of  each  of  the  two  parties,  and 
also  under  the  device  of  Claude  Chlnn,  the  independent  candidate  for  county 
court  clerk,  there  was  a  circle.  Below  the  circle,  under  Chinn^s  picture, 
was  the  printed  title  of  the  office  for  which  he  was  a  candidate,  and  below 
that  his  name,  with  a  small  square  to  the  right  of  it,  and  below  that  a  blank 
space,  with  a  small  square  to  the  right  of  it. 

The  vote  in  all  the  precincts  is  admitted  to  have  been  correctly  oounted  by 
the  election  commissiouors,  with  the  exception  of  seventy  disputed  and  ques- 
tioned ballots,  which  were  not  counted  by  the  offlcers  of  eleotioD  or  by  the 
election  commissioners.  The  vote,  as  tabulated  by  the  election  commlBsioD- 
ers,  showed  a  majority  of  twelve  votes  in  favor  of  Herndon.  Some  qnestion 
was  made  as  to  the  mode  of  preservation  of  twenty  of  the  disputed  and  qnes- 
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tioDed  ballots,  but  it  Is  not  TDSterial  to  consider  it,  as  the  disputed  ballots 
from  the  other  preoinots,  if  counted,  would  give  the  election  to  Farmer, 
and  the  counting  of  the  remaininfj;  twenty  disputed  ballots  would  only  in- 
crease his  majority.  Sixty-two  of  the  seventy  questioned  ballots  are  plainly 
marked  with  the  stencil  in  the  circle  under  the  log  cabin  and  in  the  circle 
under  Claude  Chinn's  picture;  the  other  eight  are  plainly  marked  in  the 
<3irole  under  the  chicken  cock  and  in  the  circle  under  Claude  Chinn's  pic- 
ture. If  these  ballots  are  counted  in  the  race  for  magistrate,  they  change 
the  result  from  a  majority  of  twelve  for  Herndon  to  a  majority  of  forty-two 
for  Farmer.  The  commissioners  refused  to  count  them.  Upon  a  contest 
being  instituted,  the  circuit  court  counted  the  disputed  ballots  and  awarded 
the  election  to  Farmer.  From  that  judgment  Herndon  has  apjjenled,  and 
urges  two  grounds  for  reversal :  First,  that  the  ballots  marked  with  the  sten- 
cil in  the  circle  under  either  the  Democratic  or  Republican  device,  and  also 
marked  with  the  stencil  in  the  circle  under  the  device  of  Claude  Chinn,  the 
Independent  candidate  for  county  court  clerk,  can  not  be  counted  for  any 
one;  and,  second,  that  the  Fayette  Circuit  Court  had  no  jurisdiction  of  this 
contest.  Counsel  for  appellant  concedes  that  the  purpose  of  the  voter  in 
thus  stamping  his  ballot  is  perfectly  apparent,  but  that  this  purpose  has  not 
been  legally  expressed,  and  must  be  disregarded. 

Appellant  claims  that  section  1471,  Kentucky  Statutes,  makes  provision 
for  the  method  of  voting  for  a  list  of  candidates  upon  the  same  ticket,  and 
at  the  same  time  voting  for  an  individual  upon  another  ticket;  that  this 
method  is  clearly  defined,  and  to  accomplish  the  desired  result  the  voter 
must  vote  in  the  circle  under  the  device  of  the  list  or  ticket  of  candidates 
for  whom  he  desires  to  vote,  and  also  in  the  little  squares  provided  by  law 
after  the  name  of  the  person  for  whom  he  desires  to  vote  upon  the  other 
ticket;  that  the  marks  made  by  the  voters  upon  the  ballots  here  in  question 
are  in  utter  disregard  of  the  statutory  method,  and  for  that  reason  can  not 
be  counted  for  any  candidate  of  any  party;  and  that  it  was  never  intended 
by  the  legislature  that  a  voter  could  cast  his  vote  and  have  it  counted  if  he 
marked  it  in  the  circle  under  two  party  devices.  He  also  claims  that  all 
that  part  of  section  1471,  Kentucky  Statutes,  which  is  not  re  enacted  in  sec- 
tion 4  of  the  act  of  October  16,  19(i0,  "to  further  regulate  elections,"  is  re- 
pealed by  the  latter  act,  under  the  doctrine  in  Broadus  v.  Broadus,  10  Bush, 
809.  In  the  recently-decided  case  of  Pettit  v.  Yewell,  24  Ky.  Law  Kep. ,  565, 
in  an  opinion  by  Judge  Paynter,  it  was  held:  "There  was  nothing  in  the 
act  which  is  in  conflict  with  that  part  of  section  1471  which  provides  that 
DO  ballots  shall  be  rejected  for  any  technical  error  which  does  not  make  it 
impossible  to  determine  the  voter's  choice." 

On  behalf  of  appellee  it  is  maintained  that  in  the  act  of  October  16,  1900, 
there  is  nothing  in  conflict  with  that  part  of  section  1471  which  prescribes 
the  method  of  voting,  except  in  so  far  as  the  latter  act  provides  for  voting 
by  stamping  the  stencil  in  a  circle  under  the  device,  in  lieu  of  stamping  the 
fltenoll  in  the  square  in  which  the  device  was  printed  under  the  former  stat- 
ute. This  seems  necessarily  to  follow  from  the  decision  in  Pettit  v.  Yewell. 
Moreover,  if  the  new  act  repeals  all  the  provisions  of  section  1471  not  set 
forth  and  re-enacted,  there  would  remain  no  provision  for  the  clerk  taking 
the  name  and  residence  of  the  voter,  for  his  marking  it  on  the  secondary 
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stnb,  for  his  detaohing  and  furnishing  a  ballot  to  the  voter,  for  bis  explain- 
ing the  method  of  voting,  or  for  the  elector  to  retire  alone  to  one  of  th»- 
booths. 

Appellee  further  argues  that  section  1471  provides  two  methods  of  voting, 
either  of  which  may  be  adopted  by  the  voter  if  he  so  desires :  First,  it  1» 
provided  that  on  receipt  of  his  ballot  the  elector  shall  retire  alone  to  one  of 
the  booths,  "and  shall  prepare  his  ballot  by  marking  in  the  appropriate 
square  a  cross  mark  immediately  following  the  name  of  the  candidate  of  hia 
choice  for  such  office  to  be  filled ;  and  In  case  of  a  question  submitted  to  the 
vote  of  the  people,  by  marking  in  the  appropriate  square  a  cross  mark  against 
the  answer  which  he  desires  to  give."  We  have  no  doubt,  and  counsel  for 
appellant  concedes  iu  argument  that  this  mode  of  voting  is  still  proper^ 
that  the  elector  may  vote  for  every  candidate  upon  one  ticket  by  stamping^ 
in  the  square  to  the  right  of  each  name,  or  that  he  may,  in  like  manner, 
vote  for  all  the  candidates,  except  one,  upon  one  ticket,  and  for  the  candi- 
date for  the  omitted  office  upon  another  ticket,  by  stamping  in  the  squares 
following  the  names  of  such  candidates  upon  the  two  tickets.  There  1» 
equally  little  doubt  that  if  he  votes  by  stamping  in  the  squares  following^ 
all  the  names  upon  one  ticket,  and  in  the  square  fallowing  the  name  of  one 
candidate  upon  another  ticket,  his  vote  must  be  counted  for  all  the  candi- 
dates opposite  whose  names  he  placed  his  mark  except  for  the  two  candi- 
dates for  whom  he  voted  for  the  same  office.  This  is  so  according  to  the 
statute,  which  provides  further  on  in  the  section  that  **if  the  elector  marka 
more  names  than  there  are  persons  to  be  elected  to  an  office,  or  if  for  any 
reason  it  is  impossible  to  determine  the  voter's  choice  for  the  office  to  be 
filled,  his  ballot  shall  not  be  counted  for  such  office."  This  method  is  called 
by  appellee,  and  is  the  primary  mode  of  voting  provided  by  the  statute. 

But  the  statute  provides  a  secondary  mode  of  voting,  and  it  is  for  thla 
method  that  the  devices  are  provided.  This  has  been  altered  by  the  new  act 
solely  by  substituting  a  stamp  in  the  circle  under  the  device  for  a  stamp  in 
the  square  with  the  device.  In  the  new  act  it  reads:  "Should  any  elector 
desire  to  vote  for  each  and  every  candidate  of  one  party,  he  shall  make  a 
cross  mark  in  the  circle  under  the  device  of  said  party,  and  the  vote  shall  be 
counted  for  all  the  candidates  under  said  device." 

This  appellee  calls  the  secondary  mode  of  voting.  It  is  not  exclusive  of 
the  primary  mode,  and  has  never  been  so  regarded.  The  statutory  provision 
for  this  secondary  Aiethod  of  voting  has  appended  to  it  a  proviso,  as  follows: 
"Provided,  however,  If  a  cross  loark  (X)  be  made  in  the  circle  under  a  party 
device  and  a  cross  mark  (X)  be  also  made  after  one  or  more  candidates  of  a 
different  party,  or  parties,  the  vote  shall  be  counted  for  the  candidates  sa 
marked,  and  not  for  the  candidates  for  the  same  offices  of  the  party  so 
marked,  but  the  vote  shall  be  counted  for  the  other  candidates  of  said  party." 

This  proviso  imposes  no  additional  obligation  on  the  voter.  It  does  not 
require  him  to  vote  in  the  manner  thus  indicated.  It  is  not  even  permissive. 
It  does  not  say  that  he  may  vote  in  this  manner.  It  says  only  that  if  be 
does  vote  in  this  mode  his  vote  shall  be  counted,  and  how  it  shall  be  counted. 

There  is  no  statutory  provision  anywhere,  in  any  of  the  election  statutes^ 
forbidding  the  marking  of  a  ballot  in  the  circle  under  two  devices,  or  pro> 
Tiding  for  the  rejection  of  any  so  marked.    On  the  contrary,  even  where  the 
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voter  marks  more  names  tban  there  are  persons  to  be  elected  to  an  offloe,  the 
statute  annuls  his  ballot  onlj  with  respect  to  that  particular  office,  and 
leaves  It  valid  as  to  all  other  offices  as  to  which  he  Indicated  his  intention. 
And  it  provides  further:  "No  ballot  shall  be  rejected  for  any  technical  error 
which  does  not  make  it  Impossible  to  determine  the  voter's  choice."  If, 
therefore,  the  voter's  choloe  can  be  determined »  there  is  nothing  In  the  stat- 
ute to  prevent  these  ballots  having  effeot,  unless  these  marks  be  construed 
to  be  distinguishing  marks,  within  the  meaning  of  section  1476. 

But  in  the  case  of  Houston  v.  Steele,  17  Ky.  Law  Rep. ,  1149,  we  held  In 
substanoe,  and  in  Graham  v.  Graham,  84  Ky.  Law  Rep.,  SO,  specifically, 
that  marks  made  upon  a  ballot  in  good  faith  were  not  distinguishing  marks, 
beoause  "not  placed  upon  them  for  that  purpose."  It  was  upon  this  view 
that,  in  spite  of  the  statutory  requirement  that  "all  marking  upon  the  bal- 
lots shall  he  made  with  black  ink  stencil,"  we  held  in  Houston  v.  Steele, 
and  in  the  Graham  case,  that  marks  with  a  black  lead  pencil,  or  even  with 
a  red  one,  or  with  blurred  cross  marks,  or  with  the  butt  end  of  the  stencil, 
should  be  counted,  if  the  voter's  intent  oould  be  deduced  therefrom.  In  the 
case  at  bar  it  is  not  necessary  to  decide,  and  we  do  not  decide,  what  effect 
the  placing  of  the  stamp  in  the  circle  under  the  device  of  Ghinn,  the  inde- 
pendent candidate  for  county  court  clerk,  should  have  as  to  that  office. 
Whether  it  had  the  effect  of  cancelling  the  ballot  so  far  as  that  office  was 
concerned,  even  though  there  was  no  candidate  for  such  office  upon  the 
tioket  under  whose  device  the  voter  stamped,  is  not  necessary  to  be  decided. 
What  we  decide  is,  that  there  is  no  technical  error  in  the  marking  of  this 
ballot  which  makes  it  impossible  to  determine  the  voter's  choloe  for  magis- 
trate. That  choice  was  perfectly  evident,  and  the  circuit  court  correctly  so 
held. 

The  other  question,  and  which  was  most  elaborately  and  ably  argued  by 
counsel  for  appellant,  Is  as  to  the  Jurisdiction  of  the  circuit  court  in  elec- 
tion contests.  With  great  ability  and  force  it  is  urged  that  the  act,  law  of 
1808,"  to  further  regulate  elections;"  the  act  of  October  16,  1900,  "to  further 
regulate  elections,"  and  the  act  of  October  24,  1900,  "to  amend  an  act  en- 
titled, *An  act  to  further  regulate  elections.'  which  became  a  law  March' 11, 
1898,  the  objections  of  the  governor  to  the  contrary  notwithstanding,"  are 
all  invalid  under  section  51  of  the  Constitution,  providing  that  "no  law 
enacted  by  the  general  assembly  shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title,  and  no  law  shall  be  revised,  amended, 
or  the  provisions  thereof  extended  or  conferred  by  reference  to  its  title  only, 
but  so  much  thereof  as  is  revised,  amended,  extended  or  conferred,  shall  be 
re-enacted  and  published  at  length." 

Without  going  into  an  extended  consideration  of  counsel's  argument,  it 
may  be  said  that  the  case  of  Purnell  v.  Mann,  SO  Ky.  Law  Rep.,  1146,  in 
which  the  election  law  of  1898  was  held  not  objectionable  by  reason  of  this 
oonstitutlonal  provision,  was  not  overruled  in  Pratt  v.  Breckinridge,  S3  Ky. 
Law  Rep.,  1867,  in  so  far  as  the  former  case  passed  upon  this  question.  In 
the  reoent  case  of  Stewart  v.  Rose,  S4  Ky.  Law  Rep. ,  347,  while  this  question 
was  not  specifically  considered,  the  validity  of  the  act  of  1900  was  recognized. 
So  far  as  the  decisions  go  the  oonstitutlonal  question  here  raised  is  decided 
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1050  SEIFEBT  V.  OAMFBELL,  M. 

adversely  to  appellant's  ooDteDtion,  and  the  ooart  Is  DOt  disposed  to  re-open 
the  questioD. 

For  the  reasoDs  given  the  judgment  is  afSrmed. 

Whole  court  sitting. 

Judge  Paynter  dissents. 


SIEFFBRT  V.  CAMPBELL,  &o. 

(Filed  Deoember  8.  1908— Not  to  be  reported.) 

Claim  and  delivery—Liens— Growing  orops—A  sold  to  B  fifteen  aorea  of 
land  and  B  executed  his  note  for  the  purchase  money,  due  in  five  years  from 
date,  bearing  interest,  payable  annually,  and  oontainlng  a  provision  that  In 
default  of  the  payment  of  annual  interest  the  entire  debt  should  fall  due. 
B  sold  to  appellant,  and  A  Instituted  suit  to  enforce  the  pnrohase-moDey 
llen«  to  which  appellant  was  made  a  party.  A  judgment  and  decree  of  sale 
was  entered,  and  the  land  sold  to  satisfy  the  purchase-money  lien  in  Febru- 
ary, 1001,  and  plaintiff  became  the  purchaser.  The  sale  was  confirmed,  and 
deed  made  and  writ  of  possession  was  issued  and  executed  March  96,  1901. 
When  this  writ  was  executed  there  was  a  growing  crop  of  wheat  on  the  laud, 
which  was  sown  in  the  fall  of  1900,  and  was  harvested  in  June,  1901,  and  ap- 
pellant instituted  this  suit  in  replevin  to  recover  possession  of  the  wheat 
from  the  purchasei  and  her  tenant.  Held— That  the  crop  of  wheat  passed  to 
the  purchaser  by  a  conveyance  of  the  land  with  the  possession.  If  the  wheat 
was  improperly  sold,  because  it  was  personalty  and  not  subject  to  the  veu- 
dor's  lien,  the  remedy  would  be  in  the  suit  which  deoreed  a  sale  without 
reservation  or  exception  of  the  wheat  crop. 

Robt.  D.  Vance  for  appellant. 

Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  White. 

Appellant  brought  this  action  in  replevin  to  recover  possession  of  wheat 
that  had  been  grown  on  fifteen  acres  of  land,  and  had  been  harvested  by  ap- 
pellees. 

The  pleadings  and  proof  present  this  state  of  fact,  which  Is  not  disputed. 
On  September  21,  1898,  Louis  Sieffert  purchased  of  Margaret  A.  Buckman, 
appellee  herein,  a  tract  of  land  in  Henderson  county,  executing  bis  note 
therefor,  due  in  five  years,  and  containing  a  provision  that  in  default  of  the 
payment  of  annual  interest  the  entire  debt  should  fall  due.  Louis  Sieffert 
sold  to  Busch,  and  Buscb  sold  to  appellant,  the  vendor's  lien  following  the 
property.  On  October  11,  1900,  Mrs.  Buckman  filed  her  action  to  enforce  the 
purchaso  money  lien,  to  which  she  made  appellant  a  party.  In  that  action 
a  judgment  and  decree  of  sale  was  entered  and  the  land  was  sold  to  satisfy 
the  purchase-money  lieu,  on  February  25,  1901,  when  Mrs.  Buckman  became 
the  purchaser.  On  March  1,  1901,  the  sale  was  confirmed  and  deed  made  and 
writ  of  possession  was  awarded.  On  March  21,  1901,  the  writ  of  possession 
issued  and  was  executed  March  25,  1901. 

The  cro])  of  wheat  in  controversy  was  sown  In  the  fall  of  1900,  but  whether 
before  or  after  the  foreclosure  suit  was  filed  does  not  appear,  and  was  conse- 
quently growing  on  the  land  when  the  decree  was  entered  and  when  the  Mle 
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was  made  and  poesession  taken  nnder  the  writ.  The  wheat  was  harvested  in 
Jnne  or  Jnly,  and  this  action  was  instituted  in  Angnst  to  recover  possession 
of  the  wheat  from  Mrs.  Bnokman  and  her  tenant.  Campbell.  Upon  these 
facts  the  lower  ooart  dismissed  the  petition,  rendering  judgment  accordingly, 
to  reverse  which  this  appeal  is  prosecuted.  The  general  rule  of  law  is  that 
growing  crops  pass  to  the  purchaser  by  a  conveyance  of  the  land  with  the 
possession.  This  rule  may  be  varied  by  agreement,  and  it  does  not  apply  as 
to  the  crops  of  a  tenant  in  possession  under  a  valid  lease. 

In  this  case  the  decree,  sale  and  deed  conveyed  the  title  of  appellant, 
Mayme  Seiffert,  and  so  fax  as  appears  there  is  nothing  to  make  an  ezcep 
tion  to  the  rule.  Appellant  was  the  owner  and  in  possession  of  the  land 
and  by  the  decree,  sale  and  deed  by  the  master  commissioner  her  title  and 
Interest  was  conveyed  and  possession  was  given  by  the  writ.  This  all  ap  - 
pears  in  the  foreclosure  suit,  and  is  conclusive.  If  the  wheat  was  improperly 
sold,  because  it  was  personalty  and  was  not  liable  to  the  vendor's  lien,  the 
remedy  would  be  in  that  suit  which  decreed  a  sale  without  reservation  or 
exception  of  the  wheat  crop. 

Judgment  affirmed. 


HOWARD  V.  MATSVILLB  &  BIG  SANDY  R.  R.  CO. 
(Filed  December  3,  1902— Not  to  be  reported.) 

1.  Bailroads—Damages— Negligence— Pleadings  —  Instructions— Appellant 
instituted  this  action  to  recover  damages  to  a  horse,  caused  by  being  en- 
tangled in  a  barbed-wire  fence,  which  was  down  and  out  of  repair.  Appel- 
lant alleged  in  his  petition  that  he  was  a  tenant  on  the  farm  of  R. ,  and  that 
appellee,  under  an  agreement  with  R.,  the  land  owner,  erected  along  its 
right  of  way  a  barbed -wire  fence,  but  had  suffered  it  to  be  and  remain  in 
bad  repair,  and  that  the  horse  became  entangled  in  it  and  was  injured.  The 
damages  claimed  were  |260.  It  was  alleged  that  the  Maysville  &  Big  Sandy 
R.  R.  Co.  was  the  owner  of  the  road,  and  that  it  had  leased  same  to  the 
Chesapeake  &  Ohio  Railroad  Co..  which  was  operating  trains  over  it  at  the 
time  of  the  injury.  The  court  below  sustained  a  motion  requiring  appellant 
to  elect  whether  he  would  proceed  in  tort  or  on  breach  of  contract.  Appel- 
lant, on  being  required  to  do  so,  elected  to  sue  in  tort.  The  court  then  sus- 
tained a  demurrer  of  appellee  to  the  petition  and  overruled  a  demurrer  of 
the  C.  &  O.  R.  R.  Co.  After  hearing  the  evidence  of  appellant  the  court  gave 
a  peremptory  instruction  to  find  for  defendant.  Appellant  prosecutes  this 
appeal.  Held— That  the  court  improperly  sustained  the  demurrer  to  the 
petition  offered  by  appellee  as  the  petition  stated  a  good  cause  of  action 
against  both  railroad  companies.  The  court  erred  in  giving  a  peremptory 
Instruction  to  find  for  defendant  on  the  ground  that  there  was  proof  offered 
to  show  the  contract  between  the  owner  of  the  land  and  appellee,  as  the  C. 
&  O.  R.  R.  Co.  did  not  deny  the  existence  of  this  contract,  and  no  proof  of 
it  was  necessary. 

8.  Jurisdiction— The  Court  of  Appeals  has  jurlBdlction  of  this  appeal,  as 
$250  is  the  amount  of  damages  claimed  by  appellant. 

A.  £.  Cole  &  Son  for  appellant. 

E.  L.  Worthington  and  W.  H.  Wadsworth  for  appellee. 

Appeal  from  Mason  Circuit  Court.  t    ji 
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Opinion  of  the  court  by  Judge  White. 

The  appellant,  Howard,  instituted  this  action  for  damages  to  a  borfle. 
caused  by  being  entangled  in  a  barbed-wire  fence,  which  was  down  and  out 
of  repair.  The  petition  alleges  that  appellant  was  a  tenant  on  the  farm  of 
one  Reinert,  through  which  appellee's  road  rnns,  and  that  appellee,  under 
an  agreement  with  Reinert,  the  landowner,  erected  along  the  railroad  right 
of  way  a  barbed  wire  fence,  but  had  suffered  and  permitted  it  to  be  and  re- 
main in  bad  repair;  to  fall  down  and  the  wires  thereof  to  be  down,  into 
which  the  horse  went,  became  entangled  and  was  greatly  injured.  The 
damage  claimed  was  $250.  There  is  an  allegation  that  the  Maysvllle  Ss  Bi|c 
Sandy  Co.  was  the  owner  of  the  road  and  had  leased  the  same  to  the  Chesa- 
peake &  Ohio  R.  R.  Co.,  and  both  companies  were  sued. 

The  court  below  sustained  a  motion  requiring  appellant  to  elect  whether 
he  would  proceed  in  tort  or  on  breach  of  contract.  Appellant,  on  being  re- 
quired to  do  so,  elected  to  sue  in  tort.  The'ooort  then  sustained  a  demurrer 
of  the  Maysville  &  Big  Sandy  R.  R.  Co.  to  the  petition,  and  overruled  the 
demurrer  of  the  Chesapeake  &  Ohio  Railway  Co.  The  defendant,  Chesa- 
peake &  Ohio  R.  R.  Co.,  then  answered,  and  pleaded  a  general  denial 
that  the  barbed -wire  fence  was  out  of  repair,  and  said  it  had  no  knowledge 
or  information  as  to  any  agreement  between  its  lessor  and  the  land  owner, 
Reinert;  also  pleaded  contributory  negligence  in  appellant  whloh  oontributed 
to  the  injury,  but  the  facts  constituting  the  contributory  negligence  are  not 
pleaded.  At  the  conclusion  of  appellant's  evidence  the  court  peremptorily 
instructed  the  jury  to  find  for  defendant,  which  was  done.  This  appeal 
seeks  to  set  aside  that  verdict  and  judgment,  as  well  as  the  judgment  dis- 
missing as  to  the  Maysville  &  Big  Sandy  R.  R.  Co.  upon  sustaining  its  de- 
marrei  to  the  petition. 

We  are  of  opinion  that  the  petition  states  a  oause  of  action  against  the 
Maysville  &  Big  Sandy  R.  R.  Co.  as  well  as  the  Chesapeake  &  Ohio  R. 
R.  Co.  By  the  agreement  pleaded  as  having  been  entered  into  between 
the  Maysville  &;  Big  Sandy  R.  R.  Co.  and  Reinert,  the  land  owner,  it  be- 
came its  duty  to  erect  a  fence  along  the  right  of  way,  and  if  it  was  suffered 
and  permitted  to  remain  out  of  repair  and  appellant's  horse  was  injured 
thereby,  he  can  recover  against  the  company  owning  the  road  as  well  as  that 
operating  under  the  lease.  The  duty  to  maintain  the  fence  and  to  keep  it  In 
repair  can  not  be  shifted  from  the  Maysville  &  Big  Sandy  R.  B.  Co.  by  the 
lease,  so  as  to  relieve  itself  from  liability.  (McCabe,  Adm'r  v.  Maysville 
&  Big  Sandy  R.  R.  Co.,  33  Ky.  Law  Rep..  2328.) 

The  court,  therefore,  erred  in  sustaining  the  demurrer  to  the  petition.  We 
are  also  of  opinion  that  the  court  erred  in  giving  the  peremptory  Instruotion 
to  find  for  the  defendant.  The  evidence  introduced  by  appellant  entitled 
him  to  have  the  case  submitted  to  the  jury.  It  is  suggested  that  the  appel- 
lant failed  to  prove  the  contract  between  the  Maysville  &  Big  Sandy  B.  R. 
Co.  and  Reinert,  and,  therefore,  failed  in  its  case.  The  bill  of  exceptions 
shows  that  proof  to  that  effect  had'not  been  offered  when  the  court  gave  the 
instruction,  and  appellant  had  closed  his  case.  But  the  answer  of  the  Chesa- 
peake &  Ohio  R.  B.  Co.  does  not  deny  the  existence  of  such  contract  and 
agreement.  The  answer  avers  it  has  no  knowledge  or  Infonuation  of  sacb 
contract  (which  appears  from  evidence  offered  to  have  been  a  recorded  deed), 
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bat  doefl  not  deny  the  faot  that  there  was  snob  ood tract.  Tbere  was,  there- 
fore, a  oonfessloD  of  the  allegation  of  the  petition  that  there  was  snch  con- 
tract as  to  the  fence,  and  being  confessed,  need  not  be  proved. 

Appellee  moves  to  dismiss  the  appeal  for  lack  of  jurisdiution,  on  the  idea 
that  under  the  proof  Introduced  below  a  recovery  was  not  authorized  for  as 
much  as  |S00,  which  is  below  the  jurisdiction  of  this  court.  The  amount 
olftimed  in  the  petition  is  tSSO,  and  this  is  the  limit  for  which  judgment 
mSght  have  been  rendered,  and  as  there  was  nothing  recovered  there  is  in 
controversy  the  full  sum  claimed.  On  another  trial  the  appellant  might 
show  a  right  to  recover  $360,  and  if  he  should  do  so  there  Is  no  legal  hindrance 
from  judgment.  The  amount  in  controversy  is  the  amount  sued  for,  and  for 
which  a  judgment  could  be  rendered  in  the  action,  which  is  here  1250.  (Wil- 
liam Y.  Wilson,  6  Dana,  597;  6  Ky.  Law  Rep.,  424  and  600;  6  Ey.  Law  Rep., 
610.) 

The  motion  to  dismiss  will  be  overruled,  and  for  the  reasons  given  the 
judgment  reversed  for -a  new  trial  and  for  proceedings  not  inconsistent  here- 
with. 


HILL  V.  RAGLAND,  &c. 
(Filed  December  3,  1902.) 

1.  Damages— Liability  of  sherifF  for  wrongful  levy  of  attachment— Surety 
—Statute  of  limitation— Appellee,  as  sheriff,  levied  an  attachment  on  a  stock 
of  goods  as  the  property  of  B.,  and  appellant,  his  wife,  intervened,  claiming 
the  property  as  her  own.  The  property  was  placed  in  the  hands  of  a  receiver 
of  the  court,  and  when  sold  realized  11,400.  It  was  finally  decided  that  the 
goods  belonged  to  appellant.  Appellant  filed  this  suit  against  the  sheriff  on 
his  bond  for  the  value  of  the  goods,  which  he  claimed  to  have  been  worth  at 
the  time  of  the  levy  $2,500.  The  petition  in  the  action  was  defective  in  sev- 
eral respects,  but  no  objection  was  made  as  to  its  sufficiency.  Issue  was 
joined,  and  a  verdict  for  1906  was  rendered  in  favor  of  plaintiff.  This  verdict 
was  set  aside  for  sufBoient  reasons,  and  a  new  trial  resulted  in  a  verdict  for 
11,000  in  favor  of  appellant.  Appellee  made  a  motion  for  judgment  in  his 
favor  notwithstanding  the  verdict,  which  motion  was  sustained  by  the  court. 
The  surety  was  released  from  liability  on  his  plea  of  the  seven  years'  statute 
of  limitation,  and  the  sheriff  pleaded  the  statute  of  limitation  of  five  years, 
claiming  that  as  this  was  an  action  of  tort,  this  statute  relieved  him  from 
liability.  The  court  sustained  the  demurrer  to  plea  of  limitation  by  the 
sheriff.  From  the  judgment  in  favor  of  appellee  this  appeal  is  prosecuted. 
Held— That  the  surety  was  properly  released  from  liability  under  his  plea  of 
the  seven  years'  statute  of  limitation,  but  the  liability  of  the  sheriff  was  not 
barred  after  five  years,  as  the  action  was  on  the  bond,  although  inartifloially 
drawn,  and  was  not  barred  until  after  fifteen  years.  A  wrongful  act  done 
by  a  sheriff  under  color  and  by  virtue  of  his  ofiSce,  acting  under  a  writ  which 
by  law  he  was  permitted  and  authorized  to  execute,  is  a  breach  of  the  bond 
He  acts  only  in  virtue  of  the  authority  given  him  by  law,  and  then  only 
because  of  and  always  under  his  ofiQcial  bond. 

2f.  Indemnifying  bond— Taking  of  a  bond  of  indemnity  before  executing 
an  attachment  does  not  protect  the  officer  Irom  suit  by  a  stranger  to  the 
writ,  whose  property  has  been  erroneously  levied  upon,  and  the  sheriff  is  not 
relieved 'from  liability  because  the  property  was  sold  by  the  receiver.  The 
sheriff  by  bis  wrongful  aothad  set  in  motion  the  train  of  evil,  culminating 
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in  the  loss  of  appellant's  property  by  its  sale  under  the  oi-ders  of  the  court, 
to  whioh  he  had  delivered  it  wrongfully  as  the  property  of  another. 

3.  Judgment  "non  obstante  veredicto"— At  common  law  a  judgment  "non 
obstante  veredicto"  could  be  rendered  only  in  favor  of  a  plaintiff,  but  under 
section  886,  Civil  Code  of  Praotioe,  judgment  shall  be  given  for  the  party 
whom  the  pleadings  entitle  thereto.  In  practice  it  was  one  way,  and  that  a 
most  effective  one,  to  use  a  demurrer  upon  a  bad  pleading.  But  this  is  not 
so.  Where  the  parties  have  attempted  to  join  an  issue  to  be  tried,  and  whioh 
has  been  tried,  however  defective  in  form  the  pleadings  may  be,  a  verdio 
for  the  one  or  the  other  will  be  held  to  cure  such  defective  pleading,  that  Is 
will  cure  them  as  to  their  form,  supplying  all  omitted  necessary  averments 
ooncerning  essential  facts  relied  on,  provided  the  proof  or  admission  of  suob 
facts  were  necessarily  considered  before  the  verdict  could  have  been  ren- 
dered. Then  if  such  facts,  when  considered  as  if  properly  plead  as  to  foma , 
do  not  entitle  the  party  obtaining  the  verdict  to  that  relief,  In  law  the  judg- 
ment will  be  for  his  adversary.  In  this  case  the  motion  for  judgment  for 
defendant  notwithstanding  the  verdict  should  have  been  overruled. 

4.  Pleading— After  one  trial  the  trial  court  did  not  abuse  a  sound  discretion 
in  disallowing  an  amended  answer  to  be  filed,  tendering  an  issue  as  to  the 
ownership  of  the  goods,  which  up  to  that  time  stood  confessed  in  the  oaae. 

John  M.  Galloway  and  Geo.  H.  Galloway  for  appellant. 

W.  B.  Gaines  and  Wright  &  McElroy  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  Mrs.  Hill,  sued  appellee  Bagland  on  his  official  bond  as  aheriff 
of  Warren  county  for  having  wrongfully  levied  an  order  of  attachment  upon 
her  stock  of  merchandise  the  attachment  not  having  issued  against  her 
property,  but  against  that  of  her  husband,  P.  J.  Hill.  The  attachment  was 
levied  in  July,  1898.  Under  familiar  provisions  of  the  Code  of  Practice  the 
attached  property  was  consigned  to  the  receiver  of  the  court,  and  by  him 
sold,  and  the  proceeds  brought  into  court  to  be  disposed  of  ^M3cording  to  the 
rights  of  the  parties  as  finally  fixed  by  the  judgment  in  that  case.  The  cir- 
cuit court  held  that  the  property  belonged  to  P.  J.  Hill,  and  denied  the  claim 
ot  Mrs.  Hill,  appellant,  who  had  intervened  by  a  petition  and  claim.  Mrs. 
Hill  prosecuted  an  appeal  to  this  court.  The  judgment  was  reversed,  it  be- 
ing the  opinion  of  this  court  that  it  was  Mrs.  Hill's  property. 

At  the  receiver's  sale  the  property  brought  about  $1,400.  Some  of  this 
money  was  appropriated  to  the  payment  of  costs  in  the  action,  and  $784.68 
of  it  was  paid  over  to  Mrs.  Hill  on  March  10,  1897.  Mrs.  Hill  afterwards 
collected  from  the  debtors  of  her  husband,  who  had  sued  out  the  attachment, 
$361.  In  this  suit  she  claims  that  the  value  of  her  goods  so  attached  and  sold 
was  $2,600.  After  allowing  credit  for  the  two  smaller  sums  above  named, 
she  seeks  a  judgment  against  the  sheriff  for  the  remainder.  The  allegations 
of  the  petition  as  to  the  execution  of  defendant's  bond,  its  covenants,  and 
the  breach  thereof,  are  as  follows:  "Wherefore,  she  says  defendant  Ragland, 
by  his  trespass  upon  and  seizure  and  forcibly  taking  from  her  said  stock  of 
goods,  etc.,  caused  her  to  lose,  and  damaged  her  the  value  of  said  goods  so 
taken  by  him,  and  upon  and  under  an  attachment  against  another,  and  thus 
violated  and  committed  a  breach  of  his  bond  as  sheriff  then  in  force, and  of 
record,  with  his  oo-defendant,  S,  P.  KeAle,  and  otberi,  «•  furetioiupoo  It; 
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dod  especially  as  he  violated  and  failed  to  perform  his  official  duty,  and 
wrongfully  violated  his  said  bond  and  its  covenants  and  requirements, 
when  he  seized  and  took  her  said  property  in  a  proceeding  and  under  an  or- 
der of  attachment  against  another,  and  not  her,  and  in  which,  and  under 
which,  she  was  in  no  way  connected.  Copy  of  said  bond  is  filed  as  part 
hereof,  marked  'A.'  She  says  that  by  said  trespass  and  wrongful  seizure  of 
her  said  property  said  sheriff  caused  her  to  lose  her  said  stock  of  goods,  then 
worth  at  least  18,500." 

It  subsequently  developed  that  the  bond  marked  '*A,"  and  referred  to  in 
the  petition,  was  not  In  fact  the  oflScialbond  of  the  sheriff,  but  its  covenants 
were  so  general  and  so  similar  to  those  of  the  official  bond  that  the  pleader, 
and  it  seems  the  county  clerk  making  the  copy,  too,  had  made  a  mistake  in 
using  this  copy  as  a  copy  of  the  proper  bond.  Therefore,  on  the  a9th  of  May, 
1901,  plaintiff  filed  an  amended  petition  setting  out  the  above  mistake,  and 
filing  a  copy  of  the  proper  official  bond.  The  allegations  of  the  petition  con- 
cerning this  bond  are  as  follows:  "She  says  that  she  did  not  know  of  said 
mistake  until  May  27,  1901,  or  that  the  wrong  bond  had  been  filed  by  her  at- 
torney when  she  had  said  clerk's  office  searched  and  failed  to  find  defend- 
ant's original  general  bond  for  and  covering  1898,  but  found  it  copied  in  the 
order  book  then  kept,  and  had  it  and  the  order  of  approval  copied,  which 
she  now  files  as  part  hereof,  marked  'bond,'  and  in  lieu  of  the  bond  hereto- 
fore filed  by  mistake,  and  bases  her  cause  of  action  upon  said  bond  now  filed. 
and  applies  all  her  allegations  as  to  defendant's  liability  and  as  to  his  bond 
in  her  petition  as  she  intended  and  understood,  as  she  had  originally  done, 
and  to  May  37,  1901,  upon  said  sheriff's  general  official  bond,  and  not  his 
revenue  bond,  and  she  asks  to  file  this  pleading  that  justice  may  be  done 
her,  and  prays  as  heretofore." 

It  is  perfectly  apparent  that  this  petition,  even  as  amended,  is  fatally  de- 
fective. It  does  not,  in  proper  terms,  set  out  the  execution  of  the  bond,  or 
the  fact  that  it  had  been  accepted  or  approved  by  the  proper  authority,  or  its 
covenants.  The  defendants  did  not  demur  to  the  petition,  but  answered  it. 
The  answer  did  not  deny  that  appellee  was  at  the  time  sheriff  of  Warren 
county,  and  as  such  executed  the  attachment  mentioned.  On  the  contrary, 
it  admitted  these  facts.  The  first  paragraph  of  the  answer  was  an  attempt 
to  deny  that  the  plaintiff  was  the  owner  of  the  stock  of  goods  referred  to. 
This  iMiragraph,  however,  was  stricken  out.  The  second  paragraph  under- 
took to  justify  the  levy  of  the  attachment  by  pleading  that  the  attachment 
issued  in  the  suit  of  B.  M.  Creel  &  Co.  against  P.  J.  Hill,  and  was  addressed 
to  the  defendant  as  sheriff,  commanding  him  to  attach  the  property  of  the 
said  P.  J.  Hill;  that  he  was  instructed  to  levy  on  the  property  named  in 
this  suit;  ''that  being  uncertain  as  to  whether  said  property  was  liable  to 
seizure  under  said  attachment,  he  required  the  plaintiff  to  execute  a  bond 
of  indemnity  to  him."  Then  follows  the  bond,  with  its  covenants,  etc.  He 
then  plead  that  the  plaintiff  in  this  case  joined  issue  in  the  suit  of  Creel  & 
Co.  V.  P.  J.  Hill  as  to  her  ownership  of  the  property,  and  that  the  court  in 
that  action  placed  the  property  in  the  hands  of  J.  D.  Hiues,  as  receiver, 
who,  under  orders  of  the  court,  took  charge  of  the  stock  of  goods,  and  sold 
it.  He  also  plead  the  fact  of  the  circuit  court's  having  adjudged  the  goods 
lUble  to  P,  J.  Hills  debt,  and  the  reversal  of  that  judgment  by  this  court, 
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and  the  subfieqneDt  judgment  Id  oonformity  with  the  mandate  from  this 
oonrt,  that  the  goods  belonged  to  appellant,  Mrs.  Hill.  In  an  amended 
answer,  whloh  was  allowed,  the  sheriff  pleaded  the  five  years*  statute  of 
limitation,  based  npon  the  idea  that  the  action  of  the  sheriff  In  levyins 
upon  the  plaintiff's  goods  was  simply  a  tort  which  was  barred  by  the 
statute  after  five  years  from  its  commission,  which  was  the  date  and  oooasion 
of  the  levy  complained  of.  The  surety  also  pleaded  the  special  seven  years* 
statute  of  limitation  applicable  to  sureties,  and  was  thereupon  disoharged. 
A  demurrer  was  sustained  to  the  sheriff's  plea  of  the  five  years'  statute. 

Upon  the  trial  of  the  Issues  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $905,  after  allowing  the  credits  adverted  to.  Appellee  entered  a 
motion  for  judgment  notwithstanding  the  verdict,  which  was  overruled. 
Then  he  filed  a  motion  for  a  new  trial  on  various  grounds,  which  was  sus- 
tained, the  ground  upon  which  the  motion  was  sustained  being  the  mistake 
as  to  the  bond  sued  on,  above  referred  to.  Upon  another  trial  upon  the 
same  issue,  that  is,  the  value  of  the  stock  of  goods  at  the  time  of  the  levy 
and  appellee's  liability  therefor  upon  his  oiBcial  bond  as  sheriff,  the  jury, 
allowing  the  credits  admitted,  returned  a  verdict  In  favor  of  the  plaintiff 
for  11,000.  Appellee  moved  before  the  submission  to  the  jury  for  a  peremp- 
tory instruction,  without  disclosing  the  grounds  therefor,  which  motion  was 
overruled.  He  again  moved  the  court  for  a  judgment  notwithstanding  the 
verdict,  and  also  filed  a  motion  and  grounds  for  new  tzial.  The  oourt  sus- 
tained the  motion  to  render  a  judgment  for  the  defendant  notwithstanding 
the  verdict  of  the  jury,  and  dismissed  appellant's  petition.  From  this 
action  of  the  oourt  she  has  appealed. 

The  questions  thereby  presented  for  decision  are :  First,  the  cause  of  action 
sued  on;  second,  the  statutory  period  of  limitation  applicable  to  same;  and, 
third,  the  availability  of  the  motion  for  judgment  non  obstante  veredicto. 

1st.  From  a  very  causal  inspection  of  the  petition  and  exhibits  it  is  evi- 
dent that  plaintiff  was  attempting  to  assert  a  cause  of  action  against  appel- 
lee for  his  o£9clal  misconduct  in  levying  upon  her  goods  under  process  against 
another  alone,  and  was  seeking  a  recovery  therefor  upon  his  ofiQcial  bond 
executed  by  him  as  sheriff.  Otherwise,  the  references  to  the  bond,  and  the 
breach  of  its  covenants,  and  the  filing  of  the  copy,  as  well  as  joining  one  of 
the  sureties  as  a  defendant,  would  be  meaningless. 

That  the  official  bond  of  the  sheriff  covers  his  tortious  act  in  levying  a 
writ  upon  the  property  of  a  stranger  to  the  suit,  and  entitles  the  owner  to 
recover  his  damages  against  the  official's  bondsmen,  is  no  longer  an  open 
question.  (Forsythe  v.  Ellis,  4  J.  J.  Mar.,  298;  Commonwealth,  For  Use 
of  Davy  V.  Stockton,  &c.,  6  Mon.,  192;  Jewell  v.  Mills,  8  Bush,  64.) 

In  that  state  of  case  the  action  is  upon  the  bond,  the  breach  being  the 
wrongful  seizure  of  the  stranger's  goods  under  process  which  made  the  aot 
an  official  one.  Instead  of  a  personal  trespass.  The  act  of  making  the  wrong- 
ful seizure  was  a  breach  of  the  covenant  of  the  bond  "to  well  and  faithfully 
perform  the  duties  of  his  office,"  and  gave  a  right  of  action  that  instant 
against  the  sheriff  and  his  sureties. 

2d.  Under  section  2551,  Kentucky  Statutes,  the  sureties  were  released  after 
seven  years.    That  fact  is  not  disputed  now  in  this  case. 

But  as  against  the  sheriff  leotion  2614,  Kentnoky  Statutes,  «ppliM,  allow- 
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ing  fifteen  years  within  which  to  oommenoe  the  action  ''upon  the  o£9oial 
bond  of  the  sheriff/' 

We  consequently  construe  that  the  Ave  years'  statute,  section  2516,  Ken- 
tucky Suitntes,  applicable  ordinarily  to  torts,  does  not  apply  to  this  case. 

Notable  stress  in  argnment  is  laid  upon  the  idea  that  the  averments  of  this 
petition  are  so  defective  as  to  make  the  complaint  one  against  the  sheriff, 
and  not  a  suit  upon  bis  oflQcial  bond.  We  can  not  conceive  bow  an  action 
against  a  sheriff  for  a  wrongful  act  done  by  him  under  color  and  by  virtue 
of  his  oflQce,  acting  under  a  writ  which  by  law  he  was  permitted  and  author- 
ised to  execute,  can  be  other  than  a  breach  of  bis  bond.  He  acts  only  In 
virtue  of  the  authority  given  him  by  law,  and  then  only  because  of,  and  al- 
ways under,  his  official  bond.  The  very  purpose  of  requiring  it  was  to  pro- 
tect the  public  against  the  officer's  wrongful  acts  as  such,  whether  of  omis- 
sion or  commission. 

In  Forsyth  v.  Ellis,  4  J.  J.  Mar.,  800.  It  was  said:  "The  official  bond 
should  bind  the  sheriff  no  further  than  he  would  be  liable  without  it.  Its 
only  object  is  to  secure  the  faithful  performance  of  official  duty.  And,  there- 
fore, no  official  act  can  be  considered  a  breach  of  the  condition  of  the  bond, 
faithfully  to  execute  the  duties  of  the  office,  unless  it  would,  without  a  bond, 
amount  to  a  breach  of  official  duty."    The  converse  must  be  equally  true. 

In  Hargls  v.  Sewell's  Adm'r,  87  Ky.,  69,  an  action  against  an  administra- 
tor for  failure  to  discharge  a  duty  imposed  by  his  office,  the  question  was 
raised  whether  the  statute  fixing  limitation  of  an  action  on  his  bond  (section 
8634,  supra)  applied,  or  whether  the  administrator  was  bound  as  a  trustee 
of  an  express  trust.  In  disposing  of  that  question  this  court  said:  "If  he 
is  not  liable  upon  his  written  obligation  to  pay  this  money  and  discharge 
faithfully  his  duties  as  administrator  (by  his  bond)  we  can  not  well  see  in 
what  manner  a  personal  liability  can  arise  by  reason  of  an  implied  under- 
taking to  discharge  similar  duties.  The  bond  is  required  to  be  executed  with 
surety  for  the  faithful  performance  of  the  trust,  and  on  this  bond  the  appel- 
lants must  proceed,  with  the  limitation  of  fifteen  years  applying  to  the  prin- 
cipal obligor."    We  think  the  reasoning  of  that  opinion  applies  as  truly  here. 

8d.  The  practice  obtaining  in  ordering  a  Judgment  for  the  party  entitled 
thereto  upon  the  pleadings  has  had,  first  and  last,  frequent  attention  by  this 
court.  The  rule  as  laid  down  by  Ghitty,  viz.:  "When  the  verdict  can  be 
fairly  considered  as  establishing  between  the  parties  the  very  fact  which 
should  have  been,  but  is  not,  precisely  averred  in  the  declaration ,  and  espe- 
cially when  it  clearly  appears  that  the  particular  fact  was  understood  by  the 
parties  to  be  the  point  in  issue  to  be  decided  by  the  jury,  it  would  be  un- 
necessary for  the  ends  of  justice,  and  would  be  more  than  useless  to  remand 
the  case  that  it  should  again  be  presented  for  the  consideration  of  the  jury, ' ' 
has  been  approved  and  applied  in  terms  by  this  court  in  numerous  oases. 
(Biggs  V.  Maltby,  2  Met.,  90;  Forsythe  v.  Ellis,  4  J.  J.  Mar.,  SOS;  Daniel  v. 
Holland,  ibid,  21;  Drake's  Adm'r.  v.  Semonin,  82  Ky.,  291;  Escott,  &c.  v. 
White,  10  Bush.  169;  Chesapeake  &  Ohio  B.  B.  Go.  v.  Thieman,  96  Ky.,  610; 
Evans  V.  Stone,  80  Ky.,  78;  Wilson  v.  Hunt's  Adm'r,  6  Ben  Men.,  879; 
Bngers  V.  Felton.  Bee,  98  Ky.,  150;  Mast,  Crowell,  &c.  v.  Lehman,  100  Ky., 
466;  L.  &  N.  B.  B.  Co.  v.  Copas,.  96  Ky.,  460;  L.  &  N.  B.  B.  Co.  v.  Lawes, 
81  Ey.  Law  Bep.,  1798;  Western  Assurance  Co.  v.  Bay,  &o.,  SO  Ky.  Law 
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Rep.,  1860.)  NotwithstandiDg,  we  enoouoter  these  motloni  with  a  frequency 
that  would  seem  to  indicate  a  failure  to  appreciate  the  spirit  of  the  rale. 

At  commoD  law  a  judgmeut  non  obstante  veredicto  was  entered  for  the 
plaintiff  only,  and  that  when  the  plea  confessed  the  oause  of  action  and  set 
up  insuflfioient  matters  in  avoidance  to  constitute  either  a  defense  or  a  bar 
(2  Tidds  Pr.,  922;  cases  collected  at  page  912,  11  Ency.  PI.  &  Pr.);  or,  as  ex- 
pressed by  Smith,  Actions,  161 :  *' Judgment  non  obstante  veredicto  is  a 
judgment  rendered  in  favor  of  the  plaintiff  notwithstanding  the  verdict  for 
the  defendant:  this  judgment  is  given  upon  motion  (which  can  only  be  made 
by  the  plaintiff),  when,  upon  an  examination  of  the  whole  proceedings,  It 
appears  to  the  court  that  the  defendant  has  admitted  himself  to  be  In  the 
wrong,  and  that  the  issue,  though  decided  in  his  favor  by  the  jury,  is  on  a 
point  which  does  not  at  all  better  his  case." 

The  complaint  being  confessed,  the  plea  must  have  been  bad  in  substance, 
not  merely  in  form,  it  seems,  to  have  entitled  the  plaintiff  to  a  judgment 
notwithstanding  the  verdict.  (Pim  v.  Grazebrook,  2  G.  B.,  429,  62  £.  G. 
L.,  429.) 

By  section  886  of  our  Givil  Code  of  Practice  (a  re-enactment  of  section  416 
of  Meyers'  Code),  it  is  provided  :  '*  Judgment  shall  be  given  for  the  party 
whom  the  pleadings  entitle  thereto,"  thus  giving  to  the  defendant  the  same 
privilege  in  this  respect  as  Is  enjoyed  by  the  plaintiff.  Otherwise  this  sec- 
tion is  merely  a  statutory  recognition  of  the  common ^law  practice  on  this 
subject.  The  motion  should  prevail  only  where  the  state  of  pleadings  upon 
the  merits  entitles  one  party  to  a  judgment  notwithstanding  a  contrary  ver- 
dict, and  without  particular  regard  to  the  form  of  the  pleading.  (Fitch  v. 
Scott,  1  Root,  Conn.,  861;  Rothchild  v.  Bruske,  181  111.,  266;  Freeman  on 
Judgments,  section?;  Ballou  v.  Harris,  6R.  I.,  419;  Alrd  v.  Haynie,  86  111., 
174;  Macomb  v.  Wilcox,  16  Johns.,  N.  Y.,  227;  Otis  v.  Hitchcock,  6  Wend.. 
483.) 

This  court  said,  in  Drake's  Adm'r  v.  Semonin  &  Dixon,  82Ey.,296:  "The 
better  rule,  and  in  fact  the  one  recognized  by  all  the  elementary  authorities 
on  the  subject  of  pleading,  including  Mr.  Ghltty,  is  that  where  there  is  a 
total  omission  to  state  a  cause  of  action,  or  some  fact  essential  to  the  cause 
of  action  has  been  wholly  omitted,  the  verdict  will  not  cure  the  defect." 

As,  for  example,  in  this  case,  if  there  had  been  a  total  omission  of  refer- 
ence to  appellee's  oflSoial  position,  and  of  the  fact  of  his  having  executed  an 
ofQcial  bond  as  sheriff.  It  seems  that  there  has  been  a  misconception  of  the 
office  of  this  motion  and  practice.  It  has  been  thought  that  it  was  one  way, 
and  that  a  most  effective  one,  to  use  a  demurrer  upon  a  bad  pleading.  But 
this  is  not  so.  Where  the  parties  have  attempted  to  join  an  issue  to  be  tried, 
and  which  has  been  tried,  however  defective  in  form  the  pleadings  may  be, 
a  verdict  for  the  one  or  the  other  will  be  held  to  cure  such  defective  plead- 
ing, that  is,  will  cure  them  as  to  their  form,  supplying  all  omitted  necessary 
averments  concerning  essential  facts  relied  on,  provided  the  proof  or  admis- 
sion of  such  facts  were  necessarily  considered  before  the  verdict  could  have 
been  rendered.  Then  if  such  facts,  when  considered  as  if  properly  plead  as 
to  form,  do  not  entitle  the  party  obtaining  the  verdict  to  that  relief  in  law, 
the  judgment  will  be  for  his  adversary. 

Applying  these  priooiplei  to  the  state  of  oaie  at  bar,  we  have  a  rait 
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brought  agalDst  the  ofSoer  for  that  which  in  law  is  a  breach  of  his  ofQcial 
duty  to  the  plaintiff;  and  an  attempt  to  charge  him  therefor  on  hia  ofScial 
bond;  the  pleading  is  obTion  sly  defective  in  form,  but  Inform  only;  an 
issne  is  joined  by  the  litigants  as  to  the  right  of  the  plaintiff  to  recover,  and 
the  verdict  is  for  the  plaintiff.  The  motion  for  a  judgment  for  defendant 
non  obstante  veredicto  would  be  to  admit  plaintiff's  pleading  as  good  in 
every  particular  in  form,  that  is,  as  to  technical  averments  concerning  the 
signing,  delivery,  and  acceptance  of  the  bond,  its  particular  covenants  and 
their  breach,  and  yet  insist,  as  a  matter  of  law,  that  defendant  should  be 
given  judgment. 

We  have  just  seen  that  the  answer  is  not  a  bar  as  to  limitation  pleaded. 
Nor  does  the  taking  of  a  bond  of  indemnity  before  executing  an  attachment 
protect  the  officer  from  suit  by  a  stranger  to  the  writ,  whose  property  has 
been  erroneously  levied  upon,  as  in  case  of  execution.  (Lewis  v.  Mansfield, 
78  Ky.,  460;  Oevedon  v.  Branham,  20  Ey.  Law  Bep.,  708.)  There  was  no 
other  matter  pleaded  either  in  bar  or  avoidance,  except  appellee  also 
attempted  to  avoid  the  liability  by  showing  that,  although  he  levied  upon 
the  goods,  he  did  not  sell  them,  but  that  they  were  sold  by  the  receiver  of 
the  court  under  the  orders  of  the  court,  and  that,  therefore,  appellee  should 
be  held  liable  only  for  such  damage  as  resulted  to  the  goods  by  the  mere  act 
of  levying  upon  them  and  holding  them  for  a  few  days.  The  circuit  court 
rejected  this  plea,  and  we  think  properly  so.  The  court's  action  in  ordering 
the  property  sold  by  a  receiver  was  merely  to  preserve  the  attached  property 
by  converting  it  into  a  form  less  expensive  and  more  stable,  under  provisions 
of  section  318  of  the  Code,  until  such  time  as  the  court  might  be  able  to 
regularly  proceed  to  determine  its  liability,  the  .disputed  fact,  to  the  debt 
upon  which  it  had  been  taken.  The  sheriff  by  his  wrongful  act  had  set  in 
motion  the  train  of  evil  culminating  in  the  loss  of  appellant's  property  by  its 
sale  under  the  orders  of  the  court  to  which  he  had  delivered  it  wrongfully  as 
the  property  of  another.  The  original  fault  was  his,  and  the  consequences 
must  be  upon  him.  It  follows  that  the  motion  for  judgment  for  defendant, 
notwithstanding  the  verdict  for  plaintiff,  should  have  been  overruled. 

Appellee  offered  an  amended  answer,  after  the  case  had  been  at  issue  for 
a  considerable  while,  denying  that  appellant  was  the  owner  of  the  stock 
of  merchandise  levied  on  under  the  the  writ  and  on  the  occasion  complained 
of.  The  court  rejected  it.  Whether  it  was  because  of  its  tardiness,  or  that 
the  matter  was  not  an  issuable  one  in  this  case,  is  not  stated.  After  one 
trial,  it  can  not  be  said  that  the  trial  court  abused  a  sound  discretion  in  dis- 
allowing the  tender  of  an  issue  as  to  the  ownership  of  the  goods,  which  up 
to  that  time  had  stood  confessed  in  the  case,  even  if  appellee  could  have  put 
the  matter  in  issue  after  the  judgment  determining  that  fact  in  appellant's 
favor  in  the  other  suit. 

The  judgment  is  reversed  and  cause  reraandod,  with  directions  to  enter  .a 
judgment  for  appellant  upon  the  last  verdict  of  the  jury. 

Whole  court  sitting,  except  Chief  Justice  Guffy. 

Judge  Hobson  dissenting. 
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(Filed  Deoember  8,  190S.) 

Contested  eleotionfi— Marking  ballots— At  the  Koyember  eleotion,  1901,  ap- 
pellant was  a  candidate  for  justice  of  the  peace  on  the  Bepublloan  ticket. 
Appellee  was  an  independent  candidate  for  the  same  office,  and  the  clerk 
had  his  name  printed  nnder  the  device  selected  by  appellee  of  a  big  mule.  I 

There  was  no  other  candidate  nnder  this  device.    Under  the  Democratic  de-  | 

vice  of  a  chicken  cook  theie  was  a  nandidate  for  representative,  and  no  other 
candidate.  The  question  involved  is  as  to  the  counting  of  certain  ballots  in 
one  precinct.  There  were  thirty  ballots  stamped  with  the  stencil  under  the 
Republican  device,  and  also  in  the  circle  undez  the  mule.    There  were  aiz  i 

ballots  stamped  in  the  circle  under  the  Democratic  device  and  in  the  olrole 
under  the  mule.  Held— That  the  court  properly  counted  the  thirty  votes 
and  the  six  votes  for  appellee.  Section  4,  Acts  of  1900,  amending  the  election 
laws,  only  makes  provision  for  stamping  ballots  for  candidates  whose  names 
appear  under  the  party  devices.  It  has  no  application  as  to  bow  a  voter  shall 
proceed,  when,  after  making  his  cross  mark  in  the  olrole  under  the  device, 
he  wishes  to  vote  for  an  independent  candidate  whose  name  is  printed  on 
the  ballot  under  a  device  of  his  own  and  not  as  the  candidate  of  any  party. 
On  this  point  the  statute  is  silent.  The  statute  not  having  pointed  out  how 
the  vote  for  an  Independent  candidate  must  be  marked  when  a  cross  mark 
is  made  in  the  device  of  a  party,  and  having  required  the  county  olerk  to 
place  a  device  over  the  name  of  an  Independent  candidate  where  he  selects 
none  for  himself,  it  must  be  presumed  that  this  device  is  required  for  some 
purpose,  and  a  ballot  marked  in  this  device  must  be  counted,  for  a  cross 
mark  in  the  circle  of  device  as  clearly  shows  the  voter's  intention  to  vote  for 
such  candidate  as  If  it  had  been  made  in  the  small  square  opposite  his  name. 

A.  W.  Baker  and  T.  J.  Goyle  for  appellant. 

£.  E.  Hogg  for  appellees. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

At  the  November  election,  1901,  appellant  Little  was  a  candidate  for  the 
office  of  justice  of  the  peace  in  the  third  magisterial  district  of  Jackson 
county,  on  the  Republican  ticket,  and  his  name  was  placed  under  the  device 
of  the  log  cabin  on  the  official  ballot.  Appellee  Hall  was  an  independent 
candidate,  by  petition,  for  the  same  office,  and  his  name  was  printed  on  the 
nfflolal  ballot  under  the  individual  device  chosen  by  him  of  a  big  mule. 
There  were  no  other  candidates  for  that  office.  Under  the  Democratic  device 
of  the  chicken  cook  there  was  a  candidate  for  representative,  and  no  other 
candidates.  Hall  was  declared  elected  by  the  canvassing  board,  his  majority 
being  certified  be  ten  votes.  Little  contested  the  election,  and  the  contest 
was  decided  against  him.  There  is  no  controversy  about  the  number  of  bal- 
lots, nor  the  person  for  whom  they  weie  counted. 

The  question  arises  as  to  certain  ballots  in  precinct  No.  1,  which  were 
counted  by  the  election  officers  and  the  board  of  canvassers.  There  were 
thirty  ballots  stamped  with  the  stencil  under  the  Republican  device,  and  also 
in  the  circle  under  the  mule.  There  were  six  ballots  stamped  with  the  sten- 
cil in  the  circle  under  the  Democratic  device  and  in  the  circle  under  the  big 
mule.  Little  received  157  votes  in  the  district  and  Hall  received  187  votet, 
about  which  there  is  no  dispute  or  oonteit.    Little  ooatendi  tbftt  the  tbirqr- 
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ilx  ballots  meotioned,  whloh  were  stamped  under  two  devioes,  should  not 
have  been  counted  for  any  one.  Hall  contends  that  tbey  were  properly 
conn  ted  for  blm.  There  was  also  one  ballot  marked  both  in  the  oirole  nnder 
the  Demooratlc  device  and  in  the  circle  nnder  the  Republican  device.  This 
ballot  the  election  officers  did  not  count  for  any  one,  and  the  circuit  court 
approved  their  action,  upon  the  ground  that  there  were  both  party  devices, 
and  the  fact  that  there  was  only  one  candidate  under  the  Democratic  device 
made  no  difference,  as  there  was  room  and  a  place  on  that  ticket  for  any 
officers  to  be  voted  for  at  that  election.  The  consideration  of  this  proposition 
is,  however,  not  necessary  to  the  decision  of  this  case. 

The  law  provides  that  '*no  ballot  shall  be  rejected  for  any  technical  error 
which  does  not  make  it  impossible  to  determine  the  voter's  choice."  As  we 
have  seen,  it  is  not  necessary  to  consider  the  effect  of  the  voter  stamping  In 
the  circles  under  the  devices  of  two  party  tickets.  Undoubtedly,  if  the  two 
party  tickets  contained  the  names  of  candidates  for  exactly  the  same  offices, 
the  two  marks  would  cancel  each  other  and  the  ballot  would  be  a  nullity. 
But  the  oontestee  in  this  case  did  not,  in  his  petition,  ask  to  be  placed  under 
any  party  device,  and  was  not  placed  under  such  device.  No  other  separate 
candidate  by  petition  could  have  been  legally  placed  under  Hall's  device. 
There  was  no  party  existing  which  had  the  big  mule  for  a  device.  It  was 
the  individual  device  of  Philip  Hall.  The  clerk  of  the  Jackson  County 
Court  placed  the  words  "Independent  Republican  Ticket"  under  Hall's  de- 
vice, and  above  his  name;  but  that  did  not  make  it  a  party  device.  Nor 
oould  any  voter  have  legally  voted  for  any  person  for  any  other  office  than 
that  of  magistrate  by  writing  such  person's  name  in  the  blank  space  below 
Hall's  name  and  stamping  in  the  square  to  the  right  of  the  name  thus  writ- 
ten. A  stamp  in  the  square  to  the  rl^ht  of  Hall's  name  meant  a  vote  for 
Hall.  A  stamp  in  the  circle  under  the  device  above  Hall's  name  meant  a 
vote  for  Hall,  and  for  no  one  else.  Therefore,  if  a  voter  desired  to  vote  the 
Republican  ticket,  except  in  the  magistrate's  race,  and  in  that  race  desired 
to  vote  for  Hall,  it  was  as  natural  for  him  to  stamp  in  the  circle  above  his 
name  as  in  the  square  to  the  right  of  his  name.  It  is  our  duty,  under  the 
election  law  as  written  in  the  statute  and  construed  by  the  decisions  of  this 
court,  to  endeavor  to  ascertain  the  intention  of  the  voter,  not  by  speculation 
as  to  his  intent,  but  by  the  fair  and  reasonable  deductions  to  be  drawn  from 
the  marks  which  he  placed  upon  his  ballot.  We  are  not  to  assume  that,  in 
stamping  in  the  circle  under  the  big  mule,  he  was  attempting  to  do  a  vain 
thing,  but  we  are  to  give  effect  to  what  he  did,  and  to  all  that  he  did,  if  we 
oan,  with  reasonable  certainty,  arrive  at  his  intent.  It  is  perfectly  evident 
that  the  thirty  voters  who  stamped  under  the  log  cabin  and  under  the  mule 
intended  to  vote  for  all  the  candidates  on  the  Republican  ticket  except  the 
candidate  for  justice  of  the  peace,  and  in  that  race  intended  to  vote  for  the 
independent  candidate.  They  "scratched"  in  the  circle  under  the  individual 
device  of  Hall,  instead  of  in  the  little  square  to  the  right  of  his  name,  be- 
cause, if  they  had  been  voting  for  Hall  alone,  a  cross  mark  in  the  circle 
would  have  had  exactly  the  same  effect  as  a  cross  mark  in  the  little  square. 
It  Is  equally  clear  that  the  six  ballots  stamped  in  the  circle  under  the  chicken 
cook  and  in  the  circle  under  the  big  mule  should  be  counted  for  Hall.    In  this 
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case  there  was  but  one  candidate  under  each  devioe,  and  eaoh  oandldata 
was  running  for  a  different  office. 

It  may  be  said  that  this  mode  of  "scratching"  a  ticket  is  not  the  one 
specifically  provided  by  the  statute.  On  the  other  hand,  there  is  nothing  In 
the  statute  which,  either  directly  or  by  implication,  forbids  this  mode,  and 
the  provision  before  quoted  does,  by  implication,  authorize  it. 

After  providing  for  party  devices  and  the  printing  of  the  list  of  candidates 
of  a  party  under  its  device,  the  statute  provides:  "Should  any  elector  desire 
to  vote  for  each  and  every  candidate  of  one  party  he  shall  make  a  cross  mark 
in  the  circle  under  the  device  of  said  party,  and  the  vote  shall  be  counted 
for  all  the  candidates  under  said  device:  Provided,  however,  if  a  cross  mark 
be  made  in  the  circle  under  a  party  device  and  a  cross  mark  be  also  made 
after  one  or  more  candidates  of  a  different  party  or  parties,  the  vote  dhall  be 
counted  for  the  candidate  so  marked  and  not  for  the  candidates  for  the  same 
offices  of  the  party  so  marked,  but  the  vote  shall  be  counted  for  the  other 
candidates  of  said  party."    (Act  of  1900,*  section  4.) 

It  will  be  observed  that  this  provision  of  the  statute  only  relates  to  the 
candidates  of  a  party  printed  under  the  device  of  the  party.  On  the  question 
how  a  voter  shall  proceed,  when,  after  making  his  cross  mark  in  the  olrole 
under  the  device  of  a  party,  he  wishes  to  vote  for  an  independent  candidate 
whose  name  is  printed  on  the  ballot  under  a  device  of  his  own,  and  not  as 
the  candidate  of  any  party,  the  statute  is  silent.  In  the  original  aot  it  is 
provided  that  the  voter  may  make  his  cross  mark  in  the  square  Immediately 
following  the  name  of  the  candidate  of  the  choice  for  eaoh  office  to  be  filled; 
but  the  legislature  realizing  that  the  voter  might  not  always  follow  the  stat- 
utory mode,  and  Intending  that  unsubstantial  errors  should  not  destroy  his 
vote,  further  provided  :  *'No  ballot  shall  be  rejected  for  any  technical  error 
which  does  not  make  it  impossible  to  determine  the  voter's  choice. "  The 
statute  not  having  pointed  out  how  the  vote  for  an  independent  candidate 
must  be  marked  when  a  cross  mark  is  made  in  the  device  of  a  party,  and 
having  required  the  county  clerk  to  place  a  device  over  the  name  of  an  in- 
dependent candidate  where  he  selects  none  for  himself,  it  must  be  presumed 
that  this  device  is  required  for  some  purpose,  and  a  ballot  marked  In  this 
device  must  be  counted,  for  a  cross  mark  in  the  device  as  clearly  shows 
the  voter's  Intention  to  vote  for  such  candidate  as  if  It  had  been  made  In  the 
small  square  opposite  his  name. 

If  the  voter  wishes  to  vote  a  mixed  ticket  for  the  candidate  of  different 
political  parties  he  must  follow  the  statutory  method,  for  as  the  statute  has 
directed  how  this  may  be  done,  its  method  is  exclusive  and  no  other  can  be 
followed.  But  as  to  the  independent  candidate,  the  statute  not  having  so 
provided,  a  different  rule  applies,  and  his  vote  must  be  counted  if  It  is  pos- 
sible to  determine  from  the  ballot  the  voter's  choice. 

It  is,  therefore,  proper  to  add,  as  the  question  is  presented  by  the  reoord, 
though  not  necessary  to  the  decision  of  the  case,  that,  in  our  opinion,  the 
rule  we  have  adopted  would  not  apply  In  the  case  of  a  ballot  which  was 
marked  in  the  circle  under  each  of  two  party  devices,  for  the  reason  that  the 
statute  seems  to  contemplate,  and  the  practice  undoubtedly  is,  that  there 
should  be  under  each  party  deviee  spaces  upon  which  the  voter  may  vote  for 
some  qualified  person  for  every  office  to  be  filled  at  the  election,  although 
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his  party  may  Dot  have  provided  candidates  for  each  office.  No  such  reason, 
can  apply  to  the  case  of  a  single  independent  candidate  whose  name  is 
printed  nnder  an  individual  device. 

For  the  reasons  given  the  judgment  is  affirmed. 

Whole  court  sitting. 

Judge  Paynter  dissenting. 


COMBS  V.  EVEBSOLB. 

(Filed  December  3,  1903. ) 

Contested  eleotions— Time  of  filing  countercharges— Appellee  prosecuted 
this  action,  contesting  the  election  of  appellant  as  county  judge  of  Perry 
county.  On  the  face  of  the  returns  appellant  had  a  majority  of  thirty -two 
votes.  Gross  irregularities  of  election  oflQoers  in  several  precincts  are  alleged 
as  grounds  of  contest.  The  Hummons  was  served  on  the  20th  of  November, 
and  the  court  convened  on  the  9th  of  December,  and  an  answer  setting  up 
countercharges  was  filed  on  the  10th  of  December.  The  court  on  motion 
struck  the  answer  from  the  files  because  it  was  contended  that  section  12  of 
Acts  of  1900,  limits  the  time  of  filing  the  answer  to  twenty  days  after  the 
service  of  summons.  Held— That  the  court  properly  struck  the  answer  from 
the  files  as  it  was  not  filed  in  time.  The  day  of  the  service  of  summons  must 
be  counted  in  computing  the  twenty  days.  No  amended  answer  or  charges 
can  be  filed  after  the  expiration  of  the  twenty  days.  The  court  decided  on 
account  of  irregularities  practiced  in  two  precincts,  9  and  6,  that  appellee 
was  legally  elected,  from  which  judgment  appellant  has  appealed.  Held— 
That  if  the  irregularities  parctioed  in  either  of  the  precincts  were  sustained, 
and  either  precinct  thrown  out,  the  result  would  be  in  favor  of  appellee. 
Held— That  a  more  flagrant  disregard  of  the  election  laws  by  ofScers  and 
voters  generally  can  hardly  be  imagined  than  was  practiced  in  precinct  No. 
9.  Some  of  the  oflBcers  were  drunk  and  neglected  their  duties  entirely,  and 
many  ballots  were  voted  openly  in  disregard  of  the  law,  as  no  oath  was  ad- 
ministered to  persons  who  said  they  were  unable  to  read  and  write,  and  the 
precinct  was  properly  thrown  out,  and  appellee  declared  to  be  elected. 

W.  F.  Hall,  John  Baker  and  E.  E.  Hogg  for  appellant. 

J.  C.  Eversole  and  J.  B.  Marcum  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  is  a  contested  election  case  involving  the  title  to  the  office  of  county 
judge  of  Perry  county.  The  election  was  held  November,  1901.  On  the  face 
of  the  returns  appellant  is  shown  to  have  had  a  majority  of  thirty-two.  The 
substance  of  the  grounds  of  contest,  as  set  forth  in  the  petition,  is  that  the 
election  ofBcers  and  voters  of  certain  precincts,  which  gave  to  appellant  large 
majorities,  had  totally  disregarded  the  provisions  of  the  law  concerning  the 
holding  of  elections,  and  had  practically  voted  by  an  "open  ballot." 

The  petition  was  filed  and  summons  issued  in  this  case  on  the  15th  of  No- 
vember, summoning  the  defendant  to  answer  the  allegations  of  the  petition 
on  the  first  day  of  the  following  December  term  of  the  court,  which  convened 
under  the  statute  on  the  second  Monday  in  December.  That  happened  to  be 
the  9th  day  of  December,  1901.  The  summons  was  served  on  the  20th  day  of 
November,  1901.    Appellant  filed  bis  answer,  containing  a  counterclaim  with 
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coDDterobarges  against  oertaiD  preolnots  in  the  oonnty  which  had  given 
majorities  to  appellee,  on  the  10th  day  of  Beoember,  1901,  being  the  second 
day  of  the  Deoerober  term  (IfiOl)  of  the  Perry  Cirouit  Court.  On  motion  of 
appellee,  appellant's  answer  was  stricken  from  the  files.  Before  the  motion 
was  acted  upon,  however,  appellee  had  filed  a  reply  without  waiving^his  mo- 
tion, and  in  the  reply  had  pleaded  the  special  statute  of  limitation  found  in 
the  acts  of  the  extraordinary  session  of  1900  concerning  elections.  The  part 
of  section  12  of  that  act  applicable  to  this  practice  is  as  follows:  ''Within 
twenty  days  after  the  service  of  summons  upon  him  the  contestee  shall  file 
his  answer,  which  may  consist  of  a  denial  of  the  averments  of  the  petition* 
and  may  also  set  up  grounds  of  contest  against  the  contestant,  and  if  grounds 
are  so  set  up  they  shall  be  especially  pointed  out,  and  none  other  shall  there- 
after be  relied  upon  by  said  party. ' ' 

In  Chiles  v.  Smith's  Heirs,  18  Ben  Mon.,  461,  the  rule  in  regard  to  the 
computation  of  time  was  thus  stated  :  "When  the  computation  is  to  be  made 
from  an  act  done,  the  day  in  which  the  act  was  done  must  be  included,  be- 
cause, since  there  is  no  fraction  in  a  day,  the  act  relates  to  the  first  moment 
of  the  day  in  which  it  was  done.  But  when  the  computation  is  to  be  from 
the  day  itself,  and  not  from  the  act  done,  there  the  day  in  which  the  act  was 
done  must  be  excluded." 

The  rule  thus  announced  was  followed  in  Batman  v.  McOowan,  1  Met., 
688,  an  action  contesting  the  oflQce  of  jailer  of  JefFerson  county.  The  stat- 
ute then  in  existence  required  the  notice  of  contest  to  be  given  within  ten 
days  after  the  issual  of  the  certificate  of  election.  The  court  said :  "A  no- 
tice that  the  election  would  be  contested  could  have  been  given  on  the  same 
day  the  final  action  took  place.  *  *  *  Having  a  right  to  give  a  notioe  on 
the  6th  day  of  the  month,  if  he  could  also  give  it  on  the  16tb  it  would  be 
allowing  him  a  period  of  eleven  days  within  which  to  give  it,  although  the 
statute  declares  expressly  that  no  application  to  contest  an  eleotion  shall  be 
heard  unless  the  notioe  be  given  within  ten  days  after  the  final  action  of 
the  board.  The  notice  was  given  on  the  11th  day  after  such  an  action,  and 
was  not,  therefore,  within  the  time  allowed  by  the  statute."  (Wood  v. 
Commonwealth,  11  Bush,  820;  Moo:ir  v.  Coviugton  City  National  Bank,  80 
Ky.,  305.) 

''The  statutory  provision  requiring  notice  of  contest  to  be  given  within  a 
given  time  from  the  date  of  the  final  action,  or  from  the  declaration  of  the 
result,  or  the  issuing  of  the  certificate  of  eleotion  or  the  like,  is  peremptory, 
and  the  time  can  not  be  enlarged."    (McCrary  on  Elections,  812.) 

In  Anderson  v.  Likens,  20  Ky.  Law  Rep.,  1001,  the  question  was  whether 
a  contestant  could  file  an  amended  notice  setting  up  additional  grounds  of 
contest.  This  court  held  that  it  was  the  policy  of  the  law  "to  require  the 
proceeding  for  contesting  the  election  of  an  officer,  for  publio  reasons,  to  be 
commenced  as  soon  as  practicable  after  the  final  action  of  the  oanvassing 
board,  and  terminated  by  the  judicial  decision  without  continuance  or  delay 
usually  tolerated  in  litigation  of  other  matters." 

The  rule  applicable  generally  as  to  allowing  amendments  was  held  not  to 
apply.    This  was  followed  in  Banks  v.  Sergent,  20  Ky.  Law  Rep.,  1024. 

The  court  is  of  opinion  that  the  same  rule  applicable  to  the  filing  of  the 
original  petition  as  to  time  should  apply  to  the  defendant,  govemlng  bii 
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Tlghfe  to  file  an  answer  and  Biound  of  counter  oonteel.  The  reaeon  Is  aa 
stronf(  in  one  oaee  as  tiie  other,  and  the  terms  of  the  statute  are  as  positive 
and  as  statotory.  The  oonrt  properly  rejeoted  the  answer  In  this  ease,  It 
haYlnie  been  filed  after  the  twenty  days  allowed  hy  the  statute. 

This  is  the  same  general  election  onder  oonsidention  in  the  ease  of  Napier 
V.  Gomett,  d4  Ky.  Law  Bep.,  67fi.  In  that  case  we  found  that  the  manner  of 
condnotfng  the  election  In  a  nniober  of  the  precincts  had  been  more  or  less 
Irregalar,  bnt  with  one.  possibly  two,  ezoeptlons,  these  irregnlarltles  seem 
to  have  been  Innocent  so  far  as  the  officers  and  participants  were  concerned* 
and  were  not  shown  to  have  In  anywise  affected  the  result  of  the  election. 
It  was,  tbereforCi  determined  not  to  pat  the  community  to  the  expense  and 
anni^anoe  of  a  new  election,  nnder  the  olronmstances.  It  was  not  necessary 
In  that  case  to  pass  upon  the  effect  of  the  IrregDlaritles  In  precinct  No.  9, 
known  as  Lost  Greek,  and  No.  6,  known  as  Oarr's  Fork.  In  the  former 
opinion,  above  referred  to.  It  was  said :  "As  a  rule,  except  In  two  of  the  pre- 
cincts, the  irreffnlarities  were  trivial,  and  such  as  resulted  naturally  from 
holding  elections  with  the  insufficient  accommodations  afforded  by  country 
school  bouses,  fizcept  in  Lost  Greek  precinct,  which  returned  a  vote  of 
seventy-six  to  nine  In  favor  of  contestant,  there  seems  to  be  no  specific  evi- 
dence ol  fraud  or  violence.  In  that  precinct  there  seems  to  have  been  little 
pretense  or  propriety,  and  In  otte  of  ibe  other  precincts,  which  showed  an 
almost  equal  disparity  in  the  vote  in  favor  of  contestee,  the  proceedings  wera 
not  very  much  better. 

It  was  found,  however,  that  to  disregard  the  returns  from  either  of  the< 
precincts  referred  to  would  not  bave  changed  the  result  in  that  case.  Fol- 
lowing the  opinion,  and  adhering  to  what  was  said  in  Napier  v.  Gornett, 
supra  (the  same  facts  appearing  in  this  record  as  In  that),  the  irregularities. 
In  the  otber  precincts  are  not  sufficient  to  invalidated  the  election  therein. 
But  in  this  case  it  becomes  necessary  to  consider  and  decide  tbe  effect  of  the 
manner  of  conducting  tbe  election  in  one  of  tbese  precincts  (No.  0  or  No.  6), 
as  tbis  case  depends  upon  such  determination.  As  to  disregard  the  returns. 
In  eitber  of  the  precincts  named  is  to  affirm  tbe  judgment  of  the  circuit, 
court,  we  will  consider  but  one  of  tbem,  vis.,  Lost  Greek,  or  No.  9. 

Tbe  record  shows  that  in  this  precioot  the  election  was  held  in  a  small  box. 
house,  about  twelve  feet  square.  Tbe  cracks  between  the  boxing  plank  were- 
not  stripped,  or  covered,  and  the  planks  bad  so  shrunk  apart  as  to  widen, 
these  cracks  so  that  persons  on  tbe  outside  could  see  tbrough  into  the  voting 
room.  There  does  not  appear  to  bave  been  a  window  to  tbe  room,  and  con- 
sequently the  door  was  left  open  during  tbe  whole  day.  Tbe  crowd  ap- 
proached to  tbe  door,  standitig  about  it  and  In  it,  and  peeping  tbrough  the 
craoks,  although  tbe  law  forbade  them  to  be  nearer  than  fifty  feet  to  the 
voting  room,  except  the  voter  when  voting.  Tbe  sheriff  of  election  for  & 
while  tried  to  keep  tbem  away  the  statutory  distance,  but  they  defied  him, 
and  paid  no  attention  to  his  commands.  For  more  than  half  of  the  day  all 
effort  to  keep  the  crowd  liaok  was  abandoned.  Tbe  officers  allowed  "illit- 
erates," about  twenty  or  more,  to  be  voted  openly,  that  Is,  upon  their  state- 
ment that  they  could  not  read  or  write,  the  officers,  or  one  of  them,  generally 
the  clerk,  marked  such  voter's  ballot  as  It  lay  spread  on  the  table,  in  the 
presence  of  all  tbe  officers  of  the  election,  and  of  the  crowd  who  could  and 

vol.  24— 68 
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did  witness  the  details  of  the  prooeedlngs.     About  tblrl^-flTe  votes  are 
sbowD  to  have  been  voted  from  "slips,**  tbat  Is,  the  voter  would  come  Into 
the  voting  room  with  a  slip  of  paper,  od  which  was  written  names  of  per- 
sons for  whom  he  said  he  wanted  to  vote.    The  clerk  or  other  officer  there- 
tipon  marked  his  ballot  in  plain  view  of  the  other  officers  and  the  crowd. 
Some  fifteen  voters  or  moie  the  clerk  or  other  officers  accompanied  to  tbe 
voting  booth,  and  there  marked  the  ballots  for  them.    It  Is  suggested  tbat 
this  Is,  or  could  easily  have  been,  a  sure  method  of  effectuating  bribery. 
None  of  these  voters  were  sworn  as  to  tfielr  physical  disability  to  mark  their 
ballots.    From  time  to  time  some  of  the  officers  of  the  election,  the  judges 
Included,  would  absent  themselves  from  the  room,  the  voting  continuing  In 
their  absence.    One  uf  the  challengers  and  one  of  the  judges  were  drunk: 
tbe  Judge  was  shown  to  have  been  so  drunk  as  to  have  been  utterly  disabled 
from  discharging  his  duties  throughout  a  great  part  of  the  day.    Neither  of 
the  judges  could  write  nor  read.    Tbe  one  who  was  not  drunk  could  not  vote 
bis  own  ballot,  but  it  was  marked  for  him  by  tbe  clerk,  with  the  same  in~ 
difference  as  to  its  secrecy  as  many  of  tbe  others.    None  of  the  officers  signed 
the  certificate.    Two  of  them  could  not  have  written  their  names;  tbe  otbere 
did  not.    Neither  of  tbe  judges  participated  in  the  count  of  the  ballots. 
That  Important  ceremony  was  performed  by  tbe  Republican  inspeotor  and 
the  Democratic  challenger,  neither  of  whom  appear  to  have  been  appointed 
or  sworn  as  required  by  law.    As  an  evidence  of  the  probable  looseness  of 
the  count  and  certificate  the  man  admittedly  receiving  the  highest  number 
of  votes  for  magistrate  was  not  certified  any  votes  for  that  office,  but  was 
certified  to  have  received  the  highest  number  of  votes  for  the  office  of  con- 
stable, for  which  he  was  not  a  candidate,  and  no  votes  bad  been  cast  for 
him  for  tbat  office.    There  is  evidence  to  the  effect  tbat  one  of  tbe  judges 
and  the  challenger  of  the  opposite  party  early  In  the  day  had  agreed  **to 
vote  tbat  precinct**  for  a  certain  combination  of  candidates,  the  ones  who 
won.    This  fact  is  not,  however,  sufficiently  shown  to  alone  warrant  a  dis- 
regard of  the  result  there. 

Upon  the  whole,  a  more  flagrant  disregard  of  the  election  laws  by  offioers 
and  voters  generally  can  hardly  be  imagined.  Tbe  policy  of  this  court  has 
been  to  overlook  misfeasances  of  election  officers  In  the  conduct  of  eleotlons. 
in  giving  effect  to  the  will  of  the  voters  where  It  can  fairly  be  gathered  from 
the  returns,  leaving  the  question  of  punishment  to  the  orlmlnal  jurisdic- 
tions. But  to  suffer  an  election  to  be  held,  as  was  done  in  this  preeinot, 
would  be  to  abandon  all  safeguards  provided  by  the  Constitution  and  tbe 
legislature  for  insuring  a  fair  and  equal  election  by  secret  ballot.  (Banks  v. 
Sergeant.  104  Ky..  849. )  ^ 

The  result  in  precinct  No.  9  should  have  been  disregarded.  To  do  so  is  to 
award  the  certificate  of  election  to  appellee.  Tbe  judgment  of  tbe  oiroalt 
court  Is,  therefore,  affirmed. 

The  Whole  court  sitting. 


THOMPSON'S  EX'OR  v.  BROWN,  Ac. 

(FUed  QeoemberS,  1900.) 

WiUs— Indefinite  charitable  bequest— This  appeal  IsT^dvsA  the 
tion  of  item  11  of  appellant's  testator,  by  which  she  directs  that  b^  house 
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«nd  lot  be  8o]d,  and  that  the  prooeeds,  with  whatever  other  estate  she  may 
baTe  after  payiDR  a  bequest  and  fuDeral  expenses,  shall  be  collected  by  her 
'ttEeoQtor  and  by  him  distributed  to  the  poor  Id  his  distribution.  Held— That 
the.  Bofi^llBb  doctrine  of  cypres,  which  authorized  the  chancellor  to  name 
-objects  for  the  application  of  charitable  bequests,  has  no  existence  In  thli 
State.  In  the  case  at  bar  there  Is  no  Identified  or  ascertainable  object.  The 
-object  of  the  general  charitable  purpose  which  would  undoubtedly  hi^ve  been 
recognised  under  the  English  doctrine,  Is  not  so  defined  as  to  be  judicially 
identified.  The  "poor"  named  In  the  will  are  not  designated  by  age,  num- 
ber, color,  sex,  creed,  church,  district,  county,  State  or  nation.  The  court 
oan  not  jadioially  identify  or  apply  this  charity  without  exercising  the 
arbitrary  and  latitudinary  doctrine  of  the  English  courts,  and  virtually 
making  a  will. 

Thompson  &  Spauldlng  for  appellant. 

H.  P.  Cooper  for  appellees. 

ikppeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  DuRelle. 

The  only  question  for  decision  is  the  oonstruction  oS  item  11  of  the  will  of 
appellant's  testator,  which  Is  as  follows:  "I  will  and  direct. that  qiy  house 
ftnd  lot  in  Baywlok,  Ky.,  be  sold  at  such  time  and  on  such  terms  as  my 
executor  may  deem  best,  and  I  will  that  the  prooeeds,  together  wltl^  what- 
ever other  estate  I  may  have  after  payment,  of  the  aforesaid  bequest  an4 
Inneral  expenses,  shall  be  collected  by  my  executor  and  by  him  dl9trlbute4 
%o  the  poor,  in  his  discretion." 

The  question  ^s  wbetiher  the  gift  In  this  clausp  I9  sufncieAtly  definite  tp 
be,enforcible  by  the  co^urtjs.  It  is  hardly  necessary  to  go  into  an,  elaborate 
oonsldera^lou  of  the  Statute  of  Elisabeth  .and  the  cases  arising  the^undec 
It  a^ms  to  be  definitely  established  that  charitable  uses  were  administered 
Iqr 4^ .courts  before  t|ie  Statute  of  Elizabeth.  That  statute  vastly  extended 
thep^wer  of  the  lord  chancellor,  which  up  to  that  tli^e  had  been,  the  exer.- 
ol«e.of  .a  pprely  judicial  function,  in  adjudicating  upon  the.  Jegal  questions 
arising  upon  charitable  gifts.  The  statute  added  a  ministerial  function, 
AOdraa  keener  of  the  king's  conscience  tl)e  chaqoellor,  xepresenting  the  kjng 
<as  parens  patrlse,  by  the  exercise  of  ^the .  prerogative  pow^r,  adu^lnlstered 
u^on  charities  which  did .  not  joqme  within  his  eqi^ity,  jurisdiction.  As  said 
by -Mr.  Perry  (Perry  on  Trusts,  section  718), /'no  very  dear  line  has  beei^ 
di^WBtjaetween  those  (charities)  established .  by  him  exercising  his.  ordinar^^ 
jlf^folal  ppvfer  in  the  court  of  chancery,  and  tbose,es^.t)llB^ed,by  the  extraor; 
dliiacy:,or  pcerpgative  power^of  the  crowja,  exerolsedt  through  the  chancellor. 
XJlfif^  it/^ifts  wjsre  made  fpr'oharUable  ;ases  .th^t  wejfc^  il^egial.or  oo^tn^fj  to 
Stf^^^q  j|OJ]bpjr  or  that  wefe' impossible  .toJ)e^rrled,>into^.f(^t,  the  king,  as 
ll|9q^),8'uMrv^^^  ^l\ei)n,to  suob^ot^e;c.pbarlti^blp 

pj|jj^(^^  by pres4  tbe  i^l^^ 

!E(|^  JE^$7«»^  <^P^  }i^^  Ameflca,  and  tbe^  ]^Bglls^;cajBiQf  ^.wb^ob.gif^ 

|le,  wer^^doT 
pr^cpgajtlvjp 
^(gyp^AdW  ki^».pil,,by-_^^iijhjflni^  judipiaf  j>owerft.p« 

^^9^fitifffi\0)ri^^^^  J4jP?.PF^';"No,«ufift,5y^e5 


H^ite^Mi*^***fPl .ft^S**?)^*^?  «>  iDfl^flJPtte ^s  to.be.^p^'ffircijile 
T^IIHjyito ;iit^e|f.;.a^  ftWJW^Jrt  i«tfleic.,t}ie..pj 
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exist  notil  11  1b  oonferred  by  the  legislature.  The  cases  oamed  are  not  law 
In  America,  and  probably  notblog  like  them  will  ever  have  a  place  in  lt». 
Jurisprudence." 

As  matter  of  course,  the  eserclse  of  such  an  arbitrary  power  of  devotlnir 
an  unenforclble  charitable  gift  to  purposes  as  near  as  might  be  to  the  inten- 
tion of  the  doner  led  to  many  absurd  results.    A  few  examples  will  sufflee  ^ 

In  Da  Costa  y.  De  Pas,  1  Ambler,  828,  it  appears  that  Ellas  De  Pas,  a. 
Jew,  by  will  established  a  fund  of  1,900  pounds,  *'to  be  appropriated  in  or- 
der to  apply  and  dedicate  the  revenue  of  that  sum  toward  establishing  a> 
Jesuba,  or  assembly  for  reading  the  law,  and  for  instructing  people  in  our- 
holy  religion."  It  was  held  by  Lord  Bardwiok  that  the  gift  was  a  cbarlty» 
*'but  the  mode  in  which  it  is  to  be  disposed  is  such  that,  by  the  law  of  Eng- 
land, it  can  not  take  effect,  *  "^  **  it  promoting  a  religion  contrary  to  the- 
established  one;  there  the  crown,  by  sign  manual,  *  *  *  may  glTeorders^ 
in  what  charitable  manner  it  shall  be  disposed. " 

From  a  note  to  this  case  taken  from  the  register's  book,  it  appears  that  one- 
thousand  of  the  twelve  hundred  pounds  was  given  to  the  hospital  for  the> 
support  of  exposed  and  deserted  children,  "towards  supporting  a  preacher^ 
and  to  instruct  the  children  under  their  care  In  the  Christian  religion,  and 
for  other  incidental  expenses  attending  said  chapel,"  etc. 

So,  in  Isaac  v.  Qomperts  It  was  held  that  an  annuity  for  the  support  and 
maintenance  of  the  Jews'  synagogue  in  Magpie  alley  "ought  to  be  applledi 
to  some  other  charitable  use,  and  that  the  appointing  and  directing  that- 
charitable  use  was  in  the  crown."    (1  Ambler,  288,  note.) 

The  great  case  of  Moggridge  v.  Thaokwell,  7  Ves.,  86,  the  leading  English' 
case  upon  the  subject  of  charitable  uses,  much  quoted  and  little  read,  pre- 
sents an  illustration  of  the  arbitrary  mode  in  which  an  intention  was  sup- 
plied to  a  testatrix,  "who  seems  to  have  been  saturated  and  satiated  with 
the  idea  of  charity,  and  yet  not  to  have  had  mind  enough  herself  to  deter^ 
mine  upon  the  particular  objects;"  and  that  in  a  case  where  the  royal  pre- 
rogative was  not  called  into  play,  but  the  charitable  use  was  executed  liy  a^ 
"scheme"  devised  and  submitted  to  the  master  by  the  next  of  kinand  the- 
executor. 

Ann  Cam  made  her  will  In  1779,  disposing  of  a  large  estate  in  very  numer- 
ous devises  and  legacies,  in  the  course  of  which  she  red  ted  that  she  was. 
tenant  in  tail  of  the  estates  called  "Hill  Netherton"  and  "Laycellea,"  and 
by  suffering  a  recovery  could  make  herself  tenant  in  fee  of  them,  but  out  of 
regard  to  her  "Aunt  Walker"  and  her  family  she  chose  to  let  the  eetate  talh 
continue.  She  gave  the  residue  of  her  personal  estate  to  a  named  trustee^. 
*' desiring  him  to  dispose  of  the  same  in  such  oharltlee  as  be  shall  think  11% 
recommending  poor  clergymen  who  have  large  families  and  good  oharae- 
ters."  A  decree  was  pronounced  by  Lord  Thurlow  sustaining  the  oharitahle- 
use.  and  providing  "  that  the  master  should  approve  of  a  scheme  to^ffeol- 
uate  the  purposes  of  the  said  charity,  with  liberty  for  the  parties  to  lay  pro^ 
posals  before  him  for  that  purpose."  The  residue  of  the  personal ''estate> 
amounted  to  60,000  pounds.  It  appears  that,  years  after  the  making  ttf  the* 
Will^  her,' Aunt  Walker  having  died,  Mrs.  Cam  proceeded  to  suffer  h  reoover^ 
and  bar  phfi  entail  of  Hill  Netherton  and  Layoellea.  The  tMstee  died  betee- 
'  the^tQQ^^^'*  "The 'scheme'  submitted  by  the  exeoutor  an4  the  sezt**^ 
J6q>  A9<1  fkpproved  by  t/ie  master,  allowed  6»000  pocmdi  of  iMm  veaNhiC  d^' 
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'personal  estate  to  Thomas  Walker,  bod  of  tbe  Aunt  Walker  named,  'under 
the  peonllar  olronmstanoes  of  bis  case;'  granted  small  annuities  to  several 
'Other  persons  related  to  tbe  testatrix,  or  who  had  depended  on  her  bounty 
during  her  life;  established  a  school  near  her  residence;  gave  a  thousand 
pounds  to  an  infirmary,  and  another  thousand  to  a  lunatic  asylum ;  estab- 
lished a  fuqd  for  the  widows  and  orphans  of  clergymen,  and  another  fund 
with  the  remainder  of  the  residuary,  to  be  called  'Mrs.  Ann  Gam's  Bene- 
Motion  to  Poor  Clernmen.*  " 

It  may  be  noticed  tSat  in  many  of  the  Bngllsh  oases  there  was  a  strong 
^ndenoy  in  the  "schemes"  submitted  to  the  master  by  the  next  of  kin  to 
provide  for  the  poor  relations  of  the  testator.  A  sample  of  this  is  found  in 
Attorney  Qeneral  v.  Dayley,  2  Eq.  Ga.  Ab.,  190. 

Lord  Bosslyn  hating  become  lord  chancellor,  intimated  that  it  was  "lit 
"this  case  should  be  reheard,*'  and  thought  it  impossible  to  execute  the  re- 
port, observing  that  it  was  "making,  not  construing,  a  will."  But  he  did 
not  rehear  it.  Iiord  Eldon  became  lord  chancellor,  and  the  case  was  re- 
lieard  before  him.  He  remarked  that  it  was  his  "duty  to  consider  this  case 
Tory  anxiously;  and  that  is  considerably  increased  by  my  conviction  that  If 
the  decree  la  aflBrmed,  it  would  be  a  considerable  surprise  upon  the  testa- 
trix.'* He  first  provided  for  the  payment  of  the  costs  of  the  rehearing,  and 
of  all  parties,  out  of  the  fund.  The  lord  chancellor  then  began  at  the 
'"'period  when,  in  this  country,  a  portion  of  the  residue  of  every  man's  estate 
was  applied  to  chartty,  and  the  ordinary  thought  him  self  obliged  so  to  apply 
tl,  upon  the  ground  that  there  was  a  general  principle  of  piety  in  the  testa- 
tor;*' considered  and  discussed  practically  all  the  English  authorities  on  the 
flubjeot,  criticising  very  many,  if  not  most,  of  them;  alluded  to  certain 
^oases  "where  the  cypres  doctrine  is  said  to  have  been  formerly, carried  to  a 
xnonstrous  length,  in  later  cases  much  restrained,"  and  was  filially  "reluo- 
-tantly  driven  to  say  that  there  is  no  substantial  dilferenoe  between  these 
words"  (in  the  residuary  clause),  and  words  which  had  been  held  to  express 
•«  generaT  (ptention  to  devote  her  property  to  charity;  "and,  therefore,  this 
^oourt  will  diirry  that  general  intentlbn  into  effect. "  He  then  sajs:  "The 
next  questi^,  by  what  means  that  is  to  be  done,  is  a  most  difficult  ques- 
tion;'* ancf-'concludes :  "All  I  can  say  upon  it  is,  I  do  not  know  what  doo- 
ti^lne  ooutd  be  laid  down  that  would  not  be  met  by  some  authority  upon  thla 
point.'*  When  Lord'  Bldon  prepares  to  state  "the  general  principle  thought, 
most  reconcilable  to  the  cases,"  and  which  is  fully  set  forth  and  repudiated' 
by  Chief  Justice  Robertson  in  Moore's  Heirs  v.  Moore's  Devisees,  4  Dan*, 
-W4,  et  seq.,  he  thus  states  his  view:  "Therefore.  I  rather  think  the  decree 
If  right. '  I  have  conversed  with 'many  persons  upop  It.  I  have  great  dUB- 
^vlty  In  my  own  mind,  and  have  found  great  dIJBculty  in  the  mind  of  every 
parson  I  h^ve  consulted.  •  *  *  i  doubt  whether  I  could  make  a  deoree 
nore  satisfactory  to  my  own  mi  net  than  thai  whicli  has  been  made. "  *  -  *  * 
And,  after  declining  to  "take  upon  himself  U^  reverse  decisions  that 'have 
Bees  acted  Xt^n  for  oAturies,"  he  shifts  the  burden  to  the  House  of  i^ords : 
"^'If  this  dwision  is  w^ng,  ^ud  if  this  strange  doctrine,  as  I  should  bavo 
•called  It  If*'!' had  sat  here  two  centuries  ago,  that  you  can  find  a  oharltabla 
pHirpdSis  m  a  purpose'that  is  to  tail  altogether,  can  be  shaken,  I  can  do  no 
more  than  allow  them  to  go  to  a  higher  tribunal." 

The  dooree  was  afflrmed  in  the  House  of  Lords,  18  Yesey,  416. 
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In  some  of  the  Amerloan  States,  Id  whioh  the  oourte  maintain  the  ezlai-> 
enoe  of  a  jadioial  cypres  power,  there  have  ooonrred  perversioos  of  ibe 
donor's  intention  almost  as  preposterous  as  the  appropriation  of  a  fund  for 
Instruotion  in  the  Jewish  religion  to  the  maintenance  of  a  preacher  to 
preach  the  gospel  of  Christ. 

It  Is  not^  necessary  to  consider  or  discuss  those  cases,  for  as  early  as  1886.. 
in  Moore  v.  Moore,  4  Dana,  864,  our  own  grtat  chancellor,  Robertson,  utterly 
repudiated  the  cypres  doctrine  of  Englandoand  held  ti^at  it  is  not,  or  shoold 
not  be,  a  judicial  doctrine,  except  solely  to  provide  ^e  means  of  carrylns- 
out  '*an  available  charity  to  an  Identified  and  ascertainable  object,''  where 
the  mode  provided  by  the  gift  is  inadequate,  illegal  or  inappropriate,  or 
whioh  happens  to  fail.  Said  the  court  In  that  case:  "We  are  satisfied  tbo%> 
the  cypres  doctrine  of  England  is  notj  or  should  not  be,  a  judicial  doetrlne^ 
except  in  one  kind  of  case,  and  that  is  where  there  is  an  available  oharlty 
to  an  identified  or  ascertainable  object,  and  a  particular  mode,  inadequate, 
illegal,  or  InappropriatCi  or  which  happens  to  fteil,  has  been  prescribed.  Id 
such  a  ease  a  court  of  equity  may  eubstitute  or  sanction  any  other  modo 
that  may  be  lawful  and  suitable,  and  will  effectuate  the  declared  Intention' 
of  the  donor,  and  not  arbitrarily,  and  in  the  dark,  presuming  on  his  motives 
or  wishes,  declare  an  object  for  him.  A  court  may  act  judicially  as  long  aa^ 
it  effectuates  the  lawful  intention  of  the  donor.  But  it  does  not  act  judK 
oially  when  it  applies  his  bounty  to  a  specific  object  of  charity,  selected  by 
itself  merely  because  he  had  dedicated  it  to  charity  generally,  or  to  a  specie 
fled  purpose  which  can  not  be  effectuated;  for  the  court  can  not  know  or 
decide  that  he  would  have  been  willing  that  it  should  be  applied  to  tbo 
object  to  which  the  judge,  in  the  plentitude  of  bis ;  unregulated  discretion 
and  peculiar.,  benevolence,  has  seen  fit  to  decree,  .its  appropriation,  whereby 
he,  and  not  the  donor,  in  effect,  and  at  last,  creates  t)ie  charity. " 

And  in  Gromie's  Heirs  v.  Society,  8  Bush,  874,  the  .saifne  great  judge.  la^ 
ferred  to  the  *' ultra  judicial  cypres  doctrines  wbi4li<  ^jal  prerogative  at^ 
taohed  as  excrescences  to  the  Statute  of  Slizab^i^'^'  and  quoted  with 
approval  from  the  New  York  court  Beckman  v^.^^naon,  28^^.  Y,,  886)^ 
"That  cypres  power  which  constitutes  the  peeuliar  feature  of^beEngUah. 
system,  and  is  exercised  in  determining  gifts  to>§liapity  when  t}ie  donor  baa 
failed  to  define  them,  and  in  framing  schemes  of  approximation  near  to  or 
zamote  from  the  donor's  true  design,  is  unauited  to  our  institutions,  and 
bas  no  existenoe  in  the  jurisprudence  of  the  State. op  tbif  subjeot." 

Again,  Judge  Bobertson  says;  "Under  the  British  statute;  the  eypxaa  doa« 
trine  beoame.ao  arbitrary  and  latitudinary  as  to.p^vent  (pervert)  the  erU 
dent  object  of  donors  U>  cbMjtion  which  tt^ey.  gever  uoontenipiated,  and  to- 
whioh  <  they  would  never  have,  contributed.  Thajk  judicial  legislation,  or. 
Mtber  royal  usurpation  v  pj;  ;the  prerogative  ol  ehaiiging  or  leaking  wllla*. 
was  repudiated  by  thto  couH,  While  tMKT^tatute  of.  EUiaabetb  was  ItMlT 
Moogoiaed  aa .tlie  laWs  of  this ,3jtate. '.'        «*  .   '   ^t  • 

Applying  tl^eae  prinoiploa  tofthe  will,  in  qpestioii>  w^  a^  uni^le  to  find  an 
available  obavity.to  a^  .identified  or  oi^oerta^ble  object^  j  Tl|^  ao^wof  Ika 
gift  ia.too  broad  and  indefinite  to  be  enforq^l^le, «  It^'pom^a  atrlotly  within 
the  rule  laid  idowxk  4n  Spal4io^  v.  .Industrial  9obf)9l»:i;i  Ky.  Law  Sep..  1107,. 
in  which  all  the  Kentucky  oaaM^npon- the  anbj^  ^^..pofitt^lMyd  and  dia- 
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cussed.  Id  note  2  to  that  case  in  6  Am.  &  Eng.  Deo.  Id  Eq.,  198,  It  is  said : 
"Where  the  uypres  doctrine  is  not  reooffnized,  the  purposes  of  a  charitable 
gift  must  be  expressed  with  snch  certainty  and  definiteness  that  the  court 
can  enforoe  its  application  thereto,  or  the  gift  will  be  void  for  indefl&ite- 
neas ;  *  *  *  while  if  it  be  sufflotently  defloite  to  be  enforced  withont  re- 
sortloff  to  the  cypres  principle,  it  will  be  enforced."  (Referring  to  a 
number  of  the  Kentucky  cases. ) 

It  was  held  in  the  Gromie  case  that  ''the  aim  cif  our  own  statute  for  up- 
holding charities  is  to  make  such  as  it  enumerates  available  whenever  so 
defined  as  to  be  Judically  identified  and  applied."  And  this  statement  of 
the  object  of  the  statute  was  reiterated  by  Judge  Lewis  in  Leeds  v.  Sbaw's 
Adm'r,  82  Ky.,  82.  It  provides  (Revised  Statutes,  volume  1,  page  77;  Gen- 
eral Statutes,  chapter  IS,  section  2;  Kentucky  Statutes,  section  818):  "No 
charity  shall  be  defeated  for  the  want  of  a  trustee  or  other  person  in  whom 
the  ti^Ie  may  vest,  but  courts  of  equity  may  uphold  the  same  by  appointing 
trustees  if  there  be  none,  or  by  taking  cootrol  of  the  fund  or  property  and 
directing  its  management  and  settling  who  is  the  beneficiary  thereof." 

The  Moore  case,  construlns  this  statute,  held  that  "where  there  is  an 
available  charity  to  an  identified  or  ascertainable  object,  and  a  particular 
iQode,  inadequate,  illegal  or  inappropriate,  or  which  happens  to  fail,  has 
bc^n  prescribed,"  the  court  could,  under  the  statute,  carry  out  the  charitable 
use  for  the  benefit  of  tbe  identified  or  ascertainable  object. 

In  the  case  at  bar  tbere  is  no  identified  or  asoertainable  object.  The  ob- 
ject of  the  general  charitable  purpose,  which  would  undoubtedly  have  been 
recognized  under  the. English  doctrine,  is  not  "so  defined  as  to  be  judicially 
identified."  Tbe  "poor"  named  in  the  will  bre  not  designated  by  age,  num- 
ber, color,  sex,  creed,  church,  district,  county,  State  or  nation.  'We  cannot 
judicially  identify  or  .apply  this  charity  without  exercising  the  "arbitrary 
and  latitudinary"  doctrine  of  the  English  courts,  and  virtually  making  a 
will,  which,  in  the  language  of  Lord  Eldon,  "would  be  a  considerable 
surprise  upon  the  testatrix. "  This  we  have  no  right  to  do  under  the  author- 
ities in  this  Commonwealth.  "No  such  power,"  says  Mr.  Perry,  "exists  in 
any  American  magistrates,  judicial  or  ministerial,  and  none  can  exist  until 
it  is  conferred  by  the  legislature. "    (Section  718. ) 

It  is  proper  to  consider  a  question  of  statutory  construction  arising  under 
tbe  present  statute  of  charitable  uses,  although  we  do  not  consider  it  essen- 
tial to  the  decision  of  this  case. 

The  statute  (48  Elizabeth,  chapter  4,  to  be  found  in  Morehead  &  Brown, 
page  808)  was  held  to  be  in  force  in  Kentucky  until  the  Revised  Statutes  of 
1862  (1  Stantoh,  236).  .The  English  statute  referred  to,  and  which  was  the 
culoaination  of  a  series  of  statutes  upon  the  same  subject,  recited  in  the  pre- 
amble a  list  of  chfirities,  which  has  pome  to  be  considered  "an  enumera- 
tion or  kind  otdefini^on,  standard  or  test  to  which  all  gifts  and  grants  in 
trust  oould.he  brought  in  order  to  determine  whether  they  were  charitable." 
(2  Perry  on  Trusts*  section  696, )  It  recited,  abuses  of  such  charitable  gifts, 
in  that^they  had  not  .been  employed  aooording  to  t^e  charitable  Intent  of  the 
givers,  by  reason  of  frauds,  breaches  of  trust  and  negligence,  and  provided 
a  remedy  for  those  abuses,  to  be  applied  by  the  lord  chancellor,  or  keeper  of 
tbe  great  seal,  and  the, phanoellor  of,  the  Duol^  of  Lanoastei',  by  the  ap- 
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polDtment  of  a  oommiflsloD  to  inquire  into  the  abuse.  The  Reyifed  Statutes 
of  1863  Bimplj  repeated  the  preamble,  declared  that  all  grants,  etc.,  made 
"in  due  form  of  law"  for  such  purposes  should  be  valid;  that  no  obarlty 
should  be  defeated  for  the  want  of  a  trustee,  and  gave  equity  jnrisdlotlon  to 
uphold  such  trusts,  with  certain  specified  limitations  in  the  nature  of  mort- 
main statutes.  By  the  act  of  May  18,  1898  (Kentucky  Statutes,  section  817) 
the  provision  of  the  earlier  statute,  that  such  gifts  shall  be  valid,  was  further 
limited  by  the  following  words:  *  *  *  *'If  the  grant,  conveyance,  devlee, 
gift,  appointment  or  assignment  shall  point  out  with  reasonable  oertalDty 
the  purposes  of  the  charity  and  the  beneficiaries  thereof,  ezoept  as  herein- 
after restricted. "  These  added  words  seem  clearly  to  us  to  indicate  the  legis- 
lative intent  to  put  a  further  limitation  upon  snob  gifts,  by  requiring  that 
the  purposes  of  the  charity  and  the  beneficiaries  thereof  should  be  pointed 
out  with  at  least  reasonable  certainty.  But,  as  we  have  said,  we  do  not 
regard  a  consideration  of  this  change  in  the  statute  as  necessary  to  the  de- 
cision of  this  case. 

For  the  reasons  given  the  judgment  is  affirmed. 

Whole  court  sitting. 

Judges  Paynter  and  Bumam  dissenting. 

Judge  Burnam  delivered  the  following  dissenting  opinion  December  4, 
1909: 

This  suit  was  instituted  by  the  executor  of  Elizabeth  Thompson,  who  died 
in  September,  1897,  for  the  sole  purpose  of  having  a  judicial  construction  of 
the  11th  clause  of  her  will,  which  reads  as  follows:  "I  will  and  direct  that 
my  house  and  lot  in  Raywicic,  Ky.,  be  sold  at  such  time  and  on  such  terms 
as  my  executor  may  deem  best,  and  I  will  that  the  proceeds,  together  with 
whatever  other  estate  I  may  have  after  the  payment  of  the  aforesaid  bequest 
and  funeral  expenses,  shall  be  collected  by  my  executor,  and  by  him  distrib- 
uted to  the  poor  in  his  discretion." 

Devises  for  the  relief  of  the  poor  and  unfortunate  have  always  been  favor- 
ite modes  of  dispensing  charity  by  benevolent  persons,  and  tmstaoreated  tor 
this  purpose  have  always  been  upheld  by  the  courts,  when  the  purpose  of  the 
charity  and  the  beneficiaries  thereof  were  pointed  out  with  reasonable  cer- 
tainty. Thus  gifts  to  the  poor  of  certain  localities,  churches,  or  religious 
beliefs,  have  been  uniformly  upheld  except  in  those  States  where  the  doctrine 
of  charitable  uses  has  been  repudiated.  And  in  many  cases  gifts  for  the 
benefit  of  poor  persons  in  general  have  been  upheld.  (A.  &  E.  Knoy.  of 
Law,  volume  6,  page  989,  and  A.  &  B.  Dec.  In  Bq.,  volume  9,  pages  18  to 
16. )  The  essence  of  a  charitable  bequest  is  that  the  beneficiaries  should  be 
designated  as  a  class  only,  leaving  the  number  and  individuals  to  be  deter- 
mined  by  the  trustees  who  administered  it.  Consequently  such  a  bequest 
will  not  be  invalidated  by  the  facts  that  the  benefloiarles  are  indefinite  In 
number.  (Bedford  v.  Bedford,  18  Ky.  Law  Rep.,  108.)  As  said  by  Judge  Rob- 
ertson, in  Moore's  Heirs  v.  Moore's  Devisees,  i  Dana,  864:  *'When  an  asoer- 
tainable  object  is  designated  by  the  donor  in  general  or  ooUeotible  term,  as  the 
poor  of  a  given  county  or  parish,  or  when  a  person  Is  appointed  by  him  to 
select  a  described  portion  or  hind  or  number  from  a  designated  o]p«,  the 
chancellor  sitting  as  judge  in  equity  will  interpose  on  the  ground  of*ifitwti"' 
In  the  case  of  Curling  t.  Curling,  88  Dana,  88,  James  Curling  left  the 
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Tealdne  of  his  estate  for  the  use  and  benefit  of  a  pnblio  eeninary,  not  desig- 
nating where  It  was  to  be  looated.  The  olroalt  judge  held  the  devise  void  for 
nnoertalnty,  but  npon  appeal  to  this  court,  Judge  Robertson  delivering  the 
opinion  of  the  oonrt.  said:  "The  testatrix,  by  designating  a  general  objeot 
-of  oharlty  (a  public  seminary),  must  be  understood  as  Intending  either  a 
seminary  or  the  seminary  cf  his  county,  or  any  seminary,  which  his  executor 
or  a  court  of  equity,  In  the  exercise  of  sound  discretion,  should  select  as  best 
adapted  to  effect  the  object  of  cbiirlty.  Upon  either  of  these  hypotheses  the 
testator's  purpose,  as  declared  and  circumscribed  by  himself,  may  be  fulfilled 
by  applying  the  fund  to  a  specific  object,  without  any  hasard  cf  perverting 
bis  bounty  In  a  manner  not  contemplated  by  him  and  authorlaied  by  his 
will.  Therefore,  according  to  principles  established  as  perfectly  judicial,  we 
are  of  the  opinion  that  the  devise  created  a  charitable  trust,  which  may  be 
executed  according  to  law,  and  without  violating  the  will  of  the  testator  or 
making  a  will  for  him,  and,  therefore,  we  conclude  that  the  circuit  court 
t>ugbt  to  have  decreed  the  appropriation  of  the  profits  of  the  devise  to  the 
Qse  of  the  Trigg  Seminary,  and  appointed  a  trustee  to  execute  the  trust.*' 

In  the  very  recent  case  of  Spalding  v.  St.  Joseph's  Industrial  School,  91 
Ky.  Xiaw  Rep.,  116,  Judge  DuRelle  uses  this  language:  ''All  the  Kentucky 
■cases  have  sustained  the  charitable  uses  therein  considered  because  the  court 
beld  that  a  charitable  object  was  indicated,  or  a  class  of  charitable  objects 
designated,  from  which  choice  was  authorised  to  be  made.  In  some  of  them 
there  is  room  for  difference  of  opinion  as  to  the  certainty  of  the  objects  of 
the  charitable  uses  sustained,  but  the  courts  have  always  held  that  they 
were  certain,  either  by  being  designated  by  the  donor  or  one  of  a  class  desig- 
nated by  him,  from  which  choice  was  authorized  to  be  made." 

In  Bedford  v.  Bedford,  18  Ky.  Law  Rep.,  188,  the  devise  was  to  the  State 
of  Kentucky  in  trust  for  the  use  and  benefit  of  the  State,  the  profits  there- 
from to  be  appropriated  annually  forever  towards  the  education  of  the  chil- 
dren ef  the  State,  particularly  the  poor  and  most  unintelligent.  The  devise 
In  this  case  was  sustained  as  sufficiently  definite.  *  The  oourt  said :  "Trusts 
must  be  for  the  benefit  of  an  indefinite  number  of  persons,  for  if  the  bene- 
^clarles  are  personally  designated  the  trust  lacks  the  essential  element  of 
indefiniteness,  which  Is  one  characteristic  of  a  legal  charity,  and  which  dis- 
tinguishes It  from  a  mere  private  trust." 

There  has  been  considerable  diversity  In  the  decisions  of  the  courts  of  the 
-various  States  of  the  Union  as  to  the  extent  they  will  go  in  upholding  an 
Indefinite  trust.  In  some  States,  particularly  Maryland,  Michigan,  New 
Tork  and  Wisconsin.  It  has  been  held  that  courts  of  equity  have  no  greater 
Jurisdiction  to  enforce  public  than  prirate  trusts.  On  the  other  hand,  in 
Kentucky,  Maine.  Massachusetts,  Missouri,  Pennsylvania,  and  many  other 
States  of  the  Union  where  the  principles  of  48  Elizabeth,  chapter  4,  are  ac- 
oepted,  they  have  gone  to  the  furtherest  limit  in  this  regard.  In  this  State 
dxteen  decisions  have  been  reported  upon  the  question  of  charitable  uses» 
beginning  with  the  case  of  Glass  and  Bonta  v.  Wllhlte,  2  Dana,  170,  and 
ending  wlllM>»wford  ▼.  Thomas,  81  Ky.  Law  Rep. ,  1100,  in  which  charitable 
bequests  ba^e  been  uniformly  upheld.  -But  Is  insisted  that  the  amendment 
to  section  817  of  the  Kentucky  Statutes,  passed  by  tb«  general  assembly  in 
1808,  whlcli  is  In  these  words:   **If  the  grant,  devise,  gift  appointment  or 
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asalRDmeDt  eball  have  pointed  out  wltb  reasoDable  oertalDty  the  purposes  of 
the  charity  aod  the  beneflolarles  thereof .  eto.,*'  was  Intended  by  the  law- 
making department  of  the  government  to  change  the  rule  which  has  hereto- 
fore prevailed  in  this  State. 

The  words  of  the  amendment  are  the  same  as  those  used  in  several  opinions 
sustaining  bequests  to  various  charities,  and  it  would  be  more  consistent 
with  reason  and  common  sense  to  believe  that  the  legislature  simply  in- 
tended to  crystalize  into  the  statute  law  the  doctrine,  which  had  been  so 
often  announced  by  some  of  the  ablest  and  most  distinguished  judges  who 
ever  sat  upon  this  bench,  and  whose  opinions  on  this  subject  had  been  ac- 
cepted with  approval  by  the  profession,  the  general  assembly,  the  public  at 
large  and  by  most  eminent  text-writers.  As  well  said  by  Judge  Mills  in 
Trlbble  v.  Taul,  28  Ky.,  466:  "If  we  were  convinced  that  on  this  point  the 
law  was  settled  wrong  originally,  we  should  not  feel  ourselves  at  liberty  to 
depart  from  it;  aware  that  It  is  of  greater  importance  to  society  that  the 
rule  should  be  uniform  and  stable,  than  that  it  should  be  the  best  possible 
rule  that  could  be  adopted.  In  the  supreme  court  of  a  State,  as  this  ls» 
possessing,  with  but  few  exceptions,  appellate  judicial  power  oo-«xtenslve> 
with  the  State,  the  influence  which  its  decisions  must  have  is  evident.  Its 
mandates  are  conclusive,  and  even  Its  dicta  are  attended  to  in  all  inferior 
courts.  No  sooner  Is  a  decision  published  than  it  operates  as  a  pattern  and 
standard  in  all  other  tribunals,  and,  as  a  matter  of  course,  all  other  declslona 
oonlorhi  to  It.  If  In  this  court  a  settled  course  of  adjudication  Is  over- 
turned, then  the  trouble  and  confusion  of  reversing  former  causes  sucoeeda 
in  the  inferior  tribunals;  and  even  the  credit  and  respect  due  to  this  court 
Is  shaken  by  the  phenomenon  that  A  has  lost  his  cause  on  the  same  ground 
thai  B  gains  his,  and  not  only  do  these  consequences  follow,  but  some  still 
more  serious  may  ensue,  for  perhaps  no  court  may  strike  the  vitals  of 
society  with  a  deeper  wound  that  a  capricious  departure  in  this  court  fron> 
one  of  its  established  adjudications.  We  ought,  therefore,  to  be  oautlou» 
not  to  leave  a  course  well  understood;  and  nothing  but  the  Imperious  de- 
mands of  justice  could  justify  It.    Here  there  is  so  much  demand  upon  us.'* 

For  reasons  indicated  I  dissent  from  the  opinion  of  the  majority. 

Judge  Paynter  concurs  In  this  dissent. 


CRADDOCK  V.  BROWNING. 

(  (Filed  December  4.  1902.) 

1.  Statute  of  limitation— Personal  representatives— Surety— In  1  SOS  there 
came  into  the  hands  of  G.,  as  administrator  de  bonis  non  of  S.,  deceased, 
$2,004.11.  In  January,  1896,  B..  as  guardian  of  two  of  the  infant  children, 
institute^  si\lt  agalAst  G.,  the  widow,  and  two  remaining  Infant  children 
of  deceased,  for  a^s^ttlempnt  of  the  estate.  The  action  was  referred  to  the 
commissioner,  who  reported  that  there  remained  In  the  bands  of  the  admin- 
istrator a  balance  of  $1,057.89.  Exceptions  were  filed  to  the  report,  oootand- 
ing  that  the  entire  fund  which  arose  from  a  judgment  against  tbf^Louisvllle 
ft  Nashville  R.  R.  Go.  for  the  accldeiitAl  killing  of  B.  could  not  be  subjeeted 
to  the- debts  of  the  Intestate,  but  belonged  exclusively  to  the  widow  and 
children  of  deceased  under  the  statute.  All.  the  exceptions  were  overruled* 
and  the  report  confirmed  at  the  April   term,    1897.     This  judgment  wae 
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afSrmed  by  the  CoDrt  of  Appeals.  After  the  return  of  the  case  P.,  who  had 
purofaaaed  the  interest  of  the  widow  In  the  funds,  instituted  this  snlt  against 
G.  and  appellant  as  his  snrety  on  bis  bond  as  administrator  de  bonis  non  for 
the  amount  due  him.  Appellant  plead  and  relied  upon  section  2650,  Ken* 
tuoky  Statutes,  as  a  bar  to  appellant's  action.  Said  section  provides  that 
the  surety  of  a  personal  representative  shall  be  discharged  from  all  liability 
after  five  years  shall  have  elapsed  without  suit  after  the  accruing  of  the 
cause  of  action.  Appellant  contends  that  the  cause  of  action  accrued  when 
the  funds  came  to  the  hands  of  the  personal  representative,  field— That  the 
cause  of  action  did  not  aooriie  until  1897,  as  prior  to  that  time  there  was  liti^ 
gation  pending  to  decide  to  whom  the  funds  should  be  paid,  and  at  the  time 
this  suit  was  instituted  five  years  had  not  elapsed,  and  the  right  of  action 
against  the  surety  was  not  barred. 
8.  Overruled  case— Murrell's  Adm'r  v.  McAllister,  79  Ky.,  811,  overruled. 

MoCandless  8s  James; for  appellant. 

S.  M.  Pay  ton  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnam. 

On  the  28d  day  of  December,  1898.  there  came  to  the  hands  of  B.  C.  Gard^ 
ner,  administrator  de  bonis  non  of  the  estate  of  James  Barl,  deceased, 
$3,004.11.  In  January,  1896,  D.  W.  Browning,  as  guardian  of  two  of  the  In-- 
fant  children  of  deceased,  instituted  a  suit  against  Gardner,  as  admlnistra^ 
tor,  the  widow,  and  the  two  remaining  infant  children  of  the  deceased, 
under  section  428  of  the  Civil  Code,  for  a  settlement  of  decedent*s  estate,, 
and  the  case  was  referred  to  the  master  commissioner  for  this  purpose,  wha 
reported  that  after  paying  the*  debts  of  decedent  there  remained  a  balance  of 
11,067.89  In  the  hands  of  the  administrator  for  distribution  to  the  widow  and 
heirs  at  law.  Exceptions  were  filed  to  this  settlement  on  the  ground  that 
the  entire  fund  which  arose  from  a  judgment  against  the  Louisville  &  Nash^ 
▼ille  R.  B.  Co.,  for  the  accidental  killing  of  the  deceased,  could  not  be  sub- 
jected to  the  debts  of  the  Intestate,  but  belonged  exclusively  to  the  widow 
and  children  of  deceased  under  the  statute.  All  these  exceptions  were  over^ 
ruled  and  the  report  Confirmed  at  the  April  term,  1897,  of  the  Hart  Circuit 
Court.  All  of  the  distributees  excepted  to  this  judgment  and  subsequently 
prosecuted  an  apptol  therefrom  to  this  court,  which  was  decided  on  the  80th 
of  January,  1900,  the  judgment  of  the  lower  court  being  confirmed  except  a& 
to  cenain  claims  paid  by  the  administrator,  where  the  verification  was  in- 
aufillclent  and  the  cause  remanded,  with  Instruotlon  to  allow  needed  proof  to- 
be  made.  After  the  return  of  the  case  S.  M.  Payton  purchased  the  Interest 
of  the^wldow  in'the  funds  in  the  hands  of  Gardner,  as  administrator,  and  in 
December,  1900,  Instituted  this  suit,  the  widow  uniting  therein,  against  the 
appellants,  J.  M.  Craddook  aiMM^.JI!..JRtlne,  Aire  ties  upon  the  bond  of  Gard^ 
ner,  vslidtu  1  nigtrstor  de  bonis  non,  for  the  amount  due  him  as  assignee  of 
Mrs.  Jaggars!  The  appellant,-  Craddook,  plead  and  relied  upon  section  8660- 
Of  the  Kentucky  Statute*  In  bar  of  appellee's  olalm,  which  reads  as  follows  ^ 
^A  flQfety«for«n  exeoator,  administrator,  or  curator,  or  for  a  sheriff  ta 
whom  a  decedent's' iBstiite  has  bce»trantretTed,4BibaIl'be  disoharged  from  all 
Ifkblllty  as  such  to  a  diitribotee^  devisee  or  ward  when  five  years  shall  have- 
•lapsed  without  sult^afto^  the*&ccr«lDg  of  the  cause  of  action,  and  after  the. 
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siittaining  of  fall  age  by  the  devisee,  distributee  or  ward;  bat  the  fallare  to 
tsommeooe  aotloD  Id  time  by  ooe  sball  not  affeot  the  right  of  the  other.*' 

JtidgmoDt  was  rendered  In  favor  of  plaintiff  for  the  fnll  amount  of  his 
-olalm,  and  a  motion  for  a  new  trial  having  been  overrnled  this  appeal  Is 
proseouted. 

It  is  the  contention  of  appellant  that  appellee's  canse  of  action  against 
the  administrator  of  James  Earl  acomed  immediately  npon  his  qnallfloatlon 
as  administrator,  or  at  roost  within  nine  months  from  the  granting  of  saoh 
administration;  and  that  as  no  suit  was  instituted  upon  the  bond  for  a 
devastavit  until  more  than  Ave  years  and  nine  months  had  elapsed  after  the 
accrual  of  their  cause  of  action,  that  their  plea  of  limitation  was  oonolnsive 
t)f  appellee's  right  to  recover.  And  to  support  this  contention  rely  upon  the 
oases  of  the  Commonwealth  for  Bell  v.  Hammond,  49  Ky.,  62,  and  Murrell  v. 
McAllister.  70  Ky.,  811.  In  the  49  Ky.  oase  the  question  arose  under  the  act 
^t  1888  (8  Statute  Law,  868)  limiting  the  time  of  bringing  action  against 
sureties,  the  second  section  of  which  provided :  "That  from  and  after  the 
1st  day  of  July,  1888,  sureties,  their  executors,  administrators,  heirs,  devi- 
sees, should  be  discharged  from  all  liabilities  to  distributees,  devisees  and 
wards,  on  administration  and  guardian  bonds,  when  five  years  should  have 
■elapsed  without  suit  after  the  youngest  of  the  devisees,  distributees  or 
wards  had  attained  full  age. " 

In  construing  this  statute  it  was  held  that  where  the  distributees  were 
•all  of  full  age  when  administration  was  granted  that  suit  must  be  brought 
within  five  years  after  the  ezeoution  of  the  bond.  But  the  general  assembly 
tn  the  adoption  of  the  Revised  Statutes  of  18—  made  a  very  material  altera- 
tion in  the  language  of  this  section  by  the  insertion  of  the  words  "after  the 
4iooruing  of  the  cause  of  action,"  thus  making  it  conform  to  other  sections 
of  the  statute  as  to  limitations  of  actions.  Under  the  provisions  of  section 
428  and  429  of  the  Oivil  Code,  and  section  8868  of  the  Kentucky  Statutes,  a 
representative,  legatee,  distributee,  or  creditor  of  a  deoeased  person  may 
bring  an.  aotlox)  in  equity  for  the  settlement  of  bis  estate  iminsdlately  after, 
the  qualification  of  sucli  representative.  CBblland  v.  Lowe,  Adm'r.  fto.,  101 
Sy. ,  06. )  But  in  an  unbroken  line  of  decisions  this  court  had  held  that  a  suit 
tipon  the  bond  of  a  personal  repreB9jptative  for  a  devastavit  can  not-be  jbdaUi^ 
tained  until  there  has  been  a  judgment  ascertaining  the  amount  of  the  de- 
mand against  the  estate,  and  showing  assets  in  the  hands  of  the  personal 
representative  sufficient  to  pay  the  demand,  or  a  part  of  it.  (Clark  v.  Com- 
uonwealth.  For,  &o.,  81  Ky.,  90;  Hobbs  v.  Mlddleton,  84  Ky.,  186;  Jeeter  v, 
Durham,  99  Ky.,  988;  McCalla's  Adm'r  v.  Patterson,  67  Ky.,  80;  Lee  v. 
"Waller,  60  Ky.,  61;  Young  v.  Duhme,  61  Ky..  €44;  Emerson's  Adm'r  ▼. 
Herreford,  71  Ky.,  887.) 

There  was  a  oontrovsrsy  between  the  oreditors  of  the  deoeased  and  bla  dis- 
tributee as  to  who  was  entitled  to  the  funds  in  the  hands  of  the  personal 
representative,  and  until  this  matter  was  determined  by  the  judgment  of  tl^ 
circuit  court  oonflrmlng  the  master's  report  In  April.  1897.  it  was  Imposslbls 
to  know  the  extent  of  appellant's  demand  against  the  personal  rsprsssats- 
tive.  That  Judgment  for  the  first  time  asosrlalned  the  amount  of  the  claim 
and  as  i#  was  not  tupsrsiriled,  appellants  bad  a  right  to.dsmand  of.  the  per* 
aonal  representative  that  he  should  pay  to  them  th^  an^pmil  shown  4iis  by 
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tbl8  report,  and  upon  bis  failure  to  do  lo.  there  aoomed  to  them  a  caDse  of 
aotloD  againit  the  seoaritles  upoD  bis  offiolal  bond  fortbe  Hrflt  time,  and  aa 
five  years  bad  not  elapsed  from  tbls  date  before  tbe  Institntlon  of  this  suit, 
tbe  plea  of  limitation  oould  not  be  suooesafnlly  interposed.  In  so  far  as  tbe- 
oase  of  Mnrrel's  Adm'r  v.  MoAllister,  79  Ky.,  811,  is  in  oonfliot  witb  our- 
oonolaslon,  as  to  tbe  time  when  appellee's  oanse  of  action  against  the  sure- 
ties of  tbe  personal  representative  for  a  devastavit  acoraed,  it  is  overruled*, 
and  tbe  judgment  appealed  from  alBrmed. 


RICHIE  V.  OOMMONWEALTH. 

(Filed  December  4,  1908— Not  to  be  reported.) 

Criminal  law— Forgery— Evidence— Appellant  was  convicted  for  forging- 
tbe  names  of  H.,  D.  and  B.  to  a  power  of  attorney,  authorising  him  to  sign 
the  names  of  H.  and  D.  as  sureties  to  a  bond  for  the  release  of  a  prisoner 
from  jail.  Said  bond  was  executed  and  the  prisoner  released.  A  reversal  ia 
asked  upon  the  ground  that  the  verdict  is  not  sustained  by  suflQoient  evi^ 
denoe  as  the  testimony  fails  to  show  that  the  forged  paper  was  ever  in  the 
possession  of  the  defendant  or  written  by  bim.  Forgery  is  the  fraudulent 
making  of  any  written  instrument  which  is  calculated  to  deceive  persons  of 
ordinary  observation  for  tbe  purpose  of  perpetrating  a  fraud.  The  testimony 
Is  conclusive  that  tbe  alleged  power  of  attorney  was  a  forgery,  and  tbe  pris- 
oners were  discharged  on  order  of  the  circuit  court  clerk  who  believed  the- 
jiaper  genuine.  It  is  not  an  indispensable  prerequisite  to  show  that  the  de- 
fendant was  ever  in  the  actual  custody  of  the  paper  to  have  authorised  a. 
conviction.  The  fact  may  be  established  by  any  competent  evidence.  Id 
criminal  cases  this  court  can  not  reverse  judgments  of  conviction  on  the> 
ground  that  tbe  verdict  is  not  sustained  by  suiBcient  evidence  if  there  li. 
any  evidence  conducing  to  show  tbe  guilt  of  tbe  defendant. 

J.  J.  C.  Bach  for  appellant. 

Clifton  J.  Pratt  and  M.  B.  Todd  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Burnam. 

Tbe  appellant,  Felix  Riobie,  was  convicted  in  tbe  Perry  Circuit  Court  for 
forging  tbe  names  of  James  Hays,  James  Dobson  and  Joe  F.  Blcbie  to  the 
following  paper:  "Enow  all  men  by  these  presents,  that  we,  James  Haya 
and  James  Dobson,  in  Knott  county,  do  hereby  constitute  and  appoint  Felix 
Feltner,  of  the  county  of  Perry  and  State  of  Kentucky,  our  attorney  in 
tratb  and  in  faot,  i^nd  by  tlfjsse -presents  direct  and  agree  for  bim  to  sign  our 
names  to  any  bail  bond  that  may  be  required  of  Eseklal'  Begley  and  Silaa 
Combs,  for  their  appearance  in  court  in  Perry  county,  in  the  State  of  Ken-^ 
tacky,  at  such  times  and  places  as  he  may  be  required  to  appear  in  such 
oourt,  and  such  assignment  made  by  him  shall  be  binding  upon  us  tbe  same- 
as  made  by  us  in  person.  Given  under  our  hands  this  8th  day  of  October^ 
1901. 

''■  "JAMES  HATS, 

his 
''JAMES  X  DOBSON. 
mark. 
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^'OoDDty  of  Perry,  State  of  Kentucky : 

"I,  B.  H.  AmbDrgy,  do  hereby  certify  that  the  foreiKotDg  power  of  attor* 
ney  was  this  8th  day  of  October,  1891,  produced  to  me  by  James  Hays  and 
James  Dobson,  and  acknowledged  In  my  presence  to  be  their  act  and  deed  as 
prescribed  by  law.    Given  nnder  my  hand  this  8th  day  of  October,  1901. 

*'B.  H.  AMBUBGY,  O.  K.  C,  C. 
"By  JOB  F.  BICHIE,  D.  G." 
Upon  the  trial  James  Hays  and  James  Dobson  testified  that  they  did  not 
sign  or  authorize  any  person  to  sign  the  paper.  Joe  F.  Blchle,  the  deputy 
olerk  by  whom  It  purports  to  have  been  acknowledged,  testified  that  he  did 
not  sign  his  name  to  the  paper  or  authorize  any  one  else  to  do  so,  and  did 
not  place  the  county  seal  thereon ;  that  he  was  acquainted  with  the  hand- 
writing of  the  defendant,  and,  In  his  opinion,  all  the  signatures  to  the  paper 
were  written  by  him.  Silas  Blchle  also  testified  that  he  was  famllar  with 
the  handwriting  of  the  defendant,  and  that  In  his  opinion  the  power  of  attor- 
ney was  written  by  him,  signatures  and  all.  F.  B.  Feltner,  the  clerk  of  the 
Perry  Circuit  Court,  testified  that  the  paper  in  question  was  produced  to 
him  by  .one  William  Begley,  and  that  he  believed  it  to  be  genuine,  and  that 
he  accepted  the  bond  of  the  parties  named  therein,  and  directed  the  jailer  to 
release  them  from  custody.  A  reversal  is  asked  upon  the  ground  that  the 
verdict  Is  not  sustained  by  sufifiolent  evidence,  as  the  testimony  falls  to 
show  that  the  forged  paper  was  ever  In  possession  of  the  defendant,  or  writ- 
ten by  him. 

Forgery  Is  the  fraudulent  making  of  any  written  Instrument  which  la 
calculated  to  deceive  persons  of  ordinary  observation  for  the  purpose  of  per- 
petrating a  fraud.  The  testimony  Is  conclusive  that  the  alleged  power  of 
attorney  was  a  forgery;  and  that  the  clerk  of  the  Perry  Circuit  Court,  be- 
lieving it  to  be  genuine,  acted  under  It,  and  discharged  Combs  and  Begley 
from  custody.  It  is  not  an  indispensable  prerequisite  to  show  that  the  de- 
fendant was  ever  in  the  actual  custody  of  the  paper  to  have  authorised  a 
oonvlction  by  the  jury.  The  fact  may  be  established  by  any  competent  evi- 
dence. It  is  seldom  that  direct  evidence  can  be  given  to  the  faot  of  forgery, 
and  evidence  that  the  forged  Instrument  Is  in  the  handwriting  of  the  pris- 
oner Is  always  competent,  and,  unexplained,  it  is  necessarily  strong  evidence 
of  his  guilt.  (Starkle's  Evidence,  2d  edition,  section  400;  8  Greenleaf  on  Evi- 
dence, section  106,  16th  edition;  Wharton's  Criminal  Evidence,  section  6G8; 
American  &  English  Ency.  of  Law,  2d  edition,  volume  16,  page-  264,  and 
authorities  there  cited. ) 

In  criminal  cases  this  court  can  not  reverse  judgments  of  convlotlon  on 
the  ground  that  the  verdict  is  not  sustained  by  sufficient  evldenoe.  If  there 
Is  any  evidence  conducing  to  show  the  guilt  of  the  defendant,  the  question 
Is  left  to  the  determination  of  the  jury.  And  In  this  case  there  was  not  onl^ 
some  evidence  conducing  to  show  guilt,  but,  in  our  opinion,  lafflclent  ta 
warrant  the  judgment  complained  of. 

Judgment  affirmed. 
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BOARD  ▼.  CHESAPEAKE  &  OHIO  RY.  CO. 

(Filed  December  4,  1908— Not  to  be  reported.) 

Railroads— Negligeooe— Fellow  servaDts— iDStruotloDS— AppellaDfe  was  a 
laborer  io  the  service  of  appellee,  working  under  a  forf  roan  engaged  in  prop- 
ping op  a  track  over  a  oolvert.  Appellant,  under  the  direction  of  the  fore- 
man, had  dug  the  dirt  out  between  the  top  of  the  culvert  and  the  track  for 
the  purpose  of  putting  in  a  prop  which  would  rest  on  the  culvert.  The 
cpaoe  was  only  about  three  feet  in  height,  and  appellant  was  required  to  sit 
down  and  work.  The  train  was  nearly  due  and  the  foreman  was  hurrying 
the  work.  While  appellant  was  in  the  sitting  position  one  of  the  men  that 
was  lowering  the  prop,  which  was  a  heavy  timber,  without  any  warning  tg 
appellant,  let  it  slip  from  his  hands,  and  it  fell  and  struck  appellant  on  the 
leg  inflicting  severe  and  painful  injuries,  for  which  he  instituted  this  action 
for  damages.  At  the  conclusion  of  the  evidence  for  appellant  ihe  court  gave 
to  the  jury  a  peremptory  instruction  to  find  for  appellee.  On  appeal,  Held— 
That  the  court  erred  in  giving  the  peremptory  instruction.  On  a  motion  for 
«  peremptory  instruction  the  court  must  accept  as  true  the  evidence  of  the 
plaintiff,  and  if  from  it,  by  a  reasonable  inference,  there  is  any  evidence  of 
«otionable  negligence,  the  case  must  be  submitted  to  the  jury.  Appellant 
was  not  guilty  of  contributory  negligence.  As  the  foreman  and  appellant 
were  engaged  in  the  same  service,  he  can  not  recover  against  the  company 
In  an  action  like  this  for  personal  Injury  not  resulting  in  death  except  for 
the  gross  negligence  of  the  foreman,  but  on  the  facts  shown  there  was  suffi- 
cient evidence  to  take  the  case  to  the  jury. 

A.  E.  Cole  &  Son  for  appellant. 

W.  H.  Wadsworth  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  Ben  W.  Board,  was  a  laborer  in  the  service  of  appellee,  work- 
ing under  a  foreman  named  Bullioo,  who  had  charge  of  a  crew  of  men,  and 
at  the  time  appellee  was  injured  was  engaged  in  propping  up  a  track  over  a 
«ulvert.  The  ties  supporting  the  rails  rested  on  stringers  which  ran  length- 
ways across  the  culvert.  A  drain  had  been  put  in  and  the  earth  filled  in  be- 
tween the  top  of  the  drain  and  the  track  to  support  it.  There  were  also 
props  under  the  stringers.  Bullioo  wanted  to  put  in  another  prop,  and  for 
this  purpose  ordered  appellant  to  dig  away  the  earth  between  the  stringer 
and  the  top  of  the  drain.  The  top  of  the  drain  was  stone,  and  the  purpose 
was  to  let  the  prop  rest  on  this  stone  and  support  the  stringer  overhead. 
T^e  space  between  the  stringer  and  the  stone  was  about  three  feet.  Appel- 
lant dug  out  the  earth,  and,  to  clean  the  place  away  so  that  the  prop  might 
rest  on  the  rock,  was  sitting  under  the  stringer  with  his  face  outward  and 
bis  feet  protruding  beyond  the  stringer.  Bullioo  had  had  two  or  three  men 
to  get  the  prop,  which  was  a  timber  twelve  inches  equare,  three  feet  long, 
and  place  it  on  top  of  the  track.  When  appellant  had  scraped  the  dirt  away 
he  said  to  Bullioo:  '*How  is  that.  Captain."  Bullioo  replied:  *'A11  right, 
but  come  a  little  further  this  way."  Bullioo  then  said  to  the  man  on  top  of 
the  track,  who  had  hold  of  the  timber,  ''Let  her  go,"  and  he  lowered  the 
timber  down  into  the  hole.  As  it  came  down  it  slipped  from  him  and  struck 
appellant's  leg  between  the  knee  and  the  ankle,  inflicting  an  injury,  result- 
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iDg  Id  an  absoeas,  whioh,  aooordlDR  to  the  proof,  oansed  him  great  suffering; 
and  disabled  bim  from  the  use  of  bis  leg  for  some  time.  Appellant's  testi- 
mony is  that  he  beard  Bnllioo  say  something  to  the  man  on  top,  which  he 
did  not  nndertstand,  and  just  as  he  went  to  look  the  timber  stmok  him. 
At  the  oonolusion  of  the  evidence  for  appellant  the  court  instructed  the  jury 
peremptorily  to  find  for  the  defendant.  It  is  insisted  that  this  instruction- 
was  proper  because  the  negligence,  if  any,  was  that  of  the  fellow  servant^ 
who  let  the  timber  get  away  from  bim,  or  of  appellant  in  not  getting  oat  of 
the  way  of  it,  or  helping  the  man  let  it  down. 

On  a  motion  for  a  peremptory  Instruction  the  court  must  accept  as  true- 
the  evidence  of  the  plaintiff,  and  if  from  it,  by  a  reasonable  inference,  there 
is  any  evidence  of  actionable  negligence  the  case  must  be  submitted  to  the 
Jury.  Appellant's  testimony  shows  that  he  did  not  know  that  the  timber 
was  coming  down  until  be  was  struck  by  it,  and  that  he  did  not  understand 
what  Bullioo  said  to  the  man  above  him.  On  these  facts  he  was  not  guilty 
of  contributory  negligence.  The  company  is  not  responsible  for  the  injury 
of  appellant  if  it  was  due  only  to  the  negligence  of  his  fellow  servant,  but 
we  are  of  opinion  that  the  evidence  also  showed  negligence  on  the  part  of 
the  foreman,  Bullioo.  The  hole  was  about  thiee  feet  deep,  the  stringer  waa 
twelve  inches  thick,  the  ties  eight  inches  and  tb^  rail  about  four  inches,  so 
that  from  the  top  of  the  rail  to  the  bottom  of  the  hole,  where  appellant  wa8» 
could  not  be  less  than  five  feet.  The  timber  was  only  three  feet  long.  It 
took  two  men  to  carry  it ;  a  single  man  could  not,  therefore,  possibly  stand 
on  the  track  and  let  it  down  to  the  bottom  of  the  hole  five  feet  below  with- 
out letting  it  fall.  Bullioo  knew  of  appellant's  position,  because  he  waa 
standing  right  by  him,  and  the  space  at  the  bottom  of  the  hole  was  so  nar- 
row that  it  was  evident  there  was  danger  of  the  timber  falling  on  him.  if  it 
fell  at  all.  A  due  regard  for  his  safety  required  that  he  should  have  some 
warning  of  the  danger,  and  opportunity  to  protect  himself.  A  train  waa 
about  due,  and  Bullioo  was  hurrying  to  get  the  prop  under  before  it  came. 
The  hurry  to  get  it  in,  however,  is  no  excuse  for  the  lack  of  proper  precau- 
tion for  the  protection  of  appellant,  whom  he  had  placed  at  work  under  the 
stringer. 

As  Bullioo  and  appellant  were  engaged  in  the  same  service,  he  can  not 
recover  against  the  company  in  an  action  like  this  for  personal  injury,  not 
resulting  in  death,  except  for  the  gross  negligence  of  Bullioo  (I.  C.  B.  B. 
Co.  v.  Coleman,  88  Ey.  Law  Bep.,  878),  but  on  the  facts  shown,  we  think 
there  was  sufficient  evidence  of  gross  negligence  to  take  the  case  to  the  jury. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  oonststent. 
herewith. 
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ACCOrNTS-  Page, 

a  oredit  of  $500  aogulesoed  in  by  partloE  for  five  years  not  disturbed 
on  a  Rubsequeoc  acoountlDK  io  tbe  absence  of  allegution  or  proof 

of  fraud 400^ 

ADVANCKMKNTS- 

1.  ooDveyauoe  of  lands  by  father  to  hla  sons  considered  as  advance- 

mencs 194 

9.  a  loan   made  to  a   son  in-law  intended    as   an  advancement    to 
daughter  of  testator  valid  unldss  changed  by  terms  of  will 183 

8.  advancement  made  to  a  child  is  chargeable  against  her  children..  188 
4.  appellants  and  appellees   should  both  be   charged  with    advance- 
ments in  particular  Cise 637 

6.  conveyance  of  land  to  grandson  regarded  as  advancement  to  the 

son  in  particu  lar  case 988 

6.  heir  having  lived  on  her  father's  land   several  years,   chargeable 

with  rent  as  an  advancement 988 

AGENTS— S-^e  Bills  and  Notes.  16,   16;  Common  Carriers,  6;  Corpora- 
tions, 9;  Estoppel,    6;  Insurance  10,   11,  18,  14;  Married  Women,   18; 
Negligence,  19— 
1.  an  agent  having  made  a  warranty  in   the  sale  of  a  machine  not 
authorized    by  his  principal   may  be   held   personally   liable  on 
same 6a 

9.  but  he  can  not  hold  the  principal  bound  to  him  for  any  liability 

he  may  incur  on  said  warranty 63 

8.  surety  of   agent  on    particular   bond  not    liable    to   employer   for 

advancements  made  to  cover  expenses  and  salary 807 

4.  nor  is  such   rturaty   liable   for   groceries   furnished    for     use   of 

agent's  family 807 

6.  life  insurance   company   has  the  right  at  any  time  to  revoke  au- 
thority  of  agent  and    deprive  him   of  commissions   on   future 

business 844 

APPEALS— See  Attachment;  Costs.  2;  Divorce  and  Alimony,  7;  Elec- 
tions, 2,  8,  8,66,58.  69;  Instructions,  14;  Jurisdiction,  5.  6;  New  Trial. 
7;  Parties  to  Actions,  11;  Practice,  14;   Res  Judicata.  7— 

1.  rejected  amended  pleading  not  considered  on  appeal  unless  it  is 

made  a   part  uf  tbe  record  by  an    order  of  court  or  bill  of  excep- 
tions          1 

2.  no  appeal  lies  from  a  pergonal  judgment  for  only  $170    1 

8.  Commonwealth   may  appeal   for  the  purpose  of   settling  the   law 

where  jury  hangs  on  trial  for  malicious  shooting    7& 

4.  an  appeal  lies  to  tbe  Court  of  Appeals  from  a  judgment  refusing 

to  foreclose  a  mortgage  lien  on  land  where  amount  of  debt  is  less 

than  $M) 161 

6.  a  party  who   brings  up  immaterial    part  of   record    must  pay  the 

costs  of  same 161 

6.  judge  of  lower  court  not  punishable  for  contempt  in  refusing  to 

permit  amended  answer  to  be  filed  in  cetain  case 241 

7.  Court  of   Appeals  has  authority  to   strike  from  the  record   an  aflS- 

davic  to  obtain  a  rule  for  contempt  where  same  contains  irrele- 
vant and  impertinent  matter 241 

8.  no  appeal  lies  from  an  order  overruling  a  demurrer  to  a  petition 

or  a  motion  to  dismiss  as  they  are  nor.  final  orders  283 

9.  an  order   reserving  the   question    partially  as   to  the   rights   of  a 

claimant  Is  not  a  final  order  and  no  appeal  lies  from  same 290 

10.  appeals  from  the  circuit  court  in  action  to  establish   a   passway 

may  be  prosecuted  in  sMme  manner  as  in  road  caFes 819 

11.  statute  provides  a  special  proceeding  for  appeals  in  road  oases 819 
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APPEALS-GoDllDaed.                                                                                Pait. 
19.  provlsioDB  of  Code  reffnlatlDg  appeals  Id   Inferior  ooarts  do  oot 
apply  to  appeals  In  road  caaeB lis 

13.  in  aotinn  t.o  reqnire  removal  of  obsfernction  of  pasaway  an  order 

requiring  removal  of  barbed-wire  fence  pending  tbe  IKigatioB  to 
not  a  final  order —   , 3J7 

14.  an  appeal  proseonted  by  a  parcy  not  designated  by  tbe  record  as 

a  party  in  tbe  lower  court  properly  dlsmisaed tiB 

15.  improper  statement  of  parties  may  be  corrected  as  a  clerical  lois- 

prisinn  In  the  court  below *S3 

16.  no  appeal  considered  unless  clerk  of  lower  court  eertifles  tbat  tbe 

papers  filed  are  a  record  of  what  transpired.  In  bis  court k^ 

17.  a  bill  of  exceptions  on  appeal  will  be  considered   complete  uDk« 

it  appeals  on  the  face  of  tbe  record  tbat  other  inatructions  were 
given  or  refused f9 

18.  not  necessary  tbat  it  should  be  expressly  stated  in   the  bill  of  ex- 

ceptions that  the  bill  contains  all  the  evidence  or  all  tbe  iDstrao- 
tions  given  or  refused ^ 

19.  on  appeal  Affidavits  as  to  Improper  argument  of  attorney  for  ap- 

pellee filed  on  motion  for  new  trial  will  be  considered  if  made  a 
part  of  record ^ 

SO.  Court  of  Appeals  will  not  reverse  verdict  of  conviction  in  a  crimi- 
nal case  if  there  Is  any  evidence  to  sustain  it ^1^ 

21.  tbe  effect  of  a  supersedeas  is  to  preserve  the  Etatus  in  quo  of  prop- 
erty pending  the  appeal ^ 

2*3.  change  of  possession  of  property  after  judgment  and  before  execQ- 
tlon  of  supersedeas  not  affected ^ 

2H.  a  cross  appeal  can  not  be  granted  in  circuit  court tfi 

24.  cross  appeal  only  granted  by  Court  of  Appeals Ml 

25.  no  notice  requirt*d  of  filing  mandate  reversing  case  where  mandate 

filed  in  open  court ..    ..  "^ 

26.  jadgment  on  appeal  dpciding  an  amount  of  lien  notes  not  bindliig 

on  heir  who  wan  not  party  to  that  appeal ^ 

27.  on  appeal  by  heir  credits  on  Hen   notes  adjudged   and   residue  of 

proceeds  of  land  adjudged  to  her  7* 

28.  no  presumption  that  other  evidence  than   shown   in   record  wat 

heard  on  motinn  for  new  trial ?* 

29.  on  appeal  from  conviction  for  manslaughter  only  sufBcieney  of 

indiotnipnc  can  be  considered  where  no  motion   made  for  new 

trial  below TS 

80.  question  as  to  whether  a  party  Is  a  de  jure  alderman,  not  consid- 
ered where  no  controversy  exists 3S3 

Al.  such  appeal  dismissed ** 

32.  objections  to  sufficiency  of  pleadings  can  not  be  raised  tbe  first 
time  on  apfieal «*' 

83.  order  of  lower  court  making  parties  to  an  action  not  final  and  do 

appeal  lies  from  same ^ 

84.  where  claim  for  1^60  damages  was  decided  for  defendant  Court  oi 

Appeals  has  jurisdiction  of  appeal  by  plaintiff 1*^ 

ASSIGNMiilNT  FOU  BKNEI^IT  OF  CRBDETORS-See    Insurance,  4. 
5;  Parties  to  Actions,  2,  8,  9,  10— 

1.  agreement  of  married  WQ?nen  to  unite  in  conveyance  with  assigiM* 

of  husband  for  beneflt  of  his  creditors  in  consideration  tbat  rasi- 
due  of  his  property  should  be  conveyed  in  trust  for  benefit  of 
herself  and  children  Is  enforcihle ** 

2.  destruction  of  deed  recognizing  such   trust  by  husband   did  not 

destroy  the  vested  right  of  his  wife  and  children  in  tbe  property  ^ 
8.  such  trust  enforoible  against  creditois  of  husband  after  a  second 

assignment  for  lieneflt  of  creditors ^ 

4.  holding  of  title  by  first  assignee  constructive  notice  of  all  equities 

existing ^ 

ASYLUM  -See  Atfraohnient. 

ATTACHMENT— Sho   Damages,  4*3,  48;  Evidence,  29;  Fraudulent  Con- 
veyance, 2:  Sheriff.  7,  8,  9— 
objections  to  sufficiency  of  attachment  not  raised  in  lower  court  will 

not  be  considered  on  appeal fin 

ATTORNEYS— See  Appeals,  19;  Contracts  7;  Divorce,  1,  2,   3;  Diwse 
and  Alimony,  9;  Ejectment,  2;  Evidence,  7;  Trust«,  10— 
1.  in  action   by  certain  heirs  to  set  aside  oestain   de<»dB  of  prapertf 
made  to  other  heirs  and  settle  a  deoedent'e  estate  impropar  to 
allow  fees  of  attorneys  for  plaintiff  to  be  paid  by  defendanti...- 1^ 
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ATTORNETS-Continoeil.  PaRe. 

2.  readiDfjs  of  pleadiDgs  not  Introdnoed  in  evideDce,  and  improper 
oomment  tbereon,  to  the  jury  prejadicial  876 

8.  Improper  arf^ament  to  jury  In  damage  suit  against  railroad  com- 
pany in  particular  case '  876 

4.  reading  newspaper  account  to  jury  as  to  amount  of  damages 
given  in  another  case  improper,  but  not  prejudicial  In  particular 
case 778 

€.  court  properly  admonished  jury  not  to  consider  same 778 

6.  judgment  fixing  fee  of  attorney  contrary  to  the  evidence 924 

7.  attorney  entitled  to  larger  fee  than  allowed 934 

8.  argument  of  attornt^y  for  the  prosecution  not  prejudicial  in  par- 

ticular case 950 

9.  closing  artcument  of  counsel  in  action  for  damages  not  improper- 

or  prejudicial 993 

BANKS- 

1.  a  bank   having  the  right  by  agreement  to  sell  stock  pledged  as 

collateral  security  for  a  note  does  not  waive  such  right  by  grant- 
ing indefinite  indulgence  in  the  payment  of  the  note  and  Interest.  116 

2.  A  wife  whose  husband  had  placed  1150  in  bank  to  her  credit  had  the 

rlaht  to  check  out  same 668 

8.  the  bank  had  no  right  to  hold  said  money  to  pay  an  indebtedness 

owing  no  the  banr  by  the  husband  668 

4.  the  bnnk  Is  liable  to  wife  in  damages  for  failure  to  honor  her  check.  668 

5.  measure  of  damages  recoverable  by  wife   668 

■fi.  punitive  damages  not  recoverable  in   puch  case 668 

7.  recovery  for  humiliation  or  mortification  of  feelings  not  recover- . 

able .668 

9.  no  recovery  authorized  because  wife  had  nervous  chill  when  check 

was  dishonored : .  668 

9.  the  chill  was  not  the  natural  result  of  the  protest  of  the  check 66S 

10.  liability  of   bank  for  dniivery  of    books   contrary  to   instructions 

before  payment  of  draft 669 

11.  waiver  of  claim  for  negligence  by  owner  of  books 668 

12.  bank  authorized  to  sell  collaterals  at  maturity  of  debt  can  not 

sell  afterwards  without  gi vins  notin*» -811 

18.  bank  not  liable  for  damages  where  collaterals  sold  by  broker  After 

due  diligence 810 

14.  a  national  bank  has  authority  to  purchase  bonds  issued  by  a  board 

of  education ; 876 

BASTARDY- 

1.  subsequont  marriage  of  the  mother  and  father  of  a  bastard  does 
*^       not  eztiuKTiifih   judgment  rendered   against  the  father  ^y  court 

*"»•         for  support  of  the  bastard S95 

""  2.  such  judgment  can  not  be  compromised  by  the  mother         6S&* 

BILLS  AND  NOTES— See  Banks.  1;  Borden  of  Proof,  2.  8;  Decedenta' 

Estates,  8,  4,  6;  Liens,  11;  Married  Women,  9,  10.  11,  12;  Surety.  2.  8— 

1.  the  holder  of  a  lien  note  on  land  has  priority  over  subsequent  lien 

notes  executed  for  same  land fl 

a,  bolder  of  second  notes  hold  same  subject  to  the  equity  of  the  holder 
of  the  first  note )} 

8.  bolder  of  accommodation  note  who  receives  pro  rata  of  note  from 

estate  of-pnrty  braefited  does  not  thereby  release  the  maker 44 

4.  he  bad  the   right  to   be  subrogated  to   the   rights  of   the   maker 

against  the  estate  of  the  party  benefited 44 

^.  bills  and  notes  payable  to  trnstiee  are  not  placed  on  the  footing  of. 

bills  of  exchange 65 

^.  maker  of  such  bill  can  make  all  defenses  against  said  note  in  a 

suit  by  an  assignee  of  same 66 

7.  such  notes  can  not  be  pledged  by  ,  trustee  for  bis  own  debt 66 

8.  assignee  has  notice  of  want  of  authority  of  trustee  to  pledge  same 

for  his  own  debt 66 

t).  the  maker  of  a  note  is  estopped  to  resist  payment  of  same  where 
purchaser  relied  on  his  statement  that  be, bad  no  defense  against 
it • ...::... 146 

10.  nonnegotiable   bonds  secured   by   a  deed   of  trust  for  land   are 

assignable,  but  the  deed  gives  no  notice  that  they  are  to  be  sold 
for  the  maker's  benefit 166 

11.  payment  of   said  bonds  to  the  payee   without    notice  that  said 

bonds  had  been  assigned  was  valid  156 
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12.  the  form  of  the  bonds  did  uot  estop  tbe  maker  from  pleading  pay- 
ment  l» 

r*'?  18.  persons  olaiming  under  such  maker  are  equally  protected    156 

i  ^  14.  failure  of  pnrobaser  of  bonds  to  note  tbelr  purobaie  on  tbe  record 

I  of  the  deed  was  laches 15fi 

[,]  16.  loaning  money  on  deposit  with  payee  of  bonds  did  not  constitute 

the  payee  the  Agent  of  the  matcer  to  sell  tbe  bonds Mt 

y    16.  notion  to  agent  authorized  to  improve  properly  of   intentlun  to 

pn roh A se  bonds  not  J) ot ice  to  the  principal    IB 

Z    17.  whnn  a  note  is  placed  on  tbe  funting  of  a  bill  of  exdiange Ib6 

18.  verdict  refusing  to  allow  defendant  credit  on  a  nott*  for  any  n- 

ceiptfl  produced  not  disturbed  where  evidence  as  to  tbeir  genaine- 
ness  is  conflicting 656 

19.  in  an  action  on  a  not«,  an  answer  pleading  that    the    note  wai 

signed  on  Sunday  Is  insufficient  as  it  does  not  allege  that  it  vat 

delivered  on  Sunday So5 

SO.  plea  that  debt  was  paid  by  amount  of  collateral  notes  collected  hj 
bank  not  supported  by  proof  that  notes  belonged  to  parties  otner 

than  the  ma k»r  of  note '115 

21.  acceptor  of  bill  of  exchange  who  receives  the  benefit  of  it  can  not 

charge  the  drawer  as  principal  in  the  debt Ml 

S8.  warehouseman  having  charged  a  shipper  with  money  advance 
him  can  not  charge  him  again  with   bill  made   by  drawer  for 

benefit  of  warehouseman M€ 

28.  drawer  only  chargeable  with  6  per  cent.-  interest  on  amoont  ad- 
vanced him 60^ 

84.  maker  of  note  for  money  used  in  purchasing  tobaooo  for  warehouse 

company  not  liable  for  same r dU 

86.  that  corporation  has  exceeded  its  authority  not  available  as  ground 
to  fix  liability  of  persoirfor  loss  suffered  from  a  oiup'-eted  trans- 
action  981 

86.  such  defense  might  be  made  to  action  for  failure  to  carry  out  a 

contract S34 

BONDS— Srte  Damages,  26,  37.  28;  County  Judge.  1,  2,  8,  4;  Surety,  1. 
BOUND ART-^See  Instructions,  4:  Patents.  4;  Res  Judiotta,  S,  4— 
1.  cbnnge  of  boundary  line  between  adjoining  owners  for  ronveuience 
of  Qonstrnctton  of  fence  did  not  change  tbe  legal  rlgbta  of  parties 

as  to  the  true  line 2^ 

8,  in  controversy  ns  to  location  of  boundary  line,  that  course  will  be 
preferred  which  will  satisfy  all.  or  most,  of  the  calls  for  natural 

objects  where  all  can  not  be  satisfied  ..  * 744 

8.  an  ancient  line  may  be  established  liy  reputation 744 

BUILDING  AND  LOAN  ASSOCIATION-See  Parties  to  Actions,  6- 
1.  borrowing  stockholder  of  iosolvent  association  bringing   suit  for 
his  share  is  in  same  attitude  as  a  member  giving   notice  of  his 
withdrawal fl 

5.  he  is  not  en  rilled  to  credit  for  amount  of  stock  payroenta il 

8.  he  will  receive  credit  for  pro  rata  of   stock  payments  after  settle- 
ment of  the  estate Si 

4.  i8<!ue  out  of  chancery  on  question  as  to  settlement  between  associ- 
ation and  borrower  was  properly  ordered li> 

6.  proper  instruction  in  such  case liw 

6.  a  borrowing  stockholder  of  an  insolvent  building  and   loan  associ- 

ation can  not  withdraw  all  sums  he  has  paid,  but  isllalile  for  his 
share  of  ex  pen fieg  and  losses ii«"' 

7.  suoh  fitookholder  can  not  complain  of  loan  maturing    iw 

8.  a  borrowlnfz   stockholder  of   insolvent   building  and   loan  D^^For^a- 

tlon  entitled  to  only  pro  rata  of  stock  payments  after  seltlemertt 
of  its  nflfairs fS 

9.  borrower  of  money  from  a  building  and  loan  association  who  snh- 

cribes  for  shares  of  stock  to  obtain  loan  is  not  a  bona  fide  stock 
holder — 7?5 

10.  such  transaction  is  a  soheii;e  to  collect  usury '^S 

.    11.  amended  answer  setting  up  claim  for  usury  shonld  have  bren  per- 
mitted to  be  filed  to  conform  to  pronf , 73S 

19.  a  borrower  of  a  going  concern  entitled  to  credit  for  all  payments 
made,  but  is  not  entitled  to  dividends T:& 

18.  no  fines  collectible  after  failure  to  make  payments  of  pericdScal 
dues - 7SS 
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14.  fallare  to  pay  severs  tbe  ooDneotion  of  stockholder  with  assoola- 

tlOD 786 

16.  dues  oo  stook  In  an  iDsolvent  assooiation  Dot  to  be  oredlted  on 

mortgage  debt 066 

16.  afl<iooiat1on  han  rlsbt  to  credit  dividends  on  nnsponred  debt 966 

BURDEN    OF    PROOF— See    Instructions,    1;    Judicial   Sales,    4.    6; 
.   Libel,  2;  Municipal  Government,  84;  Railroads,  80;  Religious  Organi- 
lationM;  Tax  Sales.  8— 

1.  admission,  by  railroad  company   in  its  answer  that  passenger  is 

entitled  to  actual  damages  and  namipg  the  amount,  burden  of 
proof  is  on  the  company .' 87 

2.  the  burden  of  proving  no  consideration  of  a  note  devolves  on  the 

defense 406 

8.  In  particular  case  proof  insufficient  to  show  no  consideration  for 

execution  of  note 406 

4.  after  settlement  of  accounts  burden  of  showing  mistakes  devolves 

upon  party  seekinv  to  surcharge  same 801 

6.  decision  of  chancellor  refusing  to  change  settlement  not  disturbed 

in  particular  case 801 

tJHAMPKRTY- 

a  deed  of  conveyance  of  land  in  possession  of  another  is  cbampertoui 

and  void         ...  98 

-CLAIM  AND  DELIVKRY-See  Surety.  1,  8- 

1.  purchaser  of  trees  properly  maintained  claim  and  delivery  suit 

nf^alnst  person  taking  the  trees  with  notice  of  plaintiff's  claim..  080 
8.  salable  value  of  the  trees  at  tbe  time  they  were  cut  is  the  proper 

measure  of  damagfas 980 

CLERICAL  MISPRISION— See  Appeals.  16;  Divorce  and  Alimony.  10; 

Schools.  6;  Usury,  7. 
-CODE  OF  PRACTICE,  CIVIL- 

1.  section  19,  n^lating  to  assignment  of  a  thing  in  action,  construed.  1004 
a.  section  51.  subseoiiion  6,  relating  to  service  of  process  on   foreign 

corporAtions,  construed 7S0 

8.  section  73,  relating  to  jurisdiction  of  common  carriers,  construed.  856 

4.  section  78.  relating  to  jurisdiction  of  parties,  construed 864 

R.  section  ^,  relating  to  counterclaim,  construed   664 

6.  section  101,  relating  to  departure  in  pleading,  construed 664 

7.  section  119,  relating  to  judicial  notice,  construed 940 

8.  section  120,  relating  to  liliug  exhibits,  construed  640 

9.  section  130.  relating  to  facts  of  which  court  takes  judicial  notice, 

construed 1089 

10.  section   188,  relating  to  bonds  for  restitution   of  property,  con- 

strued      764 

11.  section  320,  relating  to  oral  examination  of  defendants  in  attach- 

ment cases,  construed 888 

19.  section  886,  concerning  judgment   non   obstante    veredicto,    con- 
strued    1064 

13.  sections  805,  398  and  400,  relating  to  certification  and   recording 

of  deeds,  cnnstrued 997 

14.  section  410.  relating  to  execution  of  bond  to  nonresident  defend- 

ants, construed 1089 

16.  section   489,   relating  to  creation   of  a   lien   on  real  property  by 

describing  it  in  tlie  petition,  construed G96 

16.  section  439,  recjuirlng  return  of  nulla  bona  before   setting  aside 
fraudulent  conveyance    1081 

17.  section  479,  relating  to  writs  of  prohibition,  construed 826 

18.  section  490,  subsection  2,  relating  to  sales  of  indivisible  property, 

construed 948 

19.  section  493,  relating  to  execution  of   bond  before  ordering  sale  of 

infant's  land,  construed    819 

SO.  section  500.  subsection  2,  relating  to  revivor,  construed 704 

81.  section  5S9,  eubseotion  6,  relating  to  sales  of  infants'  real  estate, 

construed 918 

23.  section  606,  subsection  2,   relating  to  testimony  against  a  deced- 
ent's e.<%tate,  construed 277,  787 

88.  section  OOH.  nuhsection  5,  relating  to  testimony  of  attorneys  as  to 

cornmunications  with  their  clients,  construed 277 

^4.  section    660,  relating   to    levy   on    joint   personal   property,    con- 
strued    826 
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86.  seotioD  669,  relating  to  endorsement  of  papers  filed  wHh  a  clerk, 

oonstrued Mft 

S)8.  seoUon  786,  relating  to  trial  of  aotlons  on  appeal  to  circuit  court 

oonstrued 86^ 

97.  section  761,  relating  to  notice  of  filing  mandate,  oonstrued 70i 

as.  section  776,  relating  to  oross  appeals,  oonstrued  €6i 

.    89.  title  16,  chapter  8,  regulating  appeals  from   inferior  courts,  cod- 

stroed a» 

CODE  OF  PRACTICE,  CRIMINAL- 

I.  section  136  construed , 1& 

8.  section  328,  repealed  by  act  of  March  88,  1894,  construed — U 

8.  section  284  repealed   W 

4.' section  868  to  866,   inclusive,  relating  to  degrees  of  offenses,  coo- 

strued ....604 

5.  section  881.  relating  to  exceptions  to  manner  of  teleotlng  Jury, 

.1-  oonstrued ; lttll> 

COMMISSIONERS— 

rule  an  to  allowance  of  fees  of  commissioner  and  expert  aooountant  .  40& 
COMMON  CARRIERS— See   Telegraph  Companies,  &- 
•1.  common  carrier  of  persons  bound  to  exercise  utmost  oare  and  skill 

in  inspection  of  appliances  and  machinery lA 

8.  degree  of  oare  required  of  a  passenger . .     W 

8.  common  carrier  liable  for  damages  when  panio  results  from  Its 

negligence 1* 

4.  a  common  carrier  may  by  contract  limit  its   liability  to  Injurlei 
which  occur  upon  its  own  lines Si 

6.  such  limitation  not  unconstitutional 95ft 

6.  common  carrier  of  live  stock  in  this  titato  may  contract  as  agent 

for  connecting  carri«*r  in  other  States ^ 

.7.  acceptance  of  stock  from  a  carrier  in  this  State  without  objection 

presumed  ratification  of  contract  by  connecting  carrier SSS 

.  8.  courts  of  county  where  such  contract  made  has  jurisdiction  of 

actions  for  damages  against  connecting  carrier  in  another  Siatp.  5& 
.    9.  at  common  law  a  common  carrier  was  not  liable  for  damages  to 

goods  beyond  its  own  lines J* 

COMPROMISE-See  Bastardy,  8- 

•  particular  claim  Included  in  compromise  settlement S&7 

COMPROMISE— See  Joint  Tenants- 

CONFLICT  OF  LAWS— See  Homestead,  1,2,  8;  Warehouees,  IS. 
CONSTITUTIONAL  LAW— See  Common  Carriers.  4,  5;  ConstructioD 
of  Statutes,  98:  Elections,  4;  Evidence;  66;  Jury,  8;    Schools,  3— 
1.  seotlion    69,   subsection    6,    forbidding    special  legislation,    cos- 

strried. .   150, 4SS 

8.  section  110,  relating  to  writs  of  prohibition,  oonstrued ...  ^^ 

8.  sestion  144.  relating  to  fiscal  courts,  construed 31 

4.  section  166,  providing  for  taking  census  of  cities,  oonstrued ^ 

6.  section  167,  limiting  creation  of  debts  by  cities  and  counties,  cod- 
strued ^ 

6.  section  161,  prohibiting  change  of  salaries  of  present  inoumb^nts 

in  oflQce.  oonstrued 517,  84& 

7.  section  168,  prohibiting  contracts  to  pay  claims  contrary  to  law, 

construed STS 

8.  section  170,  prohibiting  release  by  a  city  of  property    from  taxa- 

tion, construed 8W 

9.  section  170,  relating  to  exemption   from   taxation   of   ''plares  of 

.  burial"  and  "institutions  of  purely  public  charity,"  construed..  £4 
10.  section  180  construed 98,  9© 

II.  section  181,  prohibiting  direct  levy  of  taxes  In  cities  by  ibe  legis- 

lature, construed *^ 

18.  section  196,  relating  to  liability  of  corporations  for  damage,  ooo- 
strued ** 

18.  section  816,  defining  unjust  discrimination  in  freight  rates,  con- 
strued    ^ 

14.  section  817.  imposing  penalty  for  unjust  discrimination  in  freight 
rates,  construed 5W 

16.  section  248,  concerning  condemnation  of  land,  constrned 174,  8S1 

16.  section  849,  limiting  number  of  oflQcers  and  employes  of  tke  senate. 

construed 5a 

17.  schedule  of  Constitution,  concerning  repeal  of  inconsistent  laws, 

oonstrued *» 
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18.  a  defendant  )n  a  criminal  case  baa  no  oonatltntional  right  to  be 

present  when  a  motion  for  a  new  trial  la  heard 613 

19.  act  of  October.  16,  1900,  amending  the  election  law,  1b  not  In  vio- 

lation of  aeotion  61  of  the  Constitution 1046 

80.  new  Constitution  did  not  change  rule  as  to  payment  or  tender  of 
::>.  compensation   belore  taking  possession  of  land  for  public  pur- 
poses   861 

CONTINDANCE-See  Criminal  Law,  80— 
.   .1^  continuance  should  have  been  granted  In  particular  case  to  permit 

party  to  isross  examine  witness  who  has  given  his  deposition 141 

2.  refusal  to  grant  continuance  to  accused  on  account  of  absence  of 

bis  witnesses  prejudicial  in  particular  case 664 

8.  error 'to. refuse  to  require  attorney  for  the  Commonwealth  to  admit 

truth  of  statements  in  affidavit  on  first  trial 664 

4.  continuance  should  have  been  granted  where  attorney  of  party 

was  prevented  by  illness  from  preparing  case  for  trial 701 

6.  continuance  in  criminal  case  on  account  of  absent  .witnesses  prop- 
erly refused  where  accused  failed  to  show  due  diligence 767 

6.  not  error  to  refuse  continuance  on  account  of  absent  witnesses  in 

particular  case..   884 

7.  affidavits  properly  admitted  as  depositions  of  absent  witnesses —  884 

8.  such  affidavits  not  entitled  to  be  admitted  as  true  as  this  was  not 

appearance  term,  although  case  had  been  resubmitted  to  grand 
jury  and  new  IndJotment  found 884 

0.  defendant  on  charge  of  murder  not  entitled  to  continuance  where 

affidavit  as  to  statements  of  his  absent  witnesses  admitted  as 

their  depositions 960 

10.  absence  of  counsel  did  not  entitle  defendant  to  a  continuance  where 

be  was  ably  represented  by  counsel  .  • 960 

CONTRACTS— See  Common  Carriers,  4,  6,  ft,  7,  8.  9;  Damages,  8,  9; 
Insurance,  17,  18,  19;  Liens,  10,  11;  Mortgages.  1;  Railroads,  b9,  40,  41: 
Schools.  8,  9;  Statute  of  Limltntion,  4— 

1.  a  creditor  of  a  corporation  to  whom  a  majority  of  its  stock   is 

pledged  as  security  does  not  release  his  security  by  taking  con- 
trol of  the  corporation  under  contract  to  apply  the  profits  to  his 
debt : .: 85 

8.  a  creditor  faoldlAg  stock  of  a  corporation  and  land  of  an  officer  to 
secure  his  debt  can  not  be  compelled  to  elect  which  security  he 
will  first  subject 86 

8.  owner  of  building  can  not  claim  damages  of  contractor  for  delay 
in  completing  buHdlDg  in  the  required  time  where  the  owner  has 
failed  to  make  payments  as  agreed 10ft 

4.  compensation   for  services  as  housekeeper  not  recoverable  where 

same  were  Incidental'  to  contract  for  concubinage 18& 

-  "  6.  proper  instruction  permitting  recovery  for  Fervices  where  proof 
shows  stipulated  sum  agreed  for  services  without  illicit  inter- 
course       188 

6.  measure   of  damages   for   breach  of  contract  in   employment   of 

plaintiff  as  solicitor  of  tobacco 470 

7.  improper  argument  of  attorney  in  such  case 470 

8.  measure  of  damages  for  breach  of  contract  by  life  insurance  com- 

pany in  falling  to  loan  a  policy  holder  money  on  the  policy 48& 

9.  contract  of   Insurance  not   broken  by  loss   or  destruction  of  the 

policy 48& 

10.  verbal  contract  of  insurance  valid 485 

11.  under  particular  contract  for  sale  of  logs  no  damages  for  failure 
;  to  properly  measure  logs  under  si/e  where  the  parties  measured 

same  and  fixed  the  price 681 

19.  damages  of  2  C(*nfs  per  foot  for  deterioration  of  timber  by  sap  rot 
not  allowed  as  no  time  for  delivery  fixed  by  contract 621 

18.  timber  should  be  delivered   in  a  reasonable  time,  but  no  proof 

showing  that  time  of  delivery  was  unreasonable 681 

14.  a  warehouse  receipt  issued  in  this   State  Is  construed  according  to 

the  laws  of  this  State  where  the  contract  is  to  be  performed 660 

16.  no  recovery  for  board  unless  agreement  to  pay  same  proven,  unless 
plaintiff  is  keeper  of  a  tavern  or  a  private  house  of  entertain- 
ment    664 

16.  no  recovery  of  damages  on  warranty  of  threshing  machine  if 
defects  not  reported   to  manufacture  within    time  stipulated 83ft 
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17.  oompeDsation  for  hoaiiehold  work  allowed  only  where  intendoD 

and  ezpeotation  of  ootxipeDBatlon  by  both  partJes 8S8 

18.  plaintiff  entitled    to  oompeosatloD  for  part  of  time  sued  for  iB 

particular  case Sfei 

19.  DO   breach  of   bond  of   American  Book   Go.  by  salliDR  books  to 

boards  of  education  in   Ohio  who  sell   them  lower  than  in  Keo- 

tucky an 

80.  terms  of  written  contract  to  bnlld  a  turnpike  cao  not  be  altered 

by  parol  evidence  of  previooi  negotiations  ^^ 

CONVEY ANCES— See    Decedents'    Estates,    1:    Forcible   Entry  4,  5; 
Fraud,  8;  Liens,  6,  7;  Married  Women  1,  2:  Wills.  28— 

1.  conveyance  of  fee-simple  title  to  land  to  take  effect  on  the  death  of 

the  grantor  was  valid  and  was  not  a  will  subject  to  revoeatioD  ..  IS 

2.  failure  of  one  of  grantors  named  in  a  deed  to  sign  same  pots 
purchaser  on  notice  of  his  claim S> 

8.  deed  of  partition  made  by  a  oommifssionermust  he  read  in  eonoec- 
tion  with  the  record  to  determine  its  real  effect It 

4.  particular  deed  did  not  show  a  relinquishment  of  husband's  right 
to  curtesy  and  same  was  properly  subjected  by  his  creditors 131 

6.  failure  of  proof  to  establish  either  mental  incapacity  of  giantorto 
make  a  deed  or  undue  influence  exerted  over  him  IM 

6.  proof  admissible  to  show  that  notes  were  given  as  part  consider- 

ation  for  laud  although  deed  recites  consideration  as  cash ^ 

7.  a  deed  is  not  effective  until  after  delivery 257 

8.  no  delivery  of  deed  in  particular  case 251 

0.  lien  for  unpaid  purchase  money  recited  in  a  deed   which  was  DOt 

delivered  not  enforclble 2ST 

10.  recording  a  deed  is  not  constructive  notice  of  title  where  no  deed 

to  the  vendor  is  of  record ^^' 

11.  interest  of  defendant  in  land  conveyed  jointly  to  bla  mother  and 

her  children  Riiiiject  to  his  debts S71 

COHPORATIONS-See  Bills  and  Notes,  25,  26;  Contracts,  1,2;  Injusc- 
tion,  3,  4.  5— 

1.  president  may  tile  affidavit  to  show  dissolution  of  corporation....    K$ 

2.  InsufTiciency  of  affidavit  to  show  dissolution  of  corporation ^^ 

8.  no  corporation  permitted  to  he  dissolved  under  the  statute  Dntil 

its  debts  and  liabilities  are  paid IC« 

4.  until  payment  of  its  debts  It  remains  a  corporation  for  the  pai- 

poae  of  being  sued lOi 

6.  under   section    8,   chapter   66,    General   Statutes,    publioation  of 

notice  of  dissolution   for  four  weeks  was  a  condition  precedeDt 

to  dissolution ....  Iw 

6.  attendance  at  meeting   at  which   resolution    of  dissolution  wai 

adopted  does  not  release  claim  of  borrowing  mt-mber  nnleas  oor- 
poration  pleads  it  as  an  estoppel   -•* 

7.  testimony  of  K.  H.  Taylor  and  his  son  incompetent  to  prove  alter 

Statr^'H  (tenth  agreement  with  Stagg,  that  the  oorpomtion  of  E 
U.  Tiiylor,  Jr.  Co.  should  cease  to  do  business  when  transfer  of 
stock  was  nmde ^ 

8.  the  transfer  of  nil  the  stock  In  a   corporation  does  not  operate  aa 

a  dissolution  of  the  corporation  in  the  absence  of  any  agr^raent 
to  than  eHeot  . . .  J^ 

9.  process  nt,'ainst  fnreifirn  corporation  properly  served  on  agent ^' 

COSTS— See  Appnais,  5;  Elections,  81;  Schools,  17— 

1.  rule  as   to  payment  of  costs  on   appeals  in   cases  of  private  pass- 

vjitya 1^ 

2.  clerk  of    Court  of   Appeals  may  charge  a   party  for  a   copy  of  the 

rnrord,  nlrhougrh  he  mav  have  only  loaned  it  to  him -    J*** 

€OU\TKRCLAIM-See  Pleadings.  10. 
COUNTIKS- 

1.  liability  for  damages  to  private  property  injured  by  constructioD 

of  ])ul)lic  road 1^^ 

2.  oontracror  employed  by  the  county  is  also  liable  for  said  injury     1'* 

3.  neithnr  a  coniUy   nor  its  fiscal  court  can  be  Indicted   formain- 

taining  a  nnipance ^ -■"* 

4.  the  individual  innmliers  of  a  fiscal  court  can  be  indicted  for  main- 

taining  an  ohsfrnction  on  a  turnpike -^'* 

5.  liability  of  for  guards  employed  by  sheriff  to  protect  property ^^ 

6.  no  defense  that  amount  required  to  pay  such  guards  exceeds  tb« 

revenue  for  tlie  year  ... . ^ 

7.  duty  of  protecting  life  and  property  compulsory  on  county «^ 
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<30UNTY  JUDGE-  Page. 

1.  oonnty  jadge  is  liable  on  his  bond  for  taking  bond  of  guardian 
with   surety   whose   name  was  signed   under  forged   power  of 

attorney 707 

.     9.  this  was  equiTalent  to  taking  bond  without  any  surety 767 

8. -the. measure  of  recovery  of  damages  is  the  value  of  the  property 

lost  to  ward 767 

4.  power  of  attorney  must  be  acknowledged  before  officer  authorized 
to  take  acknowledgment  of  deeds  or  its  due  execution  proven  as 

required  by  law 768 

COURTS,  PISCAL- 

1.  fiscal  court  of  a  county  is  not  indictable  for  maintaining  an  ob- 

struction on  a  turnpike —  S84 

2.  individual  members  of  such  court  are  indictable  for  such  offense 

under  the  statute 234 

8.  a  county  judge  is  a  member  of  the  fiscal  court 861 

4.  where  there  are  five  justices  in  a  county,  three  do  not  constitute 

a  quorum 351 

6.  they  had  no  authority  to  create  the  office  of  county  treasurer 361 

0.  three  members  of  said  court  could  fill  a  vacancy  in   the  office  of 

county  treaHurer  only  after  the  office  had  been  legally  created —  861 
CRIMINAL  LAW— See  Appeals,    3;  Continuance,   2.   8,  6,   7,   8.    0,    10; 
Courts,  Fiscal,  2;  Evidence.  1.  10  16,  80,  82,  88.  84,  86.  86,  87,  88,  89,   40. 
41,  42,  48,  44,  45,  46,  47,  48.  49,  60.  61,  52,  53.  61,  55,  56.  67;  Indictment, 
1,  8,  8,  6,  7,  8,  9,  10,  11,  12.  13.  14;  Instructions,  9,  15,  16,  17- 

1.  larceny  and  knowingly  receiving  stolen  goods  are  not  degrees  of  the 

same  offense .* 11- 

2.  proof  admlRsible  to  show  that  money  was  stolen,  but  inRufficient 

to  prove  that  defendant  received  it  knowing  same  to  have  been 
stolen — 11 

8.  evidence  admissible  to  prove  larceny,  but  incompetent  to  prove 
that  def(>ndant  received  property  knowing  it  to  have  been  stolen.     11 

4.  under  indictment  for  rohhery  instruction  for  grand  larceny  prop- 
erly given  as  it  is  a  degree  of  that  offense 14 

■6.  on  trial  for  malicious  shooting,  where  contioversy  arose  over 
building  a  line  fence,  improper  to  instruct  the  jury  as  to  the 
rights  of  defendant  in  said  controversy 78 

*6.  life  may  not  be  tak«'n  to  prevent  a  trespass 78 

7.  only  instruction  proper  for  defendant  in  such  case  was  as  to  self- 

defense  and  apparent  danger 78 

<.  failure  of  Commonwealth's  attorney  to  state  defendant's  plea  to 
the  jury  not  reversible  error  unless  made  a  ground   for  a  new 

trial 91 

"P.  use  of  word  "escape"  in  Instruction  on  wlf-defenserevprslble  error.    91 

10.  prejudicial  statements  of  Commonwealth's  attorney  in  argument 

to  the  jury 91 

11.  proof  of  criminal  intent  of  defendant  charged  with  bigamy  not 

necessary  to  a  conviction 119 

18.  one  may  be  guilty  of  bigamy  who  in  good  faith  believed  he  had 

been  lawfully  divorced  .  119 

18.  copy  of  judgment  granting  wife  a  divorce  after  sfcond  marriage 

of  defendant  incompetent  evidence 119 

14.  proper  instruction  in  self-defense 186 

15.  conviction  for  murder  and   sentence   for  life   imprisonment  sus- 

tained as  evidently  supported  hy  the  evidence 256 

16.  declaration  of  party   immediately  after  being  shot  Is  part  of  the 

res  gestee 266 

17.  declaration  of   an   accomplice  in  the   presence  of   the   accused    is 

competent 256 

18.  the  statement  of  the  accused  as  to  bis  intention   In   shooting  is 

competent 256 

19.  sherifi  properly  indicted  for  embezzling  funds  belonging  to  the 

county...*. * 800 

'SO.  statement  of  decedent  admis.slhle  as  a  dying  declaration  although 

declafftnt  did  not  say  ezpresFly  that  he  was  gnlng  to  die 321 

"81.  such  OA  impression  may  he  inferred  from   ciroumstances 321 

"99,  statement  of  declarant  that  "he  was  not  dohifz  a  thing"  when  shot 

is  statement  of  a  fact  and  not  a  mere  conclusion ..... 321 

'88.  such  statement  was  competent  as  a  part  of  the  res  gesf ce 321 

S4.  sufficient  instruction  as  to  self-defense 821 
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CRIMINAL  LAW-GoDtiuaed.                                                                      F^. 
86.  iDstruotloD  relative  to  defeodant's  right  to  protect  bis  castle  prop- 
erly refased  where  no  OYidanne  aotborlxiofc  it      3tt 

86.  oonviotioD  for  frraod  laroeny  of  goods  upheld  although  immaterial 

▼arifiDce  between  iDdiotmeDt  and  proof  as  to  who  shipped  the 
goods 40 

87.  particular  avernient  not  a  descriptive  averment 417 

88.  special  property  of  railroad  company  as  bailee  in  goods  siufBeient 

ownership  to  maintain  prosecution  for  larceny 417 

80.  instruction  as  to  drunkenness  of  defendant  at  the   time  of  bis 

alleged  false  swearing  should  have  been  given  to  the  jary 4A 

ao.  court  properly  refused  a  continuance  on  the  ground  of  absence  of 
witnesses  for  the  accused,  and  permitted  affidavit  to  be  read  as 
the  deposition  of  witnesses B8I 

81.  on  conviction  for  manslaughter. under  indictment  for  marder  no- 

tion to  discharge  accused  fyoin  custody,  as  acquitted  of  the  dime 
charged  in  the  indictinea^,*  properly  refused M 

88.  conviction  of  manslauitnter  and  fixing  punishment  at  ooDflnemmt 
in  the  penitentiary  equivalent  to  finding  him  guilty  of  offense  of 
two  degrees  and  fixing  his  punishment  for  the  higher  grade Ml 

93.  in  particular  case  accused  was  entitled  to  instruction  for  iovolnn- 
tary  manslaughter,  but  was  not  prejudiced  as  no  reversal  is 
asked  on  ground  of  such  failure 64D 

84.  under  indictment  for  malicious  shooting,  instruction  on  man- 
slaughter and  self-defense  should  have  lieen  given  in  particolar 
case Hi 

86.  on  trial  for  unlawfully  detaining  a  woman  for  the  pnrpose  of  hav- 
ing carnal  knowledge  of  her  evidence  as  to  statements  made  after- 
wards by  prosecuting  witness  to  hex  father  and  mcther  incompe- 
tent  ■ Nft 

86.  such  testimony  com[ietpnt  only  in  prosecutions  for  rape U& 

87.  duty  of  the  court  to  give  all  the  law  in  criminal  ca^— exception 

not  necessary  to  raise  objections  on  this  point    671 

88.  erroneous  instruction  as  to  self-defense 571 

8U.  proof  that  accused  was  a  deputy  sheriff  at  the  time  of  the  bomiolde 

insufficient  unless  approval  of  county  court  shown 678 

40.  conviction  of  inisdenieanor.of  conspiracy  to  defraud  where  facts 

show  com  mission  of  felony  per  qritted 604 

41.  merger  of  misdemeanor  into  a  felony  does  not  prevent  a  oonviotioD 

of  the  mii«demoanor OOi 

48.  evidence. of  the  accused  on  the  night  before  the  killing,  calling  to 
..,    ^some  one  to  "stop  there  or  I  will  kill  you,"  is  competent 618 

43.  after  one  contibuance  granted  defendant  not  entitled    to  have 

taken  as  true  statements  of  affidavits  ss  to  evidence  of  absent  wlt- 
nes^s  filed  on  application  for  second  continuance 618 

44.  con  tlriuance  properly  refused  in  said  case 618 

46.  an  instruction  for  manslauithtcr  not  proper  where  facts  show  that 

the  homicide  wa»  unprovoked  and  Atrocious GEO 

46.  evidence  competent  only  in  rebuttal  improperly  admitted  without 

'      lihiltation  liy  the  court,  but  not  prt'judiclal 680 

47.  defendant  not  guilty  of  false  swearing  as  to  his  repldenoe  as  a 

voter,  as  proof  shows  that  he  was  a  legal  resident  at  the  place  he 
stated 70^ 

48.  false  swearing  not  committed  where  oath  administered  after  false 

statements  made ..     70^ 

49.  conviction  and  sentence  to  imprisonment  for  life  for  murder  re- 

versed because  no  evidence  to  sustain  it 787 

60.  particulars  of  previous  fight  properly  excluded  as  It  is  not  shown 

what  connection  it  had  with  the  last  encounter .• 78& 

61.  faot  of  previous  fight  properly  admissible  on  trial  of  accused  for 

murder .-.    786. 

68.  evidence  of  threats  made  by  one  conspirator  competent  against  oo> 

conspirator  who  was  not  present  when  th«*y  were  made 81& 

68.  peremptory  instruction  in  criminal  case  properly  refused  if  there 

is  any  evidence  to  sustain  a  conviction 818 

64.  evider  ce  as  to  tHstiinony  of  witness  on  former  trl^uw^eoted  aa 

death  of  witness  not  siiown    ...  S42 

65.  improper  tirgu  men  t  uf  Cum  ii;un  wealth's  attorney,  but  not  pre  jo - 

dioial g|» 

66.  indictment  for  shooting  from  nmhushand  a  place  of  concealment 

and  wounding  does  not  charge  two  offenses 881 
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67.  defeodaDt  voluntarily  exhibiting  his  foot,  to  show  correspondence 

to  tracks,  not  preiadioial ...     88& 

68.  a  verdict  finding  defendant  guilty  of  murder  in  the  first  degree 

and  fixing  the  punishment  at  death  is  sufficient 087 

69.  proper  definition  of  ' 'felonious' Mn  an   instrnotion  on   trial  for 
♦murder 98ft 

60.  prejadioial  error  of  trial  jadge  to  refuse  to  vacate  the  bench  on 

affidavit  filed  by  accused  on  trial  for  murder 1007 

61.  sufficiency  of  such  affidavit..   1007 

62.  a  criminal  case  stands  for  trial  at  the  term  that  a  mandate  revers- 

ing same   is  noted  of  record  as  filed , 1009> 

68.  the  Criminal  Code  of  Practice  does  not  require  the  filing  in  the 
clerk's  office  before  the  court  convenes  of  a  mandate  reversing  a 
conviction  unless  the  accused  is  confined  in  the  penitentiary 100& 

64.  holding  night  sessions  of  court  not  prejudicial  to  accused 1009 

65.  holding  night  sessions  Is  within  the  discretion  of  the  trial  judge.  .1009^ 

66.  error  of  court    in  overruling  indictment  charging  two  ofl^ses 

was  not  prejadicial  as  only  one  offense  prosecuted 1084 

67.  conviction  of  accused  charged  with  forgery  of  power  of  attorney 

authorizing  the  signing  of  a  bond  for  the  release  of  a  prisoner 
was  proporij  iMd 1077^ 

68.  snob  onuviction  authorized  although  proof  does  not  sho#  that  the 

forged  instrnnient  was  ever  in  the  possession  of  the  accused 1077 

69.  definition  of  forgery 1077 

70.  no  reversal  will  he  had  in  a  criminal  case  if  there  is  anjr  evidence 

tfrBOfitaln  a  conviction 1077 

nhMfimS9^St^Anomm9*^  O;  Banks.  9,  8,  4.  6,  6.  7.  8/9;  Claim  and 
Delivery,  2;  Commoq  Carrlef%.4»  5.  6,7,  8,9;  Contracts,  8,16;  County 
Judge,  1,  3;  Evidence,  8,  31;  Frai^d.  1.  2;  Instructioiis,  6,  7:  Master 
and  Servant,  19;  Municipal  Government,  6,  8,  28,  24,  26;  Office  and 
Officer,  1.  3;  Railroads,  3,  6,  6,  7,  81,  32;  Schools;  8,  9;  Telegraph  Com- 
panies, 1,  7,  8,  9— 

1.  owner  of  property  entitled  to  damages  from  railroad  company  for 

operation  of  coal  bins  near ^ 

2.  deterioration  in  value  of  land  proper  subject  of  compensation  in 

such  case 9 

8.  in j  nries  for  operation  of  trains  nor  for  location  of  coal  bins  not 

recoverable  in  sucjb  case ^ 

4.  $1,260  damages  not  excessive  in  particular  case 9 

6.  liability  of  owner  of  premises  for  injuries  to  children  by  reason 

of  permitting  dangerous  things  thereon   calculated   to  attract 

children  to  play  with. 114 

6.  land  owper  not  liable  for  injuries  to  child  who  had  climbed  into 

a  house  containing  dynamite  not  known  to  the  owner  114 

7.  o'wner  of  premises  dnly  hound  to  exercise  reasonable  care 116 

d.ip^teasure.of  jlftniages  for  breach  of  contract  to  deliver  coal  accord- 
ing to  contract 216 

9..  profits  that  could  have  been  realized  from  sale  of  coal  not  delivered 
recoverable  ns  damages 216 

10.  warehouseman  having  knowledge  of  construction  of  stairway  in 

warehouse  c/in  not  recover  damages  for  injuries  sustained  in  fall- 
ing down  same .     263 

11.  liability  for  erecting  a  splash  dam.  to  the  injury  of  lands  of  adjoin- 

ine  owners 818 

12.  amended  petition  asking  remedy  for  same  injury  set  up  in  the 

petition  is  not  a  departure 318 

13.  incnmpetent  evidence  as  to  violence  of  movement  of  logs  when 

splash  dam  removed,  but  not  prejudicial 318 

14.  measure  of  damages  recoverable  against  .city  for  diminution  in 

value  of  lot  by,  cutting  down  grade  of  street  below  level  of  lot —  373 
16.  damages    recoverable  by  delay  of  railroad   company  in   shipping 

corpse 375- 

16.  compensation  for  troutile.  inconvenience  and  cost  caused  by  such 

delny^  also  for  mental  anguish  suffered,  recoverable  as  damages. .  37& 

17.  $1,640  rtwniges  in  such  case  excessive ..     37& 

18.  verdict  for  one  cent  daniages  against  a  railway  company  for  kill- 

iqg  a  dog  set  aside  where  uncontradicted  proof  fixed  its  value  at 
not  less  than  $360 894 

19.  in  an  action  by  a  father  to  recover  damages  for  the  seduction  of 

his  daughter  punitive  damages  may  be  given 89&. 
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DAMAQBS— CoDtlnued.  Page. 

20.  malice  la  not  neoessary  to  be  proven  to  authorize  reooTery  of  puDl- 

tUe  damages  In  such  ease 806 

,St.  proper  iDstruotloD  as  to  meaning  of  word  "sed notion *' 896 

.  ^2.  evidence  of  former  unohastlty  of  daughter  ooropetont  only  In  miti- 
gation of  damages p..    896 

188.  foi^mer  unobastlty  not  a  defense  If  she  had  for  a  reasonable  time 

before  the  Alleged  seduction  been  leading  a  Tirtunus  life.' 896 

94;  1850  damages  for  mashing  ofT  a  thumb  not  excessive 613 

'26.  liability  of  bank  for  damages  in  falling  to  honor  check 668 

,.  26.  insufficient  defense  to  action  for  damages  by  surety  on  supersedeas 
bond  to  allege  variance  between  bond  and  power  of  attorney 
given  to  sign  same 788 

87.  said  bond  was  executed  in  substantial  compliance  with  the  power 

of  attorney 788 

28.  said  variance  treated  as  a  clerical  misprision 738 

20.  in  action  for  damages  fr^m  bit«  of  vicious  dog  an  Instruction  au- 
thorizing punitive  dama&(es  was  authorized  by  the  evidence 760 

80.  proof  insufflclent  to  show  that  land  was  damaged  by  location  of 
smallpox  pesthouse  near  it 771 

Si.  verdict  not  being  palpably  against  the  evidence  it  ^11  not  be  dis- 
turbed     -r   •       .    ^.  771 

93.  $500  damages  not  excessive  for  injury  resulting  froxp  defective 

turnpike... 821 

98.  no  measure  for  determining  amount  of  punitive  damages 889 

.  84.  1400  damages  not  excessive  when  amount  is  no  more  than  com- 
pensatory  *. v- ...^» It*....  689 

95.  officer  attempting  to  arrest  person  who  htfrf^feMnmltted  only  a  mis- 
^  ^  demeanor  is  liable  in  damages  for  kflllng  him    008 

8*6.  belief  on  part  of  officer  that  party  fleeing  has  committed  a  felony 
does  not  authorize  to  kill  him  if  he  has  committed  only  a  misde- 
meanor . .  908 

87.  arresting  officer  kills  person  fleeing  at  his  peril 903 

1 38.  damages  recoverable  from  oil  company  for  failure  to  supply  oil  for 

tank  according  to  contrapt .' .: 906 

89.  reasonable  profits  recoverable  as  damases  In  such  case 9U7 

40.  liability  of  city  for  locution  of  smallpox  pesthouse  within  three 

hundred  yards  of  city  limits .996 

•41,  city  liable  to  visitor  of  family  who  contracts  smallpox  whpre  Im- 
proper location  of  pesthouse  .the  natural  cause  of  contracting  tile 
disease 998 

49.  damages  recoverable  from  sheriff  on  his  bond  for  wrongful  levy  of 
attachuiFUt  on  stock  of  goods.  V 1068 

43.  taking  indemnifying  bond  before  executing  order  of  attachment 
does  not  protect  sheriff  from  suit  by  a  stranger  whose  goods  were 

illegally  levied  upon 1053 

DECEDENT'S  ESTATE-See  Attorneys,    1;    Evidence,  6,  7;  Husband 
and  Wife,  9,  10:  Infants,  6— 

A.  a  child  of  a  deceased  grantor  is  competent  fo  t^^stlfy  as  to  delivery 

I  of  deed  by  grantor  to  another  child  or  his  wife 124 

j  2.  particular  claim  against  a  decedent's  estate  barred  by  laches  of 

the  claimant 277 

3.  an  amended  petition  on  a  note  against  a  decedent's  estate  con- 

taining an  affidavit  purging  same  of  usury  cures  defect  in  orig- 
inal petition 405 

4.  no  demand  having  been   made   of  an  executrix  within  one  year 

aftpr  hprqnal location  no  interest  on  noto  recoverable  except  from 
date  of  judgment 405 

5.  in  particular  case  note  enforcible  as  a  Hen  on  decedent's  land  sub- 

JMCt  to  the  rights  of  the  widow  and  infant  children  to  homestead.  406 
a.  a  debtor  is  disqualified  from  testifying  that  the  deceased  creditor 

agreed  to  r«lensR  a  lien  on  land 468 

7.  a  debtor  can  not  testify  that  deceased  owed  him  a  fee  sufficient  to 
satisfy  the  dfibt 468 

8.  no  interest  allowed  on  claim  against  decedent's  estate  irQjess  veri- 
fied and  dflmand  made  of  personal  representitive  iflthm  one  year 
aftwr  his  qualification 482 

V.  a  person  can  nor,  oft«>r  the  death  of  his  partner,  t-estlfy  as  to  trans- 
-aotions  had  with  him 617 
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10.  in  Hotion  nn  olalDi  Ut  Koodg  sold  by  pArsonal  rppreeentatiTe  olaUii 

againBt>  dec*»ri#»iiti  f«ir  borrowed  mnjiHy  and  lor  boitrd  net  allowed 

ns  ornditB  either  by  way  of  offset  or  cnuiitoroloiiij 664 

11.  m  dein»nd  nrooinpanied  by  pr«K>f  r^qiilrnd  t.o  h«  made  of  anexeo- 

iitnr  before  the  instiCution  of  nu  fcilou   lo  reoover  usury  paid 

to  t.he  execnfor 718 

12.  grannee  in  a  dned  iinv  festify  n«  to  Thn  HxecuMon   nnd  delivery  of 

11  il»*H  I  nfr-er  h^c  hpittMer  »nd  «»iH'«r  h.*v«  centlfled  nsrHinnt  her 787 

1-).  M- here  n  woniHii  and -her  child    liv»d   as  luembers  uf   bt»r  auQt*s 

fa'nilr  herolnim  for  wr vices  denied  In  particular  case 9i9 

DENTAL  EXAMINERS,  STATE  BOARD  QF— 

1.  hflB  no  (llRoretlon  to  r«'fuRe  a  certifloate  to  an  applicant  who  pre- 

AentR  a  diploma  from  a  dental  collegn  authorized  to  issue  Mime..     2& 

2.  eald  board  may  be  compelled   by  mandamus  to  issue  snob   oer- 

ttnc^te 25 

5.  a  diploma  \^  oonolusflve  evldenoe  of  qualification 25 

4.  board  properly  nfnsrd  certificate  beoanse  diploma  not  properly 

proven 25 

6.  charter  of  dental  college  nof.  pro?  erly  authenticated 25. 

DBSC1<]NT  AND  DISTRIBUTION-Fee  Infants,  9,  iO. 

DIVORCE- 

1.  husband  liable  for  fee  of  wife's  attorney  in   action  for  divorce 

brought  i»y  her  unless  she  was  In  faulc 198 

2.  dl^mNsal  of  action  by  her  doed  nut  nlieve  husband  from  liability 

fnr  such  fees 19B 

3.  chiiraoter  of  the  legal  services  rendered  and  financial  condition  of 

hu^hand  to  he  considered  l)y  court  In  fixing  puch  such  fees ito 

4.  a  wife  entitled  to  divorce  from  the  i-onds  of  matrimony  on  ground 

of  opuhU-v  of  husband 974 

DIVOR<^K  AN!)  ALIMONY- 

1.  a  c'liincellor  may.  In  his  sound  discretion,  grant  a  wife  a  divorce 

from  1>ed  and  lioard  although  the  proof  is  not  sufficient  to  author- 
ize a  di V. .roe  on  a  Btatutory  ground 690 

2.  such   divorce  should   hiive  Iteen   granted  wife   where  the    proof 

showed  a  settled  avfrtdon  of  her  husband  towards  her  in  partluu- 

lar  case .♦ 690 

8.  what  constitutes  cruel  oi*  inhuman  treatment  of  the  wife  by  her 

husliand .*. 690 

4.  proper  allowance   to   wife  on   decree  of  divorce  from   bed    aiul 

board .• 590 

6.  divorce  shoulil   not   have   beeu  allowed  the  husband  in   particular 

case  on  the  ground  of  abandonment  by  the  wife 59d 

6.  husband  guilty  of  mlfsconduot  not  entitling  him  to  divorce 59<l 

7.  Court  of  Appeals  will  review  grounds  for  divorce  for  the  purpose 

of  regulating  allowances  of  alimony. and  costs ...     696 

8.  husbatid   not  entitled  to  judgment  for  costs  against  bis  wife  In 

divorce  suit  In  particular  case 696 

9.  wife  entitled  to  be  allowed  a  reasonable  attorney's  fee  and  ' allow- 

ance for  RUpport 696 

10.  mls9f)elling  of  wife's  name  In  n  judgment  of  divorce  was  a  clerical 

iTPor,  and  does  not  Invalidate  wime 680 

11.  validlry  of  marriage  presumed  after  many  years  and  burden   of 

proof  Is  on  party  attacking  Its  validity        680 

12.  presumption  of  valid  marrbige  after  forty  vears 680 

DOWER— See  Husliand  and  Wife,  11;  Judicial  Salep,  13;  Partnership,  3— 

1.  recovery  of  dower  by  widow  barred  after  fifteen  years  from   the 

death  of  her  husband 1033 

9.  cause  of  action  to  recover  dower  accrues  at  death  of  husband 1033 

8.  wife's  right  to  dower  Is  now,  and  was  prior  to  1850,'6tkbject  to  the 
lien  for  unpaid  purchase  mon*-y 1087 

4.  the  wife's  Inchoate  ri^bt  of  dower  is  not  a  vested  right  and  may  "^ 

be  changed  by  legislation  during  the  life  of  the  husband 1037 

5.  where  tiie  entire  land   Is  sold   In  suit  to  enforce  purchase  money 

lien,  widow  Is  entitled  to  be  compensated  for  dower  out  of  sur- 
plus itfter  paying  Hen  debt 1088 

EJECTMENT-»See  Trespass,  8— 

1.  where  claim  Is  made  to  land  by  possessory  title,  proper  to  Instruct 
jury  that  possession  muAt  be  had  to  land  outside  the  boundary 
described  In  a  deed  offered  In  evidence 196 

8.  judgtnent  In  ejectment  by  defanlt  vacated  on  account  of  misrepre- 
sentation of  opponent's  attorney 21ft 
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£LECTIONS-See  Qamioff,  8,  4«  5,  6;  Graded  Schools,  1.  2;  Juriadlc- 
tioo,  3.  4;  Local  OptioD.  1,  2;  Mnnioipal  TazatlOD,  8,  12;  Practice,  10; 
fiobools.  4,  5.  6.  7,  10,  11,  12,  18-  J"^ 

1.  contested  election  cases  are  entitled  to  a  speedy  bearing 90 

2.  Court  of  Appeals  required  to  docket  and  advance  such  cases fiO 

8.  transcript  in  such  oases  may  be  llled  at  any. time 2D 

4.  submission  to  voters  of  proposition  to  issue  bonds  for  sewer  and 

park  purposes  was  constitutional   .  88 

-6.  courts  may,  by  mandamus,  compel  election  oommissloners  te  can- 
vass vote  on  allegation  and  proof  of  their  fraudulent  refusal  to 
do  so 88 

^.  a  city  having  issued  the  bonds  and  placed  them  in  the  hands  of 
park  commissioners  and  treasurer  for  sale,  is  not  estopped  from 
enjoining  their  sale 88 

7.  successors  of  election  commissioners  may  be.  compelled  by  man- 
damus to  perform  a  duty  which  their  predecessors  failed  to  do  . ..    88 

^.  Court  of  Appeals  properly  reversed  judgment  of  circuit  court  dis- 
missing petition  claiming  office  of  x>olice  judge 347 

9.  circuit  court  and  not  county  contest  boird  has  jurisdiction  to  de- 

cide contested  election  for  office  of  police  judge 847 

10.  ordinance  of  city  could  not  give  county  couteht  board  jurisdiction 

to  try  such  contested  election 347 

11.  powers  of  county  contest  boards  repealed , 847 

12.  a  mandamus  will  not  lie  against  a  board  of  county  canvassers  to 

compel  them  to  issue  a  oeitifloate  of  eleatlon  to  appellant 864 

13.  appellant's  remedy  was  by  contest  of  the  election 854 

14.  opening  ballot  box  by  officers  of  electiun  before  close  of  the  polls 

in  particular  case  did  not  invalidate  election 604 

15.  misconduct  of  election  officers,  and  that  pulls  io  one  precinct  were 

kept  open  until  5  o'clock,  not  sustained  by  preponderance  of  evi- 
dence  • 604 

16.  irregularities  concerning  directory  duties  of  election  officers  not 

affecting  result  will  not  invalidate  election ...    604 

17.  recount  of  ballots  which  appear  to  have  been  tampered  with  will 

not  overcome  certificate  and  presumption  of  fairness  and  legality 
of  action  of  election  officers 6U6 

18.  contestant  is  confined,  in  his  proof  to  the  allegations  in  his  grounds 

of  contest 506 

10.  election  of  appellee  not  affected  by  the  contest  in  particular  case..  605 
^0.  destruction  of  ballots  voted  through  mistake  of  election  officers 

does  not  invalidate  an  election 613 

131.  requirement  as  to  preservation  of  ballots  voted  is  not  mandatory.  518 
^.  unless  mistake  or  fraud  in  certificate  charged  preservation  of  bal- 
lots unimportant 618 

as.  clerk  of  county  court  properly  refused  to  place  name  of  candidate 
for  county  judge  under  emblem  of  Republican  party  where  only 
seventy-eight  names  on  petition  had  postoffice  address  of  voters..  686 

34.  said  clerk  could  not  be  required  by  mandamus  to  place  name  of 

petitioner  under  party  device   oncil  within  fifteen   days  uf  the 
election 636 

35.  party  has  right  to  nominate  a  candidate  fifteen  days  before  an 

flection ..  636 

30.  whnre  clerk  without  direction  of  voter  writes  naifii^  of  candidate 
for  sheriff  io  blank  on  ballot  and  voter  does  not  stamp  in  square 
opposite  the  name  written  the  vote  should  not  be  counted 646 

37.  stamping  under  party  devioH  alone  does  not  authorize  counting 

vote  for  person  whose  name  is  written  in  a  blank  on  the  ballot. .  646 

38.  person  who  was  no  candidate,  and  whose  name  was  written  on  the 

ballot  without  any  stamp  opposite,  not  entitled  to  the  office  as 
no  ballots  were  voted  for  him 646 

39.  in  particular  case  party  whose  name  was  printed  under  an  ioda- 

pendent  device,  and  who  received  forty-two  votes,  entitled  to  the 
office  of  sheriff 645 

80.  where  no  defense  made  in  contest  of  election  not  neoesaaiy  to 

take  proof , , 645 

81.  contestee  making  no  defense  is  a  nominal  party,  aqd  /^ontottant 

should  pay  all  costs 546 

82.  irregular  opening  or  doffing  of  polls  will  not  Invalidate  election    ' 

without  proof  of  prejudioo  to  contestant —  648 

88.  opening  ballot  box  for  temporary  purpose  before  oloBlng  of  polls 
does  not  invalidate  election 648 
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84.  failioff  to  certify  uniiped  ballots  does  not  Invalidate  election 548 

86.  writing  name  of  person  who  Is  not  a  candidate  on  ballot  where 
no  stamp  Is  made  opposite  It  Is  not  a  dlstlnRulshlnf^  mark 648 

86.  marking  ballot  with  pencil  or  bntt  end  of  stencil  Is  not  a  distin- 
guishing mark §48 

S7.  appeal  nf  election  contest  dismissed  unless  record  filed  In  Gpnrt  of 

Appeals  within  thirty  days.   561 

'  ^.  election  comm1s<«loners  changing  election  officers  five  days  before  . 
election  a  grnsfl  viola t ion  of  duty 561 

^.  mandatory  Injunction  may  be  issued  to  obtain  relief  in  such  case.  554 

40.  ballots  where  the  croRses  were  noc  made  exactly  in  the  circle  and  - 

those  where  the  marking  was  done  with    butt  end   of  stencil  ^ 
should  not  be  rejected 566 

41.  law  relating  to  manner  of  marking  ballot  is  not  mandatory 566 

49.  section  of  old  law,  providing  that  no  ballot  shall  be  rejected   for  . 

technical  error,  not  repealed  by  act  of  1900 666 

.  48.  rule  in  Broa(^du8  case  not  applicable 665 

44.  misconduct  of  judge  of  election   does  not  invalidate  election   in 

particular  case 565 

46.  such  judge  is  punishable  for  hi-^  miscnnd act 566 

46.  candidate  for  mayor  in  third  class  city  having  an  unrecorded  deed 

to  real  estate  not  ineligible    566 

47.  not  requisite  tn  eligihiiity  that  deed  should  be  recorded    665 

48.  he  is  eligible  although  he  may  have  mirchased   property  for  the 

express  purpose  of  making  him  eligiole 666 

49.  contestant  of  election  who  flIeA  his  petition  is  not  prejudiced  by 

failure  of  clerk  to  direct  that  defendant  should  answer  in  twenty 
days  after  service 576 

-50.  quadhal  of  process  is^u-ed,  requiring  contestee  to  answer  at  the 
first  day  of  the  succeeding  term  of  court,  does  not  deprive  con- 
testant of  right  to  have  other  process  issued 676 

€1.  Irregularities  in  election  not  anectlng  result 676 

^.  burden  of  proof  is  on  contestant  to  show  that   illegal  votes  were 

oast  and  for  whom  they  were  cast 576 

63.  burden  of  showing  irregularitien  of  voting  is  on  contestant 577 

$4.  offioprs  of  electinn  competent  to  testify  as  to  how  a  person  whose 

ballot  was  marked  tipenly  voted 677 

■66.  Illegal  voter  may  be  required  to  testify  for  whom  he  voted 677 

-56.  motion  to  dismiss  an  appeal  in  a  contested  election  case  because 
transcript  not  filed  in  time,  made  after  order  of  submission,  was 
too  late 678  ' 

1)7.  evidence  showing  legal  residence  of  voter 709 

58.  execution  of  appeal  bond  before  circuit  court  clerk  in  contested 
election  cases  within  thirty  days  after -final  judgment  Is  a  con- 
dition precedent  to  an  appeal 842 

99.  appeal  dismissed  for  failure  to  execute  such  bond  in  time  . 84S 

€0.  statute  is  mandatory  requiring  oounty  court  clerk  to  place  names 
of  persons  nominated  by  proper  petition  under  Republican  de- 
vice unless  a  previous  certificate  of  nomination  by  the  party  or  a 
previous  petition  Is  filed 914 

^1.  county  clerk  Improperly  failed  to  place  names  of  candidates  for 
county  judge  and  county  atitorney  on  Bepulilfcan  ticket  and 
under  that  device  in  particular  case  .. .        914 

^.  such  act  of  clerk  did  not  invalidate  election  as  the  proof  fails  to 

show  that  he  acted  from  a  corrupt  or  fraudulent  motive 916 

<$8.  presumption  that  clerk  acted  honestly  and  with  Intent  to  discharge 

his  duty 915 

^4.  petition  of  nomination  not  defective  because  it  designates  a  per- 
son as  the  "Republican  candidate"  instead  of  "the  candidate  of 
the  Republican  party" 914 

66.  the  statute  does  not  require  pet itioneis  to  state  that  they  are  mem-' 
bers  of  the  party  for  which  they  desire  to  nominate  a  candidate..  ,914 

66.  sufficiency  of  petition  nominating  candidates 914 

■    67.  order  of  priority  of  candidates  certified  or  nominated  by  petition  . 

to  be  observed  by  county  court  clerks  in  placing  names  on  ballot.  914 

68.  ballot)^%l*i'fdh  are  stamped  under  two  devices  should  be  counted. .  .1046 

69.  there  is  no  statutory  provision  forbidding  the  marking  of  a  ballot  ' 

in  the  circle  under  two  devices  or  providing  for  the  rejection  of 
any  so  marked 1046 
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70.  all  ballots  should  be  counted  where  it  is  possible  to  determizie  the 

voter's  obolce - 104» 

71.  statute  forbidding  countins  of  ballots  where  it  Is  not  impoesSble 

to  determine  the  voter's  ohoioe  not  repeuled  by  aot  of.  1900 1(M$ 

72.  cironit  courts  have  jurisdiotion  of  contested  eleotlnn  cases — 1045 

73.  liallots  Ftamped  under  device  of  a  party,  also  under  separate  deviea 

of  an  Independent  candidate,  properly  counted  for  Independent 
candidate 10» 

74.  amendment  to  election    law  only  provides  for  the    manner  of 

fitam  pi  OK  under  party  devices 1C€0 

75.  statute  is  silent  an  to  manner  of  ctaroplng  under  a  doTioe  of  an 

independent  candidate ICCO 

76.  an  tinswer  in  n  contested  election  cape  containing  counterobargas 

which  was  not  filed  within  twenty  davs  after  the  service  of  the 
summons  was  properly  stricken  from  the  filen IOCS 

77.  the  day  of  the  service  of  summons  must  be  computed  as  one  of  the 

twenty  days 1063 

78.  election  of  county  judge  adjudged  in  favor  of  appellee  on  aeoonnt 

of  gross  misconduct  of  election  officers  and  irregularities  In  tbe 

election  in  two  precincts IWS 

ESTOPPEL-See  BIIIr  and  Not^s,  9,  12,  16:  Contracts,  8;  Corporations. 

6;  Elections,  A;  Lnndlord  and  Tenant.  4;  Married  Women,  16;  Schools, 

18;  Taxation,  6:  Trusts.  6;  Usury.  4;  Wills.  27— 

1.  an  owner  of  land  who  induces  another  to  purohafse  same  from  a 

third  party  is  estopped  to  set  up  title  to  said  land  for  himself 891 

2.  signing  lease  for  land  no  estoppel  from  showing  truth  In  contro- 

versy as  to  other  lands  adjoining 53S 

8.  illustration  of  rule  as  to  tenant  denying  landlord 's  title 638 

4.  rule  as  to  estoppel  against  warrantor  who  acquires  title  for  bis 

vendee 744 

6.  party  sued  upon  contract  made  with  foreign  corporation  estopped 

to  rely  upon  failure  of  corporation  to  file  statement  as  to  agent 

in  this  State  for  service  of  process 870 

0.  party  contracting  with  tnrnpike  company   to  build   pike  not  es- 

topped to  recover  from  the  company  by  its  failure  to  comply  with  * 

the  conditions  under  which  the  county  took  stock 278 

EVIDENCE-See  Appeals.  20;  Bills  and  Notes.  1;  Boundary,  2,  8; 
Criminal  Law.  2.  3,  U,  12,  18,  16.  17,  18,  20,  21,  22,  23,  86,  36,  39.  4d,  48, 
49,  50,  61,  52.  53,  54,  57;  Conveyances,  5;  Contracts,  9,  10.  80;  Damages, 
1.S,  22,  23;  Deocedpnt'fl  Estates,  6,  7,  11,  12;  Dental  Ezaioiners.  State 
Board  of,  3.  4,  6;  Elections,  14,  15,  17,  18,  80,  61,  52,  63:  Forcible  Entry. 
2,  8,  4,  6;  Husband  and  Wife,  9,  10;  Instructions,  8;  Insurance,  17.  18, 
HO;  Landlord  and  Tenant,  4;  Libel,  8,  9;  Local  Option.  10:  Married 
Women.  8:  New  Trial,  9:  Pleading,  24;  Practice.  10;  Railroads,  87; 
Tax  Sales,  1.  2,  3;  Telegraph  Companies,  4,  6,  6;  Title,  11.  18.  18; 
Wills,  37- 

1.  conspirators  may  testify  for  each  other  since  passage  of  act  of 

March  213.  1894 14,  fl7 

2.  where  notice  to  take  depositions  notified  party  that  comparison  of 

handwriting  would  be  introduced  on  the  trial,  it  was  sufiScient 

•    under  the  statute 68 

8.  where  a  contract  is  reduced  to  writing,  the  writing  is  the  best  evi- 
dence of  I  he  contract 143 

4.  the  lenf^th  of  time  that  threats  were  made   before  commission   of 

oflfensG  does  not  afiect  their  admissibility 148 

5.  the  jury  is  the  judge  of  their  weight — 148 

6.  attoruey  acting  as  attorney  for  both  parties  to  a   transaction   may 

testify  as  to  any  communication  made  to  him  by  either 877 

7.-  an  attorney  having  an    interest  in  a  claim  against  a  decedent's 
estate  can  not  testify  against  the  decedent 276 

8.  a  contract  f^howing  exemption  from  damages  not  admissible  In  . 

evidence  unleRS  the  same  is  pleaded 81S 

9.  competent  to  show  that  a  witness  introduced  by  a  railroad  com- 

pany was  one  of  its  agents  . 417 

10.  a  wltneRs  can  not  be  impeached  by  showing  that  a  person  offered 

to  bribe  him 488 

11.  it  would  be  competent  to  show  that  witness  offered  to  accept  a 

bribe  or  had  accepted  it 488 


INDEX.  17 

EVIDENCE— Continued.  Page. 

12.  evidence  as  to  previous  contradictory  statements  of    witnesses 
should  have  been  admitted  under  instruction  that  same  was  com-  '''^^ 
petent  only  for  the  purpose  of  impeaching  the  witness [48^ 

IS.  irrelevant  testimony  that  accused  said  the  night  before  the  diffl-^  ' 
cuUy  that  he  had  a  pistol  and  intended  to  use  it '  48^ 

14.  entries  in  individual  ledgers  of  bank  competent   evidence  on  trial;"  :. 

of  ofDoers  for  defrauding  bank 604 

15.  a  person  is  incompetent  to  testify  after  death  of  his  partner  against 

him  as  to  transactions  had  with  him 6)7 

16.  flight  of  accused  from  the  State— competent  evidence 633 

17.  deposition  of  witness  in  rebuttal  not  competent  when  Fame  should 

have  been  taken  in  chief        548 

18.  in  action  to  enforce  claim  for  constructing  drainage  ditch,  drain- 

age ditch  book  kept  by  county  clerk  not  competent  as  evidence 

of  assessment  unless  orders  signed  by  county  judge 6d7 

10.  drainage  ditch  book  takes  tbe^place  of  the  order  book  and  judge 

may  sign  orders  at  any  time  ...   608 

20.  evidence  in  particular  case  sufficient  to  establish  counterclaim  for 

damages  on  breach  of  warranty  on  sale  of  thresher  and  engine. . .  72i 

21.  in  action  for  trespass,  unless  party  can  deduce  title  from  the  Com- 

monwealth, deeds  competent  only  to  show  extent  of  claims  and 
possession 744 

22.  possession  of  part  of  tract  under  the  better  title  extends  to  the 

whole  bbundary  except  as  to  parts  in  actual,  adverse  possession  of 
others 744 

23.  order  of  county  court  probating  will  can  not  be  attacked  collat- 

erally   746 

24.  party  in  civil  action  may  read  deposition  of  witness  residing  forty 

miles  from  place  of  trial,  although  he  may  be  present  at  trial 761 

25.  cross-examination   of    such   witness   by  opposite   party   properly 

allowed 761 

26.  on  trial  of  civil  action,  the  character  of  plaintiff  having  been 

attacked,  he  has  right  to  introduce  evidence  of  his  good  character.  761 

27.  contents  of  execution  and  return  can  not  be  proven  by  parol^ 

copies  of  same  are  the  best  evidence 769 

28.  evidence  to  show  that  defendants  had  received  warning  that  de- 

ceased had  threatened  their  liviss  inadmissible  until  it  is  proven 
that  deceased  made  such  statements 785 

20.  when  oral    examination  of  defendant  in  attachment  proceeding 

may  be  had 82d 

80.  on  criminal  trial  evidence  of  litigation  between  accused  and  ad- 
ministrator of  deceased  incompetent  and  prejudicial 849 

31.  evidence  as  to  financial  condition  of  parties  in  actions  in  which 

punitive  damages  may  be  recovered  is  incompetent *.  889 

82.  exclamations  of  wife  and  daughter  of  deceased  immediately  suo- 

oeeding  the  shooting  were  admissible  as  part  of  res  gestte 884 

88.  testimony  as  to  accused  gambling  before  and  after  the  shooting 

competent 884 

84.  exclamation  of  party  when  he  was  shot  competent  as  part  of  the 

pes  gestae 060 

86.  testimony  of  boy  eleven  years  of  age  competent 060 

36.  evidence  admitted  on  rebuttal   under  caution   of  the  court  not 

prejudicial 060 

87.  statements  and  acts  of  co-conspirators  in  consummation  of  a  com- 

mon purpose  are  competent  evidence 1007 

88.  but  statements  and  acts  of  parties  not  Identified  as  one  of  parties 

associated  with  parties  indicted  not  competent 1007 

80.  sufficient  identity  of  such  associates 1007 

40.  knowledge  of  a  crime  does  not  necessarily  imply  that  one  poBsess- 

ing  such  knowledge  is  a  party    1008 

41.  telegrams  as  to  movement  of  militia  before  and  after  the  commis- 

sion of  a  crime,  sent  by  the  accused  and  those  associated  with 
him,  are  competent  evidence 1008 

42.  competent  to  explain  meaning  of  telegrams  concerning  militia 

movements  by  showing  that  they  were  written    In  cypher  or 

signals 1008 

48.  a  letter  not  ambiguous  can  not  be  explained  by  oral  testimony. . .  .1008 

.     vol.  24 -Part  I— 2 
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44.  iDoompetent  to  show  why  witness  for  the  prosecution  removed 

from  neighborhood  of  the  accused  more  than  a  year  after  the  com- 
mission  of  the  offense K<* 

45.  inooiiipetent  statements  of  the  accused  made  after  theassassinatioD.luv 
4Q.  knowledge  or  direct  information   possessed   by  the  accused,  or 

those  assooiateii  with  him,  of  attacks  to  be  made  on  them  wen 

competent  evidence I'J^ 

47.  but  mere  rumors  of  same  are  Incompetent 1*J* 

'    48.  statements  of  crowds  threatening  violence  to  ocoupante  of  bulld- 

ing  competent. ICifi 

49.  reasons  for  calling  out   the  militia   immediately  following  the 

assassination  were  competent KCS 

^0.  witness  can  be  impeached  by  showing  that  he  has  been  convicted 

of  einbez/lement If09 

61.  stotenients  of  others,  to  the  effect  that  he  had  defaulted  or  bees 

guilty  of  that  crime,  are  incompetent .    ICfiU 

63.  testimony  of  accomplices  jointly  indicted  with  the  accused  is  coio- 

petent  although  indictment  as  to  them  was  not  dismissed KiS 

63.  statement  of  witness  that  he  had  loanetl   money  to  a  brother  in- 

law of  the  prosecuting  witness  was  immaterial IOCS 

64.  testimony  that  a  prosecuting  witness  had   tried  to  borrow  monev 

from  a  supposed  friend  of  the  accused  was  incompetent 1*^^ 

65.  after  a  witness  had  written  n  letter  causing  him  to  be  eumraoDed 

for  the  prosecution  of  one  jointly  indicted  with  the  accused,  in- 
competent to  prove  that  he  wrote  a  subsequent  letter  requesting 
that  the  fir^t  letter  be  destroyed  VM 

66.  reading  of  affidavit  of  accused   as  deposition  of  bis  absent  wit- 

nesses, at  a  term  subsequent  to  the  indictment,  does  not  Tiolate 
his  constitutional  rights Kflft 

67.  pardon  of  W.  S.  Taylor  issued  on  March  10.  1000,  incompetent  evi- 

dence  K»J9 

68.  unnecessary  to  prove  facts  of  common  knowledge  or  the  meaning 

of  words  in  the  vernacular  language ICSS 

60.  it  is  judicially  known  that  whisky  or  brandy  is  a  splritDons 
liquor;  also  that  liock  beer  or  common  beer  is  a  malt  liquor  ....  KC9 

€0.  on  trial  of  indictment  for  felony,  where  two  previous  convictions 
are  charged,  records  of  former  convictions  were  competent  evi- 
dence      10S4 

^1.  where  offense  charged  in  former  indictment  was  a  felony  at  the 
time  of  its  commission,  a  subsequent  change  of  the  statute  mak- 
ing it  a  misdemeanor  does  not  affect  the  conviction ICsS 

6*3.  proper  conviction  and  sentence  of  accused  to  life  imprisonment 

after  three  convictions  was  proper .1C35 

EXCEPTIONS,  BILL  ()F-See  Appeals,  1. 
EXECUTION-See  Judicial  Sales.  11;  Sheriff.  7;  Title,  S- 

1.  an  execution  issued  to  a  wrong  county  may  be  gnashed  on  motion 

of  defendant ® 

2.  such  execution   is  enforcible  in   the  hands  of  the  sheriff  nntil 

quashed   63 

3.  a  sale  made  under  such  execution  is  not  void bi 

4.  possession   of  an   undivided    interest    in   land   under  execution 

should  not  give  all  the  land  to  the  purchaser 404 

5.  where  sheriff  sets  apart  Homestead  to  widow  when  she  is  only  en- 

titled to  dower,  heirs  entitled  to  the  property  may  resist  the  de- 
livery of  possession  to  the  purchaser 404 

e.  purchaser  of  land  who  had  been  put  in  possession  of  same  entitled 
to  priority  aguiost  purchaser  under  execution  who  bad  notioe  of 
claim 414 

7.  sale  of  standing  timber  under  levy  of  execution  passed  title  to  sam^,  Si€ 

8.  when  sale  of  standing  trees  considered  sale  of  realty 8^ 

FACTS- 

1.  finding  of  fact  by  chancellor  not  disturbed  where  the  evidence  con- 

flicting and  on  the  whole  case  the  mind  is  left  in  doubt  as  to  the 
truth U 

2.  finding  of  faci^s  liy  a  chancellor  will  not  be  disturbed  when  on  the 

whole  case  the  court  is  left  in  doubt  as  to  the  truth.  ^ 14S 

^.  where  the  law  and  facts  on  a  common  law  Issue  are  submitted  to 
the  court  the  findings  by  the  court  will,  on  appeal,  be  treatsd  as 
the  verdict  of  a  properly  instructed  jury 68ft 


INDEX.  19 

FELLOW  S  ER VAN  TS-  Page, 

a  fireman  on  a  looorootive  and  a  seotlon  foreman  havins  oharge  of 
the  roadbed  are  not  feJlow  servants  under  the  statute  of  Virflinla.  778 
FORCIBLE  DETAINER- 

1.  failure  to  pay  State  and  county  taxes  as  agreed  forfeits  lease  in 

particular  oase 179 

8.  writ  of  forcible  detainer  properly  issued  in  suob  oase 179 

FORCIBLE  ENTRY— 

1.  writ  of  forcible  entry  not  defective  in  failing  to  state  the  county 

in  which  it  was  situate 709 

2.  on  trial  of  forcible  entry  the  only  question   to   be  determined   is 

posseiision '. 709 

8.  titje  papers  are  only  competent  in  evidence  to  show  extent  of  pos- 
session  709 

4.  a  judgment  of  partition  of  lands  before  deed  made  is  incompetent 

evidence  as  to  possession 709 

6.  until  deed  of  partition  made  co-tenants  hold  the  entire  property 

jnlntly 709 

FORCIBLE  ENTRY  AND  DETAINER- 

tltle  to  land  can  not  be  tried  in  an  antton  for  forcible  entry  and  de- 

talr**r 289 

FRANCHISBS-See  Taxation.  1,  2,  3,  4.  6,  6.  11. 

FRAUD— See   Elections,  6;    Married  Women.  7;    Statutes  of   Limita- 
tion, 1— 

1.  purchaser  of  hnnk  Rtock  not  entitled  to  recover  damages  on  ac- 

count of  insolvency  of  bank,  where  he  made  no  fraudulent 
representations  as  to  thci  condition  of  the  hank 608 

2.  no  recovery  of  dnmages  allowed  where  bank   stock  had  a  market^ 

value  after  the  purchase 606 

8.  deed  executed  by  an  old  man  cancelled  on  account  of  fraud 968 

FRAUDS,  STATUTE  OF-See  Husband  and  Wife,  2,  8;  Title,  6- 

1.  written  assignment  of  purchase  of  part  of  land  snflScient  to  take 

the  case  out  of  the  statute  of  frauds 688 

2.  the  consideration  for  purchase  of  land  not  required  by  statute  of 

frauds  to  be  stated  in  writing 688 

8.  failure  to  state  agreement  to  famish  barn   room  in  contract  did 

not  vitiate  it 688 

FRAUDULENT  CONVEYANCES- 

1.  deed  of  convpyance  made  by  old  man  who  could  neither  read  nor 

write  cancelled  for  fraud 94 

2.  where  plaintiff  in  an  attachment  suit  purchased  his  debtor's  land 

under  a  contract  to  prevent  other  creditors  from  attaching,  the' 
heirs  of  the  debtor  not  permitted  to  enforce  the  contract  in  par- 
ticular cape 191 

8.  a  house  and  lot  conveyed  by  a  husband  to  his  wife  not  in  fraud  of 
his  creditors  where  the  consideration  was  paid  hy  her  sons 648 

4.  a  tract  of  land  conveyed  by  a  debtor  to  his  sons  in  fraud  of  his 
creditors  properly  subjected  to  the  payment  of  his  debt 649 

6.  B,  to  whom  property  is  conveyed  by  A  in  fraud  of  his  creditors, 

may  reconvey  same  to  A  without  prejudice  to  the  creditors  of  B.  689 
^.  the  creditors  of  B  have  no  right  to  complain  of  the  reconveyance 
until  after  they  have  acquired  a  lien  on  the  property 689 

7.  conveyance  of  property  by  grantor  to  his  daughter  was  fraudulent, 

but  as  same  was  his  homestead,  worth  less  thsn  $1,000,  his  cred- 
itors can  not  complain 787 

8.  lands  conveyed  by  owner  to  his  wife  and  brother-in-law  fraudu- 

lent as  to  owner's  debt 829 

Q.  conveyances  not  set  aside  on  ground  of  mental  incapacity  of 
grantor  in  particular  case 840 

10.  money  earned   by  married   people    under    contract  with   persons 

other  than  her  husband,  and  invested  in  property  conveyed  to 
her.  not  subject  to  husband's  debts  880 

11.  allegation  that  the  wife  paid  for  the  land   sufficient  to  authorize 

her  to  prove  that  she  paid  for  it  out  of  her  Own  means. .... . . .:, . .  '880 

12.  judgment  creditor  may  now  maintain  action  to  set  aside  a  fraixdu-' 

lent  conveyance  before  having  a  return  of  no  property  found  .'.V...it)^.' 

18.  change  &f  law  applies  to  pending  actions :-;l,[  1089« 

GAMING-  ...... 

1.  operation  of  "bucket  shop"  a  gaming  transaction ym- 
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GAMING— Continaed.  Page: 

a.  sums  paid  on  deals  in  "bucket  shop"  may  he  recayeKd  by  persoo 

paying  same 7» 

8.  party  to  bet  on  election  can  withdraw  his  money  from  posses&ioD 

of  stakeholder  at  any  time SWr 

4.  stakeholder  Is  liable  to  pariy  for  money  paid  over  to  other  party 

after  demand  to  return  8ame ^» 

6.  a  demand  for  return  of  money  from  stakeholder  operates  as  reTooa- 

tion  of  bet N*i 

6.  State  can  not  afterwards  claim  said  money  as  forfeited s:^ 

GASOLINE- 

gasoUne  when  brought  into  this  State  for  any  purpose  is  sobji-ct  to 

Insppocion ffl 

GUARDIAN  AND  WARD- 

1.  after  release  of  surety  of  guardian  by  order  of  court  from  liabilitj 

on  the  bond  he  la  not  liable  tor  subsequent  default  of  guaitiian  .  16 

2.  surety  of  guardian  not  released  from  liability  on  guardian  inakiDg 

settlement  by  transferring  to  his  siiocesRor  notes  sf^cnred  by  IWd 

on  property  situate  in  another  State  contrary  to  the  statute  ..  3a* 
8.  guardian  allowed  credit   for  allowances  made  out  of  principal  to 

enable  female  ward  to  set  up  housekeeping ^ 

4.  rule  as  to  advancements  hy  guardian  to  ward  beyond  the  iDoome.  666 
6.  land  ordered  to  he  purchased  with  trust  funds  of  infanta  is  io  lien 

to  full  extent  of  funds ST$ 

6.  creditor  of  owner  can  not  afterwards  levy  execution  on  said  land 

and  obtain  prior  lien ^7^ 

7.  said  creditor  by  levy  only  obtains  a  lien  subjeot  to  lien  of  bene- 

ficiaries      S^ 

HOMESTEAD— See  Fraudulent  Conveyances,  7:  Parties  to  Actions,  8- 
1.  a  farm  purchased  by  a  debtor  in  this  State  and  occupied  bj  bim 
as  a  homestead  may  be  subjected  to  the  payment   of  a  previoai 
debt  contracted  in  Indiana <31 

8.  the  fact  that  part  of  the  money  paid   for  the  farm   was  exempt 

under  the  laws  of  Indiana  constitutes  no  defense 4~ 

8.  the  exemption  laws  of  a  State  have  no  effect  outside  of  a  State...  4^ 
4.  timber  on  homestead  tract  occupied  by  widow  of  owner  maj  be 

used  to  repair  buildings "JS^ 

6.  chancellor  properly  enjoined  her  from  cutting  timber ^^ 

6.  such  repairs  properly  made  under  direction  of  commissioner <^ 

7.  claim  of  widow  to  homestead  subordinate  to  lien   for  purchase 

money ^ 

HUSBAND   AND  WIFE-See    Fraudulent    Conveyances,    8;    Judicial 
Sales,  18;  Parties  to  Actions,  19,  IS— 

1.  claim  of  wife  to  title  bond  by  assignment  properly  denied  in  par 

ticular  case 15 

2.  property  conveyed  by  wife  to  mother  of  her  husband  for  his  ben- 

efit in  consideration  of  his  Obtaining  divorce  and  releasing  Ms 
property  rights  in  her  land  may  be  subjected  to  payment  of  his 
debts   ^ 

8.  said  conveyance  was  fraudulent  as  to  his  creditors '^ 

4.  the  husband  gave  a  valuable  consideration  for  the  property •^ 

6.  conveyance  of  property  by  wife  to  her  husband   to   secure  debt 

owing  him  before  marriage  construed  to  be  a  mortfrage '§1 

6.  but  a  debt  owing  him  by  her  before  marriage  was  cancelled  by  tbe 

marriage ^» 

7.  said  transaction  having  taken  plaoe  before  tbe  statute  of  1894  the 

husband  was  entitled  to  inchoate  right  of  curtesy  and  poBBession 
of  the  wife's  lands  and  the  rente  thereof <S1 

8.  the  wife  is  not  entitled  to  rents  and  profits  up  to  his  death,  nor  is 

she  chargeable  with  the  cost  of  Improvements,  or  for  tbe  pay- 
ment of  taxes  by  him  in  his  lifetime 7Sl 

9.  the  wife  not  competent  to  testify  for  hersalf  as  to  stntements  made 

by  her  late  husband  as  to  the  purpose  of  a  conveyance ^ 

10.  but  she  can  testify  as  to  what  took  nlaoe  between  her  and  the  clerk 

at  the  time  he  took  her  acknowleagment 7^1 

11.  where  wife'Of  mortgagor  is  a  nonresident  bond,  under  section  410, 

Civil  Code  of  Practioe.  should  be  executed  to  her  before  judg- 
ment of  sale  which  would  divest  her  of  her  Inoboate  right  of 
dower : , U® 
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INDICTMBNT— Seo  GouDties,   8,4;  Crimioal   Law,  84;  Flsoal   Courts, 
1,  3;  Instructions.  17—  Page. 

1.  indiotment  for  Inrceny  or  knowiDjirly  receiving  stolen  money  suffi- 

cient witliont  specifying  the  coin,  number,  denomination  or  kind.    10 

2.  objection  to  indiotment  for  failure  to  place  names  of  witnesses  on 

it  siionld  be  made  by  motion  to  quash  and  not  by  demurrer 78 

8.  sufficiency  of  indictment  charging  former  conviction  of  a  felony..  84 
4.  sufficiency  of  indictment  for  standing  stud  horse  without  license.  06 
5    privilege  of  buying  the  colt  for  service  is  valuable  consideration..    06 

6.  sufficiency  of  indictment  for  bigamy 119 

7.  an  indictment  for  striking  with  a  bottle,  a  deadly  weapon,  charges 

a  public  offense,  as  a  bottle  may  be  a  deadly  weapon 144 

8.  defendant  may  be  convicted  under  said  indiotment  for  an  assault 

and  battery 144 

9.  sufficient  indictment  against  sheriff  for  embezzlement  of  county 

funds 800 

10.  cashier  of  bank  properly  indicted  under  the  general  law  for  em- 

bezzlement    864 

11.  special  provision  of  bank  charter  fixing  penalty  for  embezzlement 

by  its  ufficers  repealed  by  general  law 864 

12.  sufficiency  of  indictment  of  a  railway  company  for  a  nuisance  in 

obstructing  a  street  by  the  construction  of  its  road 411 

13.  insufficient  indictment  for  knowingly  using  false  scales 409 

14.  circuit  court  has  no  jurisdiction  of  such  case  where  the  penalty  Is 

onlyl4 492 

INFANTS— See  Guardian  and  Ward,  5:  Wills,  4- 

1.  sale  of  infant's  laud  for  reinvestment  properly  adjudged  where 

peculiar  circumstances  greatly,  increased  its  value 118 

2.  action  for  sale  of  infant's  real  estate  for  reinvestment  must  be 

brought  by  his  guardian v 218 

8.  a  judgment  for  siich  sale  in  action  brought  otherwise  is  void 218 

4.  sale  of  Infant's  land  for  reinvestment  without  execution  of  bond 

required  by  section  493,  Civil  Code,  is  void   : 218 

6.  sale  of  entir«>  property  belonging  to  infants  for  more  than  enough 

to  satisfy  debts  of  the  ancestor  void  unless  property  indivisible  . .  408 
-6.  sale  of  four  separate  lots  belonging  to  infants  in  particular  case 
to  pay  debts  of  their  father  void 408 

7.  acquiescence  of  infant  in  conveyance  of  land  from  his  father  for 

three  or  four  years  after  arriving  at  twenty -one  years  of  age  pre- 
vents his  denial  of  acceptance 689 

8.  such  property  is  subject  to  his  debts 689 

9.  where  mother  and  father  survive 'an   infant,  who  dies  without 

children,  the  mother  inherits  one-half  the  real  estate  owned  by  it.  946 
10.  although  the  father  furnished  the  money  to  purchase  the  land  this 

does  not  change  the  rule  of  descent    946 

INJUNCTION-See  Elections,    6,   89;    Jurisdiction,   6;    Landlord   and 
Tenant,  3— 
1.  owner  of  title  to  land  entitled  to  enjoin  injury  to  merchantable 

timber  and  mineral  rights  in  same 288 

9.  person  in  possession  without  title  may  enjoin  trespass  by  a  wrong- 
doer    814 

8.  court  of  equity  will  not  enjoin  purchaser  of  property  of  E.  H.  Tay- 
lor, Jr.  Co.  from  usin«  its  corporate  naitie  in  branding  its  goods.  496 

4.  URina  the  name  of  E.  H.  Taylor,  Jr.  Co.  in  Roman  letters  was  no 

violation  of  the  injunction,  which  only  prevented  the  use  of  the 
script  signature  of  K.  H.  Taylor  in  the  corporate  name 497 

5.  the  E.  U.  Taylor.  Jr.  &  Sons  corporation  is  bound  by  the  former 

judgment,  to  which  it  was  a  party,  in  which  tlie  right  to  restrain 
Geo.  T.  StaKg  Co.,  and  others  from  using  the  corporate  name  E. 
H.  Taylor,  Jr.  Co.,  was  denied         496 

6.  party  in   possession   of  land  entitled   to  enjoin   trespassers  who 

show  no  colnr  of  title 711 

7.  the  erection  of  a  blacksmith's  shop  is  not  per  se  a  nuisance 722 

8.  no  injunction  will  be  granted  to  restrain  toe  erection  of  such  shop.  722 

9.  owner  of  land  to  whom  compensation  for  .land  taken  for  railroad 

purposes  lias  not  been  paid  or  tendered  not  enjoined  from  pre- 
venting company  taking  possession 860 

10.  depositing  compensation  with  county  clerk  not  equivalent  to  ten- 

der or  payment ; 860 

11.  judge  of  Court  of  Appeals  will  not  reinstate  injunction  dissolved 

in  such  case 860 
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INJUNCTION-Contlnued.  Page. 

19.  reetraltilng  order  granted  bj  clerk  without  notice  which  has  been 
dissolved  by  the  court  on  notice  can  not  be  extended  or  continued 
in  force  by  an  order  made  after  judgment  dismissing  the  action.  87ft 

18.  restraining  order  issued  by  the  clerk  of  the  circuit  court  is  void..  87ft^ 

14.  injunction  properly  granted  to  restrain  natural  gas  company  from 

selling  mixture  of  natural  and  artiflciiil  gas  to  be  used  in  con- 
nection with  any  contrivance  for  illuminating  purposes 99) 

INSTRUCTIONS— See  .Building  and  Loan  Associations,  5;  Contracts, 
6.  20,  21,  23,  29;  Criminal  Law,  4.  6.  6,  7,  9.  14,  24,  25,  S3,  34,  87,  88.  89,  46: 
Damages,  8;  Insurance,  2;  Libel,  6,  6,  7;  Municipal  Government,  6; 
Negligeucs,  2,  8,  4;  Passways,  8;  Railroads,  8,  K5,  86,  87,  44— 

1.  It  is  safest  not  to  Instruct  as  to  the  burden  of  proof,  but  to  frame 

the  instruction  so  as  to  indicate  the  burden  without  expressly  re- 
ferring to  it ISS^ 

2.  in  an  action  involving  only  a  question  of  law  court  improperly 

submitted  it  to  the  jury 86^ 

8.  instruction  deflniug  liability  of  master  for  furnishing  to  servant 

dangerous  mule  to  work  with 420 

4.  improper  to  give  a  peremptory  instruction  to  find  for  defendant  on 
issue  as  to  boundary   where  evidence  as  to  its  proper  location 

sufficient  to  be  submitted  to  the  jury 44^ 

6.  questions  of  fact  upon  which  issues  ha-vebeen  made  should  be  sub- 
mitted to  the  jury  if  there  is  any  evidence  tending  to  sustain  a 
contrary  conclusion 457 

6.  misleading  instructions  given  in  action  for  damages  on  breach  of 

contract  for  employment  of  plaintiff  as  solicitor  for  tobacco 49^ 

7.  measure  of  damages  in  such  case 44^ 

8.  not  error  to  instruct  jury  verhally  as  to  weight  they  should  give  to 

affidavits  filed  by  accused  for  a  continuance 62S- 

9.  in  case  where  murder  was  evidently  committed  for  purpose  of  rob- 

bery not  error  to  refuse  to  instruct  as  to  manslaughter  and  self- 
defense 6da 

10.  on  trial  of  accused  for  killing  officer  not  prejudicial  to  fail  t-o  give 

instruction  that  deceased  was  an  officer 767 

11.  ''reasonable  care"  and  ''ordinary  care"  used  synonymously 778 

12.  instruction  giving  undue  prominence  to  a  certain  fact  in  evidence 

properly  refused. 78^ 

18.  a  party  can  not  complain  of  failure  to  give  an  instruction   in  a 

oivil  case  when  he  offered  no  instruction  on  the  point 78^ 

1^  where  instructions  given  are  not  embraced  in   bill  of  exceptions 

or  IdeaMfled,  neither  they  nor  instructions  refused  will  b»  oon^ 

sidered  on  appeal 88^ 

15.  not  prejudicial  to  fail  to  state  that  an  entry  througli  Mt  open  door 

was  not  housebreaking 889' 

16t,  proper  instruction  am  to  owner  of  imfym'iy  taken  after  breaking 

into  a  house i. 889- 

17.  name  of  owner  of  proper^  takMi  after  IhmiUir  lato  a  hwue,mQk 

necessary  to  be  alleged  in  an  Indictment M^ 

18.  particular  inatrnotion  fiailing  to  define  the  unl&wlQl  paipoe  of 

conspirators  was  prejudicial  101(V 

INSURANCE— See  Contracts,  8,  9,  10;  Mortgages.  2— 

1.  waiver  of  time  and  place  of  payment  of  premium  by  acts  of  local 
agent 57 

9.  instruction  authorizing  recovery  on  a  life  policy  although  lart  pre- 
mium not  paid,  if  failure  to  pay  same  induced  by  representa- 
tions of  local  acrent  that  same  would  be  accepted  if  tendered 
within  a  reasonable  time  after  it  WAS  due 67 

8.  election  by  company  to  credit  dividends  on  premiums  due  extends 

golicy  for  leuRth  of  time  dividends  pay  the  premium 68- 
B  owner  of  property  and  his  as6i(?nee  for  the  benefit  of  creditors 

have  separate  insurable  interests  in  real  property . .    . .      89S- 

6.  policy  issued  to  owner  after  policy  issued  to  assignee  not  void 
under  terms  of  particular  policy 821^ 

6.  no  authority  in  particular  mortgage  authorizing  mortgagee  to  take 

out  insurance  for  benefit  of  mortirngor    fSSt^ 

7.  one  company  not  liable  to  contribute  to  loss  paid  by  other  com- 

pany in  partinnlar  case ..    88S^ 

8.  den  in  1  of  liability  for  a  loss  by  an  insurance  company  is  a  waiver 

of  proofs  of  loss SJtt 
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INSUR  A  NCR-  Continued.  Page. 

0.  where  benefloiary  Is  not  named  in  a  partionlar  policy  of  insurance 

on  the  life  of  a  married  woman,  her  husband,  in  his  own  right 
and  as  guardian  of  their  only  child,  has  the  right  to  maintain  an 
action  on  the  policy 444 

10.  an  axent  of  an  insurance  company  has  no  authority  to  cancel  a 

policy  and  issue  another  in  a  difiFerent  company  without  notice 
to  the  Insured. 402 

11.  a  general  direction  to  an  agent  of  several  insurance  companies  to 

issue  a  policy,-  under  which  the  agent  designates  the  company  in 
which  the  Insurance  will  be  made,  constitutes  a  valid  contract 
of  insurance 469 

12.  a  verba]  contract  of  insurance  is  sufficient 462 

18.  the  extent  to  which  the  agent  acts  as  agent  of  the  insured 462 

14.  the  second  policy  was  void  as  issued  without  authority  of  the  in- 
sured    462 

16.  information  to  the  agent  that  other  insurance  is  desired  binds  the 
company  although  policy  fails  to  state  same 462 

16.  role  as  to  calculating  period  of  extended  insurance  after  failure  to 

pay  premiums 680 

17.  where  the  words  and  figures  of  a  contraot  conflict  the  words  con- 

trol   680 

18.  presumption  against  forfeiture  of  policy 580 

19.  deduction  of  unpaid  premium  for  one  year  upheld  under  terms  of 

contract 680 

80.  no  recovery  on  accident  policy  In  particular  case  as  disability  did 

not  Immedi'ately  follow  the  injury 738 

21.  meaning  of  term  "immediately"  in  such  policy 728 

22.  -assignment  of  life  policy  to  debtor  operates  merely  as  a  mortgage 

in  particular  case 900 

23.  allegations  of  amended  petition  in  action  to  recover  on  an  insur- 

ance policy  not  a  departure  from  the  petition 958 

24.  the  right  to  personally  examine  the  insured  is  not  a  condition  pre- 

cedent to  a  recovery  on  a  policy  of  fire  insurance 958 

26.  an  insurance  company  is  liable  for  loss  caused  by  negligence  or 
carelessness  of  an  agent  or  servant  of  insured  968 

26.  an   issue  as  to  ownership  of  goods  properly  decided   in  favor  of 

plaintiff 968 

27.  evidence  as  to  misrepresentations  made  by  the  insured  incompe- 

tent unless  application  or  medical  examiner's  certificate  attached 
to  or  accompanies  certificate  of  insurance  in  fraternal  order 986 

28.  allegations  as  to  such   misrepresentations  properly  stricken  from 

the  answer 986 

29.  waiver  of  payment  of  premium  note  for  fire  inanrance  by  subse- 

quent conduct  of  company  which  misleads  insured  into  believing 

that  prompt  payment  of  notes  not  required 998 

80.  rule  as  to  alteration  of  contract  of  insurance  by  contemporaneous 
agreement  not  appltalible  where  subsequent  conduct  of  dompany 

misleads  the  insured 998 

INl^EBBST-See  Decedent's  Estate,  4;  SherilT,  6. 
JOINT  TENANT3- 

a  Joint  tenant  who  contributes  nothing  to  defeat  a  hostile  claim  not 
entitled  to  share  in  any  property  obtained  by  bis  co-tenant  on  a 

compromise 961 

JUDGE- 

Improper  for  judge  to  refuse  to  vacate  the  bench  upon  particular  affi- 
davit filed 141 

JUDGMENTS— See  Ejectment,  2;  Pleading,  1;  Usury,  6,  7— 

1.  particular  judgment  not  vacated  on  alleged  ground  that  appellant 

misled  the  appellee 285 

2.  public  policy  does  not  favor  the  vacation  of  judgments 286 

8.  on  issue  as  to  whether  a  judgment  was  legally  assigned  the  proof 

falls  to  show  a  valid  assignment 76^ 

4.  judgment  in  favor  of  defendant  notwithstanding  the  verdict  in 
favor  of  plaintiff  will  not  be  rendered  if  the  petition  states  a 

cause  of  action 882 

6.  defendant  having  suffered  judgment  by  default  in  action  for  ma- 
licious arrest  not  entitled  to  new  trial  on  ground  of  not  under- 
standing service  of  summons 96d 


21  INDEX. 

J  UDGMENTS-Continned.  Page. 

6.  Judgment  of  sale  is  not  erroneons  which  fixes  no  oompeDsatloo  to 

oomraissloner  for  makinfi;  sale IWO 

7.  the  statute  fixes  Huch  oompensation. 1010 

8.  after  reversal  1  of  judgment  of  sale  the  cbanoellor  may  change  th« 

terms  of  sale M 

9.  when  court  should  render  a  judgment  "non  obstante  Teredicto"  KjM 
JUDICIAL  SALES— See  Appeals,    4;    Infants,   5;    Judgments,  5.  7.  S; 

Liens,  16,  17—  ^ 

1.  a  court  of  continuous  session  may  set  aside  an  order  of  sale  If  mo- 

tion made  within  sixty  days Ml 

2.  sales  of  land  without  service  of  prooe.6s  on  lien  holders  void ^ 

8.  failure  of  commissioner  to  sign  sale  notice  does  not  invalidate  sale.  7(3 
4.  burden  of  proof  is  on  party  attacking  report  of  sale  to  shoK  that 

the  sale  of  land  was  not  advertised  for  fifteen  days 79 

6.  presumption  that  commissioner  did  his  duty 78 

6.  where  report  of  sale  was  set  aside  discretion  of  chanoellor  will  not 

be  disturbed  in  particular  case <^ 

7.  purchaser  of  land  at  judicial  sale  entitled  to  rents  only  after  eon- 

firmation H5 

8.  announcement  at  sale  of  application  of  rente  to  a  future  fixed  day 

estops  purchaser  from  claiming  same  from  confirmation SIS 

0.  waiver  of  claim  for  rent  by  purchaser  in  particular  case  815 

10.  after  a  judicial  sale  of  land  and  a  sale  of  the  ei|uity  of  rednop- 

tion,  when  both  sales  do  not  realize  more  than  two-thirds  of  Its 
appraised  value,  the  debtor  has  a  personal  right  to  redeem  witbiD 
one  year  from  the  first  sale 910 

11.  an  execution  can  not  be  levied  on  this  second  equity  of  redemp- 

tion     &10 

IS.  but  the  debtor  may  assign  this  right  and  authorize  his  asslgDee 

to  redeem VIO 

18.  a  sum  agreed  to  be  paid  the  wife  of  the  debtor  as  a  release  of  ber 
potential  right  of  dower  in  the  transfer  of  this  equity  of  redemp- 
tion is  subject  to  the  debts  of  her  husband ^10 

14.  suflacient  allegations  to  authorize  sale  of  land  on  aoooont  of  in- 

dlvlslbllty W^ 

JURISDICTION-See   Common  Carriers,  8;    Elections,  8,  9,  10,  11,72; 
Indictment,  14-r- 

1.  after  objection  to  jurisdiction  as  to  the  person   !«)- overruled  a  de- 

fense to  the  merits  will  not  preclude  dt'fendant  from  obtainlDga 
reversal  for  want  of  jurisdiction 27 

2.  a  defendant  Is  not  precluded  from  raising  the  question  of  jurisdio- 

tion  as  to  the  subject-matter  at  any  time 27 

8.  objection  to  the  jurlfldlotion  of  election  commissioners  properly 

raised  in  particular  case 37 

4.  dismissal  of  election  contest  by  the  lower  court  sustained ^ 

6.  circuit;  court   has  jurisdiction  to  enjoin  sale  of  land  upon  which 

frte  bin  of  clerk  of  Court  of  Appeals  was  levied IM 

6.  a  judgment  enjoining  a  sile  under  distress  by  fee  bill  is  not  a  judft- 

ment  for  recovery  of  money  or  personal  property  and  on  appeal 
lies  therefrom  although  the  amount  in  oontroversy  is  less  than 
$•200 134 

7.  circuit  court  of  one  county  has  no  jurisdiction   to  punish  persoo 

for  unlawful  sale  of  llguors  in  another  county 2D1 

8.  person  residlns  in  one  county  going  into  another  county  to  HI 

liquor  unlawfully  not  punishable  in  county  of  his  residenoe  for 
resorting  to  trick  or  device  to  evade  local  option  law  of  county  of 
his  residence  S'M 

9.  on  plea   in   abatement  as  to  jurisdiction  of  court  of  particular 

county  in  an  action  for  damages,  court  properly  Mifaroitted  an 
instruction  to  the  jury  as  to  the  residence  of  plaintiff *1^ 

10.  improper  joinder  of  parties  living  In  different  countias  does  not 

give  quarterly  court  jurisdiction  of  action 8M 

11.  summons  on  appeal  in  county  where  court  sits  does  not  aid  defect- 

ive  service  in  original   suit    864 

13.  State  courts  have  no   jurisdiction  of  action  for  infringeraent  of 

patent ^ 

18.  Federal  court  has  exclusive  jurisdiction  of  such  oases ^ 
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;JURY— See  Practice,  14—  Pa«e. 

1.  oourc  did  not  abuse  discretion  in  refasln^  trial  by  jury  of  purely 

equitable  Issue 608 

d.  constitutional  guaranty  of  right  of  trial  by  jury  applies  alone  to 

rights  as  they  existed  at  common  law 608 

8.  remark  of  judge  in  rejecting  a  juror  improper,  but  not  prejudicial.  612 
4.  on   charge  of  misconduct  of  jury  the  testimony  of  jurymen   to 

show  that  there  wins  no  misconducii  was  competent 613 

IjANDLORD  and  TENANT-See  Estoppel.  8;  Forcible  Detainer,  1.  3- 
1.  a  life  tenant  has  a  right  to  enter  and  use  gas  escaping  on  his  land 

or  to  make  a  lease  of  same 84 

8.  a  lessee  of  a  life  tenant  Is  not  guilty  of  waste 84 

8.  no  injunction  will  lie  to  restralu  such  lessee  from  operating  the 

well 84 

4.  when  a  tenant  not  estopped  to  deny  his  landlord's  title  and  claim 

land  as  his  own  and  testify  for  a  stranger 196 

6.  a  tenant  can  not  vest  in  another  a  better  title  than  he  has 283 

lilBBL- 

1.  application  to  a  justice  of  the  peace  for  the  purpose  of  instituting 
a  prosecution  is  a  privilened  communication 269 

3.  where  publication  is  admitted,  but  privilege  claimed  as  a  defense, 

burden  of  proof  is  on  the  defendant 259 

•8.  publication  in  newspaper  of  article  imputing  to  an  election  officer 
corruption  in  the  discharge  of  his  duty  is  libelous 456 

A,  plea  of  <4aali0ed  privilege  proper  In  such  case  as  there  is  a  distinc- 
tion Iwlween  the  right  to  criticise  the  conduct  of  a  private  citi- 
zen and  the  conduct  of  a  public  official  456 

^.  malice  in  such  ease  should  be  submitted  to  the  jury  and  is  to  be 
inferred  from  the  falsity  of  the  publication 456 

a.  plea  of  justification  should  have  lieen  submitted  fo  the  jury 456 

7.  refusal  of  court  to  give  a  special  instruction  calling  the  attention 

of  the  jury  to  the  specific  facts  relied  on  in  niitigalion  was  not 
error 457 

8.  proof  of  mitigating  circumstances  admissible  in  evidence 457 

0.  the  entire  article  published  is  admissible  in  evUUuce 457 

lilENS— See  Decedent's   Estate.    5,    6,    7;    Fraudulent   CnnveyanceR,  6; 

Guardian  and  Ward,  5,  6,  7;    Homestead,  7;    Judicial  Sales,  8;  Mort< 
^ges.  6;  Parties  to  Actions,  4— 

1.  where  mechanic  made  a  contract  to  build  a  bouse  prior  to  act  of 

1896,  his  lien  not  superior  to  suljsequent  mortgage  unless  state- 
ment filed  in  clerk's  office  shows  that  he  will  claim  lien  or  that 
mortgagee  had  actual  notice  of  bis  rights 108 

Itf.  agreement  that  vendor  will  release  her  lien  upon  any  part  of  the 
land  conveyed  whenever  the  vendee  pays  upon  anv  portion  at  the 
rate  of  $15.08  a  foot,  extent  of  her  lien  on  any  part  unsold  is  only 
tl5.08afoot 108 

^.  a  lien  on  goods  thereafter  to  be  acquired  will  be  enforced  between 
parties 180 

4.  burden  of  proof  is  on  party  asserting  lien  to  show  what  goods  are 

in  lien 180 

^.  presumption  that  contract  for  lien  covers  only  goods  on  hand 188 

'6.  a  lieu  retained  in  a  deed  for  the  benefit  of  a  third  party  is  en- 
forcible  by  him 268 

7.  such  lien  enforcible  against  a  married  woman  who  is  a  grantee. . .  268 

9.  a  materialman  who  furnishes  material  to  contractor  may  under 

the   statute  acquire   a   lien    against   the  property,  although   the 

owner  has  paid  the  contractor  ali  amounts  owing  him 805 

9.  this  rule  applies,  although  puichase  made  in  the  name  of  the  con- 
tractor and  not  in  his  name  as  agent  of  the  owner  805 

10.  where  material  and  machinery  was  furnished  in  the  construction 

of  a  straet  railway  under  contract  that  same  should  remain  the 
property  of  the  vendor  until  paid  for,  thp  claim  of  the  vendor  is 
Inferior  to  the  lien  of  a  mortgagee,  who  furnished  money  on  the 
faith  of  the  property  without  knowledge  of  vendor's  claim 884 

11.  acceptance  of  notes  for  purchase  money  for  material,  endorsed  by 

stockholders  of  corporation,  was  a  waiver  of  rights  under  the  con- 
tract       334 

12.  after  a  return  of  no  property  found  a  petition  describing   land 

sought  to  be  subjected  to  a  debt  creates  a  Hen  596 
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LIENS— Coutlnued.  Ph«. 

18.  widow  of  mortgagor  not  entitled  to  direct  application  of  pajmeDti 

so  as  to  relieve  homestead 966 

14.  creditor  has  right  to  apply  payments  to  unsecnred  debt  rafclwr 

than  to  lien  debt W 

16.  contractor  not  entitled  to  Hen  on  turnpike  becaase  of  failoreto 

comply  with  the  statute TH 

16.  a  vendee  of  land  who  permits  judgment  enforcing  vendor's  lien 

and  sale  and  delivery  of  possession  to  be  bad  can  not  claim  tlw 
growiug  crop  on  the  land 1(60 

17.  the  growing  crop  of  wheat  passed  to  the  purchaser  by  ooDvejance 

and  the  possesflion 10ft) 

LIMITATFON,    STATUTE    OF— See     Lunatics,     8;      Pleadings,   17; 
Trusts.  7— 
1.  action  to  cancel  a  conveyance  for  fraud  not  barr«d  until  after  iive 

years  from  its  disnovpry H 

8.  the  statute  of  limitation  of  five  years  bars  action  on  a  note  placed 

on  the  footing  of  a  bill  of  exchange 58S 

8.  a  note  not  placed  upon   the  footing  of  a  bill  of  exchange  is  act 
barred  until  after  fifteen  years 5» 

4.  a  debt  nn  a  verbal  contract  payable  on  demand  is  not  barred  until 

after  Ave  years  from  the  time  demand  "made ^7 

5.  in  particular  case  suit  was  brought  on  the  original  demand 647 

6.  stature  of  limitation  n.nst  be  pleaded :.'.•. 6S7 

7.  no  cause  of  action  accrues  against  receiver  holding  trust  fund* 

under  order  of  court  until  after  the  court  orders  the  payment  of 
the  money  -. ??& 

8.  the  fifteen  y^ear  statute  bars  recovery  of  dower \(^ 

9.  seven   yenrs'  statute  bars  recovery  of  damages  against  surety  of 

sherifT  on  his  hond lOB 

10.  action  on  sheriff's  bond  for  damages  not  barred  until  after  fifteen 

years ...      108 

11.  five-year  statute  bars  rceovery  against  surety  on  bond  of  peisonal 

representative lOT* 

LIQUORS— See  Jurisdiction,  7,  8— 

jury  authorized  from  evidence  in  particular  case  to  convict  aooused 

for  sellins  malt  liquors flS 

LOCAL  OPTION- 

1.  sufficiency  of  petition  for  election  to  nullify  local  option  law & 

2.  mandamus  does  not  lie  against  nounty  judge  to  compel  blm  to 

order  such  election  until  proof  of  certain  facts  made  to  blm fS^ 

8.  not  necessary  to  allege   in   indictment  that  the  petition  for  vote 
was  filed  in  the  county  court  at  the  terra  preceding  thai  at  which 

the  election  was  ordered CS* 

4.  a  vote  on  local  option  in  a  oounty  having  been  tested  and  dedded 
to  be  valid  and  legal  can  not  be  questioned  by  persons  who  were 

not  parties  to  that  proceeding *• 

6.  the  decision  on  that  question   is  binding  on  all   persons  In  the 
county " fiM 

6.  urider  facts  of  particular  case  jury  were  authorised  to  find  defend- 

ant  guilty  of  selling  liquor  in  violation  of  local  option  law  bj 
his  authorized  agent  or  clerk ** 

7.  person  in  possession  of  house  where  liquor  was  furnished  may  !» 

convicted •* 

8.  a  partner  is  liable  for  a  violation  of  looal  option  law  If  sale  li 

made  by  his  partner  or  clerk ^ 

9.  conviction  of  druggist  who  is  a  physician  for  violating  "local  op- 

tlon"  law  as  sale  of  liquor  was  a  trick  to  evade  the  law ^'^ 

10.  evldenoe  to  show  nature  of  sale  of  liquor ^ 

LUXATICS- 

1.  the  verdirt  at  the  inquest,  so  far  as  it  related  to  the  property  of 

the  lunatic,  is  not  ao  adjudication  between   the  lunatic  and  tbs 
StntH  excRpt  for  the  purpose  of  admission  into  the  asylum 1^^ 

2.  act  autihorlzins;  ooinmNsioners  of  asylums  to  collect  for  board  of 

limritio  at  rate  of  1*200  per  year  is  unconstitutional  as  to  tBO 

thereof !» 

8.  cHln  for  hnnrd  of  Innntlc  Is  a  liability  created  by  statute  and  it 
barrdd  after  five  Toars 1S> 
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4.  DO  oompengatlon  for  board  of  lunatlo  oan  be  reoovered  from  his 
estate  unless  be  bad  more  tban  sufBoleDt  estate  to  provide  for 

otbers  naturally  dependent  on  bim    17& 

MANDAMUS— See  Eleotlons,  6.  7.  34.  26:  Local  Option,  8;  Scbools,   14, 
16«  16,  17;  State  Board  of  Dental  Examiners.  2-- 

1.  mandamus  will  lie  to  compel  city  offioers  to  perform  contract  en- 

joined by  ordinance. 04 

2.  auditor  can  not  be  compelled  by  mandamus  to  draw  bis  warrant 

for  salary  of  porter  of  senate 580* 

8.  employment  of  sucb  oflQcer  prohibited  by  the  Constitution 531 

4.  salary' of  sucb  officer  not  a  contingent  expense  of  tbe  senate 681 

MARRIED  WOMEN -See  Assignment  for  Benefit  of  Creditors,  1— 

1.  statute  requiring  a  joint  deed  of  husband  and  wife  to  create  an 

encumbrance  on  land  has  no  application  where  Hen  is  retained 

in  deed  o  inveying  land  to  tbe  married  woman 26&. 

2.  prior  to  the  passage  of  the  Weissinger  Act  in    189 &  a  married 

woman  could  not  mortgage  her  separate  or  general  estate  to  secure 
the  debts  of  her  husband  84(>» 

8.  the  effect  of  that  law  was  to  wipe  out  the  distinction  between  sep- 
arate and  genera]  estates  of  married  women  and  enable  them  to 
mortgage  same  to  secure  debts  of  their  husbands 840- 

4.  said  estates  not  liable  for  husband's  debts  beyond  the  amount  of 
mortgagM.exeouted 840. 

6.  the  statute  makes  all  the  wife's  property  separate  estate 880- 

6.  husband  and  wife  being  joint  defendants  in  action  to  subject  prop- 

erty alleged  to  have  been  fraudulently  conveyed  to  the  wife,  the 
wife  may  be  compelled  to  testify  for  plaintiff  although  the  hus- 
band may  desire  to  testify  for  himself 880. 

7.  answer  of  married  woman,  alleging  that  fraud  was  committed  on 

her  in  the  execution  of  a  mortgage,  Insufficient  in  particular  case.  491 

8.  claim  of  $876  as  funds  paid  by  her  for  land  not  sustained  in  partic- 

ular case 491 

9.  in  1889  no  personal  liability  was  imposed  on  tbe  wife  by  signing 

note  as  sufvty  of  her  husband 685. 

10.  land  of  wife  mortgaged  to  secure  husband's  debt  may  be  subjected 

to  it 686. 

11.  land  of  wife  mortRagad  only  to  indenonify  surety  can  not  be  sob- 

jected  to  the  debt 68(L 

19.  a  married  woman  not  being  a  surslyber  land  mortgaged  to  secure 

tbe  debt  not  released  by  novation  of  note 686n. 

18.  under  the  general  statutes  a  married  woman  could  unite  with  her 

husband  in  conveying  property  set  apart  to  her  by  will  as  ber 

separate  estate 668^ 

14.  their  vendee  could  convey  the  property  to  the  husband  668^ 

15.  a    mortgage  subsequently  execniBd  by  husband  and   wife    was 

valid,. 66a. 

16.  a  married  woman  is  estopped  by  tbe  recitals  of  ber  deed  from 

claiming  any  benefits  against  a.  tbird  party  who  has  relied  on 
said  atatements .- 668:. 

17.  married  woman  liable  on  oontraflt  made  by  husband  as  ber  agent 

for  lumber  for  building  on  her  land 696.. 

18.  married  woman  can.  under  the  ststnte,  contract  for  improvements 

on  ber  land  without  concurrence  of  ber  boaband 69ft. 

11^.  estates  vestad  In  married  women  prior  to  the  passage  of  the  act  of 

1891  aranot  affnsted  by  that  aeft 78ft. 

MASTER  AND  SBRVANT- 

1.  liability  for  employing  a  servant  of  another  without  the  master's 

consent 898. 

2.  liability  of  master  for  injuries  to  servant  from  a  kick  of  a  vicious 

mule 48(^ 

8.  servant  has  right  to  rely  on  representations  and  superior  know- 
ledge of  master 420,481 

4.  servant  not  entitled  to  recover  damages  unless  be  knew  tbe  mule 

was  dangerous 4SO 

6.  1550  damages  not  excessive 420» 

6.  liability  of  master  for  furnishing  servant  with   defective    ma- 

chinery..   79ft 

7.  servant  continuing  work  after  promise  of  master  to  repair   does 

not  prevent  recovery  for  injury  sustained 7^0' 
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8.  master  does  Dot  guarantee  servant  against  Injury  during  reasona- 

ble time  allowed  master  to  repair  machinery 797 

9.  the  master  is  not  liable  for  injury  sustained  by  servant  \vho  fails 

to  exercise  reasonable  care  to  avoid  injury 797 

10.  duty  of  servant  to  submit  to  all  reasonable  demands  of  bis  em- 

ployer  1006 

11.  liability  of  master  for  injuries  to  boy   eleven  years  of  age  from 

machinery  by  reason  of  exposing  blm  to  danger  too  hazardous 

for  his  years 1030 

18.  (3,9(0  damages  not  excessive  in  such  case lOSO 

^ORTGAGE3~See  Bills  and  Notes,  10,  11,  12,  13.  14:  Insurance.  6,  22; 
Liens,  I.  10;  Married  Women.  2,  8,  4,  10,  11,  12;  Parties  to  Actions.  7, 
12,  13;  Pleading,  7;  Subrogation— 

1.  pioperty  added  to  and  becoming  a  part  of  a  street  railroad  passes 

under  a  mortfj^age  of  the  road  although  furnished  under  a  con- 
tract by  which  the  title  was  to  remain  in  the  seller  until 
purchase  price  paid 834 

2.  a  mortgagee  of  land  is  not  entitled  to  insurance  money  on  a  house 

burned  unless  so  stipulated  in  the  mortgage 483 

8.  a  mortgage  of  personal  property  must  be  recorded  in  the  county 

of  the  mortgagor's  residence  to  be  valid  as  constructive  notice. ..  640 
4.  a  mortgage  may  be  executed  to  secure  an  indebtedness  although 

no  note  or  account  exists  as  evidence  of  it 892 

6.  land  of  married  woman  mortgaged  to  secure  debt  of  her  ancestor 

bound  although  no  note  executed  for  same    ^.^^ 893 

6.  bank  having  paid  tb«  debt  is  eatltled  to  be  suboNwi^  to  lien  of 

debtor  on  the  land 893 

^UNldfPAL  QOVERNMENT-See  Damages,  14;  Mandamus,  1;  Negli- 
gence, 7,  8— 

1.  police  judge  of  the  city  of  the  fourth  class  not  entitled  to  recover 

from  city  his  fees  where  penalties  are  satisfied  by  labor 313 

2.  ordinance  passed  prior  to  passage  of  present  charter  created  no 

contract  as  to  fees  as  same  prohibited  by  Constitution 318 

3.  an  act  of  the  legislature  which  attempts  to  Increase  the  palary  of  a 

fireman  then  in  olfioe  in  a  second-class  city  is  unconstitutional  as 
it  violates  the  right  of  local  self-government 384 

4.  the  right  to  employer  pay  a  flredepartmeut  is  not  a  governmental 

function  which  should  be  exercised  by  the  legislature S84 

6.  liability  of  city  for  damages  for  injuries  resulting  from  failure  to 

keep  sidewalks  in  repair 416,419 

6.  instructions  defininc^  duty  of  city  to  keep  sidewalks  in  repair.  416,  419 
'  7.  a  city  is  only  bound  to  exercise  reasonable  prudence  and  diligence 
in  the  construction  and. repair  of  its  sidewalks 419.  423 

8.  a  verdict  for  $210  as  damages  to  a  little  girl  from  defective  side- 

walk not  excessive 419 

9.  porter  of  store  familiar  with  conditioQ  of  sidewalk  not  entitled  to 

recover  damages  for  injuries  In  falling  by  reason  of  known  de- 
fects in  sidewalk 423 

10.  a  peremptory  Instruction  for  defendant  should  have  been  given  . ..  423 

11.  where  charter  of  second  class  citjes  conferred   general  powers  of 

government,  said  city  council  could  appoint  an  ambulance  driver 
a'ld  patrol  wajiqu  driver,  a^ssessor's  clerk,  mayor's  clerk,  stenog- 
r.ipher  to  clerk's  office  and  deputy  or  assistant  clerk 617 

12.  but  snid  cougcil   can   not  appoint  assistant  treasurer,  asslst^ant 

jailer,  assistant  engineer  and  license  inspector  as  they  are  muni- 
cipal officers  517 

15.  the  legislative  intent  in  the  passage  of  the  charter  was  to  limit  the 

municipal  offices  to  those  menr.ioned  in  the  charter  or  indicated 

by  reference  to  previously  exinting  statutes 617 

14.  the  provision  of  snob  charter  requiring  officers  of  city  to  be  elected 
by  general  council  in  joint  session  does  not  apply,  to  mere  clerks 
employes  or  laborers  who  may  be  selected  in  such  manner  as  the 
general  council  may  designate 617 

16.  particular  ordinance  not  void  as  relating  to  more  than  one  subject.  617 
16.  ordinance  changing  salaries  of  officers  not  void  as  affecting  sal- 
aries of  present   incumbents— such  changes  shall   not  apply  to 
present  incumbents   617 

-17.  liabilitiy  of  city  for  damages  resulting  to  person  from  negligence 

in  permitting  plank  to  project  above  sidewalk 603 
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18.  duty  of  otty  Id  regard  to  keeplott  sidewalks  Id  repair 602- 

19.  lot;  owner  being  liable  for  saoh  negligence  does  not  relieve  the  oifcy.  602- 

20.  city  of  fourth  class  has  the  right  to  adopt  ordinance  requiring  rail- 

road companies  to  erect  safety  gates  at  crossings 602; 

21.  railroad  commission   has  no  power  to  require  erection  of  safety 

gates  within  the  limits  of  a  city  or  town 615, 

22.  ordinance  of  city  should    be  declared   invalid   on   account  of  its 

helDg  arbitrary  or  oppressive  only  in  extreme  cases 615^ 

33.  cicy  of  fifth  olas<;  not  liable  in  damages  for  location  of  smallpox 
pHschouse  within  city  limits  by  its  officers  without  authority 
given  by  ordinance 62ft. 

24.  such  act  is  the  act  of  its  officers  only  626. 

25.  a  rity  can  act  by  Itfl  council  only  626. 

26.  a  oicy  will  not  be  liable  for  failure   to  enact  and  execute  an  or- 

dinance for  the  suppression  of  a  Duisance 626. 

27.  city  not  liable  for  injuries  to  person  by  street  car 828 

28.  failure  of  city  to  remove  obstructions  from  line  of  street  railway 

too  remote  to  render  city  liable  for  personal  injuries 828 

29.  annexation  of  territory,  Including  a  railroad  depot,  properly  made 

to  Crittenden 89&> 

SO.  annexation  properly  made  although  seventy- five  per  cent,  of  popu- 
lation opposed  to  it,  as  the  best  interests  of  the  town  require  it  . .  89d>. 
81.  general  ordinance  for  improvement  of  sidewalks  In  n  city  suffi- 
ciently pleaded  in  a  petition  by  stating  Its  title  and  the  day  on 

which  it  became  a  law 940. 

39.  such  oT^B^tkm  \n  in  effect  a  pri va tm  statute 94(K 

8).  what  necessary  to  be  filed  to  constitute  prima  facie  case  to  recover 

for  reconstructing  sidewalk    940w 

84.  burden  of  proof  devolves  on  defendant  to  defeat  prima  facie  case..  940» 
MUNICIPAL  TAXATION- 

1.  a  city  has  no  authority  to  exempt  from  taxation  the  property  of  a 

water  company 194. 

3.  levy  of  taxes  in  first-class  city  not  invalid  because  no  levy  made 

for  ''deficit  tax**    when  same  was  not  necessary 271 

8.  act  of  legislature  levying  tax  to  create  a  flremans'  pension  fund 
in  a  flrtit-class  city  is  unconstitutional 271, 

4.  legislature  had  power  to  authorize  cities  to  levy  such  a  tax 271. 

6.  a  city  has  no  power  under  the  Constitution  to  release  property 

from  t>ixation 461. 

6.  alleged  release  of  sundry  taxpayers  no  defense  to  action  by  city  to 

recover  taxes  tff  plaintiff 45t 

7.  Owensboro,  a  city  of  the  third  class,  under  section  8264,  Kentucky 

Statutes,  had  authority  to  provide  by  ordinance  for  taking  cen- 
sus of  city 461^ 

8.  the  census  fixing  the  population  at  15,000,  said  city  had  implied 

authority  under  the  Constitution  to  vote  a  tax  to  pay  1200,000  for 
waterworks 46^" 

9.  the  census  having  shown  the  population  to  be  15,000,  it  can  not 

be  questioned  in  the  absence  of  an  allegation  of  fraud  or  mistake.  469^ 

10.  said  city  may  create  a  sinking  fund  to  extinguish  a  debt  created 

before  or  after  adoption  of  the  Constitution 46d^ 

11.  in  fixing  amount  of  indebtedness  on  a  city  the  prospective  ex- 

penses for  the  current  year  should  be  excluded 470. 

1 3.  although  800  voters  in  annexed  portion  of  city  were  not  provided 
with  booths  or  ballots,  the  election  was  not  invalid,  as  the  time 
for  changing  voting  precincts  bad  passed 470. 

13.  city  having  made  illegal  compromise  of  taxes  with  a  railway  com- 

pany, not  required  to  pay  back  taxes  received  before  instituting 
suit  to  recover  balance  of  taxes  due 58& 

14.  city  can  not  ratify  void  contract  of  compromise  of  taxes 588. 

15.  rule  as  to  necessity  of  tender  of  money  received  on  compromise 

before  action  not  applicable  to  city  before  action  to  recover  taxes.  588. 

16.  in  fixing  the  increase  of  indebtedness  of  a  city  to  be  voted  beyond 

a  stated  maximum  percentage  of  the  taxable  property  the  current 
expenses  for  the  year  should  not  be  Included 64^ 
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^EGLIGENCE-See  Banks,  10,  ll;  Damaffeg,  6.  A,  7;  iDstructloDB,  11: 
Master  and  Servant,  7;  Monioipal  Governinent.  4,  5,  6,  7,  8.  9,  10.  17, 
18,  19;  Pleadinn,  16;  Railroads,  1.  9,  6,  7,  8.  9,  10,  16.  16.  20,  81,  22,23. 
24,  :^6,  16.  18.  89.  80.  85,  86,  88.  89,  40,  41,  42,  43.  44.  45;  Street  lUll- 
'wajs;  Turnpikes— 

1.  when  speolflo'faots  are  alleged  as  contrlbnting  oontribDtory  negli- 

gence the  instruction  should  be  confined  to  these  facts 196 

2.  proper  Instruct  Ion  as  to  ordinary  care  required  to  be  ezercisfd  by 

pel  sons  operating  trains  on  toll  bridges  to  prevent  .injury  to  per- 
sons driving  horses  over  or  under  same InT 

<8.  instruotlon  as  to  contributory  negligence  of  plaintiff  not  prejo- 
dicial  to  defendant 167 

4.  higher  degree  of  care  required  of  persons  operating  trains  OTei 
bridge  used  as  a  toll  highway  than  of  persons  operating  traics 
parallel  with  ordinary  public  highway Ifi7 

f\.  liability  of  6tre«»t  railway  company  for  killing  a  dog 3M 

"6.  instruction  as  to  relative  duties  of  master  and  strrvant  in  use  of 
defootive  machinery 4S1 

7.  city  liable  for  injury  by  permitting  iron  covering  of  gutter  to 

become  displaced  and  fall  on  foot  of  pedestrian ri^T 

'8.  degree  of  care  required  of  city  in  keeping  lis  streets  in  proper  re- 
pair  e» 

9.  lltibility  of  physician  for  malpractice  in  failing  to  discover  dis- 
location of  arm.  and  to  properly  treat  Sttmo 7&1 

lOf  degree  of  skill  and  attention  required  of  a  physician  in  an  isolated 
country  village :9i 

11.  natural   gas  company  not  liable  for  personal   injuries  resulting 

from  negligence  of  customer  In  turning  on  gas  on  his  own  prem- 
ises  s5I 

12.  the  customer  was  not  the  agent  of  the  company  in  turning  on  the 

gas i*-^l 

13.  verUict  against  company  is  flHgrantly  against  the  evidence bol 

:NRW  trial— See  Appeals,  19;  Constitutional  Law,  17;  Criminal  Law. 

8;  Judgments,  6;  T'sury,  6— 

1.  defendant  entitled  to  new  trial  on  ground  of  newly -discovered  evi- 

dence in  particular  case SI 

2.  motion  for  new  trial  filed  in  the  clerk's  oflBce  within  ihreedays 

after  the  verdict  insufficient,  such  motion  must  be  filed  In  court 
within  that  time m 

8.  allegations  in  grounds  for  new  trial  which  allege  that  the  court 

admitted  incompetent  evidence  and  the  court  mlsinstruoted  the 

jury  are  too  general (36 

4.  not  error  to  refuse  a  new  trial  on  the  ground  of  newly-discovered 
evidence  which  is  merely  cumulative : f^« 

6.  new  trial  is  in  discretion  of  trial  court 6?a 

^.  new  trial  properly  granted  on  petition  alleging  illness  of  appel- 
lee's child  which  prevented  the  preparation  for  trial 713 

7.  granting  new  trial  more  favored  by  Court  of  Appeals  than  refus- 

ing it 713 

8.  new  trial  granted  on  account  of  misrepresentation  of  opposing 

party 7f« 

1).  on  appeal  presumption  as  to  evidence  heard  on  motion  for  new 
trial 725: 

10.  motion  for  new  trial  on  ground  of  newly -discovered  evidence  prop- 

erly overruled 741 

11.  where  statements  of  affidavit  admitted   for  purpose  of  trial  evi- 

dence to  contradict  same  not  competent  to  sustain  motion  for 
new  trial S6? 

12.  rule  established   by  Court  of  Appeals  in  ordering  new  trial  on 

ground  that  verdict  Is  not  supported  by  evidence    8* 

18.  evidence  as  to  mental  capacity  of  grantor  not  sufficient  ground 
for  new  trial  unless  the  proof  could  n.ot  have  been  obtained  by 

the  appellant  by  ordinary  diligence 9* 

14.  newly- discovered  evidence  which  la  merely  cumulative  not  suffi- 
cient ground  for  new  trial '•   *?*' 

NOTICP]— See  Bills  and  Notes,  8;  Conveyanoes,  10;  Evidence,  2. 
NUISANCE-  ^  ^_ 

1.  blacksmith's  shop  is  not  per  sea  nuisance 723 

2.  after  reoovery  of  damages  for  erecting  and  maintaining  cattle  pecs 

a  subsequent  recovery  for  negligent  use  of  same  may  be  bad 977 
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OFFICE  AND  OFFICER-                                                                            Page. 
1.  petition  OB  boDd  of  polioeman   for  damagefi  for  unlawful  Arrest 
defeoti ve 714 

9.  presumption  of  law  in  favor  of  aotlona  of  officer 714 

8.  bond  of  polioeman  oovers  damages  for  unlawful  arrest 714 

4.  petition  in  such  notion  must  negative  the  instances  under  which 

an  officer  Is  authorized  to  make  arrests 714 

5.  increase  of  salary  of  county  treasurer  after  his  election  unconsti- 

tutional    816 

OVERRULED  CASES- 

1.  Commonwealth  v.  Blackburn,  1  Duvall.  4 604 

a.  Nevin  V.  Gaeyfcner,  20  Ky.  Law  Rep.,  1U28 940 

3.  Richardson  v.  Dunn,  22  Ky.  Law  Rep.,  3i4 i^iQ 

4.  Murrell's  Adm'r  v.  McAllister,  79  Ky.,  Sll 1076 

PARENT  AND  CHILD- 

1.  a  father  entitled  to  recover  damages  of  employer  of  his  infant  snn.  898 
8.  rights  of  father  to  the  services  of  his  infant  son  similar  to  those  of 

master  to  iprvlceft  of   his  servant 808 

PARTIES  TO  ACTIONS-See  Execution,   5;   Insurance,   »;   Jurisdic- 
tion, 10,  11:  Liens,  fl;  Schools.  8,  «:  Wills,  31— 

1.  heirs  of  a  person  of  unsound  mind  by  entering  appearance  to  ac- 

tion to  sell  bis  land  waived  all  objt^ctions  to  the  proceeding 266 

2.  an  action  can  not  be  maintained  against  a  person   who  has  made 

an  assignment  for  the  benefit  of  crt*ditors  to  subject  to  the  pay- 
ment of  plaintiffs  debt  real  property  embraced  in  the  deed  of  as- 
signment   410 

5.  the  assignee  is  a  necessary  defendant  and   the  relief  can   not  be 

had  where  the  trust  is  unsettled 410 

4.  lienholders  are  necessary  parties  to  action  for  sale  of  land 482 

6.  a  personal  representative  is  entitled  to  prosecute  tf  suit  for  the 

benefit  of  the  creditors  of  decedent 787 

6.  receiver  of  foreign  building  and  loan  association  may  maintain 

action  to  recover  assets  in  this  State  although  association  has  not 
tiled  statement  as  to  agent  for  service  of  process 870 

7.  a  wife  having  joined  with  her  husband  in  a  mortgage,   is  not  a 

necessary  party  to  an  action  to  foreclose  same. -890 

8.  she  can  not  after  sale  claim  a  homestead  ...  891 

H.  after  making  a  deed  of  assignment  for  benefit  of  creditors,  and  the 

estate  did  not  satisfy  the  debts,  an  assignor  can  not  maintain  an 
action  to  recover  property  which  did  not  come  to  the  bands  of 
the  assignee 981 

10.  the  assignee  alone  has  the  right  of  action  981 

11.  objection  to  parties  to  actions  not  made  in  lower  court  not  con- 

sidered on  appeal 942 

12.  the  wife  of  a  mortgagor  who  joined  in  the  execution  of  a  mort- 

gage is  a  necessary  party  to  an  action  to  enforce  the  mortgage   - 
lien 1089 

13.  constructive  process  should  have  been  bad  against  the  nonresident 

wife 1089 

PARTNERSHIP— See  Evidence,  15;  Local  Option,  8;  Warehouses,  1,  2. 
4- 

1.  after  death  of  a  partner  rule  as  to  presumption  of  settlement  of 

accounts  where  the  books  appear  to  be  in  a  confused  condition...  617 

2.  real  estate  owned    by  a  partnership  is  not   treated  as  personalty 

beyond  the  necessity  fur  selling  same  to  pay  partnership  debts  . .    699 
8.  widow  of  deceased  partner  entitled  to  dower  in  lauds  belonging  to 

partnership  after  payment  of  partnership  debts 699 

PASSWAYS-See  Appeals,  10,  11,  12,  18;  Costs,  1- 

1.  on   appeal  from   county  court  to  circuit  court  from  a  judgment 

estatilishiog  a  private  passway  the  propriety  of  establishing 
passway  properly  submitted  to  jury 182 

2.  opinion  of  witness  as  to  necessity  of  passway  and  the  reasons  upon 

which  he  bases  his  opinion  are  competent 182 

8.  proper  instruction  as  to  the  neoessity  for  a  private  passway  for 

the  applicant 182 

PATBNTS- 

1.  a  patent  for  land  included  in  a  foriper  patent  la  invalid 43 

2.  location  of  patent  corner  at  point  where  the  courses  and  distances 

run  from  it  will  close  the  survey , 871 
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8.  the  looatioD  of  natural  objects  and  closing  of  survey  controlling 

features  In  location  of  patent  boundary 871 

4.  a  patentee  holding  possession  to  a  marked  boundary  has  title  su- 
perior to  a  senior  patentee  who  has  never  had  the  possession 70& 

6.  decision  of  chancellor  declaring  a  patent  void  not  disturbed 961 

6.  money  obtained  by  one  joint  tenant  on  compromise  of  litigation 

about  parent  does  not  enure  to  benefit  of  his  co-tenants 961 

PERSONAL  REPRESENTATIVES-See  Trusts,  1. 
PLEADING— See  Appeals,  1,  32;  Bills  and  Notes,  19;  Damages.  18:  De- 
cedent's Estate.  8;  Elections,  18;  Fraudulent  Conveyances,  11 ;  Insur- 
ance, 23.  28;  Lihel,  4;  Linns,  12;  Mnnlcipal  Government,  81,  32,  33; 
Municipal  Taxation,  6;  Offlce  and  Offlcer,  1.  4;  Statutes  of  Limita- 
tion. 6— 

1.  judgment  dismissing  petition  because  of  insufficiency  is  not  a  bar 

to  subsequent  action  upon  a  fsood  petition 24 

2.  when  amended  answers  properly  refused  to  be  filed    86 

8.  a  contract  showing  exemption  from  damages  not  admissible  lo 

evidence  unless  the  same  Is  pleaded 818> 

4.  instructio*]  as  to  residence  of  party  properly  submitted  to  the  jury 

on  a  plea  in  abatement 41& 

6.  a  petition  to  quiet  title  to  land  is  insufficient  if  it  fails  to  allege 

that  plaintiff  is  in  the  possession  of  the  land 444 

6.  insufficient  petition  attacking  validity  oC  ordinance  in  a  fourth- 

class  city  adopted  during  the  absence  of  the  mayor 615 

7.  a  petition  to  enforce  a  mortgage  on  personal  property  is  not  de- 

fective which  fails  to  deiscrlbe  the  property  640 

8.  lule  requiring  description  of  land  Jn  petition  sougK^jto  be  sub- 

jected not  required  as  to  personalty 640 

9.  a  claim  can  not  be  pleaded  as  an  ofFset  unless  it  is  against  the 

same  person  asserting  the  opposing  claim 664 

10.  a  claim  can  not  be  pleaded  as  a  counterclaim  unless  It  arise  out 

of  the  same  transaction  as  the  principal  claim 664 

11.  defective  petition  cured  by  averments  of  answer 696 

12.  blanks  in  petition  may  be  filled  after  reversal  of  case 697 

18.  proceedings  before  courts  of  justice  of  the  peace  not  held  to  same 

accuracy  as  records  of  other  courts    70JI 

14.  refusal  to  permit  amended  answer  after  evidence  heard  not  en  Or 

when  evidence  did  not  establish  title  to  part  of  land . .  ^ 744 

16.  where  action  filed  to  recover  damages  for  injuries  inflicted  in  Vir- 
ginia, an  amendment  claiming  damages  under  statute  of  that 
State  was  not  a  departure 778. 

16.  the  amendment  is  germaio  to  the  original  cause  of  action 778 

17.  such  amendment  being  filed  more  than  twelve  months  after  the 

injury  sustained  statute  of  limitation  of  Yirginia  does  not  bar 
the  action 778 

18.  after  verdict  pleadings  liberally  construed  to  support  the  Judg- 

ment   919 

19.  defective  plea  not  considered  for  first  time  on  appeal 81ft 

20.  reply  not  filed  in  time,  but  treated  as  filed  below,  will  be  treated 

in  the  Court  of  Appeals  as  filed  in  due  time 9BSt 

21.  recital  of  facts  in  order  of  court    presumed  true  in  absence  of 

denial 948 

22.  pleas  in  abatement  abolished  by  the  Code 968 

28.  matters  in  abatement  which  should  have  been  stated  in  the  answer.  968 
24.  allegation  of  petition  being  admitted  proof  not  necessary  to  sup- 
port it 968 

26.  facts  of  which  judicial  knowledge  Is  bad  need  not  be  alleged 100^ 

26.  after  one  trial  had  the  court  did  not  abuse  its  discretion  in  refus- 
ing to  permit  an  amended  answer  to  be  filed  raising  a  new  Issue.  1064 

POSSESSION— See  Evidence,  22;  Execution,  4. 

PRACTICK- 

1.  issue  out  of  chancery  on  question  as  to  settlenoent  between  bor- 

rower and  building  and  loan  association Ids' 

2.  improper  submission  of  case  over  objection  of  party  for  want  of 

survey  to  locate  boundary 141 

8.  where  report  pf   commissioner  is  insufficient  a   rereferenoe    Is 
proper 161 
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PR  JlOTICE— Continued.                                                                             Page. 
I.  where  an  aotloo  was  Instituted  for  the  purpose  of  appointing 
viewers  as  to  the  oonstrootion  of  arms  to  a  ditob  before  the  law 
I     authorized  same  the  action  was  properly  dismissed 367 

0.  an  amendment  to  the  petition  after  the  passage  of  the  act  did  not 

cure  the  defect 4 86T 

6v  description  of  personal  property  in  Judgment  enforcing  mortgage 
lien  suflQcient  although'  property  not  described  in  petition 640 

7.  a  mortgage  being  13 led  with  the  petition   became  a  part  of  the 

record 640 

8.  a  paper  is  lodged  with  the  clerk  by  filing  it  although  he  may  not 

indorse  the  time  of  ^Hng 640 

9.  indorsement  is  evidential  only 640 

10.  a  subpoena  duces  tecum  will  not  be  granted  by  the  Court  of  Ap- 

peals to  bring  up  ballots  in  contested  election  case,  whern  it  is 
not  shown  that  they  were  filed  in  evidence  or  received  from  the 
proper  officer 678 

11.  ordering  trial  of  common  law   issue  by  jury  after  determining 

equitable  issue  was  proper 744 

12.  trial  of  action  to  set  aside  fraudulent  conveyance  not  triable  by 

jury  as  matter  of  right 840 

18.  holding  night  sessions  of  court  is  within   the  discretion   of  the 

trial  judge ....1000 

14.  objection  to  manner  of  selecting  jury  not  subject  to  review  by 

Court  of  Appeals  — lOlO 

PROCESS— See  Corporations,  9. 
PROHIBITION,  WRIT  OF- 

1.  a  circuit  judge  has  no  jurisdiction  to  grant  a  writ  of  prohibition 

against  a  corporation  to  restrain  it  from  exercising  corporate 
powers 88^  • 

2.  a  writ  of  prohibition  issued  by  Court  of  Appeals  to  prohibit  lower 

court  from  restraining  performance  of  act  by  corporation 882 

8.  a  writ  of  prohibition  is  directed  to  a  judicial  tribunal 880 

RAILROADS— See  Attorneys,  8:  Burden"  of  Proof,  1;  Damages,  16,  16; 
Fellow  Servants;  Taxation,  1.  2,  3,  4,  5,  6,  12,  18,  14— 

1.  particular  instruction   not    prejudicial    to  defendant    requiring 

proper  signals  to  be  given  by  persons  operating  trains 50 

2.  persons  operating  trains  may  make  usual   or  customary   noises 

after  discovering  peril  of  teamster,  but  unless  it  is  reasonably 

necessary  to  do  so  it  is  negligence ,. .     60 

8.  in  such  oasf^  instruotipn  as  to  punitive  damages  properly  given.  ..•    50 
4.  in   action  for  damageiB" for; falling  to  admit  an   injured  employe 
into  a  railroad  hospital,  plaintiff  bound  to  prove  that  he  djd  all 
that  a  pprsnn  of  ordinary  care  and  prudence  would  do  to  protect 

himself  from  further  injury  when  similarly  situated 68 

6.  passenger  ohjectlng  to  paying  his  fare  to  next  station  tintU  a  mis- 
take In  ticket  can  be  investigated  not  entitled  to  puiritive  dam- 
ages where  he  voluntarily  leaves  the  train 68 

6.  railroad  company  Is  liable  to  adjaoent  land  owners  for  psudent 

construction  and  operat  ion  of  stock  pens 180 

7.  such  owners  of  property  may  maintain  action  for  temporary  in- 

juries for  filth]^ condition  of  stock  pens;  also  for  permanent  de- 
preciation of  property  by  reason  of  propei  construction  of  such 
pens 180 

8.  railroad  company  liable  to  father  for  injuries  to  his  infant  son 

who  was  employed  without  the  father's  consent 298 

9.  railroad  company  not  liable  in  particular  case  for  injuries  caused^^! 

by  the  negligence  of  deceased 888 

10.  proper  construction  as  to  the  intention  of  the  conductor  at  the 

time  that  deceased  jumped  from  the  train [849 

11.  liability  of  railroad  company  for  injuries  to  section   hand  byr^' 

collision  with  hand  oar  ^ '415 

12.  spctlon  boss  and  section  hand  not  fellow  servants (  416 

18.  liability  of  railroad  company  to  section  hand  Injured  by  hand  oarT^! 

jumping  the  track ^481 

14.  railroad  company  by  charging  less  for  hauling  coal  used  for  man- 
ufacturing gas  and  electricity  than  for  coal  used  for  domestic 
purposes  not  guilty  of  unjust  discrimination  as  denounced  by 
the  Constitution 60d 

vol.  24 -Part  I— 3 
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15.  liability  of  railroad  ooropany  to  imfsoo  traTellng  od  freight  tralo 

aooompanyiOR  live  sbook  for  injury  to  him  caused  by  Blamminii 
of  door 643 

16.  sadden  stoppinK  and  jerking  of  freight  train  most  be   extraor- 

dinary to  entitle  party  Iqjured  to  recover 643 

17.  railroad  company  is  liable  to  passenger  for  injuries  from  assaults 

oomnritted  in  its  waiting  rooms  only  within  a 'reasuiiAble  time 
before  departure  of  trains 663 

18.  such  reasonable  time  is  limited  by  statute  to  thirty  minutes  before 

departure  of  trains 693 

19.  a  common  carrier  is  not  an  Itinkeeper 691 

90.  railroad  company  liable  in  damages  for  injuries  to  aeotloD  hand 

by  collision  with  passenger  train 9f! 

21.  section  boss  represented  company  in  management  of  hand  oar  ....  6?T 

22.  section  baud  bad  right  to  rely  on  the  boss  to  protect  him 567 

23.  section  baud  not  precluded  from   recovering  damages  unless  the 

injuries  were  suob   that  a   man   of  ordinary  IntelligeDce  would 
readily  hnve  discovered G67 

91.  liability  for  damages  for  injuries  resulting  from  hrakeman  strik- 

ing elbow  of  passenizer  with  foot  board 761 

25.  where  passenger  is  injured  by  an  employe  in  operation  of  train, 

presumed  that  same  was  result  of  neglig«*noe 761 

26.  not  necessary  to  instruct  jury  that  they  must  believe  that  said  act 

was  the  result  of  negligence 761 

27.  IKK)  not  Fxcflsslve  damages  in  such  case    ..   761 

28.  degree  of  care  required  of  railroad  company  to  trespassers  riding 

on  its  trains S54 

29.  finding  in  favor  of  oompany  in  action  by  trespasser  on  train  not 

disturbed ..    S« 

80.  burden  of  proof  is  on  person  claiming  that  employes  could  have 

avoided  injury  after  dlsoovering  peril  of  trespasser 854 

81.  liability  to  pasHenger'caused  by  oolllRlon  of  trains i66 

82.  compensatory  daniages  given  where  claimant  entitled  to  punitive 

damages  not  prejudicial  to  oompany 6o6 

83.  railroad  company  not  liable  to  fireman  who  fell  from  englDe  on 

account  of  bell  rope  breaking    ■ ! 5*"^ 

84.  fireman  guilty  of  contributory  negliflrenoe 9ji 

85.  liability  of  railroad  company  for  negligenoe  in  overloading  freight  \ 

oar  whereby  hrakeman  was  killed ^        I 

86.  contributory  negligence  of  hrakeman  not  proved ^ 

87.  peremptory   instruction   properly  refused  where  any  evldenoe  to 

sustain  the  action ' 9P^        I 

88.  verdict  sufTicieRt  to  sustain  the  judgment S6:       | 

89.  liability  of  railroad  company  for  injuries  to  section  hand  by  chain 

striking  him 1«K6 

40.  lessor  and  Icisflee  railroad  companies  are  both  liable  for  Injuries  to 

horse  from  failure  to  keep  barbed-wire  fence  in  repair ir>FI 

41.  action  of  tort  could  be  maintained  asalnst  both  companies Ucl 

42.  proof  of  contract  of  lease  between  lessor  and  lessee  company  un- 

necessary where  contract  not  denied  by  pleading V'^l 

43.  peremptory  inntruotion  improperly  fflven  in  spch  case l>.cl 

44.  liability  of  railroad  company  for  injuries  to  section  band  result- 

ing from  gross  netzligenoe  of  the  boss ircr 

45.  in  particular  case  there  was  sufficient  evidence  of  gross  negligence 

for  the  question  to  h«  submitted  to  the  jury I'C^ 

46.  section  hand  not  guilty  of  contributory  negligence  In  said  case. .  1'"^ 
RECEIVEUS- 

1.  order  of  court  appoiuting  receiver  is  not  equivalent  to  giving  him 

po.ssession  of  the  property  . .   ••   ••..   •• ST 

2.  person  holding  possession  of  property  against  a  receiver  Is  not  in 

contempt  of  court. ., ,...'...    .' ." ST 

8.  a  sheriff  may  sell  property  for  taxes,  although  receiver  has  beetn 

appoi nted  to  take  charge  of  the  property 5:r 

4.  purchaser  of  same  at  sale  for  taxes  holding  sheriff's  deed  entitled 

to  hold  possession  if  necessary  steps  have  been  taken S^T 

REDEMPTION-See  Judicial  Sales.  10,  11,  13,  13. 
RELIGIOUS  ORGANIZATIONS- 

after  appellants  hnd  been  adjudged  elected  trustees  of  a  ohnreb, 
the  burden  of  proving  that  appellants  had  since  been  elected  tms^ 
tees  devolved  on  them .....'  .?-..•.•.«•..••• 6*? 
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RENTS -See  Judicial  Sales,  7.  8.  9.  Page. 

BBS  JUDICATA— See  Appeals.  0,  10;^ Local  OptioD,  4,  6;  Nulsanoe,  2; 
Wills,  80.  81- 

1.  a  jndffment  declaring  an  ordinance  valid  Is  res  judicata  as  to  Its 
validity  until  reversed 94 

8.  mandamus  will  He  to  compel  city  oflfloers  to  execute  a  contract 
provided  for  by  that  ordinance 94 

8.  a  judgment  In  an  action  of  trespass  locating  a  boundary  line  may 
be  pleaded  as  a  defense  in  an  action  seeking  to  enjoin  the  cutting 
of  timber  on  same  land. 418 

4.  altbough  such  judgment  is  erroneous  it  is  sufSdent  to  sustain  a 
plea  of  res  judicata  until  reversed  or  vacated 418 

6.  tbe  E.  H.  Taylor,  Jr.  &  Sons'  corporation  is  bound  by  the 
former  judgment  to  which  it  was  a  party,  and  in  which  the 
right  to  restrain  Geo.  T.  Stsgg  Go.  and  others  from  using  the 
corporate  name  E.  H.  Taylor,  Jr.  Go.  was  denied 497 

6.  the  judgment  was  conclusive  of  all  matters  determined  by  it; 

also  of  all  incidental  matters  which  might  have  been  properly 
litigated  and  decided  in  the  same  suit 497 

7.  in  action  on  supersedeas  bond  merits  of  case  on  former  appeal  can 

not  be  considered 788 

RBVIVOK- 

plalntifl  not  required  to  have  order  of  revivor  made  against  repre- 
sentatives of  deceased:  defendants  If  case  can  be  prepared  with- 
out it  704 

SALES  OF  PERSONAL  PROPERTY- 

1.  a  life  tenant  has  no  right  to  sell  timber  upon  land  In  which  she 
has  a  life  estate 80 

8.  a  purchaser  of  said  timber  from  her  vendee  with  knowledge  of  his 

title  is  liable  to  remaindermen  for  value  of  the  timber 80 

SCHOOLS - 

1.  recognition  of  dividing  line  between  school  districts  for  twenty 
years  has  controlJiog  effect  on  location  of  line    ..,- 88 

9.  tax  levied  for  school  purposes  can  not  be  diverted  for  purpose  of 

establishing  a  public  library 98 

8.  act  so  far  as  authorizes  such  diversion  is  unconstitutional 98 

4.  order  for  holding  election  to  establish  a  graded  school  district 
valid  altbough   it  erroneously  recites  that  petition  was  filed  at 

same  term 164 

6.  such  recital  is  a  clerical  misprision  .  — 164 

6.  sufficiency  of  certiflcate  of  commissioners  who  counted  tbe  vote. ..  164 

7.  presumption  in  favor  of  regularity  of  such  election 164 

8.  action  for  damages  for  breach  of  contract  may  foe  maintained  by 

teacher  against  the  trustees 288 

9.  such  action  not  maintainable  where  contract  not  made  as  required 

by  statute 288 

10.  election  of  members  of  ar  board  of  educalion  by  secret  ballot  is 

void 298 

11.  members  elected  by  secret  ballot  are  de  facto  officers 298 

12.  election  of  members  of-  thd  board  of  education  by  the  council  of  a 

city  illegal  in  particular  case 298 

18.  acquiescence  of  appellants  in  election  of  board   by  secret  ballot 

does  not  estop  them  from  contesting  same 298 

14.  mandamus  lies  to  compel  board  of  examiners  to  issue  certificate 

to  teacher 885 

16.  but  no  mandamus  lies  to  compel  board  to  fix  averave  of  teacher. . .  886 

16.  two  trustees  have  authority  to  fix  average  of  teacher 886 

17.  two  members  of  board  not  resisting  prayer  of  the  petition  entitled 

to  costs 885 

SCHOOLS,  GRADED- 

1.  canvass  of  vote  for  board  of  trustees  of  graded  school  made  by 
county  judge,  sheriff  and  clerk  illegal 408 

8.  county  canvassing  board  may  canvass  said  vote  after  time  speci- 
fied by  law 408 

BHBRIFP- 

1.  a  county  must  bring  its  action  to  recover  from  the  sheriff  the  bal- 
ance of  county  levy  unappropriated 74 

8.  settlements  made  with  a  sheriff  by  commissioners,  but  not  ap- 
proved or  ordered  to  record,  not  conclusive  on  the  county 74 

8.  defendant  after  judgment  can  not  insist  on  certain  settlements  as 
being  conclusive  on  tbe  county  which  it  abandoned  on  the  trial.    74 
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SHERIFF— ContlDued.  Page. 

4.  DO  poDalty  can   be  Impoaed  on  sheriff  for  failure  to  settle  for 

county  le^y  before  tbe  Ist  day  of  Janaary,  where  there  was  no 

county  treasurer  and  no  demand  made  on  him 74 

6.  he  should  be  oharf^ed  with  Interest  on  balance  from  date  of  insti- 
tution of  suit  to  recover  same 74 

6.  manner  of  settlement  of  sheriff  for  county  levy  ooUeoted 74 

7.  a  sheriff  who  levies  an  execution  on  property  and  sells  same  after 

notice  of  service  of  Karnlshment  on  defendant  io  favor  of  a  cred- 
itor of  plaintiff  is  not  liable  for  any  damaice  by  reason  of  the  levy.  196 

8.  seven   years'  statute  of  limitation  bars  action  against  surety  of 

sheriff  for  illefial  levy  of  attachment 1063 

9.  recovery  on  such  bond   not  barred  against  the  sheriff  until  after 

fifteen  vears  10S4 

STATUTES,  CONSTRUCTION  OF- 

General  Statutes— 
1.  section  8,  chapter  66 106 

5.  section   17,   article  4,   relating  to  separate  property  of  married 

women 068 

Kentucky  Statutes- 

5.  section  2,  authorizing  recovery  of  damages  for  seduction SOS 

4.  section  4,  authorizing  recovery  of  damages  for  unlawfully  killing 

a  person 908 

6.  section  261,  relating  to  the  statute  of  limitation 160 

6.  section  266,  relating  to  exemption  in  favor  of  lunatic's  family 176 

7.  section  267,  authorizing  action  to  recover  for  board  of  lunatic.  160,  176 

8.  section  342,  providing  for  payment  of  contingent  expenses  of  the 

general  assem  bly 681 

9.  section  488,  relative  to  placing  notes  on  footing  of  foreign  bills  of 

exchange  .. 686 

10.  section  610,  relating  to  copies  of  deeds  as  prima  facie  evidence 987 

11.  section  661 108 

19.  section  671,  relating  to  foreign  corporations  filing  statjsments  as 

to  agent  upon  whom  process  may  be  served ,  870 

18.  section  664,  relating  to  classification  of  life  insurance  companies..  986 
14.  section  679,  relating  to  applications  for  policies  of  life  iusuranoe..  986 

16.  section  721,  relating  to  property  of  husband  and  wife -.  782 

16.  section   784,  fixing  time  within  which   railroad  companies  shall 

keep  their  waiting  rooms  open  before  departure  of  trains 693 

17:  section  896,  relative  to  payment  of  costs  on  appeals  in  cases  of  pri- 
vate passwajs 188 

18.  section  9(K),  relating  to  liability  of  husband  for  fees  of  attorneys 

of  wife  in  divorce  suit 198 

19.  section  0*J9,  relating  to  filling  vacancies  in  the  oflSce  of  county 

treasurer  . ,...  800 

20.  section  981,  relating  to  change  of  salaries  of  officers  during  their 

terms- 816 

21.  section  968,  preRcribing  mode  of  requiring  judge  on  trial  of  a  crim- 

inal case  to  vacate  the  bench 1007 

^.  section  1180.  providing  life  imprisonment  for  third  conviction  ....1096 

23.  section   1162,   providing  punishment  for  breaking   into  an   out- 

house  889,1080 

24.  section  1164,  providing  punishment  for  breaking  into  a  warehouse.  1064 

25.  spction  1166.  concerning  what  constitutes  a  deadly  weapon 144 

26.  section  1166,  providing  penalty  for  malicious  shooting  and  wound- 

in  ji^ ^ gg^ 

27.  section  1174,  providing  punishment  for  false  swearing 406 

28.  section  1206,  authorizing  indictment  of  sheriff  for  embezzlement..  800 

29.  section  1224.  relating  to  shooting  from  ambush r. .'  . . .: 884 

80.  section  1241a,  providing  for  employment  of  guards  to  protect  prop- 
erty   948 

80.  section  1821.  relating  to  Sunday 866 

81.  section  1392,  relating  to  descent  of  infants'  lands 946 

82.  section  1401.  relating  to  descent  of  infants'  lands 946 

83.  sections  1403  and  1401,  relating  to  renunciation  of  wills 881 

84.  section  1407,  relating  to  advancements         124.  188,  637 

86.  section  1444.  providing  for  change  of  voting  precincts 470 

^6.  section  1456.  relating  to  time  within  which  a  certificate  of  nomina- 
tion of  candidate  by  a  party  may  be  filed  with  olerk  of  oounty 
court 686 
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87.  seotfon  1471,  forbidding  rejection  of  ballot  on  acoount  of  teohnloal 

error...,-?; —  »-.. 666 

88.  section  1516«  requiring  alr'ffes  In  criminal  oases  In  cities  of  the 

fourth  class  to  be  paid  into  the  city  treasury 818 

89.  section  1647,  repealed  by  act  of  March  28,  1804 14 

40.  section  1686,  relating  to  Eale  of  equity  of  redemption 910 

^1.  section  1740,  fixing  compensation  of  commissioners  of  court  for 

making  sales 1041 

'48  section  1907a,  providing  for  setting  aside  fraudulentconTejances...l088 

48.  section  1966,  relating  to  gaming 780, 

'44.  section  1969,  relating  to  recovej-y  of  money  from  stakeholder 880  ' 

A6,  section  1976,  relating  to  forfeiture  of  money  on  wagers 880 

^.  section   1999,    limiting   number  of   oflBcers  and  employes  of  the 

senate 581 

-47.  section  8048,  relating  to  guardian  removing  property  of  his  ward 

out  of  the  State 810 

-48.  section  2064,  relating  to  vested  estates  under  wills 868 

49.  section  9186,  relating  to  dower  . .        1(»87 

•60.  section  2178,  regulating  contracts  for  board , 664 

61.  section  2209 69 

4S8.  section  2290,  relating  to  oomroissionsof  trustees  of  jury  fund 818 

4S8.  section  2849,  relating  to  fee-simple  title  to  estates  under  wills 888 

64.  sections  8863  and  2864,  relating  to  fraudulent  o  mveyanoes 782 

•66.  section  236<),  relatinir  to  liens  for  purchase  money 267 

•66.  sections  2360  and  2861,  authorising  creation   of  sinking  fund   in 

cities  of  third  class 460 

97.  section  28^,  relating  to  sale  of  equity  of  redemption 910 

96.  section  2427,  relating  to  property  of  married  women 840 

99.  secKion  9430,  relating  to  evidence  In  tax  sales 850 

HO.  section  2468,  relating  to  material  men's  lien 806 

411.  section  2494,  relating  to  liens  of  contractors 978 

4)2.  section  2564,  relatins  to  vote  on  sale  of  liquors 228 

68.  sections  2570  and  2571,  relating  to  local  option  law 664 

^4.  section  2776,  relating  to  courts  taking  Judicial  cognizance  of  or- 
dinances  940 

4)6.  sections  2981  and  2982,  relating  to  levy  of  deficit  taxes  In  first-class 

cities    272 

416.  section  8038,  concerning  general  powers  of  councils  of  second-class 

cities 616 

67.  section  8049,  providing  for  election  of  officers  of  second-class  cities 

by  board  of  council  in  joint  session 617 

68.  section  8069,  requiring  ordinances  in  second-class  cities  to  relate 

to  but  one  subject 617 

69.  siMstion  8068,  authorizing  action  to  test  validity  of  ordinance  of 

second-class  city 616 

70.  section  8064,  regulating  change  of  salaries  of  present  incumbents 

in  office 517 

71.  section  8141,  relating  to  bond  nf  offioerR  of  second-class  cities 714 

79.  section  3172,  concerning  abolition  of  offices  in  Eecondclafs  cities..  616 

78.  section  8219 98 

74.  section  8264.  authorizing  taktns  of  census  In  third  class  cities 469 

76.  section  8528.  prohibiting  payment  of  fees  to  police  judge  where 

penalties  are  satisfled  by  labor 812 

76.  section  3606,  relating  to  election  of  members  of  boards  of  education 

by  the  council  to  fill  vacancies 292 

77.  section  3639,  providing  for  writs  of  prohibition 882 

78.  section  8665,  relating  to  annexation  of  territory  to   towns  of  the 

sixth  class 899 

79.  section  8670,  conferring  power  on  county  contest  boards,  repealed..  847 

80.  sections  3761  and  3752.  relating  to  official  bonds 714 

81.  sections  3870  and  3872,  relative  to  proof  of  claims  against  dese- 

dents'  estates 718 

82.  section  8884,  relating  to  payment  of  interest  on  claimsmgainst  de- 

cedent*s  estates 406,  482 

88.  section   4026,   relating  to  exemption  from   taxation   of  places  of 

burial 924 

B4.  sections  4077  to  4081.  inclusive,  relating  to  franchise  taxes 208 

66.  section  4141,  relating  to  appointment  of  deputy  sheriffs 679 

66.  section  4808,  regulating  appeals  in  cases  to  establish  roads  and 

passways 819 
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87.  seofelon  448,  relitlve  to^stabllshlng  private  passways IB 

88.  section  4351,  relative  to  payment  of  costB  on  appeals  In  cases  of 

private  pass  ways ' IS 

89.  section  4352,  relative  to  payment  of,  costs  by  applicant  for  private 

paRSway *...., Itt 

00.  section  4356,  regulating  appeals  In  oases  to  edtabliab   rosds  and 

passways S1& 

01    section  4446,  relating  to  contracts  with  teachers 98S 

92.  section  4464,  regulating  election  of  trustees  for  graded  schools.....  40i 

93.  sacilon  4469,  regulating  election  of  trustees  for  graded  schools 4tt 

94.  section  4560,  relating  to  appointment  of. deputy  sheriffs  8tt 

96.  section  4663 16 

96.  section  4704 43 

97.  act  of  May  17,  1886,  providing   for  notice  of  obmpariscn  of  hand- 

writing on  a  trial 6$ 

98.  special  provision  of  bank  charter  flzing  penalty  for  embeacslemeBt 

by  its  officers  repealed  by  section  1^  ....  ^ SM 

90.  act  of  1900.  increasing  salary  of  firemen  in  second -clBfis  cities,  nn- 

constltntlonal 384 

100.  act  of  1900,  regulating  appeals  in   election  contests    551 

101.  legislature  has  control  over  remedies  and  modes  of  procedure  in 

actions IflSa 

10-3.  flection  4.  Acts  1900,  providing  manner  of  stamping  ballots 1060 

STREET  RAILWAYS- 

desrec  of  cam  required  of  motnrman  in  operating  elcKStrlc  oars 823 

SUBROGATION-See  Bills  and  Notes,  4:  Mortgages,  6- 

althongh  a  national  han^k  can  not  take  a  mortgage  on  land  It  may 

be  Hubrogated  to  the  Ifen  nf  a  Ruretv. :.  58S 

SnNDAY--8ee  Appealfl,  21.  22;  Bills  and  Notes,  19:  Supersedeas. 
SURBTIKS'Sne  Agents.    3.  4:  County   .fudge,   1,  2.  3.  4:  Damages,  96, 
227,  R;  Guardian  aiid  Ward.  2:  Marripd  Women,  9,   11,  12;  Statutes  of 
Limitation,  9,  11:  Subrogation;  TTsury,  1,  2,  8— 

1.  sareties  on  bond  executed  to  obtain  restitution  of  property  taken  i 

under  order  of  claim  and  delivnry  are  liable  as  proof  sufficient  to  ' 

prove  that  property  was  returned  under  it Til        I 

2.  surety  who  signn  a  note  so  carelessly  drawn  as  to  permit  the  prin-  { 

cipal  to  increase  the  amount  for  which  it  is  drawn  has  no  suiB-  , 

cient  defence lOGH 

8.  the  surety  who  enables  the  principal  to  deceive  an  innocent  party  ' 

who  aocppts  a  raised  note  must  bear  the  loss ...  K"^        I 

4.  a  surety  of  personal  re  prose  nta  live  is  released  from  liability  on 
the  bond  after  five  years  have  elapsed,  and  after  the  oanse  of  ac- 
tion accrued 1074 

6.  cause  of  action  in  particular  case  did  not  accrue  until  the  end  of  ' 

Iltiflratioo,  which  determined  to  whom  the  funds  belonged 1071       I 

TAX  SALES—  J 

1.  party  claiming  land   under  tax  sale  must  show  that  eTeiy  step 

necessary  to  support  such  title  has  been  taken S8C»       I 

2.  tax  deed  Is  prima  facie  evidence  that  necessary   steps  have   betn  | 

taknn «50 

3.  without  showing  such  deed  burden  of  proving  steps  taken  1|  on 

claimant    * , ^j 

TAXATION-See  Receivers,  8.  4— 

1.  railroad  con. miHsi oners  have  no  authority  to  fix  valuation  of  cor- 

porate franchises  of  railroads 20$ 

2.  such  valuntioD  must  be  made  by   State  Board  of  Valiyition  and 

Assessment 20* 

3.  how   valuation   of  snob   franchises   for  State,   connly,   city  and 

sciiool  district  taxation  shall  be  fixed , SC8 

4.  present  l)oard  may  make  and  certify  valuation   of  franchises  for 

years  whifh  their  predecessors  failed  to  make 9»T3 

6.  snid  board  has  no  authority  to  release  railroad  from  francbisa 
tax    .    * 2-je 

6.  railrond  company  havine  paid  franchise  taxes  to  the  State,  estopped 

to  denv  th  \t  It  owned  the  lines  in  suit  for  district  taxes    S«i$ 

7.  a  spenial  act  antborizinsr  a  district  to  levy  taxes  not  repealed  by 

adoption  of  new  C  msMtntion. .         , 4^ 

8    such  act  i^  nof.  inoonsistent  with  Cnn^itution **i 

9.  prohihitinn   of   p^^satfH  of  local   law/  affecting  taxation  applies 

prospectively  and  not  retrospectlyiily : ♦S 
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10.  euob  tax  will  not  h«  enjoined 488 

11.  tbe  board  of  valaation   and  assessment  for  1898  bavlng  certified 

tbat  no  franchise  taxes  were  dae  for  that  year  by  a  corporation, 
the  board  for  190<)  Is  barred  from  making  assessment  for  1808 800 

12.  railroad  from  Ciarksvllle  to^rlneeton  exempted  by  act  of  May  6, 

1884,  from  taxation  for  years  1888  and  1880 804 

15.  assessment  of  same  for  year  1800  Invalid 804 

14.  said  tax  for   1801   not  invalid   because  It  includes  levy  to  build 

workhouse 806 

16.  surplus  funds  belonging  to  cemetery  company  are  not  exempt 

from  taxation » 024 

16.  citizens  of  towns  of  the  sixth  class  are  liable  for  a  poll  tax  to  both 

the  county  and  town 082 

TELEGRAPH  COMPANIES- 

1.  receiver  of  telegram  precluded*  from  recovery  of  damages  hy  con- 

tributory negligence  in  not  taking  trains  as  soon  as  an  ordinarily 
prudent  person  should 4 

2.  undertaking  of  agent  to  deliver  message  beyond  usual  limits  la 

binding  on  the  company 4 

8.  rule  as  to  responsibility  of  company  for  acts  of  agents  within  the 

scope  of  their  authority    4 

4.  receiver  of  telegram  bound  to  know  time  of  arrival  and  departure 

of  trains 4 

6.  evidence  that  she  did  not  know  same  incompetent 4 

6.  also  evidence  as  to  what  saiJ   receiver  of  telegram  did  en  route 

incompetent 4 

7.  measure  of  damages  for  delay  in  paying  money  to  receiver  of 

money  order.   ...         468 

8.  duty  of  company  as  a  common  carrier  of  money  orders         468 

9.  in  action  for  d/images  against  telegraph  company  for  failure  to 

deliver  telegram  promptly,  floding  in  favor  of  company  not  dis- 
turbed     : 846 

TITLE— See  Forcible  Entry,  8;  Forcible  Entry  and  Detainer;  Injunction, 
1;  Trespass.  1»  3,  8— 

1.  an  action  to  quiet  title  to  land   can   not  be  maintained   unless 

plaintiff  i^  in  possession..'. — 444 

2.  a  sub-sequent  purchaser  of  land  will  not   be  proircted  against  *an 

older  equity  untess  be  both  pays  the  price  and  recfiven  the  con- 
veyance of  the  legal  title  before  notice  of  the  prior  claim 612 

8.  in  particular  case  rith)  of  purchaser  under  execution  affected  with 

notice  of  a  prior  equity t...  612 

.    4.  title  to  8,000  acres  of  land  patented   in  1^40  established  except  as 

to  100  acres 628 

6.  title  acquired  by  defendant  to  100  acres  of  land  by  adverse  pos- 
Fession '. .......' 628 

6.  parol  agreement  for  purchase  of  l^nd  not  enforcible QUO 

7.  in  thi3  action  to  recover  land  plaintiffs  failed  to  show  title  in  them- 

selves and  are  not  ent itled  to  recover 741 

8.  title  by  possession  to  unenclosed   land   vests  in   holder  of  better 

title , 744 

0.  appellees  holding  title  to  land  in  controversy  derived   from   the 

Commonwealth  have  better  title  than  appellant 744 

10.  appellees  holding  possession  of  unenclosed  land  under  better  title 

not  divested  of  same  by  tenants  claiming  under  appellant 744 

U.  rule  as  to  evidence  of  titles  from  common  source 746 

12.  a  title  bond  twenty  years  old  given  to  plaintiff,  where  defendant 

lo<iks  for  title  to  plaintiff,   is  admissible   in   evidence   without 

proof  nf  its  execution 027 

15.  where  commissioner's  deed  is  examined  and  approved  hy  the  court 

and  legally  recorded,  a  copy  of  it  is  prima  facie  evidence 027 

TRBSPAyS- 

1.  person  in  possession  without  title  may  maintain  action  for  tres- 

pass against  a  wrongdoer...   814 

2.  proof  of  title  not  necessary  in  action  for  trespass 814 

8.  but  title  must  be  shown  to  recover  In  ejectment 814 

TRUSTS— See  Anslgnment  for  Benefit  of  Gredltorp,  1,  2,  8,  4;  Statutes 

'    of  Limitation,  7— 

1.  administrator  de  bonis  nan  appointed  after  duties  of  administra- 
tion have  been  performed  hap  no  authority  to  receive  a  trust  fund 
designated  by  the  will 81 
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TRtrSTS— GontlDued.  Pace^ 

8.  a  trustee  Bfaoald  be  appointed  to  reoeive  said  fund 81 

8.  pledgee  of  Dote  payable  to  a  trustee  has  uotioe  from  tbe  face  of  It 

of  want  of  authority  of  trustee  to  pledge  same  for  his  own  debt..      66- 

4.  trustee  may  sell  same,  but  oao  not  pledge  it  for  his  own  debt 66^ 

5.  maker  of  note  estopped  by  his  admission  to  one  of  tbe  pledgees  of 

the  trustee  that  he  owed  tbe  note  and  that  the  truTstee  had  set- 
tled with  him  in  full 66 

6.  son-in-law  oonsidered  trustee  for  his  mother-in-law  of  her  prop- 

erty purchased  at  ezeoutioo  sale  ia^tartioular  ofise 880 

7.  statute  of  limitation  bars  rooovery  of  rents  against  hitn  after  flye 

years    88(K 

8.  oonveyanoe  of  property  formerly  owned   by  truBte<48  of  Transyl- 

vania University,  which  oonsolidaied  with  the  Kentucky  Uni- 
versity, by  trusctwR  of  Transylvania  University  and  curators  of 
Kentucky  University,  vested  a  valid  title  in  the  vendee 476- 

9.  under    particular   will   trustee    etititl«Mi    to   maintenance  until 

youngest  child  arrives  at  twenty -one  years  of  age     06T 

10.  allowance  to  trustee  of  1760  for  attorneys  fee  in  suit  to  surcharge 

her  settlement  should  have  been  allowed,  und  her  costs 

TRUSTEE  OP  JURY  FUND- 

1.  not  entitled  to  commission  on  money  received  unless  same  paid 
to  him  for  jury  fund  purposes Sift. 

9.  not  entitled    to  commission  on  money   paid  to  him  by   sheriff 

under  order  of  court  when  office  of  auditor  and  treasurer  in  oon- 

troversy Sia 

TURNPIKES- 

degree  of  care  required  of  turnpike  companies  in  repairing  road  to 

prevent  injuries  to  travelers 88t 

USURY- 

1.  a  surety  to  n  contract  tainted  with  usury  can  avail  himself  of  the 

defense  of  usury  to  the  same  extent  as  the  principal  could 884 

8.  if  he  pays  said  debt  with  a  knowledge  of  its  usurious  oharaoter  he 
can  not  recover  said  usury  from  the  principal 884 

5.  he  can  recover  said  usury  from  the  creditor 83)4 

4.  execution   by  principal   to  surety  of  note  in  satif-faotion  of  debts 

containing  usury  no  estoppel  of  principal  from  pleaiing  usury  ..  884 

6.  no  usury  can  be  recovered  untU  aft^r  fnll^paymeut  of  the  debt 0OO 

6.  party  not  entitled  to  new  trial  in  partiotflar  case  on  ground  that 

judgment  embraces  usury 600 

7.  ^dgment  not  purged  of  usury  as  a  clerical  misprision.... (KX> 

8.  land  given  as  payment  of  usurious  interest  properly  valued  by  the 

chancellor  and  amount  of  usury  ascertained 68& 

9.  where  partial  payments  are  made  on   a  note,  presumed  that  the 

usury,  if  any,  was  embraced  in  the  last  payment 718- 

10.  where  last  payment  is  made  to  an  executor,  an  action  for  usnry 

accrues  against  him  and  no  demand  is  required  to  be  made  of 
him  before  suit 718- 

11.  in  particular  case  usury  embraced  in  notes  ezeeuted  to  botldlBir 

and  loan  assoclatiou  can  be  ascertained  by  commissioner 871 

VENDOR  AND  VENDBE- 

under  particular  contract  vendee  was  entitled  to  recover  for  de- 
ficiency in  land  sold,  but  vendor  not  liable  for  excessive  valuation 

of  a  stock  of  goods  given  as  part  consideration 846 

VERDICT— See  Bills  and  Notes,  18- 

1.  court  has  the  right  to  correct  verbiage  of  a  vei;|diot  to  conform  to 
the  intention  of  the  jury 8(^ 

8.  sufficiency  of  verdict  to  uphold  sentence  for  additional  time  foot 
former  conviction  of  a  felony 84 

8.  a  second  verdict  not  being  excesslve.and  tbe  sameaa  thecfln^wlU 
not  be  disturbed U» 

4.  after  two  trials  bad  resulting  in  the  same  verdict,  the  proof  being   . 

conflicting,  the  verdict  wlllnot  be  disturbed 047 

WAREHOUSES— See  Contracts,  14— 

1.  a  partner  in  a  tobacco  warehouse  has  authority  to  losue  a  ware- 
house receipt  tM*^ 

d.  a  warehouse  receipt  issued  by  a  partner  to  his  son. is  valid.. 81^ 

8.  a  statute  placing  warehouse  receipts  on  the  footing  of  bills  of  ex- 
change operates  in  other  States • •  841^ 
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IV-  WAREHOUSES— Continued.                                                                        Pa^e. 

>...  i  4.  asaigoment  of  warehouse  receipts  glyes  assignee  superior  lien  on 

f  Jt  tobaooo  although  the  issual  of  it  may  have  been  a  fraud  on  a 

H..  £  partner 64fi 

...  S  6.  no  illegal  fees  charged  by  warehousemen  proven  in  particular  case.  802 

rof  6.  warehouse  law  of  Tennessee  not  proven  to  have  been  violated  in 

iel*  particular  case 80S 

..  5  WARNfNG  ORDER- 

ip-  presumed  that  a  warning  order  was  made  on  a  sufficient  affidavit  . . .  266 

.  a  WARRANTY— See  Contracts,  16. 

re  WILLS— See  Conveyances,  1 ;  Evidence,  28— 

.  at  1.  under  particular  will  surviving  wife  had  the  power  of  disposing  of 

{.  the  entire  estate  as  she  did  not  marry  again 7 

I-  2.  the  last  part  of  a  will  on  acccount  of  uncertainty  will  not  deprive 

/  the  wife  of  the  power  of  disposition  of  the  property  given  in  first 

a  part  of  will 112 

I  8.  a  devise  of  land  to  a  mother  and  her  children  properly  construed  as 

^  vesting  the  mother  with  the  life  estate  with  remainder  in  fee 

simple  to  the  children 112 

^  4.  the  interests  of  the  infant  children  can  be  sold  for  re-investment. .  112 

6.  a  devise  of  land  on  condition  that  devisee  could  not  pledge,  mort- 

gage or  sell  it  until  he  was  thlity-flve  years  of  age  is  binding 180 

ill                           6.  a  loan  made  to  a  son-in-law,  intended  as  an  advancement  to  daugh- 
ter of  testator,  valid  unless  changed  by  terms  of  will.   188 

7.  advancement  made  to  a  child  is  chargeable  against  her  children  . .  188 
I                             8.  under  particular  will  children  of  son  born  af cer  testator's  death 

entitled  to  share  of  estate 219 

9.  shares  devised  to  two  devisees  on  their  death  do  not  pass  to  the 
I  legatees 'in  remainder  under  particular  will 244 

10.  same  will  make  up  deficiency  in  pecuniary  and  general  legacies  . .  244 

11.  each  paragraph  and  word  in  a  will  should,  if  possible,  be  given 

some  effect 244 

12.  no  word  in  a  will  should  be  rejected  unless  there  can  not  be  a  ra- 

tional construction  given  without  rejecting  it    244 

18.  a  writing  given  in  consideration  of  support  and  hurlal,  accom- 
panied by  a  delivery  of  property,  is  not  testamentary 262 

14.  under  particular  will  conveyance  of  three-sevenths  remainder  in- 
terest in  property  was  valid 269 

16.  a  widow  to  whom  any  portion  of  her  property  is  given  by  her  hus- 
band must  renounce  the  provisions  of  the  will  within  twelve 
months  before  she  can  claim  dower  or  distributable  share 281 

16.  inadequacy  of  portion  given  her  under  the  will  does  not  change 

therule 281 

17.  under  particular  will  devise  by  a  testator  to  his  children  in  re- 

mainder after  division,  death  of  a  child  without  children  did  not 
defeat  a  fee-simple  title  and  authorize  a  division  among  testa- 
tor's children 881 

18.  under  particular  will  grandchild  of  testator  entitled  to  share  of 

its  parent 8«3 

19.  the  law  favors  vested  estates 868 

20.  a  devise  in  remainder  to  A,  B  and  the  children  of  C,  construed  to 

vest  in  the  children  of  C  as  a  class  one-third  of  the   estate 898 

21.  a  vested  estate  given  by  a  testator  to  his  nephew  by  a  clause  in 

his  will  not  revoked  by  a  subsequent  clause  In  the  will  in  par- 
ticular case 426 

22.  a  sale  of  the  land  so  vested  in  the  nephew  by  the  administrator 

de  bonis  non  passed  no  title  to  the  purchasei 426 

28.  devise  of  property,  on  condition  that  she  would  provide  and  care 
for  the  daughter  of  testator,  Is  entitled  to  the  devise  in  particu- 
lar case 429 

24.  the  wife  being  devisee  of  property  from  her  husband,  after  her 

death,  testate,  her  executor  may  recover  said  property  from  the 
husband's  executor  for  distribution  677 

25.  provision  in  will  forbidding  sale  of  property  by  devisee  for  twenty 

years  not  unreasonable 686 

26.  sale  of  property  by  devisee  within  twenty  years  rescinded  by  chan- 

cellor where  proof  shows  that  devisee  was  drunk  when  convey- 
ance made 687 

vol.  24— Part  1—4. 
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97.  rule  as  to  estoppel  to  deoy  title  oonveyed  doAS  Dot  apply  Id  sDob 

case 637 

98.  after  devislDg  a  fee-simple  title,  tbe  subsequeDt  devise  of  same  is 

void 721 

99.  ooDStrnctioD  of  will  creating  trust  for  eduoatioo  of  chlldreD 848 

90.  judgiDODt  coDStruiDg  will  not  affected  by  subsequent  suit  for  divi- 

siOD 848 

81.  subsequent  suit  oao  oaly  construe  tbe  judgment 848 

89.  admissions  of  a  devisee  of  facts  as  to  oonditlon  of  testator's  mind 

competent  evidence  for  contestant « 868 

88.  aucb  evidence  is  competent  against  all  of  tbe  contestees 868 

84.  contestees  bave  a  common  Interest  and  must  stand  or  fall  togetber.  868 
86.  proper  instructions  as  to  mental  capacity  of  testator 868 

86.  devise  of  81,000  eacb  to  obildren  as  a  class  upbeld 068 

87.  wbere  language  of  a  will  is  free  from  ambiguity,  testimony  as  to 

surrounding  conditions  not  admissible  to  aid  tbe  construction. . .  064 

88.  a  direction  by  tbe  will  tbat  tbe  property  of  testator  sball  be  col- 

lected and  distributed  to  tbe  poor  is  too  indefinite,  and  a  cban- 
cellor  will  not  give  it  effect 1066 

89.  tbe  doctrine  of  cypres  bas  not  been  recognized  in  tbis  country 1067 


711 


